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Do the provisions of Republic Act No. 6957,^ otherwise known as the
Build-Operate-Transfer Law (BOTLaw) govern the Lease Agreement entered
into between the Government of Olongapo City, through the accused public
officials, and SM Prime Holdings, Inc. (SMPHI) involving the Olongapo City
Civic Center, otherwise known as the "KBG Complex"? Since the accused
differ at the outset, they challenge the Information on ground that the facts
charged do not constitute an offense under Section 3 of Rule 117 of the
Revised Rules of Criminal Procedure.

The Original Information^ dated February 6, 2018 for Violation of
Section 3 (e) of Republic Act No. 3019 charged:

That during the period fr om October 2014 up to the fi rst quarter of
2015, or sometime prior or subsequent thereto, in Olongapo City, Zambales,
Philippines, and within the jurisdiction of this Honorable Court, accused
City Mayor Rolen Calixto Paulino, in conspiracy with City Vice Mayor
Aquilino Yorac Cortez, Jr., City Councilors Elena Calma Dabu, Benjamin
Gregorio Cajudo II, Eduardo Guerrero Guerrero, Noel Yabut Atienza,
Alreuela Mauro Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolantre
Bacay, Randy Dela Cruz Sionzon and Egmidio Manzano Gonzales, Jr.,
Member[s] of SB AC, Tony-Kar Balde III, Cristiflor Buduhan, Anna Marin
Florentino Sison, Mamerto B. Malabute and Joy Fernandez Cahilig, of
Olongapo City, Zambales, Philippines, while in the performance of their
official functions and committing the offense in relation to their office,
taking adv^tage of their official position, acting with manifest partiality,
evident bad faith and gross inexcusable negligence, conspiring and
confederating with one another, did then and there wilfully (sic),
unlawfully, and criminally, fast tract (sic) with undue haste, award the Lease
and Development of the Olongapo City Civic Center Contract to SM Prime
Holdings Incorporated (SMPHI) without complying with the provisions of
Republic Act No. 6957, otherwise known as "An Act Authorizing the
Financing, Construction, Operation, and Maintenance of Infrastructure
Projects by the Private Sector, and for other Purposes" as amended by
Republic Act No. 7718 and its Implementing Rules and Regulations (IRR),
by the following acts:

a) By the accused SB AC members, namely: Tony-Kar Balde III,
Cristiflor Buduhan, Anna Marin Florentino Sison, Mamerto B.
Malabute and Joy Fernandez Cahilig, act of recommending the
issuance of Notice of Awards to SMPHI for the lease and
development of Olongapo Civic Center Complex despite non-
compliance with RA 6957, as amended by RA 7718 and IRR.

b) by the accused Rolen Calixto Paulino's act of pre-maturely issuing
a Notice of Award on 31 October 2014 to SM Prime Holdings
Incorporated without waiting for the lapse of the sixty (60) day
period fr om the date of the requisite last invitation by publication in
a newspaper of general circulation made by the Special Bids and

^ An Act Authorizing the Financing, Construction, Operation, and Maintenance of Infrastructure Projects by
the Private Sector, and For Other Purposes [BOT Law], Republic Act No. 6957, as amended by Republic Act
No. 7718 (1990) J
^ Records, Vol. 1, pp. 1-6 * y
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Awards Committee on 20 October 2014 for other prospective
investors to manifest their comparative or competitive proposals to
expire, the expiration of the 60^ day being 16 December 2014;

c) accused members of the Sangguniang Panglunsod of the City of
Olongapo, namely: City Vice Mayor Aquilino Yorac Cortez, Jr.,
City Councilors Elena Calma Dabu, Benjamin Gregorio Cajudo II,
Eduardo Guerrero Guerrero, Noel Yabut Atienza, Alreuela Mauro.
Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolantre Bacay,
Randy Dela Cruz Sionzon and Egmidio Manzano Gonzales, Jr., ,
and (sic) act of issuing Resolution No. 158, Series of 2014 on 12
November 2014, confirming the above mentioned Notice of Award
pre-maturely issued by co-accused Rolen Calixto Paulino in favor
ofSMPHI;and

d) accused Rolen Calixto Paulino's act of failing to comply with
Sections 10.8 and 10.9 of the Implementing Rules and Regulations
(IRR) of the above mentioned Act, requiring the endorsement of the
proposed unsolicited project to the Investment Coordination
Committee and the National Economic Development
Administration (NEDA) and the submission of the draft lease
agreement for review by the Office of the Government Corporate
Council (OGCC) for review, evincing respondents' common
intention to fast[-]track the project and deny other prospective
bidders to make a better offer, to the damage and prejudice of the
Government.

CONTRARY TO LAW.

The accused respectively filed the following motions:

1. Motion to Quash Information filed by accused Rolen C. Paulino,
Aquilino Yorac Cortez, Jr., Elena Calma Dabu, Benjamin Cajudo II,
Eduardo Guerrero Guerrero, Noel Yabut Atienza, Alreuela Mauro
Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolatre Bacay,
Randy Dela Cruz Sionzon, and Egmidio Manzano Gonzales, Jr.; and

2. Urgent Omnibus Motion (1. To Quash the Information dated 06
February 2018; Or, In the Alternative Should the Quashal be Denied,
2. To Suspend Proceedings Due to Prejudicial Question) filed by
accused Tony-Kar Mora Balde III, Cristiflor Dogui-Is Buduhan, Anna
Marin Florentiilo Sison, Mamerto B. Malabute, and Joy Fernandez
Cahilig.

The Information was subsequently amended by the prosecution to add
the allegation that the accused gave "unwarranted benefit, advantage, or
preference to SM Prime Holdings Incorporated," among others. The Amended
Information^ dated May 31,2019 for Violation of Section 3 (e) of Republic Act
No. 3019 is quoted below:

That during the period from October 2014 up to the first quarter of
2015, or sometime prior or subsequent thereto, in Olongapo City, Zambales,

' Id. Vol. 3, pp. 1-6
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Philippines, and within the jurisdiction of this Honorable Court, accused
City Mayor Rolen Calixto Paulino, in conspiracy with City Vice Mayor
Aquilino Yorac Cortez, Jr., City Councilors Elena Calma Dabu, Benjamin
Gregorio Cajudo II, Eduardo Guerrero Guerrero, Noel Yabut Atienza,
Alreuela Mauro Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolatre
Bacay, Randy Dela Cruz Sionzon and Egmidio Manzano Gonzales, Jr.,
Members of SBAC, Tony-Kaf Mora Balde III, Cristiflof Doeui-Is Buduhan,
Anna Marin Florentino Sison, Mamerto B. Malabute and Joy Fernandez
Cahilig, of Olongapo City, Zambales, Philippines, while in the performance
of their official functions and committing the offense in relation to their
office, taking advantage of their official position, acting with manifest
partiality, evident bad faith or gross inexcusable negligence, conspiring and
confederating with one another, did then and there willfully, unlawfully, and
criminally, give unwarranted benefit, advantage, or preference to SM Prime
Holdings Incorporated (SMPHD through the combination of the following
acts:

a) accused SBAC members, namely: Tony-Kar Mora Balde III,
Cristiflor Buduhan, Anna Marin Florentino Sison, Mamerto B.
Malabute and Joy Fernandez Cahilig, recommended the issuance of
Notice of Awards to SMPHI for the lease and development of
Olongapo Civic Center Complex despite non-compliance with RA
6957, as amended by RA 7718 and IRR.

b) accused Rolen Calixto Paulino pre-maturely issued a Notice
of Award on 31 October 2014 to SMPHI without waiting for the lapse
of the sixty (60) day period from the date of the requisite last
invitation by publication in a newspaper of general circulation made
by the SBAC on 20 October 2014 for other prospective investors to.
manifest their comparative or competitive proposals to expire, the
expiration of the 60^'' day being 16 December 2014;

c) accused members of the Sangguniang Panglunsod of the
City of Olongapo, namely: City Vice Mayor Aquilino Yorac Cortez,
Jr., City Councilors Elena Calma Dabu, Benjamin Gregorio Cajudo
II, Eduardo Guerrero Guerrero, Noel Yabut Atienza, Alreuela Mauro
Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolatre Bacay,
Randy Dela Cruz Sionzon and Egmidio Manzano Gonzales, Jr.,
issued Resolution No. 158, Series of 2014 on 12 November 2014,
confirming the abovementioned Notice of Award pre-maturely issued
by co-accused Rolen Calixto Paulino in favor of SMPHI; and

d) accused Rolen Calixto Paulino failed to comply with
Sections 10.8 and 10.9 of the Implementing Rules and Regulations
(IRR) of the above mentioned Act, requiring the endorsement of the
proposed unsolicited project to the Investment Coordination
Committee and the National Economic and Development Authoritv
(NEDA) and the submission of the draft lease agreement for review
by the Office of the Government Corporate Counsel (OGCC), to the
damage and prejudice of the Government.

CONTRARY TO LAW.

The amendment was granted by the Court in its Order^ dated June 25,
2019, which had the effect of rendering the motions filed by the accused moot
insofar as the Original Information was concerned. However, the respective

Id. at 211
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counsels of the accused manifested that they wished to adopt the same ground,
which thus reinstated the challenge to the Amended Information.^

Subsequently, accused Eduardo Guerrero Guerrero filed a Motion to
Suspend Proceedings and Refer to Preliminary Investigation raising the issue
that the amendment of the Information was substantial, which prejudiced his
right to due process. Said accused thus moved that he be afforded another
preliminary investigation in view of the amendment to the charge.

Motion to Quash Information

Accused Paulino, Cortez, Dabu, Cajudo, Guerrero, Atienza, Bundang-
Ortiz, Elane, Bacay, Sionzon, and Gonzales argue that the Information failed
to allege specific facts to sufficiently apprise them why the Lease Agreement
is covered by the EOT Law, Section 8, Rule 110 of the Revised Rules of
Criminal Procedure requires that the Information shall state the designation
of the offense and aver acts or omissions constituting the offense. In this case,
the Information charged the accused with Violation of Section 3 (e) of
Republic Act No. 3019 for allegedly fast-tracking the Lease Agreement dated
December 16, 2014 entered into by the Government of Olongapo City and
SMPHI without complying with the EOT Law. However, the accused
underscore that the EOT Law is inapplicable to the contract because what the
parties had actually entered into was allegedly a straight-lease agreement (or .
a simple lease contract), which is covered by Executive Order No. 301^
{E.G. 301), not the EOT Law.

A simple lease contract involves one of the parties binding itself to give
to another the enjoyment or use of a thing for a price certain and for a period
which may be definite or indefinite. A simple lease contract was what was
actually entered into by the parties considering the following stipulations in
the contract:^

a. The primary consideration of the Lease Agreement is SMPHTs
use and enjoyment of parcels of land with an aggregate area of
38,749 sqm. commonly known as the KBG Complex.

b. Olongapo City's consideration as to the Lease Agreement is
SMPHTs payment of rent.

c. The Lease Agreement is for a definite period of 25 years
renewable for another 25 years subject to a separate agreement.

d. Olongapo City and SMPHTs consent are manifest in the
signatures appended to the Lease Agreement.

Consequently, the accused posited that the Lease Agreement, being a
simple lease, does not fall within the purview of the EOT Law, which governs

^ Per Order dated July 5, 2019 (Records, Vol. 3, pp. 243-244)
® Dated July 26,1987 to differentiate it from E.0.301 dated April 16,1996, E.0.301 dated October 16, 2000,
and E.0.301 dated March 29, 2004
' Motion to Quash Information dated May 24, 2019 filed by accused Mayor Rolen C. Paulino, et al., pp. 8-9
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infrastructure or development projects normally fi nanced and undertaken by
the government, but wholly or partly implemented by the private sector.

In fi irther support of their arguments, the accused cited the cases of
Hilltop Market Fish Vendors' Association, Inc. v. Yaranon^ and Madrid v.
Desierto^ to sustain their stand that a contract containing a provision that the
improvements in the leased property will be transferred to the City of the end
of the lease period is still classified as an ordinary lease agreement. Instead,
they invoked Sections 6 and 7 of E. O. 301 as the law applicable to the Lease
Agreement since it is a simple lease contract where if was not necessary for
the accused to adhere to the 60-day period for publication and to the referral
to certain government agencies, which conditions are mandated under the
EOT Law.

Thus, the accused pray that the Information be quashed and that the
case be dismissed.

Urgent Omnibus Motion (1. To Quash the Information dated 06 February
2018; Or, In the Alternative Should the Quashal be Denied, 2. To Suspend

Proceedings Due to Prejudicial Question)

Similarly, the Motion fi led by accused Balde, Buduhan, Sison,
Malabute, and Cahilig also invoked the ground that the Information should be
quashed because the facts charged do not constitute an offense. According to
the accused, the Lease Contract is not covered by the EOT Law, which did
away with the need to comply with the 60-day period for publication and the
referral to the National Economic and Development Authority and the Office
of the Government Corporate Coimsel. The accused raised the following
grounds in support of their stance, viz:

The BOT Law lists nine (9) covered agreements, none of which are
lease agreements, viz:

Build-and-transfer

Build-lease-and-transfer '

Build-operate-and-transfer

Build-own-and-operate

Build-transfer-and-operate

Contract-add-and-operate

Develop-operate-and-transfer

Rehabilitate-operate-and-transfer

® G.R. No. 188057, July 12, 2017
®  Madrid v. Desierto (G.R. No. 143684, July 31, 2000) available at
htto://www.chanrobles.com/scresolutions/resolutions/2000/iulv/143684.DhD
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• Rehabilitate-own-and-operate

In the case of Laygo v. SolanOy^ the Supreme Court recognized that a
lease agreement is different from a BOT agreement, and that the contract
entered into was a lease and not a BOT agreement. Also, in Madrid v.
Desierto,^^ it was pronounced that the procedural requirements of the BOt
Law are inapplicable in lease agreements.

The Department of the Interior and Local Government (DILG) issued
Memorandum Circular No. 2016-120 entitled, ''^Guidelines for the
Implementation of the Public Private Partnership for the People Initiative for
the Local Government^ to confirm that a lease agreement is excluded under
the BOT Law.

The Local Government Code of 1991, on the other hand, recognizes the
power of local government units to generate their ovm resources by leasing
out properties, and adopt their ovm rules and prescribe its own procedures in
selecting and awarding lessees of government properties.

Pursuant to this, what the accused did was to adopt its own rules and
procedures by issuing the Terms of Reference (TOR) outlining the procedure
for the submission of proposals for the lease of the KBG Complex. The TOR
was then approved by Resolution No. 124 Series of 2014 and Ordinance No.
24, Series of 2015.

Since the Information failed to allege that the Lease Agreement is one
of the contractual arrangements covered by the BOT Law and its
implementing rules and regulations, the accused were at a loss as to the nature
of the accusation against them.

In addition, the accused moved that the proceedings should be
suspended on ground that there exists a prejudicial question. A Petition for
Mandamus and To Declare Null and Void a Lease Agreement (With Urgent
Prayer for a Temporary Restraining Order and/or Writ of Preliminary
Injunction) dated May 12, 2016 was fi led against the accused before the
Regional Trial Court (RTC) of Olongapo City, Branch 74, which was docketed
as Civil Case No. 2016-0-55. This case raised identical facts and issues which
are the same to those in the instant case. The accused went on to outline the
incidents relevant to the disposition of said case:

The civil case was dismissed by the RTC in a Decision dated April
12,2017. While the petitioners therein moved for the reconsideration of the
dismissal, the RTC denied the same in an Order dated August 24,2017.

Unsatisfied, petitioners elevated the case to the Court of Appeals
(CA) via a Petition for Certiorari dated November 13, 2017. However, the
CA, through the Second Division, issued a Decision dated May 10, 2018
dismissing the petition. The petitioners subsequently fi led a motion for
reconsideration of said Court's ruling, but the CA denied the same in a
Resolution dated September 5,2018.

" G.R. No. 188448, January 11, 2017
Supra note 9
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Still dissatisfied, the petitioners filed a Petition for Review on
Certiorari before the Supreme Court, and the case was docketed as G.R. No.
242032. This incident is currently pending before the Highest Court.

The accused posited that since the RTC declared as valid the Lease
Agreement in Civil Case No. 2016-0-55, there can be no prohibited act to
speak of, and as such, they could not have committed the crime subject of the
present case.

It is thus prayed that the Information be quashed, and in the alternative,
that the proceedings be suspended on ground that there exists a prejudicial
question.

Consolidated Comment/Opposition of the Prosecution

The prosecution countered that an information need only to state the
ultimate facts constituting the offense, not the fi ner details of matters which
are appropriate for trial. The Information in this case sufficiently stated how
Section 3 (e) of RA 3019 was violated, that there was a violation of the
procedural requirements of the EOT Law, and the participation of each
accused therein. At this stage, it would be premature to scrutinize every
provision of the Lease Agreement, along with the defenses raised by the
accused, as the same are evidentiary matters which would be better threshed
out in a full-blown trial.

In any event, KO. 301 is inapplicable to the Lease Agreement. Section
7, supra, states, "[t]he heads of agency intending to rent privately-owned
buildings or spaces for their use, or to lease out government-owned buildings
or spaces for private use[.]" By virtue of this provision, KO. 301 only covers
the lease of buildings or spaces, but not parcels of land which were the subject
of the Lease Agreement entered into by SMPHI and Olongapo City.

It further underscored that simply labeling the document as a "Lease
Agreement" did not automatically change the nature of the agreement to a
simple or straight-lease, which would then take the Agreement out of the
coverage of the EOT Law. It is basic that contracts are determined by their
terms and conditions, not by their titles or captions. Since the terms of the
parties' contract involved not only the lease, but the development of the KBG
Complex, the agreement entered into cannot be deemed a simple lease which
is outside the coverage of the EOT Law. Additionally, had the parties actually
envisioned a simple lease contract, why was there a need to conduct public
bidding?

The prosecution disputed the applicability of the authorities cited by the
accused. In the fi rst place, the Hilltop Market Fish Vendors case made no
pronouncement that "a contract containing a provision that the improvements
in the leased property will be transferred to the City of Baguio at the end of
the lease period to be a lease contract." Secondly, Madrid v. Desierto was a
minute resolution dismissing the petition due to absence of grave abuse of
discretion, and there was no showing that the transaction that occurred therein

; /
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was similar on all fours with the Lease Agreement subject of the present
charge.

Finally, no prejudicial question existed. The validity of the Lease
Agreement was not discussed, nor was it an issue, before the appellate courts,
and it had no bearing to the instant case. What the Information charged was
the fast-tracking of awarding of contract to SMPHI in disregard of the
procedure under BOT Law.

The prosecution thus prayed for the denial of the Motions filed by the
accused.

THE COURTIS RULING

In examining a motion to quash on ground that the facts charged do not
constitute an offense, the test to be applied is "whether the facts alleged, if
hypothetically admitted, would establish the essential elements of the offense
charged as defined by law. The trial court may not consider a situation contrary
to that set forth in the criminal complaint or information."'^

The Information

The Amended Information'^ dated May 31, 2019 charged the accused
for Violation of Section 3 (e) of Republic Act No. 3019 thusly:

That during the period from October 2014 up to the first quarter of
2015, or sometime prior or subsequent thereto, in Olongapo City, Zambales,
Philippines, and within the jurisdiction of this Honorable Court, accused
City Mayor Rolen Calixto Paulino, in conspiracy with City Vice Mayor
Aquilino Yorac Cortez, Jr., City Councilors Elena Calma Dabu, Benjamin
Gregorio Cajudo II, Eduardo Guerrero Guerrero, Noel Yabut Atienza,
Alreuela Mauro Bundang-Ortiz, Edna Alviz Elane, Emerito Linus Dolatre
Bacay, Randy Dela Cruz Sionzon and Egmidio Manzano Gonzales, Jr.,
Members of SBAC, Tony-Kar Mora Balde III, Cristiflor Dogui-Is Buduhan,
Anna Marin Florentino Sison, Mamerto B. Malabute and Joy Fernandez
Cahilig, of Olongapo City, Zambales, Philippines, while in the performance
of their official functions and committing the offense in relation to their
office, taking advantage of their official position, acting with manifest
partiality, evident bad faith or gross inexcusable negligence, conspiring and
confederating with one another, did then and there willfully, unlawfully, and
criminally, give unwarranted benefit, advantage, or preference to SM Prime
Holdings Incorporated (SMPHI) through the combination of the following
acts:

a) accused SBAC members, namely: Tony-Kar Mora Balde III,
Cristiflor Buduhan, Anna Marin Florentino Sison, Mamerto B. Malabute
and Joy Fernandez Cahilig, recommended the issuance of Notice of Awards
to SMPHI for the lease and development of Olongapo Civic Center

Soriano v. People, G.R. No. 162336, February 1, 2010
Records, Vol. 1, pp. 1-6, as admitted per Order dated June 25, 2019

/
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Complex despite non-compliance with RA 6957, as amended by RA 7718
and IRR.

b) accused Rolen Calixto Paulino pre-maturely issued a Notice of
Award on 31 October 2014 to SMPHI without waiting for the lapse of the
sixty (60) day period fr om the date of the requisite last invitation by
publication in a newspaper of general circulation made by the SBAC on 20
October 2014 for other prospective investors to manifest their comparative
or competitive proposals to expire, the expiration of the 60"^ day being 16
December 2014;

c) accused members of the Sangguniang Panglunsod of the City of
Olongapo, namely: City Vice Mayor Aquilino Yorac Cortez, Jr., City
Councilors Elena Calma Dabu, Benjamin Gregorio Cajudo II, Eduardo
Guerrero Guerrero, Noel Yabut Atienza, Alreuela Mauro Bundang-Ortiz,
Edna Alviz Elane, Emerito Linus Dolatre Bacay, Randy Dela Cruz Sionzon
and Egmidio Manzano Gonzales, Jr., issued Resolution No. 158, Series of
2014 on 12 November 2014, confirming the aboyementioned Notice of
Award pre-maturely issued by co-accused Rolen Calixto Paulino in favor of
SMPHI; and

d) accused Rolen Calixto Paulino failed to comply with Sections
10.8 and 10.9 of the Implementing Rules and Regulations (IRR) of the
above mentioned Act, requiring the endorsement of the proposed
unsolicited project to the Investment Coordination Committee and the
National Economic Development Authority (NED A) and the submission of
the draft lease agreement for review by the Office of the Government
Corporate Counsel (OGCC), to the damage and prejudice of the
Government.

CONTRARY TO LAW.

Stated differently, the accused were charged for their non-compliance
with Section 4-A of the BOT Law, as amended, which mandates that LGUs
observe a 60-day period from the last invitation through publication in a
newspaper of general circulation for comparative or competitive proposals by
prospective investors.''* Relatedly, the accused were faulted for their violation
of Sections 10.8 and 10.9 of the implementing rules and regulations of the
BOT Law, which requires that proposed unsolicited projects be endorsed to
appropriate government agencies for review, being the National Economic
and Development Authority and the Office of the Government Corporate
Counsel.'^

"The cited provision reads:

SECTION 4-A. Unsolicited Proposals. — Unsolicited proposals for projects may be
accepted by any government agency or local government unit on a negotiated, basis: Provided,
That, all the following conditions are met: (1) such projects involve a new concept in technology
and/or are not part of the list of priority projects, (2) no direct government guarantee, subsidy or
equity is required,. and (3) the government agency or local government unit has invited by
publication, for three (3) consecutive weeks, in a newspaper of general circulation, comparative
or competitive proposals and no other proposal is received for a period of sixty (60) working days:
Provided, further. That in the event another proponent submits a lower price proposal, the original
proponent shall have the right to match that price within thirty (30) working days.

The provisions relied upon state:

f
1
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A careful review of the facts as alleged in the Amended Information,
however, shows that the test of sufficiency has not been successfully hurdled.

SECTION 10.8. — ICG Determination of Reasonable Rate of Return (ROR) and Parameters and
Approval of the Unsolicited Project Prior to Negotiation with the Original Proponent. —

Within five (5) calendar days upon issuance of the letter of acceptance by the Agency/LGU to
the proponent, the Head of Agency/LGU shall endorse to the ICG the proposed unsolicited project.
Pursuant to Section 2 (o) of the Act, the IGG shall determine the reasonable ROR on investments
and operating and maintenance cost based on the reasonable ROR recommended by the
Agency/LGU.

Within thirty (30) working days upon receipt of endorsement, results of due diligence
evaluation conducted and submission of complete documentation from the Head of Agency/LGU,
the Approving Body shall act on the unsolicited project upon recommendation by the IGG of the
project including the determination of the reasonable ROR and other parameters for negotiation.
The Approving Body shall formally advise the Agency/LGU, thereafter, that such determination is
final and executory.

Within seven (7) calendar days upon receipt of the Agency/LGU of the formal advise of the
IGG/Approving Body, the Agency/LGU shall inform in writing the original proponent of the
mechanics of the negotiation including the commencement date and the authorized
representative(s) of the Agency/LGU. Negotiations shall focus on the project scope,
implementation arrangements, reasonable ROR and other parameters determined by
IGG/Approving Body, and the terms and conditions of the draft contract for the Unsolicited
Proposal, among others. The Agency/LGU and the original proponent shall conclude negotiations
within a period of eighty (80) calendar days from receipt by the proponent of written notice from
the Agency/LGU to commence negotiation. The Agency/LGU and the original proponent shall
negotiate in good faith and endeavor to complete the negotiation within the eighty (80)-calendar
day period; provided, that should there be irreconcilable differences during the negotiation period,
the Agency/LGU shall have the option to reject the proposal by advising the original proponent in
writing stating the grounds for rejection and thereafter may accept a new Unsolicited Proposal, or
bid out the project as a solicited proposal, or undertake the project on its own. If negotiation is
successful, the Head of Agency/LGU and the authorized signatory of the original proponent shall
issue a signed certification that an agreement has been reached by both parties. Said certification
shall also state that the Agency/LGU shall commence the activities for the solicitation of
comparative proposals. The Agency/LGU shall, within seven (7) calendar days after the eighty (80)-
calendar day negotiation period, submit a report to the IGG and the Approving Body of the result
of its negotiation with the original proponent for approval/validation.

The approval by the Approving Body of the unsolicited project under this section shall be valid
only for a period of eighteen (18) months from the issuance of the approval unless the invitation
for comparative proposals has been issued.

SEGTION 10.9. Approval of Unsolicited Gontracts by the Head of Agency/LGU. —

The Head of Agency/LGU shall review and approve the draft contract which shall be based on
the parameters, terms and conditions set forth by the Approving Body.

Prior to approval of the Head of Agency/LGU, the draft contract shall undergo review by the
Office of the Government Gorporate Gounsel (OGGG), the Office of the Solicitor-General (OSG) or
any other entity prescribed by law/issuances as the statutory counsel of GOGGs and LGUs. The
prescribed statutory counsel, and if necessary, the DOF, shall issue an opinion on the draft contract
within ten (10) days upon their receipt of the draft contract as submitted by the Agency/LGU.

Ghanges to the draft contract as agreed upon by Agency/LGU and the original proponent and
as approved by the Head of Agency/LGU shall not be allowed, except for changes to contract terms
affected or decided by the winning bidder's bid during the solicitation of comparative proposals
and matching by the original proponent.

f/ t
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R.A. 6957, as amended by R.A, 7718, otherwise known as the EOT Law,
primarily governs infrastructure or development projects participated in
by private entities, which are defined as:

SECTION 2. Definition of Terms. — The following terms used in
this Act shall have the meanings stated below:

(a) Private sector infrastructure or development projects — The
general description of infrastructure or development projects normally
financed ^d operated by the public sector but which will now be wholly or
partly implemented by the private sector, including but not limited to,
power plants, highways, ports, airports, canals, dams,. hydropower
projects, water supply, irrigation, telecommunications, railroads and
railways, transport systems, land reclamation projects, industrial
estates or townships, housing, government buildings, tourism projects,
markets, slaughterhouses, warehouses, solid waste management,
information technology networks and database infrastructure,
education and health facilities, sewerage, drainage, dredging, and other
infrastructure and development projects as may be authorized by the
appropriate agency pursuant to this Act. Such projects shall be undertaken
through contractual arrangements as defined hereunder and such other
variations as may be approved by the President of the Philippines.
[Emphasis supplied]

XXX XXX XXX

The general types of arrangements covered by the EOT Law are:'^

XXX XXX XXX

(b) Build-operate-and-transfer — A contractual arrangement
whereby the project proponent undertakes the construction, including
fi nancing, of a given infrastructure facility, and the operation ^d
maintenance thereof. The project proponent operates the facility over the
fi xed term during which it is allowed to charge facility users appropriate
tolls, fees, rentals, and charges not exceeding those proposed in its bid or as
negotiated and incorporated in the contract to enable the project proponent
to recover its investment, and operating and maintenance expenses in the
project. The project proponent transfers the facility to the government
agency or local government unit concerned at the end of the fi xed term
which shall not exceed fi fty (50) years: xxx

(c) Build-and-transfer — A contractual arrangement whereby the
project proponent undertakes the fi nancing and construction of a given
infi-astructure or development facility and after its completion turns it over
to the government agency or local government unit concerned, which shall
pay the proponent on an agreed schedule its total investments expended on
the project, plus a reasonable rate of return thereon. This arrangement may
be employed in the construction of any infrastructure or development
project, including critical facilities which, for security or strategic reasons,
must be operated directly by the Government.

(d) Build-own-and-operate — A contractual arrangement whereby
a project proponent is authorized to fi nance, construct, own, operate and
maintain an infrastructure or development facility from which the
proponent is allowed to recover its total investment, operating and

BOT Law, § 2

/ ‚ƒ'i
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maintenance costs plus a reasonable return thereon by collecting tolls, fees,
rentals or other charges fr om facility users: xxx

(e) Build-lease-and-transfer — A contractual arrangement
whereby a project proponent is authorized to finance and construct an
infrastructure or development facility and upon its completion turns it over
to the government agency or local government unit concerned on a lease
arrangement for a fi xed period after which ownership of the facility is
automatically transferred to the government agency or local government
unit concerned.

(f) Build-transfer-and-operate — A contractual arrangement
whereby the public sector contracts out the building of an infrastructure
facility to a private entity such that the contractor builds the facility on a
turn-key basis, assuming cost overrun, delay, and specified performance
risks.

Once the facility is commissioned satisfactorily, title is transferred
to the implementing agency. The private entity however, operates the
facility on behalf of the implementing agency under an arrangement.

(g) Contract-add-and-operate :— A contractual arrangement
whereby the project proponent adds to an existing infrastructure facility
which it is renting fr om the government. It operates the expanded project
over an agreement fr anchise period. There may, or may not be, a transfer
arrangement in regard to the facility.

(h) Develop-operate-and-transfer — A contractual arrangement
whereby favorable conditions external to a new infrastructure project which
is to be built by a private project proponent are integrated into the
arrangement by giving that entity the right to develop adjoining property,
and thus, enjoy some of the benefits the investment creates such as higher
property or rent values.

(i) Rehabilitate-operate-and-transfer — A contractual
arrangement whereby an existing facility is turned over to the private sector
to refiirbish, operate and maintain for a fr anchise period, at the expiry of
which the legal title to the facility is turned over to the government. The
term is also used to describe the purchase of an existing facility from abroad,
importing, refurbishing, erecting and consuming it within the host country.

(j) Rehabilitate-own-and-operate — A contractual arrangement
whereby an existing facility is turned over to the private sector to refurbish
and operate with no time limitation imposed on ownership. As long as the
operator is not in violation of its fr anchise, it can continue to operate the
facility in perpetuity. [Emphasis supplied]

xxx xxx xxx

The Revised Implementing Rules and Regulations ofR.A. 6957 (2012)
provides a specific list of the classes of infrastructure and developments
projects covered by the BOTLaw, and these are:

SECTION 2.2.Eligible Types of Projects. —

The Construction, rehabilitation, improvement, betterment,
expansion, modernization, operation, financing and maintenance of the
following types of projects which are normally fi nanced and operated by
the public sector which will now be wholly or partly financed, constructed
and operated by the private sector, including other infrastructure and

./
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development projects as may be authorized by the appropriate agencies,
may be proposed under the provisions of the Act and these Revised IRR:

a. Highways, including expressway, roads, bridges,
interchanges, tunnels, and related facilities;

b. Railways or rail-based projects that may or may not be
packaged with commercial development opportunities;

c. Non-rail based mass transit facilities, navigable inland
waterways and related facilities;

d. Port infrastructures like piers, wharves, quays, storage,
handling, ferry services and related facilities;

e. Airports, air navigation, and related facilities;

f. Power generation, transmission, sub-transmission,
distribution, and related facilities;

g. Telecommunications, backbone network, terrestrial and
satellite facilities and related service facilities;

b. Information technology (IT) and data base
infrastructure, including modernization of IT, geo-spatial resource
mapping and cadastral survey for resource accounting and planning;

i. Irrigation and related facilities;

j. Water supply, sewerage, drainage, and related facilities;

k. Education and health infrastructure;

1. Land reclamation, dredging and other related
development facilities;

m. Industrial and tourism estates or townships, including
ecotourism projects such as terrestrial and coastal/marine nature
parks, among others and related infrastructure facilities and utilities;

n. Government buildings, housing projects;

0. Markets, slaughterhouses, and related facilities;

p. Warehouses and post-harvest facilities;

q. Public fish ports and fishponds, including storage and
processing facilities;

r. Environmental and solid waste management related
facilities such as but not limited to collection equipment, composting
plants, landfill and tidal barriers, among others; and

s. Climate change mitigation and adaptation infrastructure
projects and related facilities. [Emphasis supplied]

Notably, the enumeration only runs from (a) to (s). The scope is so
specific that any type of project not listed in the enumeration cannot be
deemed to be included therein.

The lease and development of the Olongapo Civic Center Complex is
covered by a Lease Agreement which accused Paulino, et al. have attached to
their Motion to Quash Information.

/
7



People V. Rolen Callxto Paulino, et al. 15 | P a g e
Criminal Case No. SB-19-CRM-0027

RESOLUTION

While the accused may point to the Lease Agreement as a simple or
straight-lease, it devolves on the Court to examine the nature of the same and
to settle once and for all whether the Lease Agreement is covered by the BOT
Law.

A careful review of the Lease Agreement dated December 16, 2014
entered into by the accused, on behalf of the Government of Olongapo City,
and SMPHI discloses that the heart of the project or undertaking subject
of the Lease Agreement was not a private sector infrastructure or
development project, but a lease contract with the obligation to develop
the leased space for commercial purposes. The subject matter or the leased
space was dubbed by the parties as the "Leased Premises," which is owned by
Olongapo City comprising approximately Thirty-Eight Thousand Seven
Hundred Forty-Nine square meters (38,749 sq.m.), excluding Marikit Park,
located within the KBG Complex commonly known as the Olongapo City
Civic Center.'^ In essence, the Lease Agreement aimed to develop the Leased
Premises for mixed commercial use, in which SMPHI committed to
construct, among others, the following facilities within said Premises:'^

• Mall development with minimum capacity for approximately
two hundred (200) anchor and specific tenant business;

• Hotel Tower with minimum of two hundred (200) rooms;

• Buildings for business process outsourcing (BPO) offices (e.g.
call centers);

• Parking buildings and parking slots with minimum capacity
for one thousand five hundred (1,500) cars; and

• A Transport Terminal.

In brief, under the Lease Agreement, SMPHI obligated itself to develop
or undertake the following works:

o To maintain Marikit Park and implement activities that will
promote the Marikit Park as a community center for Olongapo
City;

o To implement corporate social responsibility projects, e.g.
medical missions, provide scholarships, and so on;

o To consider hiring of qualified workers from Olongapo City;

o To ease traffic and congestion within Olongapo City;

o To finance the construction of a new city facilities such as the
Museum, Library, Civic Center, CDRRMO (City Disaster Risk

" Article II, Lease Agreement dated December 16,2014
" Section 2.3, Article II, Lease Agreement dated December 16,2014
^ A more detailed description of the undertakings committed by SMPHI Is outlined In Section 3.1, Article
III of the Lease Agreement dated December 16,2014

,  /
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Reduction Management Office), and Convention Center at the
main mall area;

o To construct a new Civic Center Building; and

o To relocate Gordon College.

As can be gleaned from the terms and provisions of the Lease
Agreement, the lease of the subject property on which the KBG Complex
stands was not intended by the parties for the construction of infrastructure
projects, but for the development and use of the same for primarily
commercial purposes. To be sure, part of the undertakings of SMPHI
included the construction of a shopping mall, a hotel, buildings intended to be
rented as office space for BPO firms (e.g. call center), a parking structure, and
a transport terminal. In contrast, to stress again, infrastructure projects
would refer to the construction, improvement and rehabilitation of roads, and
bridges, railways, airports, seaports, communication facilities, irrigation,
flood control and drainage, water supply and sewerage systems, shore
protection, power facilities, national buildings, school buildings, hospital
buildings, and other related construction projects that form part of the
government capital investment.^®

The use and/or development of the Leased Premises, therefore, cannot
be considered as an infrastructure project.

It is a fundamental principle in statutory construction that the express
mention of one person, thing, act, or consequence excludes all others. This is
embodied in the latin maxim, ''expressio unius est exclusio alteriusT^^
Applied in this case, since commercial use is not found in the enumeration of
eligible types of infrastructure projects mentioned under Section 2.2 of the
Revised Implementing Rules and Regulations of R.A. 6957, the Lease
Agreement should not be swept under the coverage of the EOT Law, Had it
been otherwise, the law and the rules would have included the term
"commercial purposes" in the definition and scope of infrastructure or
developmental projects.

Considering that the true nature of the Lease Agreement is for
commercial purposes, it thus follows that said contract is outside the scope of
the EOT Law and its implementing rules which govern infrastructure or
development projects. Consequently, the accused could not be faulted for their
alleged failure to comply with the provisions of the EOT Law and its
implementing rules. Instead of the EOT Law, what could find application to
the lease contract entered into by the parties is E.O, 301 by virtue of Section
7 thereof, to wit:

SECTION 7. Jurisdiction Over Lease Contracts. — The heads
of agency intending to rent privately-owned buildings or spaces for their
use, or to lease out government-owned buildings or spaces for private
use, shall have authority to determine the reasonableness of the terms of the

2® Republic V. Silerio, G.R. No. 108869, May 6,1997 which cited Letter of Instruction No. 1186 (January 13,
1982)

Vide: OR v. Puregoid Duty Free, Inc., G.R. No. 202789, June 22, 2015

‚f
/



People V. Rolen Calixto Paulino, et al. 17 | P a g e
Criminal Case No. SB-19-CRM-0027

RESOLUTION

lease and the rental rates thereof, and to enter into such lease contracts
without need of prior approval by higher authorities, subject to compliance
with the uniform standards or guidelines established pursuant to Section 6
hereof by the DPWH and to the audit jurisdiction of COA or its duly
authorized representative in accordance with existing rules and regulations.
[Emphasis supplied]

In fine, because the Lease Agreement dated December 16, 2014 falls
outside of the coverage of the BOT Law and its implementing rules, the
present Amended Information fails to hurdle the test of sufficiency, which
mandates that the facts alleged, if hypothetically admitted, would establish the
essential elements of the offense charged as defined by law. Since the facts
charged in the Information do not constitute an offense, the quashal of the
Amended Information is thus warranted.

WHEREFORE, the Court GRANTS the following motions:

1. The Motion to Quash Information filed by accused Rolen C.
Paulino, Aquilino Yorac Cortez, Jr., Elena Calma Dabu, Benjamin
Cajudo n, Eduardo Guerrero Guerrero, Noel Yabut Atienza,
Alreuela Mauro Bundang-Ortiz, Edna Alviz Elane, Emerito Linus
Dolatre Bacay, Randy Dela Cruz Sionzon, and Egmidio Manzano
Gonzales, Jr.; and

2. The Motion to Quash Information filed by filed by accused Tony-
Kar Mora Balde III, Cristiflor Dogui-Is Buduhan, Anna Marin
Florentino Sison, Mamerto B. Malabute, and Joy Fernandez Cahilig.

Since it is the Amended Information which is fatally defective .for
having failed to allege facts that constitute an offense, let Criminal Case No,
SB'19'CRM-0027 be DISMISSED against ^ accused.

As a consequence of the dismissal of the present case, the following
motions filed by the respective accused below are rendered MOOT AND
ACADEMIC:

1. The Motion to Suspend Proceedings and Refer to Preliminary
Investigation filed by accused Eduardo G. Guerrero; and

2. The Motion to Suspend Proceedings Due to Prejudicial Question
filed by accused Tony-Kar Mora Balde III, Cristiflor Dogui-Is
Buduhan, Anna Marin Florentino Sison, Mamerto B. Malabute, and
Joy Fernandez Cahilig.

The cash bonds posted by all accused are ordered released subject to
the usual accounting procedures. The Hold Departure Order issued by this
Court on April 11, 201.9 involving the following accused is set aside:

Name

Rolen Calixto Paulino

Aquilino Yorac Cortez, Jr.
Elena Calma Dabu

Benjamin Gregorio Cajudo II
Eduardo Guerrero Guerrero

7/
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Noel Yabut Atienza

Alreuela Mauro Bundang-Ortiz
Edna Alviz Elane

Emerito Linus Dolatre Bacay
Randy Dela Cruz Sionzon

Egmidio Manzano Gonzales, Jr.

SO ORDERED.

Tony-Kar Mora Balde III
Cristiflor Dogui-Is Buduhan
Anna Marin Florentino Sison

Mamerto B. Malabute

Joy Fernandez Cahilig

MA. THERESA DOLOplS C. GOMEZ-ESTOESTA
Associate Justice

Chairperson

WE CONCUR:

'  Assocmte Justice

GEORGINA D.^roALGO
Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in

consultation before the case was assigned to the writer of the opinion of the
Court's Division.

MA. THERESA DOyORES C. GOMEZ-ESTOESTA
Chairperson, Seventh Division
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, and the
Division Chairperson's Attestation, it is hereby certified that the conclusions
in the above Resolution were reached in consultation before the case was
assigned to the writer of the opinion of the Court's Division.

EFREN N. LA CRUZ

Acting Presiding Justice
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