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TRESPESES,/.:

Rex Fusingan Dapitan was indicted for the crime of Malversation of
Public Funds defined and penalized under Art. 217 of the Revised Penal Code
(RPC).

Antecedent Facts

Accused was designated as Vice-President for Finance, Administration
and Resource Generation of Sultan Kudarat State University (SKSU). During

his incumbency in October 2010, he prepared a Training Design' for the
' Common exhibit of the parties consisting of three pages marked as Exh. H for the Prosecution and Exh. 1A for the defense.
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Lakbay Aral of key officials and employees to Surigao del Sur State
University (SSSU), which was approved by University President Teresita L.
Cambel. According to the training design,the Lakbay Aral was for the purpose
of enriching the knowledge and understanding of the SKSU's employees as
to how other State Universities and Colleges (SCU) operate. The program
aims to know "good practices" with the aim of developing SKSU which was
described as an "infant university into a full-grown and developed

University."^ The training design also states that other expenses aside fi-om
transportation cost such as food, accommodation and other incidental
expenses, will be shouldered by the participating employees. Thereafter,
accused requested for a cash advance ofP70,000.00. Subsequently,two travel
orders were issued authorizing a number of employees to participate in the

activity.^
The Lakbay Aral was conducted on 27 to 29 October 2010. The 27
participants allegedly visited the Tandag and Cantilan Campuses ofSSSU and
stayed at the Pacific View Resort in Carrascal, Surigao del Sur. However, on
28 October 2010, accused and the other participants went on a side trip to
attend the wedding of a co-employee held also in Carrascal, Surigao del Sur.
They were not able to visit the Surigao del Norte College of Agriculture and

Technology on 29 October 2010, as suggested by Cambel, allegedly due to
bad weather.

The amount of P50,625.00 was spent for the transportation, food,
accommodation and cellphone load, while the excess of PI9,375.00 was
returned by accused Dapitan to the University. State Auditor Jose Mercado

audited the travel expenses. In the Audit Observation Memorandum (AOM)'^
he issued, Mercado stated that because the training design was not followed,
the expenses incurred were considered irregular and excessive. He also
concluded that the educational tour was only used to facilitate the attendance
ofthe participants in the wedding oftheir co-employee. On 9 November 2011,
a Notice ofDisallowance was issued disallowing the amount ofP50,625.00.^

The audit findings for the Lakbay Aral was one of the subjects of the

Affidavit Complaint^ filed by Dolorcita E. Pauya with the Office of the
Ombudsman. On 11 September 2014, the Ombudsman issued a Resolution^
finding probable cause against accused for malversation ofpublic funds under
Art. 217 ofthe Revised Penal Code.

^ Exh. H (prosecution) and Exh. 1-A (defense), page 1.
^ Id., page 3.
^ Exh. J.
5 Exh. L.
® Exh. P.

'
Records, Vol. 1, pp. 6-12.
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Proceedings in the Sandiganbayan

On 6 October 2015, an Information for Malversation of Public Funds

was filed against accused Rex Fusingan Dapitan, which reads:
That on October 27 up to October 29, 2010, or sometime prior or
subsequent thereto, in the Province of Surigao del Sur, and within the
jurisdiction of this Honorable Court, accused Rex Fusingan Dapitan, a
high ranking public officer, being the Vice President for Finance,
Administration and Resource Generation, Sultan Kudarat State University
(SKSU), ACCESS,EJC Montilla, Tacurong City, Sultan Kudarat, and an
accountable officer by virtue of his having received a cash advance of
Seventy Thousand (Php 70,000.00) Pesos under Disbursement Voucher
No. 10-10-186 dated October 26, 2010 from SKSU to defray expenses in
connection with Lakbay Aral to Tandag City and Cantilan campuses of
Surigao del Sur State University, Surigao del Sur, committing the offense
in relation to office, did then and there willfully, unlawfully, and
feloniously appropriate, take and misappropriate, for his personal use and
benefit, the amount of Php50,625.00 therefrom, to the damage and
prejudice ofthe Philippine Government.

On 12 October 2015,a hold departure order was issued against accused.

Thereafter, the Court found probable cause® and issued a warrant^ for his
arrest. On 9 November 2015, accused posted cash bond in the amount of
P40,000.00 for his provisional liberty.
Upon arraignment, accused,assisted by his counsel, pleaded Not Guilty

to the charge.^® Pre-trial proceedings were conducted and terminated on 17
July 2017. Thereafter, Pre-Trial Order was issued based on the parties' Joint
Stipulation ofFacts wherein the following facts were stipulated:
1. Accused Rex Fusingan Dapitan ("accused" for brevity) is the same
person charged in, and arraigned under,the Information.
2. During the time material to this case,the accused is a public officer.
3. The accused, along with key officials and personnel of the
Administration and selected Isulan Campus faculty and staff, was issued
a Travel Order to attend an Education Tour/ "Lakbay Aral" in Surigao
del Sur from October 26-29,2010.

4. The accused received a cash advance in the amount of Seventy
Thousand Pesos (PhP70,000.00) to defray travel expenses for the said
Education Tour/"Lakbay Ared."

5. Accused Rex Fusingan Dapitan, at the time of the alleged commission
of the crime, was designated as Vice President for Finance,

® Records, Vol. 1, p. 66(Minutes ofthe proceedings held on 26 October 2015).

'Id. at67.

«

/

Id. at 108(Order dated 16 July 2016).
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Administration and Resource Generation of the Sultan Kudarat State

University, Tacurong City.

6. The subject amount of Fifty Thousand Six Hundred Twenty-Five Pesos
(PhP50,625.00) was duly returned/refunded by the accused after the
Commission on Audit finally disapproved/disallowed the said expenseis.
Trial on the merits followed.

Prosecution's evidence

To prove its case against accused, the prosecution presented Jose T.
Mercado, Arjay T. Astillero, Rosalie Sarrosa Ibot, Jessie Joy Faculin Paclibar
and Dolorcita Ebona Pauya, whose respective testimonies are hereby
summarized as follows:

1. Jose T. Mercado

Mercado was the State Auditor IV of the Commission on Audit from

2002 to 2016. In 2010, he was assigned as State Auditor of Sultan Kudarat
State University(SKSU).In connection with his duties as such,he audited the
travel expenses of accused Dapitan for the Lakbay Aral of key officials,
personnel and selected faculty members and staff ofthe SKSU held on 27 to
29 October 2010.

During the pre-audit, SKSU agency personnel submitted documents to
him particularly Disbursement Voucher No. 10-10-1861 dated 26 October

2010^^ in the amount of P70,000.00, Obligation Request No. RA-10-3936
with Rex F. Dapitan as the payee,^^ Travel Order dated 26 October 2010'^
authorizing the named officials and employees of SKSU Isulan Campus to
attend the educational tour in Carrascal, Surigao on 27-29 October 2010,

another Travel Order dated 26 October 2010,'"* and Training Design^^
prepared by accused Dapitan.

After the conclusion of the Lakbay Aral, Mercado audited the
liquidation ofthe travel expenses. Subsequently, he issued Audit Observation

Memorandum(AOM)No. 10-004-2010^^ indicating therein that the expenses
for the Lakbay Aral was irregular because it did notfollow the original training

design.^"^ The finding was based on the fact that the participants ofthe Lakbay
Aral were also the sponsors in the wedding of Jessie Joy Paclibar and
"Exh. c.
•^Exh. B.
"Exh. E.
Exh. F.
Exh. H.

Exh. J.

i^TSN, 18 September 2017, p. 14.
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Meilaflor Arienza held in Carrascal, Surigao del Sur on 28 October 2010 as

shown in the wedding invitation.^® Thus, he concluded that the educational
tour was only used to facilitate the attendance of the participants in the
wedding.
Mercado added that he noticed that the travel orders were issued in

haste on 26 October 2010'^ because the educational tour was from 27 to 29

October 2010.^® He also concluded that the participants did not attend the
educational tour because oftime constraint.

There was also no certificate of

attendance submitted during the post audit.^^
The amount audited in the AOM was P50,625.00 because the remaining
balance of the cash advance was reimbursed to the SKSU.^^ The SKSU

management was given 15 days after the issuance ofthe AOM to comment on

the findings. They complied by sending an explanation^"^ through accused Rex
Dapitan. The findings in the AOM,the management's explanation, as well as
the auditor's rejoinder were included in the Annual Audit Report on Sultan
Kudarat State University Tacurong City for the year ended December 31,
2010.25

On 9 November 2011, Mercado issued Notice ofDisallowance No. 11002.26

On cross-examination, Mercado testified that since the activity was not
a seminar but Lakbay Aral, it is possible for the participants to be able to

actually visit Carrascal as part of the training design.2^ He admitted that he
failed to verify whether Ae wedding actually took place and the actual

presence of accused in the wedding.2^
On questions fi-om the Court, Mercado said that he did not require the
submission of certificates of attendance in the conduct of post audit and he
also does not recall if he required the participants to submit certificates of

appearance in the process of his evaluation.2^ Mercado also explained that
since the cash advance was made by accused Dapitan therefore, it was the
latter who has to present all the necessary proof. Mercado said that there were
no certificates that would show that the participants attended the activity. He
however, admitted that he did not ask whether there were indeed certificates
»8Exh.G.

TSN, IS September 2017, p. 18(Mercado erroneously said that the travel order was dated 26 September).
20 Id. at 19.
2'Id. at 20.
22 Id. at 20.
23 Id. at 26.
24Exh. K.

•

23Exh.A.
20Exh.L.

j/
y

22 TSN, 18 September 2017, p. 32.

»

2« Id. at 32-33.
20 Id. at 37.

People V. Rex Fusingan Dapitan.
Crim. Case No. SB-15-CRM-0147

Page 6 of48

issued because there was already an AOM. Thus, when they issued the

disallowance, the other attachments were already disregarded.^®
Still on cross-examination,Mercado said that accused gavejustification
notwithstanding that he issued a notice of disallowance. He also confirmed
that in compliance with the directive in the notice of disallowance, accused
settled or refunded the full amount that was disallowed.^ ^

Exit conference was also conducted.^^ However, there was no
attendance sheet or minutes taken because it is not required in their office as

they only issue an invitation.^^ Instead, Mercado claimed that he has a copy
of the photograph taken by the SKSU personnel to prove that an exit

conference was actually conducted.^"^ When confi'onted with a copy of the
attendance sheet dated 3 March 2010, Mercado insisted that it was not

prepared by their office but by the agency personnel.^^
After he furnished accused with the AOM and before the issuance of a

notice of disallowance, accused Dapitan made a request to have access to the
copies of liquidation vouchers and all attached documents for purposes of
scrutiny, and for accused to justify the amount that was suspended under said
AOM. Mercado admitted that he did not provide accused a copy of his

requested documents.^^
On re-direct examination, he said that he did not prepare the attendance
sheet during the exit conference and they do not know who prepared the

same.^^ The Attendance Sheet marked as Exh. O^® does not bear their logo and
the letter head states:

Republic ofthe Philippines
Sultan Kudarat State University

Access,EJC Montilla, Tacurong City'^

2. Arjay T. Astillero
Astillero is the State Auditor III and OIC-Audit Team Leader of Sultan

Kudarat State University(SKSU).He safe keeps the documents submitted and
turned-over by the government agency to the Commission on Audit(COA)
including reports, memoranda, notices, issuances gathered or collected and
30 TSN, 18 September 2017, p. 39.
3' Id. at 42-43.
32 Id. at 45.
33 Id. at 46-47.
3Md. at 46-47.
33 Id. at 48.
30 Id. at 49-50.
32 Id. at 51.
30 Not offered.

30 Supra note 37.
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prepared by the Audit Team relative to the audit of the accounts and
transactions ofthe government agency.

He testified that he received a subpoena from the Office ofthe Special
Prosecutor(OS?)requesting for certified copies of certain documents in his
custody. He photocopied the documents retrieved and then certified them.
Before Astillero could finish his direct testimony, the prosecution and
the defense entered into stipulations, viz:
a. That he (Astillero) is the State Auditor III and QIC-Audit
Team Leader assigned to the Sultan Kudarat State
University;
b. That he has custody of Exhibits A, B, C, E, F, H,I, J, K
and L, and that he issued certified true copies of these
exhibits and after comparing them with the original, attests
that they were faithful reproduction ofthe original;
c. That Exhs. E,F, and K are common exhibits; and

d. Partial stipulation was made on Exh.I that it was the basis
ofthe payment ofthe amount stated therein made, without

admitting that it is a faithful reproduction ofthe original.

On cross-examination, Astillero testified that the documents under his

custody were only those that were turned over to him by his predecessor who
succeeded Auditor Mercado. He also said that the documents requested in the
subpoena were already turned over to the Office of the Ombudsman, except
the documents listed in Item No.4(liquidation papers, documents relative to
travel expenses of Mr. Rex Dapitan for the Lakbay Aral on October 27 to 29,
2010 in Surigao del Sur and Tandag City) because they were not in their

possession.^®
He confirmed that the receipts pertaining to the disbursement were not
contained in the set of documents he identified, neither was there an

accomplishment report or certificate ofproject completed in his custody."^^ He
also does not have copies of the certificates of appearance, as well as any
document requiring accused to produce the supposed missing official receipts
and certificates of appearance."^^ There was also no report that would show
that there were no such receipts.

TSN, 19 September 2017, p. 25.
Id at 27.

«Id.

7
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Astillero identified the document marked as Exh
which is a COA
Exit Conference dated 3 March 2010. Astillero said that the conduct of the
exit conference should be included in the transmittal letter from their director

to the agency head. He believed that it was included in the transmittal letter."^

3. Rosalie Sarrosa Ibot

Ibot is an Administrative Officer V at the Sultan Kudarat State

University (SKSU) designated as Management Information System (MIS)
Director since December 2016.

In 2014,she was the Human Resources Management(HRM)Officer of
SKSU responsible in safekeeping the 201 files of the employees under her
custody. She also certifies leave credits and issues service records and
certificates of employment. She identified the certified true copies of the

service record of Jessie Joy Faculin Paclibar'*^ and Meilaflor Arienza

Paclibar,"^^ which she issued upon the request of the Office of the Special
Prosecutor.

4. Jessie Joy Faculin Paclibar
Paclibar is an Administrative Assistant III at the Sultan Kudarat State

University(SKSU).
On 28 October 2010, he and Meilaflor Arienza Paclibar, an Instructor I

at SKSU,got married in Mount Carmel Parish in Carrascal, Surigao del Sur.
Some officials and employees ofSKSU were invited to the wedding and were

even part of the entourage. Listed in the wedding invitation"^^ as principal
sponsors were SKSU officials/employees such as accused Rex F. Dapitan,Dr.
Rolando F. Hechanova, Germin S. Umadhay,Dr. Edwin C. Alido, Dr. Carlos
E. Lacamento, Dr. Romeo C. Narcilla, Elizabeth Barbosa, Rosalinda Alido,

Engr. Percila Panagdato, Dr. Rosita T. Rizaldo, Dr. Norma L. Fabrigar, Dr.
Jasmin C. Abing, and Orfelina Cadiang. The usherettes were Frecila Buyao
and Engr. Jade Abing.

When confronted with the travel orders,"^® Paclibar said that except for
Dr. Carlos E.Lacamento,the sponsors and usherettes mentioned therein were

present during the wedding. Also included in the travel orders who actually
attended the wedding were Lowell Espinosa, Mary Lynn Magbanua, Nora
Not offered.

TSN, 19 September 2017, p. 33.
^5Exh.U-l.
^Exh. V-1.
^'Exh. G.
48Exhs.Eand F.

W
'

/ I
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Moya, Patema Murillo, Romeo Narcilla, Cynthia Pama, Giselle Ramos,
Joselito Ramos, Diane Bastan, Jacquiline Bringuelo, Robert Facal and
Madonna Torre.

In support of his allegation, Paclibar presented some of the

photographs'^^ taken during the wedding and identified the foregoing persons
who actually attended the event.^® He said that he got the soft copy of the
pictures fi*om their wedding photographer and had them printed.

Paclibar testified that the wedding started at 3:00 p.m. Accused
Dapitan, who was one ofthe principal sponsors, was able to march during the
wedding processional. After the ceremony, they proceeded to Pacific View
Resort which is about two to three kilometers away fi*om the church. Accused
was likewise present at the wedding reception.
On cross-examination, Paclibar said that he does not know what time

accused and his group left Tacurong City but he monitored them through
cellphone by calling or texting them during their travel and when they passed

by Surigao del Sur State University Tandag Campus.^^ On the night before his
wedding, he met accused Dapitan at Pacific View Resort in Carrascal, the

hotel where accused and his group were billeted.^^ In the morning of 28
October, accused and his group went to the Cantilan Campus of Surigao del
Sur State University.
On re-direct examination,he testified that he only learned through calls
and text that accused and his group passed by Surigao del Sur State University.
The reason why he said that the group visited Ihe Cantilan Campus in the
morning of 28 October was because he did not see them at the Pacific View
Resort.^^

On questions from the Court, Paclibar said that the hotel and the
wedding reception are in the same compound. He was aware of the Lakbay
Aral because when he left SKSU,he heard that they wanted to have a Lakbay
Aral seminar.^'^

5. Dolorcita Ebona Pauya

Pauya is a former Campus Director of Sultan Kudarat State University
(SKSU).

Exhs. Y to Y-3.

Records, Vol. 1,285(Page 5 ofthe Judicial Affidavit ofJessie Joy F. Paclibar).
TSN, 17 Januaiy 2018, pp. 20-21.
"Id. at 18.
53 Id. at 24-25.
54 Id. at 26.

i
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Pauya alleged that she came across a Commission on Audit(COA)
Report revealing that accused Dapitan,in the guise ofundertaking a supposed
Lakbay Aral in Surigao del Sur and Tandag City, caused the approval and
immediate release of the sum of P70,000.00 where, in truth, there was no

Lakbay Aral conducted. It appears that accused Dapitan, in conspiracy with
the other SKSU officials, used the amount to defi*ay their expenses in
attending a wedding in Surigao del Sur on 28 October 2010.

Pauya confirmed that her name was included in the wedding invitation
but opted not to attend because she doubted the regularity ofthe Lakbay Aral
She contended that she was with Ma. Dulce P. Dela Cema when Dr. Rebecca

Loja, Ed.D., Vice President for Academic Affairs and one of the wedding
sponsors, requested Dela Cema to prepare a design for a Lakbay Aral in

Surigao del Sur.^^ Dr. Loja asked her if she will attend the wedding.^^
Thereafter, Dr. Loja said "himuon ta na lang ba la ne na Lakbay Aral"(Can

we make it as the Lakbay Aral).^^
When questioned why she filed the criminal complaint^^ against
Dapitan when it was the idea ofDr. Loja to make it appear that the attendance
to the wedding is an educational tour, Pauya reasoned that because it was
Dapitan who made the cash advance for P 70,000.00 for the Lakbay Aral; he
prepared the training design, and he was also the recommending approval of
the travel order. She found the travel order suspicious because the date is 26
October 2010 and, the place is in Carrascal, Surigao, also the venue of the
wedding.
She personally talked to the other SKSU personnel who attended the
wedding and they claimed that they were not aware that their attendance in
the wedding was facilitated through the fund for the Lakbay Aral,
On cross-examination,Pauya testified that Dela Cema told her that she
prepared the training design as per request of Dr. Loja. However, according

to Dela Cema,she only prepared the rationale and objectives.*^® While it was
Dela Cema who did the initial preparation of the training design, it was
accused Dapitan who completed the same.
She said that she was also invited to the wedding but opted not to attend
because she believed that government funds disbursed for an official activity
will be used in covering the travel expenses of the attendees to the wedding.
She also had reason to believe that the Lakbay Aral will not actually be
conducted.®^
"TSN,5 February 2018, p. 11.
Id, at 12.

^

''Id

y

Exh. P (Affidavit-Complaint).

59 TSN,5 February 2018, p. 13.

/

Id. at 18.

/

TSN,6 February 2018, p. 6.

^
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On re-direct examination,Pauya reiterated her reasons why she did not

file a complaint against the approving authority.^^
On re-cross, she said that when she had a conversation with Dr.

Hechanova, the latter said that it was their intention to attend the wedding
because her husband was one ofthe sponsors.
After the presentation ofits witnesses,the prosecution formally offered
its evidence which the Court admitted. Thereafter, the prosecution was
deemed to have rested its case.

Defense'Evidence

In support of his defense, accused presented Teresita Llorente Cambel,
Edwin Alido, Germin Umadhay, Elizabeth Dolor Barbosa, Rahmina K.
Gayao,Jacquiline B. Candido, Mohammad Abdul Bagumbayan as witnesses.
He also testified for himselfand their testimonies are summarized as follows:

a) Teresita Llorente Cambel

Cambel, through her Judicial Affidavit that was adopted as her direct
testimony, alleged that she was the President of Sultan Kudarat State
University (SKSU) from 11 November 2008 to 12 August 2014. She

identified the Training Design for the LakbayAraP scheduled for October 27
to 29,2010 that was submitted to her by accused Dapitan. She alleged that the
conduct of visits to institutions has been an established practice of their
university for the purpose of updating the school officials regarding
innovations and best practices being implemented in other state universities.

She approved and authorized the activity as President ofthe University
as she found merit in the proposal to visit Surigao del Sur State University
because it was elevated to university status at almost the same time as SKSU.
She said that it would be useful to know the new processes and mechanisms
being implemented in their school in light of their recent elevation to

university status. She also made a notation on the upper left portion of the
training design suggesting to extend the scope of the project to Surigao del
Norte College ofAgriculture and Technology-RESPC in DinagatIsland,since
it is just several kilometers away from Cantilan, one of the campuses to be
visited imder the original proposal.

On cross-examination, Cambel testified that it has been the practice in
the university to conduct Lakbay Aral one to three times a year. The budget
^2 TSN,6 February 2018, p. 29.
«Exh. 1.
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for the conduct of the educational tour is already included in the Human
Resource Development Program and the training program.
On questions from the Court, Cambel declared that what was stated in
the training design was a general objective, which includes the purpose of

observing the automated enrollment, billing and cashiering system.^ Upon
his return, accused Dapitan only verbally reported to her about the travel.^^
Cambel claimed that during that time,the verbal report was accepted because
they were still improving their administrative services.
As to compliance with the COA Regulations, Cambel said that accused
did some liquidation report submitted to the COA and verbally reported to

their Administrative Council Meeting but claimed that it was documented.^^.

b) Edwin Alido

Alido was an employee of Sultan Kudarat State University (SKSU),
Isulan Campus from 1990 until 2018.
Being the Campus Director, he participated in the Lakbay Aral in
Surigao del Sur State University(SSSU)held on October 2010 headed by Rex
Dapitan, then Vice President for Finance, Administration and Resource
Generation of SKSU. He claimed that they were also directed by Dr. Cambel
to extend their tour to Surigao del Norte College of Agriculture and
Technology-RESPC in Dinagat Island.

He identified the Joint Affidavit dated 23 February 2015^^, which he
executed together with Cynthia Pama and Mary Lynn Magbanua in relation
to the instant case. Alido claimed that they were able to visit Tandag and
Cantilan Campuses of SSSU. However, they did not proceed to Surigao del
Norte College of Agriculture and Technology-RESPC due to bad weather.
Nonetheless, the original plan was duly completed.
He denied that the Lakbay Aral was used to facilitate the attendance of
Dapitan in the wedding oftheir co-employee because such attendance did not
preclude them from successfully conducting and completing the Lakbay Aral

in Tandag and Cantilan. He presented the Certificate of Appearance^^ issued
to him as proof that he participated in the Lakbay Aral. He also presented

photographs^^ of their actual visits to SSSU Tandag and Cantilan Campuses
to prove that the program was successfully conducted.
"TSN,22 November 2018, p. 34.

<^Md.at35.

^

^ Id. at 36.

/

®'Exh.29.
®8Exh. 13.
®'Exhs. 33-42.

/
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They arrived at SSSU Tandag Campus on 27 October 2010 at 1:00 p.m.
Thereafter,they had a meeting with Dr. Remegita C. Olvida,President ofthe
SSSU, at her office. After the meeting, they toured the campus and
interviewed key personnel regarding their administrative processes with
specific emphasis on the automated enrollment, billing and cashiering systems
being implemented in their university. At around 4:00 p.m.,they left Tandag
and went straight to Pacific View Resort in Carrascal, where they were
billeted. They decided to check-in at Carrascal and not in Tandag or Cantilan
because they were supposed to visit Surigao del Norte College of Agriculture
and Technology-RESPC Campus in Dinagat Island.
In the morning of28 October 2010,they visited SSSU Cantilan Campus
and stayed there from 7:00 a.m. until 12 noon. The Cantilan Campus is about
7 kilometers away from their hotel in Carrascal.
On cross-examination, Alido testified that the educational tour is a

formal interaction with other universities. However, he identified persons
from the photographs who were simply wearing either shorts, t-shirts or

slippers/sandals.^® He also admitted that he attended the wedding but could no
longer remember those who were present and those who did not attend.
On re-direct, he explained that what he meant by "formal interaction"
was "formal visitation" but as to the attire ofthe participants, since they were

on a trip, they were not obliged to wear formal clothing.^^
On re-cross, he said that he did not participate in the preparation ofthe
travel design and he does not know what was in the mind of those who

prepared the same.^^
On questions from the Court, Alido confirmed that before they
embarked on the travel, he was aware ofPaclibar's wedding because he was

also invited and he decided to attend as well.^^ He admitted that they went on
a side trip to attend the wedding during the time when they were supposed to

be doing the Lakhay AralP^ When asked if he has proofthat they checked-in
at Pacific View Resort, he said that he has no copy ofthe receipt of payment
to the hotel. He also could not remember the typhoon but insisted that bad

weather prevented them from going to Surigao del Norte.^^
The subject Lakbay Aral was proposed by accused Rex Dapitan and it
was his first educational tour. He said that the Lakbay Aral was planned by
the administration as early as first semester of2010. He maintained that it was
TSN, 11 April 2019, pp. 24-25.
''Id. at 30.
^2 Id. at 33.
Id. at 34.

'"Id. at35.
'Md.at36.

i f

People V. Rex Fusingan Dapitan.
Crim. Case No. SB-15-CRM-0147

Page 14 of48

already included in the program of activities for the whole semester, as well
as, the dates or schedule of the activities. However, Alido admitted that he

does not have a copy ofthe schedule ofactivities for the school year 2010.^^

c. Germin S. Umadhay

Umadhay is a retired employee ofSultan Kudarat State University. The
testimony of Umadhay was subjected to stipulation that it will be the same as
that ofwitness Alido.It was also stipulated thai he will be identifying the same

set of documents identified by Alido.^^ In view of the stipulations, his
testimony was dispensed with.

d. Elizabeth Dolor Barbosa

Barbosa is an Accountant III of the Sultan Kudarat State University
(SKSU) since 9 March 1998. She identified the Joint Affidavit dated 23

February 2015^^ she executed together with Germin Umadhay and Ruby
Hechanova in connection with the Lakbay Aral in October 2010.

She testified that she was one ofthe participants ofthe Lakbay Aral and
was tasked by accused to do the liquidation for the said activity. Hie Lakbay
Aral was successfully conducted considering that they were able to visit the
Tandag and Cantilan Campuses of Surigao del Sur State University(SSSU).
However, they did not proceed to Surigao del Norte College of Agriculture
and Technology-RESPC in Dinagat Island due to bad weather. Nonetheless,
the Lakbay Aral was duly completed under the original plan.
Upon their return, she leamed that accused Dapitan caused the return of
the excess amount ofPI9,375.00. Thereafter, she prepared the documents to
liquidate accused's cash advance ofP70,000.00,to wit:
1) Post Travel Report
2) Original copies of receipts of expenditures
3) Certificate ofTravel Completed
4) Certificates ofAppearance issued by Dr. Remegita C. Olvida,
President ofthe Surigao del Sur State University, attesting to
the fact that they actually conducted the Lakbay Aral in

Tandag and Cantilan on 27 to 29 October 2010.^^
5) Pictures taken submitted as evidence oftravel®®

^«TSN, II April2019,p.40.

^ Id. at 42-43.

^

^ Exh. 25.

/

''Exhs.4to24,57.
8®Exhs. 33 to 42.
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The documents were presented to accused for review and for his
signature. Thereafter, the liquidation report and the supporting documents
were submitted to the Commission on Audit (COA). But when accused
requested to have access to the original copies ofthe liquidation report, they
could no longer be found. Barbosa said that the COA would not accept the
said liquidation report without the necessary supporting documents. In fact,
the liquidation report was mentioned in the Notice of Suspension and Notice
of Disallowance.

On the witness stand, she testified that the liquidation report also
includes liquidation voucher, receipts for the expenses incurred, travel order,
certificates ofappearance and pictures taken during the educational tour.^^ She
also confirmed that the documents submitted to the COA were original copies

because otherwise, the COA will not accept them.®^
She denied that the funds for the Lakbay Aral was used to facilitate the
attendance ofaccused in the wedding oftheir co-employee, although some of
the participants did attend the wedding in the afternoon of28 October 2010.
She also said that regardless ofthe wedding,the group was actually scheduled
to visit SSSU.

She narrated that they arrived at the SSSU-Tandag Campus on 27
October 2010 at past 1:00 p.m. They had a meeting with Dr. Olvida at her
office and afterwards, toured the campus together with their respective
counterparts and interviewed key personnel on the administrative processes.
They left at around 4:00 p.m., proceeded to Pacific View Resort in Carrascal,
Surigao del Sur where they were billeted.
The next day, 28 October 2010, the team toured SSSU-Cantilan
Campus from 7:00 a.m. until 12:00 noon. From their hotel, the Cantilan
Campus is about seven kilometers more or less or a 10-minute drive by car.
On cross-examination, Barbosa testified that on 27 October 2010, the
participants left SKSU Isulan Campus before 4:00 a.m. and traveled for about
ten hours going to SSSU.She claimed that she interviewed the accounting and
registrar personnel, but because ten years had already lapsed, she could no
longer remember the name ofthe persons she interviewed.

She identified the training design^^ which, under the Proposed Budget,
stated that food and accommodation for the travel should be shouldered by the
participants. She admitted that portion ofthe cash advanced was spent on food

«'TSN, 11 April 2019, p. 49.

82 Id. at 50.

V

/

82 Exh. H.
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and accommodation.®'^ The hotel they checked-in was also in the same resort
where the reception for the wedding was held.®^
There were 27 participants to the educational tour and most of them

attended the wedding because they were already in the venue.®^ As to the
documents submitted to the COA, she said that they did not retain a record
because they submitted everything to the COA.®^

On re-direct, Barbosa said that they were given a budget ofP70,000.00
for the original participants of 50 persons. Since only 27 people joined and
only F35,000.00 was used for the transportation, they decided to spend some
ofthe amount left for food and accommodation having in mind that once they

return to Isulan they will ask their President to consider their expenses.®® After
the tour, they were able to claim but it was later on disallowed by the COA.
On re-cross, she admitted that when they spent the ftmds for food and

accommodations, they were not authorized in accordance with the approved
training design ofthe Lakbay AralP
On questions from the Court, Barbosa said that all the copies of the
liquidation report submitted to the COA should have an acknowledging
receipt copy. But when asked for the copy of the documents showing that it
was received by the COA, Barbosa answered that she was not the one who

personally submitted the liquidating documents for the Lakbay Aral. After the
lapse of time, they realized that they were not given by the COA an

acknowledged copy of the liquidation report.^® She also added that each
participant was issued an original copy ofthe certificate ofappearance, which

were attached to the liquidation report submitted to the COA.^^
Barbosa maintained that the Lakbay Aral fi-om 27 to 29 October 2010
was calendared in the School Activities for the whole year and that the

preparation ofthe budget started a year early. However,she does not have any
written proofthat it was pre-scheduled but insisted that it was discussed in the

meetings ofthe academic council.^^ On the other hand,they learned about the
wedding one or two months prior to its intended date of celebration.^^
Barbosa further testified that they did not proceed to the other university
because ofthe typhoon and since they already visited the Cantilan Campus in
8^ TSN, 11 April 2019, pp. 62-63.
85 Id. at. 64.
8« Id. at 65.
8'Id. at 66.

88 Id. at 67.

^

89 Id. at 69.

y

90 Id. at 70-71.
9» Id. at 71.
92 Id. at 72.
93 Id. at 77.
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the morning, it would be too tiresome to travel back immediately to Sultan
Kudarat. Thus,they considered attending the wedding in the afternoon. They
brought their attires for the wedding but claimed that their priority was to go

to Surigao del Norte.^"^ Had it not for the storm, they would have gone to
Surigao del Norte.

e. Rahmina K. Gayao

Gayao is the Auditor III, Officer-in-Charge Team Leader of the
Commission on Audit Regional Office No. 12, Koronadal City.
In compliance with the subpoena she received, she presented
photocopies ofthe documents requested,to wit: Certificates of Appearance of
the Lakbay Aral dated October 27-29,2010 issued by Dr. Remegita C.Olvida,

President ofthe Surigao del Sur State University(SSSU);pictures\taken at the
SSSU Tandag and Cantilan Campuses, and approved Training Design ofthe
Lakbay Aral bearing the marginal note ofDr. Cambel.
She said that despite earnest efforts to locate the original, they only

found photocopies ofthe documents requested.^^ She also does not know the
whereabouts of the originals claiming that she assumed office only in 2017.
She admitted that the COA is supposed to have in possession ofthe originals

but she could not produce them.^^ She reasoned that her immediate
predecessor turned-over to her only photocopies ofthe requested documents.^^
Gayao likewise identified the letter of accused dated 17 August 2011^^
addressed to Auditor Jose Mercado and claimed that they have a photocopy
ofthe said document. She is not certain ifthe Notice ofSuspension and Notice
ofDisallowance were among those documents turned-over to her.
On cross-examination, Gayao said that the documents she brought are
mere photocopies which were copied from the photocopies on file. She does
not know how many originals ofthe documents were produced or how many

duplicate originals are existing. She is not even sure if the originals were
submitted to the COA.^^

f. Jacquiline B. Candido
Candido is an Administrative Aide IV of Agency Montilla, Tacurong

City. From 2005 until 2011, she served as Office Clerk/Staff at the Office of
^TSH,11 April 2019, p. 75.
'^TSN, 17 June 2019, pp. 7, 11.
Id. at 12.
Id. at 14.

^Exh.48.

^ TSN, 17 June 2019, pp. 28-29.
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the Vice President for Finance, Administration and Resource Generation

Sultan Kudarat State University (SKSU). She did clerical matters, liaised,

prepared documents for liquidation purposes and typed communications. The
Vice President for Finance, Administration and Resource Generation of

SKSU at that time was accused Rex Dapitan.

Candido corroborated the testimony ofother prosecution witnesses. She
additionally testified that she was instructed by Dapitan to join the Lakbay
AraL Upon their return, she copied in a compact disc(CD)the pictures taken
from the camera of one of the participants from the SKSU Isulan Campus.

The pictures stored in the CD indicate that they were taken during the Lakbay
Aral on 27 to 29 October 2010. Candido also prepared the liquidation report
and the necessaiy liquidation documents for the Lakbay Aral submitted to the
Accounting Office.

To prove that the Lakbay Aral was successfully conducted, Candido

presented the Certificates ofAppearance'®® issued to them. She also identified

the pictures'®' she copied from the camera ofa participant from SKSU Isulan
Campus to the CD,which she reproduced and subsequently submitted as part
ofthe Liquidation Report ofthe Lakbay Aral in October 2010.
o

On cross-examination, Candido testified that she was not the one who

took the pictures appearing in the CD. Exhs. 36, 39 and 41 were not among
the pictures in the CD as they were sent to her via e-mail by one of their
colleagues, who also brought a camera.'®^
On redirect examination, Candido said that it was not yet raining when
the pictures were taken on 28 October. The heavy rains started only in the
afternoon.'®^

g. Mohammad Abdul Bagumbayan

Bagumbayan testified that when Dapitan availed of their transport
services, he mentioned to him that they will be having an educational tour in
Tandag and Cantilan, Surigao del Sur and in Surigao del Norte College of
Agriculture and Technology in Dinagat Island from October 27 to 29, 2010.
Their contract was for four days because they agreed to return to Isulan,Sultan
Kudarat on 30 October 2010. Dapitan rented two vans for an agreed rate of
R5,000.00 per day or a total ofP40,000.00 for the entire four days.
On 27 October 2010, they left Isulan at past 4:00 a.m. and arrived at
SSSU in Tandag City at around 2:00 p.m. On 28 October 2010, they visited
Exhs. 4-24, 57.
Exhs. 33-42.

102

10 September 2019, p. 16.
Id. at 26-27.
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SSSU in Cantilan at around 7:00 a.m. until 12:00 noon. Thereafter, they went
back to the resort to rest. In the afternoon, he and Dapitan, together with his
team, attended a wedding in Carrascal. They stayed in the wedding until the
evening.
Part of their agreement was to travel to Surigao City at dawn of 29
October 2010 because Dapitan's group will have to visit Dinagat Island. He,
on the other hand, agreed to wait for their return. However, accused's team
did not push through with their trip to Surigao City in the afternoon of 28
October 2010 because of the typhoon. Thus, they decided to return to Isulan
on 29 October 2010.

Since their trip was cut short, he only charged P33,000.00 fi-om Dapitan
instead of P40,000.00. Consequently, Dapitan was issued three official
receipts. He tried to ask Venus Transport for the duplicate copies of the
receipts but they could no longer locate them since they were issued a long
time ago. According to the company,they dispose the receipts after the lapse
of five years.

Bagumbayan presented the Certificate ofRegistration,Official Receipt,
Confirmation and Confirmation Certificate for the van with plate number
MVX 515. He no longer has in his possession the documents for the other van
rented by Dapitan with plate number BDE 690 because the said vehicle had
already been sold.

On cross-examination, Bagumbayan said that after the wedding, they
went back to Pacific View Resort. Thereafter,on board the van owned by their
company, the group went to the reception venue that is near the resort.
When asked for a copy of a written contract for the rental of the two vans,

Bagumbayan answered that they have none.^®^
On redirect examination, he clarified that they do not execute a contract
for every transaction; they only issue receipts.
On questions from the Court, Bagumbayan said that Dapitan agreed to
rent the van for P5,000.00 per day on pakyawan basis. He was told that the
purpose of the trip was for a Lakbay Aral in SKSU Tandag and Cantilan in

Surigao del Sur. Dapitan also mentioned a side trip to the wedding.^®^ The
P5,000.00 rate that he agreed to per day includes the Lakbay Aral and also the
side-trip to the wedding. He did not mind the side trip because it was just
near, thus there was no need for additional charges.
'°^TSN,4 November 2019.

^

at 30-31.

Id. at 34.

\f

'®Md.at36.

/

i®8ld.at36.

1

People V. Rex Fusingan Dapitan.
Crim. Case No. SB-15-CRM-0147

Page 20 of48

h. Rex Fusingan Dapitan

Dapitan was the Vice-President for Finance, Administrative Services
and Resource Generation of the Sultan Kudarat State University(SKSU)in
2010 until the end of his term in 2015. He held such position as a designee
and retained his original position and rank ofAssistant Professor II during the

designation.^^®
He is familiar with the allegations hurled against him because they
pertain to the Lakbay Aral he spearheaded. He presented the approved travel

orders''^ for the Lakbay Aral indicating the names of the 31
officials/employees. The Lakbay Aral is an official activity approved by the

President of the University, Dr. Teresita L. Cambel. The training design^
was likewise approved by Dr. Cambel.

Dapitan admitted that he prepared the training design together with
Dolce Dela Cema and Dr. Loja. He denied that he was the proponent of the
activity because it has been a long-standing practice in their university to
conduct institution visit to other institutions of higher learning to update iheir
university with the current best practices. The idea to visit the Surigao del Sur
State University was from the personnel of the Finance, Administrative and
Resource Generation Division and the Information and Communication

Technology Office, which offices were on the process of developing an
automated enrollment, billing and cashiering system at that time.
The proposed training design was approved by Dr. Cambel. She even
directed the group to proceed to Surigao del Norte College of Agriculture and
Technology in Dinagat Island based on her marginal note attached to the
training design.
As for the dates 27 to 29 October 2010, he said that they were chosen
after a consensus between Dr. Remegita C. Olvida, President of the SSSU,
and the participants of the educational tour. They considered the availability
of the officials they were to visit and the preference of the attendees. Most
preferred October 27 to 29 because it would fall on a semestral break and
would not result in the disruption of classes.
He denied the statement in the Audit Observation Memorandum No.

10-004-2010 prepared by COA Auditor Jose T. Mercado that the Lakbay Aral
was merely used to facilitate the attendance of sponsors and guests to the
wedding of a co-employee. Even if some of the participants attended the
wedding, it does not negate the fact that the Lakbay Aral was properly
conducted in accordance with the training design. The fact that the dates for
Exhs. 61 to 66.
Exhs. 2and3.

"^Exh. 1.

* y
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the educational tour coincide with the date ofthe wedding is pure coincidental.
Regardless of the wedding, the university was really slated to visit SSSU at
one point or another.
To bolster his claim that the Lakbay Aral was properly conducted,

Dapitan presented the certificates of appearance^ of Ihe participants duly
signed by Dr. Olvida. The originals were submitted to the Commission on

Audit as attachment to the liquidation report. When he asked for copies from
the COA,he was informed that they could no longer locate the same. He also

presented print-outs ofthe photographs^'"^ taken during the Lakbay Aral.
After completion of the Lakbay Aral, he submitted to the internal
auditor ofthe University a liquidation report ofthe cash advance he received.
Attached to the liquidation report were official receipts, sales invoices and
original copy of die certificates of appearance. Accused also said that a
reading ofthe Notice of Suspension and Notice of Disallowance"^ show the
admission of COA that it actually reviewed the liquidation report and the
attachments he submitted.

Accused said that based on their schedule,they were supposed to be in
Tandag on 27 October, in Cantilan on 28 October, and in Dinagat Island on
29 October 2010. He further explained that they chose Carrascal to be the
most practical location for their group to stay in because it was midway
between Tandag and Surigao City, which is the jump-off point to Dinagat
Island, and it was just seven kilometers to Cantilan. For illustrative purposes,
accused presented print-outs ofthe maps of Surigao."^
On 28 October 2010,they toured Cantilan Campus fi*om 7:00 a.m. until
12 noon. However,they did not proceed to Dinagat Island on 29 October 2010
because they were advised by Mr. Wilfi*edo C. Tiu, Vocational School
Superintendent of Surigao del Norte College of Agriculture and Technology,
that it was not possible to travel due to the cancellation ofsea trips caused by
typhoon Katring. Thus,for the safety ofthe team,they decided to cancel their
trip to Dinagat Island. Accused presented print-outs ofthe weather bulletins'"
accessed through the National Disaster Risk Reduction and Management
Council's website to prove that there was a typhoon in the area at that time.
Accused admitted that the cash advance of P70,000.00 covered by
Disbursement Voucher No. 10-10-1861 dated 26 October 2010"^ was

released to him as the project leader. However, the whole amount was not
used up as only P33,000.00 was spent for transportation expenses;P10,125.00
"3Exhs.4-24,57.
"^Exhs.33to42.
"5Exh.74.

Exhs. 75-76.

U

f

"'Exhs.51-Bto51-F,56.
"8Exh.77.
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for food; P5,000.00 for their hotel accommodation, and P500.00 for the

cellphone load. The excess of PI9,375.00 was returned to the University as

shown by Official Receipt No. 2342963 dated 25 November 2010.^^^
Dapitan reasoned that he allowed the use ofP50,625.00 for the team's
food, accommodation and other incidental expenses because of his honest
belief that Executive Order No. 248 dated 29 May 1995, as amended by
Executive Order No. 298, s. 2004, applied to them. Under Sec.6 ofE.O. 248,
government personnel are allowed travel expenses in the amount of P800.00

per day, apportioned as follows: 50% for lodging, 30% for meals, and 20%
for incidental expenses. His interpretation was further supported by the travel
orders approved by Dr. Cambel that has notations of"Per Diem and Expense
allowed: Official Time" and the disbursement voucher approved by the
University's internal auditor showing that the cash advance covers
"accommodation of personnel."

Dapitan also stressed that it was never his intention to misappropriate
the amount disbursed to him. He contends that.he would not have submitted

detailed and complete liquidation receipts to the Commission on Audit if he
had any criminal intent to misappropriate the amounts disbursed. He
emphasized that he even retumed the amount of P50,625.00 as shown by
Official Receipt No.5033108 dated 29 December 2011.

On cross-examination, accused testified that he submitted the originals
ofthe documents to the COA.He does not have the receiving copy because it
went through the Accountant and the latter simply submitted them by bunch.
He also alleged that out of the 27 participants, only eight or nine

attended the wedding.'^' He did not confirm his attendance but he informed
Paclibar that they might attend the wedding. He also admitted that he was
one ofthose who decided to check in at the Pacific View Resort considering
that it was their next stop-over.

On the witness stand, accused read paragraph six^^"^ and seven^^^ ofthe
affidavit of Wilfiredo Tiu, Superintendent of Surigao del Norte College of
Agriculture. Based on the said document, accused admitted that Tiu was

expecting them on the 28^ of October but instead of going to the Surigao del
Norte,they attended the wedding in the afternoon ofthe said date.^^^
"'Exh.49.
'20Exh.50.

TSN,4 November 2019, p.61.
'22 Id. at 62.
'22 Id.

'2^ "Icould recall that one ofthose scheduled visits was set to October 28, 2010,per verbal communication
ofTeresita Cambel, the then President ofSultan Kudarat State University"

'22 "In connection with the said October 28, 2010 visit, our school made the necessary preparation and was
in constant coordination with Mr. Rex Dapitan, Vice Presidentfor Finance Administration and Finance and
Head ofthe Visiting Teamfrom SKSU."

'22 TSN,4 November 2019, pp.63-64.
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He insisted that Dr. Loja and Dolce Dela Cema prepared the training
design and he merely signed the same. When confronted with a copy ofthe
training design, accused confirmed that it does not include the food and

accommodation ofthe participants ofthe Lakbay Aral}^^
The NDRRMC Advisory marked as Annexes HH,II and LL appended
to his judicial affidavit, particularly on the lower portion thereof reads "No

Public Storm Warning Signals Raised."^^^ The document was obtained on
line and downloaded from the website ofNDRRMC.

On re-direct examination,Dapitan explained that their travel to Surigao

del Norte was supposed to be on the 28^ but because it was raining too hard,
and because of the advice of Dr. Tiu that it would be difficult to travel to

Dinagat by motorboat,they suspended their trip.^^^ They instead attended the
wedding oftheir co-employee.

The original plan based on the training design was only to travel up to
Surigao del Sur. Also, the training design he prepared did not include the
expenses for food and accommodation. But since they were directed by Dr.
Cambel to go to Dinagat Island, he took the initiative of deviating from the
training design and gave what was due to the participants by paying for their
food and accommodation, considering that Aey were entitled to P800.00

allowance by the COA.'^^
After completion of the travel, he prepared the liquidation report and
submitted all ofthe original documents. He also reported die expenses and the
reasons for spending the said amount and claimed that he mentioned about the
Executive Order in justifying the expenses.

On questions from the court, he said that when the Lakbay Aral was
scheduled, he already knew that one of his co-employees was getting
married. He maintained that it was Dr. Loja and Dela Cema who scheduled
the educational trip to take place on 27 to 29 October 2010. In choosing the
said schedule dates, accused said that they could have another schedule but

they took into consideration the wedding of their co-employee so that they
could attend.

He retumed the excess of PI9,375.00 upon submission of the
liquidation documents. However, he did not retum the PI0,125.00 spent for

'27 tSN,4 November 2019, p. 65.
'28 Id. at 68.
'2Md. at 69-71.
'2® Id. at 70.
'3' Id. at 71-72.
"2 Id. at 74-75.
'23 Id. at 79.
'2" Id. at 80.
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their food and the P5,000.00 for their hotel accommodation.

He admitted

that the P500.00 cellphone load was not an allowable expense.

He returned

the whole amount only after they were given the Notice of Disallowance by
the COA.^37

Before they left Tacurong,they did not have any idea which hotel they

were going to stay.^^® They just scouted the nearest place and made sure that
it is near the wedding site.^^^ Their hotel was not the nearest hotel for their
next destination but it was near Surigao City.

He confirmed the side trip mentioned in the testimony ofBagumbayan

that even with the Lakhay Aral, they would attend the wedding.^"^® Finally,
accused said that it was only he and the President who can decide if the
education tour will push through but the schedule was the consensus of the
group and it coincided with the wedding.
After the termination of the testimonies of the defense witnesses,

accused formally offered his documentary exhibits. Thereafter, accused is
deemed to have rested his case.

On 27 February 2020,the prosecution filed its Memorandum. Accused,
on the other hand, filed his Memorandum on 16 March 2020.

Issues

A. As proffered by the parties

1. Whether accused Rex Fusingan Dapitan committed the
crime of Malversation ofPublic Funds as charged?
B. As proffered by accused Rex Fusingan Dapitan
1. Whether accused may still be found guilty ofthe crime
of Malversation as charged even if he returned the
amount of Fifty Thousand Six Hundred Twenty-Five
Pesos (Php50,625.00) after the Commission on Audit
finally disapproved/disallowed the questioned
expenses?

"5 tSN,4 November 2019, p. 81.
"6 Id. at 82.

'"Id. at82-82.
'"Id. at 84.
'"Id. at83-84.
'"o Id. at 86.
Id. at 89.
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2. Whether accused may still be found guilty ofthe crime
of Malversation as charged even when the government
did not incur any damage?

Our Ruling

At the outset, the Court deems it proper to address first the issue on the
jurisdiction ofthe Sandiganbayan.

L

Procedural ASPECT

In his Memorandum dated 26 February 2020, accused alleged that he
was never appointed to the position of Vice President for Finance and
throughout his service as such, he retained his original position and rank of
Assistant Professor II
During the presentation of his evidence in chief,
accused attempted to show that the Sandiganbayan has no jurisdiction over

him through the presentation ofthe letters Designation^"^^ and claimed that he
was merely designated as Vice President without any additional
compensation. However, a reading of the Counter Affidavit dated 21

September 2011 submitted to the Ombudsman,^'^'^ accused declared that he
holds a position classified as Grade 27.

Presidential Decree No.(PD) 1606^"^^ prescribes the jurisdiction of the
Sandiganbayan, as well as its limits. This law was later modified by R.A. No.

7975,146 R A. No. 8249,'^^'and R.A. No. 10660.^4^ The pertinent portion of
Section 4 ofR.A. No. 8249, the law applicable at the time ofthe commission
ofthe offense, provides:
"Sec. 4. Jurisdiction. — The Sandiganbayan shall
exclusive original jurisdiction in all cases involving:

exercise

"A. Violations of Republic Act No. 3019,as amended,other known

as the Anti-Graft and Corrupt Practices Act, Republic Act No. 1379, and
Chapter II, Section 2,Title VII, Book II ofthe Revised Penal Code,where

one or more ofthe accused are officials occupying the following positions
Page 2 ofthe Judicial Affidavit of Rex Fusingan Dapitan.
Exhs.61 to 66.

Records, Vol. 1, p. 47.

Entitled Revising Presidential Decree No. 1486 Creating a Special Court to be Known as "Sandiganbayan"
and for Other Purposes, Effective on December 10,1978.
Entitled An Act to Strengthen the Functional and Structural Organization of the Sandiganbayan,
Amending for that Purpose Presidential Decree No. 1606, As Amended, Approved on March 30, 1995
and took effect on May 16, 1995(See Lacson v. Executive Secretary^ 361 Phil. 251,264 [1999]).
Entitled An Act Further Defining the Jurisdiction of the Sandiganbayan, Amending for the Purpose

Presidential Decree No. 1606,As Amended,Providing Funds Therefor, and for Other Purposes,Approved
on February 5,1997.

Entitled An Act Strengthening Further the Functional and Structural Organization ofthe Sandiganbayan,
Further Amending Presidential Decree No. 1606, As Amended, and Appropriating Funds Therefor,
Approved on April 16,2015.

^
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in the government, whether in a permanent, acting or interim capacity, at
the time ofthe commission ofthe offense:

"(1) Officials of the executive branch occupying the positions of
regional director and higher,otherwise classified as Grade'27'and higher,
ofthe Compensation and Position Classification Act of 1989(Republic
Act No. 6758), specifically including:
■'(a) Provincial governors, vice-governors, members of
the sangguniang panlalawigan, and provincial treasurers,
assessors, engineers, and other city department heads;

"(b) City mayor, vice-mayors, members of ihe sangguniang
panlungsod, city treasurers, assessors, engineers, and other city
department heads;

"(c) Officials of the diplomatic service occupying the position of
consul and higher;
"(d) Philippine army and air force colonels, naval captains, and
all officers of higher rank;

"(e) Officers of the Philippine National Police while occupying
the position of provincial director and those holding the rank of
senior superintendent or higher;
"(f) City and provincial prosecutors and their assistants, and
officials and prosecutors in the Office of the Ombudsman and
special prosecutor;

"(g) Presidents, directors or trustees, or managers of
government-owned or -controlled corporations,
universities or educational institutions orfoundations,

state

"(2) Members of Congress and officials thereof classified as Grade '27'
and up under the Compensation and Position Classification Act of 1989;

"(3) Members of the judiciary without prejudice to the provisions of the
Constitution;

"(4) Chairmen and members of Constitutional Commission, without
prejudice to the provisions of the Constitution; and
"(5) All other national and local officials classified as Grade '27' and
higher under the Compensation and Position Classification Act of 1989.

(Emphasis supplied.)

From the above, the following public officials are within the jurisdiction
of the Sandiganbayan: a) officials of the executive branch with Salary Grade
27 or higher, and b) officials specifically enumerated in Sec. 4(a)(1) (a) to (g)
regardless of their salary grades. In the second category, it is the position
held and not the salary grade which determines the jurisdiction of the
Sandiganbayan.

De Lima v. Guerrero, et al., 819 Phil. 616-1211 (2017).

>
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Thus,in Ampongan v. Sandiganbayan, the Supreme Court ruled that:
The specific inclusion of the foregoing officials constitutes an
exception to the general qualification relating to officials of the executive

branch as "occupying the positions of regional director and higher,
othenvise classified as grade 27 and higher, of the Compensation and
Position Classification Act of 1989." In other words, violation ofRep. Act
No. 3019 committed by officials in the executive branch with SG 27 or
higher, and the officials specifically enumerated in (a)to(g)of Section 4 a.
(1) ofP.D. No. 1606, as amended by Section 2 of Rep. Act No. 7975,
regardless of their salary grades, likewise fall within the
original jurisdiction ofthe Sandiganbayan.

It is undisputed that accused was the Vice President for Finance at the
time material to this case. Although the position of Vice President of a State
University is not specifically enumerated in R.A. No.8249,it should be noted
that the focus of the Sandiganbayan's jurisdiction is on the nature of the
position held by the public officer.
An examination of the SKSU's organizational structure shows that
under the Office ofthe President are three-line offices, namely: the Academic
Affairs; the Research, Development and Extension, and the Finance,

Administration and Resource Generation. Each line office is headed by a
Vice-President. As Vice-President for Finance, Administration and Resource

Generation, accused is considered as the head of the said department. Based
on the SKSU Manual, the function of his office is to assist the University
President in the general supervision ofthe fiscal and administrative affairs of
the university. Therefore, the position of Vice-President of the Office of
Finance, Administration and Resource Generation may be placed in the same
category or even higher as that of a "manager" mentioned under Sec. 4
(a)(1)(g).

In People v. Bella, it was held that the word "manager" may also refer
to heads ofdivisions, departments or corporate units,thus,the Supreme Court
ruled that:

Notably, in its February 2, 2005 Resolution, the Sandiganbayan
defined the word "manager" used above as one who has charge of a
corporation and control of its businesses or of its branch establishments,
and who is vested with a certain amount of discretion and independent
judgment. The Sandiganbayan cited Black's Law Dictionary, Revised 4th
Ed., 1968 to support this definition.

After a quick check of the same dictionary source but of a later
edition, however,the Court finds this additional definition of"manager:"
'5® G.R. Nos. 234670-71,14 August 2019.
'5' Id.
152

httDs://sksu.edu.Dh/images/transDarencv/VIIAgencvOperationManual/sksunicode.pdf (last visited, 01

September 2020).

'53 693 Phil. 457-464 (2012).
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A manager is one who has charge of corporation and
control of its businesses, or of its branch establishments,
divisions, or departments, and who is vested with a certain
amount of discretion and independentjudgment.
The Sandiganbayan apparently overlooked the above definition
that includes "divisions,or departments," which are corporate units headed
by managers. The United States case ofBraniff v. McPherren also referred
to "divisions" and "departments" in relation to the position of"manager."
Under this definition, respondent Bello would fit into the term "manager,"
he having charge of the AFP-RSBS Legal Department when the
questioned transactions took place.

In clarifying the meaning ofthe term "manager" as used in Section
4(a)(1)(g), the Sandiganbayan also invoked the doctrine of noscitur a
sociis. Under this doctrine, a proper construction may be had by
considering the company of words in which the term or phrase in question
is founded or with which it is associated. Given that the word "manager"
was in the company of the words "presidents, directors or trustees," the
clear intent, according to the Sandiganbayan,is to limit the meaning ofthe
term "manager" to officers who have overall control and supervision of
government-owned and controlled corporations. But as the 0MB puts it,
Ae enumeration of the officials in each of the categories in Section 4(a)
(1) should be understood to refer to a range of positions within a
government corporation. By the variety ofthe functions they perform,the
"presidents, directors or trustees, or managers" cannot be taken to refer
only to those who exercise "overall" control and supervision of such
corporations
The directors or trustees of government-owned and controlled
corporations do not,for example,exercise overall supervision and control;
when they act collectively as a board, the directors or trustees merely lay
down policies for the operating officers to implement. Since "managers"
definitely do not have the same responsibilities as directors and trustees or
as presidents, they belong to a distinct class of corporate officers that,
under the definition above, has charge of a corporation's "divisions or
departments." This brings Bello's position within the definition.

The fact that accused retained his position as Assistant Professor II is
of no moment. It should be emphasized that Sec. 4 provides that the
Sandiganbayan hasjurisdiction over officials occupying the positions whether
in an acting or interim capacity at the time ofthe commission ofthe offense.
By the word "acting" means holding a temporary rank or position or
performing services temporarily. Therefore, accused falls within the
jurisdiction ofthe Sandiganbayan.

IL

Substantive ASPECT

We now discuss the substantive issue ofthe case.
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Malversation is defined and penalized \mder Article 217 ofthe Revised
Penal Code(RFC),as amended by Republic Act(R.A.)No. 10951,as follows:
Art. 217.
Malversation of public funds or property. — Presumption
of malversation. — Any public officer who,by reason ofthe duties ofhis
office, is accountable for public funds or property, shall appropriate the
same, or shall take or misappropriate or shall consent, or through
abandonment or negligence, shall permit any other person to take such
public funds or property, wholly or partially, or shall otherwise be guilty
of the misappropriation or malversation of such funds or property shall
suffer:
XXX

XXX

XXX

4.
The penalty of reclusion temporal, in its medium and maximum
periods, ifthe amount involved is more than Two millionfour hundred
thousand pesos (P2,400,000) but does not exceed Four million four
hundred thousand pesos (P4,400,000).
XXX

XXX

XXX

In all cases, persons guilty of malversatft)n shall also suffer the
penalty of perpetual special disqualification and a fine equal to the
amount ofthe funds msdversed or equal to the total value ofthe property
embezzled. The failure of a public officer to have duly forthcoming any
public funds or property with which he is chargeable, upon demand by
any duly authorized officer, shall be prima facie evidence that he has put
such missing funds or property to personal use.
(Emphasis supplied.)

Parenthetically, the elements of malversation are: (i) that the offender
is a public officer, (ii) that he had custody or control offunds or property by
reason ofthe duties of his office,(in)that those funds or property were public
funds or property for which he was accountable, and (iv)that he appropriated,
took, misappropriated or consented or, through abandonment or negligence,
permitted another person to take them.
In the case at bar,the Court finds that all the elements ofthe crime were

sufficiently proven by the prosecution beyond reasonable doubt.

Accused is a public officer

The first element is present. As admitted during the pre-trial

conference, accused Dapitan is a public officer^ being the designated VicePresident for Finance, Administrative Services and Resource Generation of

the Sultan Kudarat State University at the time material to this case.

Records, Vol. 1, p. 252.

I
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Accused is accountablefor
publicfunds in his custody

The second and third elements are also present.
Accused argued that he was not accountable for any public funds or
property because it was never his duty to collect money or property from the
public. His contention is without merit.
It has been held that an accountable public officer under Art. 217 ofthe
RFC is a public officer who,in the discharge of his office, receives money or

property of the government which he is bound to later account for.'^^ The
nature ofthe duties of the public officer or employee, the fact that as part of
his duties he received public money for which he is bound to account and
failed to account for it, is the factor which determines whether or

not malversation is committed by the accused public officer or employee.

In the instant case, accused had custody and control offunds or property
by reason ofthe duties of his office. He admittedly received the Development

Bank of the Philippines (DBF) check amounting to F70,000.00,^^^
representing the cash advance intended for the transportation expense of
personnel who will participate in the Lakbay Aral. The said amount received
by accused by reason of his duties as then Vice President for Finance
Administration and Resource Generation are indubitably public funds and
belongs to the government for which he is bound to account.

Accused appropriated, took and
misappropriatedfor personal use the
funds intendedfor the Lakbay Aral
which were public in nature

With regard the last element, the prosecution is burdened to prove
beyond reasonable doubt, either by direct or circumstantial evidence, that the
public officer appropriated, misappropriated or consented or through
abandonment or negligence, permitted another person to take public property
or public funds under his custody.
In the Information, accused allegedly appropriate, take and
misappropriate for personal use and benefit the amount of F50,625.00
intended to defray the expenses in connection with the Lakbay Aral.
According to the prosecution, the Lakbay Aral was used to facilitate the

Memorandum for Accused dated 26 February 2020, p. 28.
Tanggote v. Sandiganbqyan, 306 Phil. 302-310 (1994).
Torres v. People. 672 Phil. 142-155(2011).
1^8 Exh. D.

y■
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attendance ofaccused, other SKSU officials and employees at the wedding of
their co-employees Jessie Joy Paclibar and Meilaflor Arienza.

To prove the allegations in the Information, the prosecution presented

the Obligation Request No. RA-10-10-3936,^^^ Disbursement Voucher No.
10-10-861^^® and the DBP Check No. TCRG 32478148^^' in the amount of

P70,000.00 payable to accused Dapitan. The check was encashed by accused
as reflected in the dorsal portion thereof. The prosecution also presented two

travel orders both dated 26 October 2010,^^^ which scheduled the Lakbay Aral
in Carrascal, Surigao from 26 to 29 October 2010. The date appearing in the
travel orders coincides with the wedding date of Paclibar and Arienza on 28
October 2010 as shown in the wedding invitation proffered as evidence.
Moreover,in the summary ofexpenses, it was shown that the Lakbay
Aral fund was used to pay for the food, accommodation and other incidental
expenses ofthe participants, contrary to the provisions ofthe training design.

Thus,in Audit Observation Memorandum(AOM)No. 10-004-2010'^^ issued
by State Auditor Mercado, he concluded that the travel expenses were
irregular and unnecessary as the Lakbay Aral funds were only used by accused
and the SKSU officials and employees to attend the wedding of their coemployee.
From the above pieces ofevidence,the Court finds that the prosecution
had sufficiently established that accused appropriated, took, misappropriated
or through negligence, permitted another to take them when the funds for the
Lakbay Aral program were applied for personal use and benefit, as hereunder
discussed.

The Lakbay Aral was deliberately
scheduled to coincide with the date of
the wedding to ensure the attendance
of accused and his group on said
occasion

The prosecution was able to establish that the Lakbay Aral was
designed to be conducted not only on the date of the wedding but also near
the venue ofaccused's co-employees to ensure the participants' attendance in
such occasion.

'5'Exh. B.
'«®Exh.C.
Exh. D.

•«Exhs.EandF.
Exh. G
Exh. I.
Exh. J.

People V. Rex Fusingan Dapitan.
Crim. Case No. SB-15-CRM-0147

Page 32 of48

Prosecution witness Dolorcita Pauya testified that the Lakbay Aral was
scheduled to coincide on the date of the wedding of Paclibar and Arienza to
facilitate the attendance thereto ofthe travelling employees ofthe SKSU. She
said that the idea to conduct Lakbay Aral came about when Dr. Loja asked
Dela Cema if she will attend the wedding and the former suggested to make

it as the Lakbay Aral}^^
Accused countered that the Lakbay Aral was an official activity
approved by University President Dr. Teresita Cambel.He claimed that it was
pure coincidence that the schedule for the educational tour coincides with the
date ofthe wedding.

However, case records show that the witnesses for the defense gave
different versions of how the Lakbay Aral was scheduled, which failed to
fortify accused's defense.
Edwin Alido testified that the Lakbay Aral was planned as early as the
first semester of 2010. He claimed that it was included in the program of
activities for the whole semester, as well as the dates of the activities.

Elizabeth Barbosa also asserted that the Lakbay Aral was calendared in the

school activities for the whole year.^^® Alido and Barbosa tried to impress
upon the court that the schedule for the Lakbay Aral was already planned or
predetermined to contradict the prosecution's claim that it was set to coincide
with the date of the wedding. It should be stressed, however that both
witnesses failed to present evidence to substantiate their allegations. Then
again, bare allegations, unsubstantiated by evidence, are not equivalent to
proof. Barbosa even asserted that the Lakbay Aral was discussed in the
meetings ofthe academic council but this also remains unsubstantiated.
On the other hand, accused claimed that the date for the institution visit

was chosen only after a consensus between Dr. Remegita C. Olvida,President
of the SSSU, and the participants of the educational tour. They allegedly
considered the availability ofthe officials they were to visit and the preference
of the attendees. He added that most preferred 27 to 29 October because it
would fall on a semestral break and would not result in the disruption of
classes.

We are not convinced with the assertions of accused Dapitan.

It should be noted that accused himself corroborated the testimony of
prosecution witness Pauya, when he admitted on the witness stand that the
wedding of his co-employees was one ofthe considerations in choosing the
dates for the Lakbay Aral The pertinent portion of his testimony reads:
TSN,2 February 2018, p. 11.
TSN, 11 April 2019, pp. 39-40.

Id. at 72-73.
Gatan, et al vs. Vinarao, et ai, G.R. No. 205912, 18 October 2017.
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JUSTICE GEORGINA D. HIDALGO

Q:

Actually, when you scheduled that October 27-29, 2010, you
took into consideration also that wedding ofyour co-employee?

A:

Yes, that's one ofthe considerations,your Honor.

Q:

But you claimed that that is not the main consideration?

A;

Yes, your Honor.

Q:

So, what you are impressing the Court is, you could have
another schedule butyou took it into consideration the wedding
so you could attend?

A:

Yes,your Honor.' (emphasis supplied)

From the foregoing, it is obvious that the schedule for the Lakhay Aral
was conveniently fixed to coincide with the wedding ofPaclibar and Arienza
so that accused and his group can actually attend it.
In an attempt to escape liability, accused invoked good faith claiming
that it was Dr. Loja and Dela Cema who scheduled the Lakbay Aral. In
pursuing this argument, accused contradicted his own testimony that the
schedule was a consensus between the SSSU President and the participants.
Moreover,the Court cannot subscribe to accused's claim ofgood faith.
Good faith is ordinarily used to describe that state of mind denoting "honesty
of intention, and freedom from knowledge of circumstances which ought to
put the holder upon inquiry; an honest intention to abstain from taking any
unconscientious advantage of another, even though technicalities of law,
together with absence of all information, notice, or benefit or belief of facts,
which render transaction unconscientious." In essence, good faith is a
question of intention. It cannot be ascertained through a person's own
protestations of good faith, which is self-serving, but on evidence of his
conduct and outward acts.^^^

Records show that when the Lakhay Aral was scheduled, accused
already knew that one of his co-employees was getting married. Also,
accused had knowledge ofthe arrangement to conduct the Lakbay Aral on the
date ofthe wedding to ensure the attendance ofthe officials and employees of
the SKSU.As such,accused was aware ofthe intention to use the Lakbay Aral
TSN,4 November 2019, p. 80.

Philippine Health Insurance Corp. Regional Ojfice-Caraga v. Commission on Audit, G.R. No. 230218,
August 14,2018 citing Philippine Economic Zone Authority(PEZA)v. Commission on Audit, et al,690 Phil.
104(2012).
Mario S. Aquino v. Civil Service Commission and its CSC Regional Office XI, Davao City, G.R. No.
230308,7 June 2017.

'^3 tSN,4 November 2019, pp. 79-80.
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funds for personal use or for a private purpose. This was revealed through his
testimony when he admitted that he proposed the side trip to Carrascal to
attend the wedding when he transacted for the rental ofthe vehicles.

Accused's admission was corroborated by the testimony of defense
witness Mohammad Bagumbayan, whose van rental services was availed of
for the activity. Bagumbayan testified that accused mentioned to him that the
van rental was for the purpose of attending a Lakbay Aral and a wedding in
Carrascal. The pertinent portion of his testimony is quoted hereunder:
Q:

What did you discuss with Mr. Dapitan about the van?

A:

We agreed to have the rental of the van as P5,000.00 per day for
pakyawan, your Honor.

Q:

Did he tellyou the purpose ofthe renting ofthe van?

A:

YeSy your Honor,

Q:

What is the reason?

A:

They would conduct a Lakbay Aral in Sultan Kudarat State

University in Tandag City and in Cantilan in Surigao delSur,
Q:

Did he mention to you a side-trip like a wedding?

A:

Yes,your Honor,

Q:

Is the P5,000,00 that you agreed to per day includes everything,
meaning the Lakbay Aral and likewise the side-trip to the
wedding?

A:

(Emphasis supplied)

Ifaccused was not aware ofthe scheme ofDr. Loja and Dela Cema,he
would not have proposed to Bagumbayan the trip to Carrascal for the
wedding. Accused's acquiescence by carrying out the plan constitutes
agreement to the idea to use public funds for personal use amounting to malice
or fraud. Thus, he cannot take refuge in the argument that it was Dr. Loja and
Dela Cema's idea to schedule the Lakbay Aral on 27 to 29 October 2010.
Evidently, accused was motivated by a wrongful intent when he
requested the cash advance and approved the disbursement voucher for the
release ofthe funds,knowing fully well that the amount will be used to defray
the travel expense in attending the wedding of his co-employee in Carrascal.

TSN,4 November 2019,p. 86.
"Md. at 35-36.
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Accused and his co-participants for
the Lakbay Aral attended the
wedding in Carrascal using public
funds and on official time

Prosecution witness Paclibar (the groom) confirmed the attendance of
accused and the other participants of the Lakbay Aral to his wedding. The
pertinent portion of his judicial affidavit reads
Q:

You said earlier that you invited some officials and/or employees
ofSKSU as principal sponsors to,and usherettes at, your wedding.
Who among them actually attended the wedding?

A:

Among the ninongs, ma'am, were Mr. Rex F. Dapitan, Dr.
Rolando F. Hechanova, Mr. Germin S. Umadhay,Dr. Edwin C.
Alido, Dr. Carlos E. Lacamento and Dr. Romeo C. Narcilla.

Among the ninangs were Elizabeth Barbosa, Rosalinda Alido,
Engr. Percila Panagdato, Dr. Rosita T. Rizaldo, Dr. Norma L.
Fabrigar, Dr. Jasmin C. Abing and Mrs. Orfelina Cadiang. As
for the usherettes, Ms. Frecila Buyao and Engr. Jade Abing.
i

Q:

I have here two (2) travel orders, previously marked as Exhibits
"E" and "F." Kindly take a look at these documents. Do you see
the names of the ninangs, ninangs and usherettes you just
mentioned in these travel orders?

A:

Yes, ma'am. The ninongs, ninangs and usherettesImentioned a
while ago are listed in these travel orders, except Dr. Carlos E.
Lacamento.

Q:

You also stated earlier that you invited other officials and/or
employees of SKSU as guests to your wedding. Please go over
Exhibits "E" and "F" again and mention the officials and/or
employees ofSKSU who actually attended your wedding as guests
and whose names appear in these travel orders, if any.

A:

In Exhibit *E", ma'am LowellEspinosa,Mary Lynn Magbanua,
Nora Moya, Paterna Murillo, Romeo Narcilla, Cynthia Pama,
Giselle Ramos and Joselito Ramos. In Exhibit "F," Diane

Bastan, Jacquiline Bringuelo, Robert Facal and Madonna
Torre.(Emphasis supplied)

The photographs^^^ taken during the wedding undeniably established
the presence ofaccused and his co-participants at the said occasion. Contrary
to the testimony ofaccused that only eight or nine participants attended, it was
proven that all of them were present at the ceremony as they were identified
by Paclibar when he was confironted with the photographs. The Court finds

Records, Vol. 1, pp. 283-284(page 3 and 4 ofthe Judicial Affidavit ofJessie Joy F. Paclibar).
''^Exhs. YtoY-3.

Records, Vol. 1, pp. 285(page 5 ofthe Judicial Affidavit of Jessie Joy F. Paclibar).
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it Strangely coincidental that the persons listed in the travel orders were either
sponsors or invited guests to the wedding.
What made it more obvious is the fact that other participants who were
also listed in the travel orders namely: Cirilo Evangelista,Elena Hallano, Ma.
Jlhodora Gallo and Adriana Obena, were not shown to have attended the

wedding of Paclibar.^^^ Oddly, the records also do not show that they joined
the Lakhay Aral.

Moreover, a reading ofthe training design provides that the conduct of
the Lakbay Aral should be on official time. The allotted travel period was one
day, commencing on 27 October 2010, considering the estimated travel time
of about 12 hours. Whereas 28 to 29 October was set for the visit to state

universities and colleges at Surigao del Sur. However,on 28 October 2010, at
around 3:00 p.m., accused and his group were in the church in Carrascal for
the wedding of Paclibar and Arienza. Paclibar testified that accused even
marched during the wedding processional.
Even defense witness Edwin Alido testified that they attended the
wedding when they should be conducting Lakbay Aral, thus:
AJ HIDALGO

Q

Yes, yes, we understand the purpose ofthe Lakbay Aral, but you
did not answer my question when you said that attending the
wedding is part of the Lakbay Aral, so, therefore, does it make
any improvement if you attend the wedding. Will it help your
school and will it serve your purpose in the Lakbay Aral?

A

So,in the Lakbay Aral, we serve the purpose and we complete (interrupted)

Q

No, no, the attendance of a wedding serves the purpose of the
Lakbay Aral?

A

No, your Honor.

Q

So,you went on a side trip, is that what you are trying to say to
this Court?

A

Yes,your Honor.

Q

And that side trip was made during the time when you were
supposed to be at the Lakbay Aral?

A

Yes,your Honor.^^'(Emphasis supplied).

Cirilo Evangelista, Elena Hallano, Ma. Rhodora Gallo and Adriana Obena were not mentioned by Paclibar
as among those who attended their wedding and were not identified in any of the photographs presented.
However,they were included in the Travel Order as authorized participants in the Lakbay Aral.

•80 Page 6 of Ae Judicial Affidavit of Jessie Joy F. Paclibar.
18' TSN, 11 April 2019, pp. 34-35.

•
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In addition, Bagumbayan testified that the vans rented for the Lakbay
Aral using public funds were used by accused and his group in going to the
church and to the wedding reception. Equally suspicious was the choice of
Pacific View Resort for the accommodation of the participants, which is
located in the same resort where the reception for the wedding was held and
which was paid using the Lakbay Aral funds.

Clearly, from the foregoing, accused and the participants used public
funds and availed ofofficial time for their personal interest.

Accusedpaidfor theparticipants'food,
accommodation and other incidental

expenses, despite the provision to the
contrary in the training design

The Proposed Budget ofthe Training Design provides that the expenses
for food, accommodation and other incidental expenses shall be borne by the
participants. However, accused confirmed that aside from the transportation
expense, he allowed the payment ofP20,625.00 from the cash advance to pay
for the participants' food, accommodation and incidental expense,contrary to
the express provision in the training design. He alleged that he did so because
the disbursement voucher indicates that the amount of P70,000.00 was

intended for payment of "transportation and accommodation of personnel."
He further alleged that his interpretation was also supported by the travel
orders approved by Dr. Cambel, which contain notations of"Per Diem and
Expense allowed."
We do not find merit in accused's argument.

It should be recalled that the training design was, on its face, prepared
by accused. Even assuming that he only affixed his signature, accused

admitted that he reviewed it before signing.^^"^ Therefore,it is safe to conclude
that accused was aware that the budget for the Lakbay Aral was limited only
to the transportation expenses of the participants. But despite knowledge
thereof,accused recommended the approval ofthe travel orders, and approved
the disbursement voucher for payment even if such do not conform with the
training design.

tSN,4 November 2019, p. 32.

'83TSN, 11 April 2019, p. 64.
TSN,4 November 2019, p. 65.
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Accused also argued that he allowed the payment for food and

accommodation consistent to E.O. No. 298^^^ amending E.O. No. 248,
which states that they are entitled to allowable travel expense ofP800.00 per
day. His contention deserves scant consideration.

It should be stressed that the proposed budget in the training design
expressly limited the funds to the participants' transportation expenses.
Hence, accused should have adhered to it. Accused also declared that he was
aware that he can actually include the food and accommodation expenses
based on the executive order. Ifthat is so, then he should have included them

in the preparation of the Proposed Budget, but he did not do so claiming that

it slipped his mind.^^^ Accused's assertion is nothing but a flimsy excuse
because upon closer scrutiny, the food and accommodation were included in
the itemized list that should be shouldered by the participants under the
Proposed Budget ofthe Training Design. Hence,it does not inspire beliefthat
accused has not thought of it or that it escaped his mind. Instead, the training
design specifically indicated therein that said expenses were to be "shouldered
by the participants." Thus, the apparent intent from the beginning that
expenses for food and accommodation were deliberately excluded from the
budget ofthe activity.
Similarly, defense witness Barbosa testified that the fund shall only
cover the transportation expense,thus:
Q

But you know already at that time, being a sponsor, that the
wedding will be during the time of your Lakbay Aral?

A

We actually scheduled the Lakbay Aral Actually, the idea, is,
it will be at the advantage ofthe government because we will
be going, the original as we have presented, the original
budget was onlyfor the transportation. So,the idea really was
for us who participated that it was at the advantage of the
government, spending less at the same time learning and
benchmarking on the newly created university.

Q

Madame Witness, it will be to the advantage ofthe government
because instead of pajdng food, you will be eating food there in
the wedding and you will be paying only your accommodation?

A

Actually, yes, your Honor. The food expenses there were, if I
could remember right, were spent during our way to Tandag,not
there in the wedding.

Amending Further EO No. 248 dated May 29, 1995 as Amended by EO 248-A dated August 14, 1995,
which Prescribes Rules and Regulations and New Rates ofAllowances for Official Local and Foreign Travels
of Government Personnel.

'86 Prescribing Rules and Regulations and New Rates of Allowances for Ofhcial Local and Foreign Travels
of Government Personnel.

•8' TSN,4 November 2019, p. 78.
'88 TSN, 11 April 2019, p. 74.
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In an attempt to justify the payment for their food and accommodation,
defense witness Barbosa asserted that the budget of P70,000.00 was for the
original participants of50 persons. However, only 27 people joined and only
P33,000.00 was used for the transportation, so they decided to spend some of
the amount left for food and accommodation. She added that when they spent
the funds for food and accommodation,they had in mind that once they return
to Isulan they will ask their University President to consider their expenses. It
appears that accused and his group spent the funds for their personal interest
in the hope that they will be allowed in audit. Unfortunately for them, it was
disallowed by the COA.In fact, Barbosa admittedly declared that when they
spent the funds for food and accommodation, they were not authorized in
accordance with the approved training design ofthe Lakbay Aral
Accused further argued that the expenses for food and accommodation
were not originally included because the original plan was only up to Surigao
del Sur State University. However,the University President directed them to
proceed to Dinagat Island, as indicated in her alleged marginal note. Hence,

he took the initiative of deviating from what was indicated in the training
design. We differ with the reasoning ofaccused because logically speaking,
there was really no change in the training design as accused and his group did
not proceed to Dinagat Island. Thus, accused's justification on the expenses
for food and accommodation that were not included in the training design
crumbles.

In Panganiban v. People,^^^ which was invoked by accused, it was held
that ownership is transferred to the person drawing the cash advanced.
However, it does not necessarily mean that he can dispose of it for whatever
purpose he may deem proper because it is still subject to liquidation. Thus, it
is apparent that accused was too cavalier in handling the funds that he was
entrusted with which is public in nature.

The defense failed to adequately
prove that the Lakbay Aral was
properly carried out based on its true
objective

Accused contended that there is nothing illegal with Dr.Loja's proposal
to schedule an activity that would coincide with a personal trip as long as the
official activity is conducted properly. But the question is, was the Lakbay
Aral actually and properly conducted?

'«'TSN, 11 April 2019, p. 69.
TSN,4 November 2019, p. 75.
G.R. No. 211543,9 December 2015.

Accused's Memorandum, p. 9.
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For his part, accused presented photographs ofparticipants taken at the
Tandag and Cantilan Campus ofSSSU.Most ofthe photos were taken in front
ofthe SSSU Tandag and Cantilan Campus; two photos ofOlvida with three
officials of SKSU allegedly discussing the operation and control mechanism
of state universities, and one photo of accused having casual discussion
with an employee from SSSU.

It should be noted, however that photographs may give different
interpretations. At most, the photos only prove the "lakbay" part. While the
photos may show that they explored the campus, they cannot be taken as
conclusive proof that accused and his group actually conducted a ''^Lakbay
Aral" based on the objectives provided in the training design.
Moreover, there are circumstances that convince the Court to believe
otherwise:

1) There was no travel report on the
Lakbay Aral

Lakbay Aral literally means travel and study. Its purpose is not only to
travel but essentially to leam new knowledge or skills and share best practices
from the educational tour. The necessity ofembarking into an educational tour
is spelled out in the objectives or purpose ofthe training design. Whether the
objectives were achieved, particularly the learnings obtained and
recommendations on how they may be applied for the benefit of the
government agency or office undertaking the activity, may be measured
through the post travel report. Verily, if there is no travel report then nothing
is gained from the Lakbay Aral. And if the Lakbay Aral is not responsive to
the needs ofthe agency or office, then the said activity would just be a waste
of precious government funds.

In this case, accused insisted that the objective ofthe Lakbay Aral was
to observe the automated enrollment, billing and cashiering systems being
implemented in the SSSU, which apparently were not reflected in the
Objective/s ofthe training design. Thus,the Court agrees with the prosecution
that the supposed objective was a mere afterthought to justify the conduct of
the Lakbay Aral and that the group did not actually conduct a Lakbay Aral
It should be stressed that what the prosecution asserted was a negative
fact. It is settled that where the negative of an issue does not permit of direct
proof, or where the facts are more immediately within the knowledge of the
accused, the onus probandi rests upon him. Stated otherwise, it is not
incumbent upon the prosecution to adduce positive evidence to support a

•'3Exhs.34,36to39.

^

»9^Exhs. 33 and 40.
•'^Exh. 35.
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negative averment the truth of which is fairly indicated by established
circumstances and which, if untrue, could readily be disproved by the
production of documents or other evidence within the defendant's knowledge

or control.^^^ Accused, however failed in this aspect.
Notably, there was no post travel report submitted by accused to prove
that the Lakbay Aral was conducted or implemented according to the training
design. The Court opined that the purpose of a post travel report is to
document the topics discussed or procedure observed, the skills and

knowledge gained,the recommendation on the good practices observed in the
area/office subject ofthe tour, and the participant's findings or conclusions. It
can be used as a reference on the subject matter in the development planning,
implementation ofa project or in the decision or policy making especially by
those who did not participate in the Lakbay Aral.
In here, the lack ofthe travel report adds doubt to the true intention of
the Lakbay Aral undertaken. There was no proofthat would show that indeed
there was an exchange ofinformation and/or technology from the universities
they visited through the Lakbay Aral, nor was there proof that such
information contributed or obtained in the implementation of the alleged
automation, improvement ofthe cashiering and enrollment system.
In his quest to justify the lack of post travel report, accused presented
Teresita Cambel, who alleged that the verbal report of accused after the trip
was sufficient, thus:
Q

A

Since it involve disbursement of public funds, at this time around,
source from the funding given to Sultan Kudarat State University,
did you not take into account rules and regulations issued by the
Commission on Audit that in every travel design, there should be a
written report to be submitted afterwards?
They are required to liquidate whatever expenses they have
incurred, Your Honors.

Q

Yes,the liquidation,the reporting,the submission ofa written report
is part of liquidation. You did not require Mr. Dapitan to do that or
did you not take into account the rules issued by COA on the matter?

A

They were making some liquidation report processed in the office
submitted to the COA and they are reporting it also to our
Administrative Council Meeting,EXECOM meeting. Your Honors.

Q

But only verbal as you said?

A

Yes,that is in the report but it is documented also. Your Honors.

People V. Lagman, 593 Phil. 617-631 (2008)citing People v. Manalo, 300 Phil. 317-330(1994).
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Q

Do you remember what was the report of Mr. Dapitan about the
automated enrollment billing and cashiering system of Surigao del
Sur State University?

A

They reported that the Surigao del Sur State University has a good
automation system and they even observed how it was operated.
Your Honors.

Q

How would you be able to implement that in your school ifthe report
was merely a verbal one? How would you share that with your
colleagues?
'

A

They presented it in a meeting and in fact, we have committee also,
some faculty would join with them who made proposal on the
automation, the improvement of the cashiering and enrollment
system especially the making of the program for us to enhance our
administrative services. So,they had actually made the automation
and then the improvement of the cashiering, enrollment including
the billing system and we have adopted it already.

However, while the internal administration ofSKSU does not require a

written travel report, E.O. No. 248^^^ as amended by E.O No. 298 requires
otherwise:

SEC. 16. The first(1st) paragraph of Section 18 ofEO is amended to read
as follows:

**Every official or employee assigned or authorized to travel under this
Order shall, within thirty (30) days after his return to his permanent
officialstation,submit a report with his recommendations,ifanv. on the
conference orseminar attended,examination or investigation conducted,
or mission undertaken, to the head ofhis office. In case of participation
in an international conference or convention abroad in which the

Philippines is represented by a delegation, a report of the delegation shall
be submitted to the President ofthe Philippine through the department head
concerned copy furnished the DFA not later than thirty(30) days after the
closing of the conference or convention. Any member of the delegation
may also submit a supplementary report."(Emphasis suppled)

It is clear from the foregoing that a post travel report is an essential part
ofthe liquidation documents ofthe expenses incurred.

2) There was no liquidation report
submitted by accused

In addition to the lack ofa post travel report,records show that accused
failed to submit certificates of appearance for the said activity. Prosecution
TSN,22 November 2018, pp. 36-37.
Prescribing Rules and Regulations and New Rates of Allowances for Official Local and Foreign Travels
of Government Personnel.
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witness Arjay Astillero, COA Audit Team Leader assigned to the SKSU,
testified that the liquidation documents relative to the travel expenses for the
Lakbay Aral were not in their possession.
Defense witness Teresita Cambel categorically stated that accused

Dapitan only verbally reported to her about the travel.^®® This clearly indicate
that there was no post travel report submitted by said accused. Further,
accused failed to produce the copy of the certificate of travel completed, as
well as the original copy or even certified copy ofthe receipts for the expenses
enumerated in Exk I for the prosecution. The original documents presented
were receipts that pertain to the payment for food, hotel accommodation,
gasoline and cellphone load; expenses which were not even authorized under
the training design.

As to the certificates of appearance, it is doubtful whether they were
submitted during liquidation because according to Mercado, only the
disbursement voucher, obligation request, travel orders and training design
were audited. Astillero testified that the COA does not have copies of the
certificates of appearance in its custody, while the certificates of appearance
produced by defense witness Gayao were mere photocopies copied from the
photocopies on file. On cross-examination,she even testified that she does not
know how many originals were produced or existing and ifthe originals were

actually submitted to the COA.^®^
The defense presented Barbosa who alleged in herjudicial affidavit that
she prepared the documents to liquidate accused's cash advance such as the
post travel report, original copies ofthe receipts ofexpenditures, certificate of
travel completed,certificates ofappearance,and photographs taken during the
educational tour. The said documents were allegedly submitted to the COA.
But it should be noted that there was no acknowledging copy of the alleged
liquidation documents. Therefore, other than Barbosa's bare allegation,
accused failed to provide clear and convincing evidence to back his claim. In
fact,Barbosa declared that all the copies ofthe liquidation report submitted to
the COA should have acknowledgment receipt copy but in this case,they did

not retain a receiving copy.^®^
Thus, the Court is inclined to believe that no such documents were

submitted. While it was mentioned in the notice of suspension and notice of
disallowance that liquidation report was submitted,the defense failed to show
or identify what were those documents.

TSN, 19 September 2017, p. 25.

2®® TSN,22 November 2018, p. 35.
2®' TSN, 17 June 2019, pp. 28-29.
2®2 TSN, 11 April 2019, pp. 70-71.
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Payment of the amount malversed
does not exonerate accusedfrom the
charge because damage is not an
element ofthe crime ofmalversation
Accused seeks to be exonerated from the crime charged claiming that
he had returned the full amount to the University. However, this contention
does not hold water.

It bears stressing that in a case for malversation of public funds,
payment or reimbursement is not a defense. The payment,indemnification, or
reimbursement of, or compromise on the amounts or funds malversed or
misappropriated, after the commission of the crime, does not extinguish the
accused's criminal liability or relieve the accused from the penalty prescribed
by the law. At best, such acts ofreimbursement may only affect the offender's
civil liability, and may be credited in his favor as a mitigating circumstance

analogous to voluntary surrender.^®^
In Perez v. People^^^ the Supreme Court explained why restitution of
the amount malversed will not exonerate accused from the crime charged,
thus:

What is punished by the crime of malversation is the act of a
public officer who, by reason ofthe duties of his office, is accountable
for public funds or property, shall appropriate the same, or shall take
and misappropriate or shall consent, or through abandonment or
negligence shall permit any other person to take such public funds or
property, wholly or partially, or shall otherwise be guilty of the
misappropriation or malversation ofsuch funds or property.
Payment or reimbursement is not a defensefor exoneration in
malversation;it may only be considered as a mitigating circumstance.
This is because damaee is not an element ofmalversation,(Emphasis
supplied)

Accused argued that what he received was a cash advance, which was
not shown to have been fraudulently taken. But as discussed earlier, accused
was aware ofthe wedding in Carrascal, where he was a principal sponsor. By
arranging the schedule ofthe Lakbay Aral to coincide with the said wedding,
where all participants were also the invited guests, clearly indicates that the
educational tour was conducted to ensure that they could attend said private
occasion using public funds. This is the fraudulent intent that motivated
accused when he requested the cash advance. Malversation was already
committed at this point.

203 Venezuela v. People, G.R. No. 205693,14 February 2018.
2®^ 568 Phil. 491-526(2008).
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The prosecution clearly established that the Lakbay Aral fund was
actually used by accused and his group to ensure their attendance to the
wedding ofPaclibar and Arienza in Carrascal. Further, accused admitted that
he spent the amount for food and hotel accommodation of the participants

contrary to the provision ofthe training design.^®^ An amount ofP500.00 was
also spent for a cellphone load, which was admittedly not an allowable

expense.^®^ It is basic that public funds may be used only for a public purpose.
In here,the funds allotted for the transportation expense were used by accused
and allowed by him to be spent for a personal or private use. Hence,accused's
full restitution ofthe amount malversed will not exonerate him from the crime

charged.
%

In view ofthe foregoing discussion,the Court finds that the prosecution
has sufficiently established the existence of the elements of malversation, as
charged in the Information, and thereby successfully discharged the burden in
proving the guilt ofaccused beyond reasonable doubt.
PENALTY

Violation of Art. 217 ofthe Revised Penal Code(RPC),as amended by
R.A. No. 10951, particularly Sec. 40 thereof provides for the following
penalties:
Section 40. Article 217 ofthe same Act,as amended by Republic
Act No. 1060, is hereby further amended to read as follows:
Art. 2\1. Malversation of public funds or property. —
Presumption ofmalversation. — x x x
1.The penalty of prision correctional in its medium and
maximum periods, if the amount involved in the misappropriation or
malversation does not exceed Forty thousand pesos(P40,000).
2. The penalty ofprision mayor in its minimum and medium
periods, if the amount involved is more than Forty thousand pesos
(P40,000)but does notexceed One miliion two hundred thousandpesos
(PI,200,000),

3. The penalty of prision mayor in its maximum period to
reclusion temporal in its minimum period,ifthe amount involved is more
than One million two hundred thousand pesos(PI,200,000) but does not
exceed Two million four hundred thousand pesos(P2,400,000).
4. The penalty of reclusion temporal, in its medium and
maximum periods, ifthe amount involved is more than Two million four
hundred thousand pesos (P2,400,000) but does not exceed Four million
four hundred thousand pesos(P4,400,000).

205 tSN,4 November 2019, p. 81.

200 Id. at 82.
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5. The penalty of reclusion temporal in its maximum period, if
the amount involved is more than Four million four hundred thousand

pesos (P4,400,000) but does not exceed Eight million eight hundred
thousand pesos(P8,800,000).Ifthe amount exceeds the latter,the penalty
shall be reclusion perpetua.
In all cases,persons guilty ofmalversation shall also suffer the
penalty ofperpetual special disqualification and a fine equal to the
amountofthefunds malversed or equal to the total value ofthe property
embezzled.(Emphasis supplied)

From the above-quoted provision, the proper imposable penalty
corresponding to the amount malversed by accused, is prision mayor in its
minimum and medium periods, which ranges from six (6) years and one (1)
day to ten(10) years.
As stipulated by the parties during the pre-trial conference, the subject
amount ofP50,625.00 was returned by accused after the COA has disallowed
the expenses. It bears stressing that restitution or payment of the amount
malversed is considered as a mitigating circumstance akin to voluntary
surrender, as provided for in paragraph 7 ofArticle 13 in relation to paragraph

10 of the same Article of the RPC.^®^ Following the rule in Article 64 ofthe
RFC,if a mitigating circumstance is present in the commission ofthe act, the
Court shall impose the penalty in its minimum period.

Applying the Indeterminate Sentence Law, the minimum penalty,
which is one degree lower from the maximum penalty imposable, shall be
within the range ofprision correccional in its medium and maximum period,

or two(2)years,four(4)months,and one(1)day to she(6)years.^®®
Accordingly,the indeterminate sentence for accused is modified to two
(2)years,four(4)months,and one(1)day ofprision correccional in its minimum

period as minimum, to six(6) years, and one day (1) ofprision mayor in its
minimum period, as maximum.

As to the imposition of fine, it bears to reiterate that payment or
reimbursement is not a defense in malversation. The payment,
indemnification,or reimbursement of,or compromise on the amounts or funds
malversed or misappropriated, after the commission of the crime, does not
relieve the accusedfrom the penalty prescribed by the law209

In malversation, aside from the penalty of imprisonment. Art. 217 of
the RFC provides that"(i)n all cases, persons guilty of malversation shall also

suffer the penalty of perpetual special disqualification and afine equal to the
amount of the funds malversed or equal to the total value of the property
207 Venezuela v. People^ supra note 203.

Luis B. Reyes, The Revised Penal Code, Criminal Law,Book 2,2001 (Fifth Edition), p. 1022.
Venezuela v. People, supra note 203.
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embezzled.^'' Hence, the penalty of fine equal to the amount of the funds
malversed is maintained despite full restitution thereof by accused.

WHEREFORE,premises considered, the Court hereby finds accused
Rex Fusingan Dapitan GUILTY beyond reasonable doubt of violation of
Article 217 of the Revised Penal Code, as amended, and sentences him to

suffer the indeterminate penalty oftwo(2)yearsfour(4)months and one(1)
day ofprision correccional, as minimum to six(6)years, and one day(1)of

prision mayor, as maximum, and to PAY afine ofP50,625.00 equal to the
total value ofthe amount malversed, although restituted, plus interest thereon

at the rate of6% per annum, reckoned from the finality ofthis decision until
the amount is fully paid.

Accused Dapitan shall also suffer the penalty of perpetual special
disqualificationfrom holding any public office and to pay the costs.

SO ORDERED.

:dyv^^prespeses
Associate Justice

WE CONCUR:

MA.THERESA DOLC^S C. GOMEZ-ESTOESTA
Associate Justice
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