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SECOND DIVISION
[G.R. No. 123164. February 18, 2000]

NICANOR DULLA, petitioner, vs. COURT OF APPEALS and ANDREA ORTEGA,
represented by ILUMINADA BELTRAN, respondents.
DECISION
MENDOZA, J.:
This is a petition for review on certiorari of the decision[1] of the Sixth Division of the Court of
Appeals, affirming the conviction of herein petitioner by the Regional Trial Court, Branch 5, Manila,
for acts of lasciviousness.
The information against petitioner Nicanor Dulla charged him with rape. It was alleged That on or about February 2, 1993, in the city of Manila, Philippines, the said
accused, did then and there wilfully, unlawfully and feloniously with lewd designs
have carnal knowledge with ANDREA ORTEGA, three years old, by then and there
inserting his penis to her vagina, then succeeded in having carnal knowledge of the
said ANDREA ORTEGA against her will and consent.
CONTRARY TO LAW.
The facts are as follows:
Andrea Ortega was at birth entrusted to the care of her grandaunt, Iluminada Beltran, by her
mother, Leslie Dulla Ortega.
On February 2, 1993, Andrea, who was then three years old, came home crying, with bruises on
her right thigh. She told her guardian, Iluminada Beltran, that her uncle, herein petitioner, touched
her private part. In her own words, she said, "Inaano ako ng uncle ko," while doing a pumping
motion with the lower part of her body to demonstrate what had been done to her. She also said
that petitioner showed his penis to her.[2]
The matter was reported to Barangay Councilor Carlos Lumaban who, with the child, the latter’s
guardian, and three barangay tanods, went to the house of petitioner to confront him. As
petitioner’s father refused to surrender his son to Lumaban and his party, Lumaban sought
assistance from the nearby Western Police District (WPD) Station No. 7. It appears, however, that
petitioner took advantage of the situation and ran away.[3]
On February 8, 1993, Lumaban was informed that petitioner was in the nearby barangay. Together
with some barangay tanods, Lumaban went to the place where petitioner was reported to be, but
petitioner’s employer refused to surrender the latter to the authorities. Later, however, with the aid
of two policemen from the WPD Police Station No. 1, Lumaban and his party were able to take
petitioner to Precinct 1 and later to Precinct 7.[4]
Upon arraignment, petitioner pleaded not guilty to the charge of rape, whereupon trial ensued.
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In her testimony in court, Andrea said that petitioner fondled her organ and showed her his penis.
She said that when petitioner did a pumping motion, she had no panties on and that she was lying
down. Petitioner was also lying down, according to her.[5]
The medical report[6] on Andrea prepared by Dr. Maximo Reyes, who examined the child on
February 3, 1993, showed:
PHYSICAL INJURIES:
Abrasion, brownish, 0.1 x 1.0 cm. bridge of nose, linear, 0.1 x 3.0 cm,
antero-medial aspect, middle third, left leg.
Contusion, reddish, blue, 3.0 x 8.0 cm. postero-lateral aspect, lower
third, right thigh.
GENITAL EXAMINATION:
Conclusions:
Pubic hair, no growth. Labia majora and labia minora, coaptated.
Fourchette, tense. Vestibule, pinkish. Hymen, annular, thin, narrow, and
intact. Hymenal orifice, admits a tube 0.5 cm. in diameter. Vaginal walls
and rugosities, cannot be reached by the examining finger.
CONCLUSIONS:
1.
The above physical injuries were noted on the body of the
subject at that time of examination.
2.

Hymen, intact.

Petitioner, on the other hand, denied the accusation against him. He said that Andrea was coached
by her guardian. He likewise denied that he escaped from Lumaban and his men on February 2,
1993, and said that he only went away to avoid any trouble that time.[7]
Based on the foregoing evidence, the trial court found petitioner guilty of acts of lasciviousness. It
held:
Viewed from the foregoing, the court is convinced that although the accused had a
lewd design on the child, and that he had removed his pants, and apparently lain on
top of her swaying his hips to and fro, he never intended to enter her, as clearly
shown by the fact that he did not remove her panty. In other words, even if the "big
penis" of the accused was erect and he was thrusting it into the private parts of the
child, he could not have plunged it inside because of the panty protectively shielding
it from such an illegal entry. Because of the panty worn by the child it cannot even be
said that the sexual organ of the accused and that of his victim were in close contact,
so that rape in its legal conception, would have been committed.
That no crime of rape took place, is further shown by the medical certificate of Dr.
Maximo Reyes stating that the victim’s hymen (sic) is annular, thin, narrow and intact.
While rape was not committed, this court is nonetheless convinced that the accused
had committed an act of lasciviousness on the child. Said act is penalized under
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Article 336 of the Revised Penal Code. Rape and acts of lasciviousness have the
same nature. The difference is that in rape there is an intent to lie with a woman. This
element is absent in acts of lasciviousness. Hence, even though the charge is
consummated, frustrated or attempted rape, the defendant may still be convicted of
acts of lasciviousness (People vs. Mariano, 50 Phil. 587, cit. by Aquino, The Revised
Penal Code, 1968 Ed., Vol III, p. 412.)
...
WHEREFORE, premises considered, judgment is rendered finding the accused
Nicanor Dulla y Cunanan GUILTY beyond reasonable doubt of the crime of acts of
lasciviousness and hereby sentences him to serve the indeterminate penalty of not
less than SIX (6) YEARS of Prison Correctional as minimum and not more than
TWELVE (12) YEARS of Prision Mayor as maximum and all the accessory penalties
provided by law and to pay the costs.[8]
SO ORDERED.
On appeal, the Court of Appeals affirmed the findings of the trial court but modified the decision, to
wit:
THE FOREGOING CONSIDERED, the appealed decision is hereby AFFIRMED, but
the penalty is modified to twelve (12) years and one (1) day of reclusion temporal, as
the minimum, to not more than fourteen (14) years, eight (8) months and one (1) day
also of reclusion temporal, as the maximum, with costs, together with all the
accessory penalties.
SO ORDERED.
Petitioner now makes the following assignment of errors:
I. The court a quo erred in affirming the decision of the RTC finding the petitioner
guilty of the crime of Acts of Lasciviousness.
II. The court a quo erred in considering and giving credence to the testimony of
Andrea Ortega.
III. The court a quo erred in not ruling that the guilt of the accused-petitioner was not
proven beyond reasonable doubt of any offense.
IV. The court a quo erred in not ruling that the case for rape should be dismissed by
the Regional Trial Court.
First. Petitioner questions the competence of Andrea as a witness. He argues that Andrea is not
capable of understanding the questions propounded to her. Moreover, she did not take an oath
and the fact that she was asked purely leading questions shows that she was only coached by her
guardian.[9]
The contention has no merit. As a general rule, all persons who can perceive, and perceiving, can
make known their perception to others, may be witnesses.[10] Under Rule 130, §21 of the Rules of
Court, only children who, on account of immaturity, are incapable of perceiving the facts respecting
which they are examined and of relating them truthfully are disqualified from being witnesses. In
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People v. Mendoza,[11] the Court held:
It is thus clear that any child, regardless of age, can be a competent witness if he can
perceive, and perceiving, can make known his perception to others and of relating
truthfully facts respecting which he is examined. In the 1913 decision in United States
vs. Buncad, this Court stated:
Professor Wigmore, after referring to the common-law precedents upon this point,
says: "But this much may be taken as settled, that no rule defines any particular age
as conclusive of incapacity; in each instance the capacity of the particular child is to
be investigated." (Wigmore on Evidence, vol. I, p. 638)
...
The requirements then of a child’s competency as a witness are the: (a) capacity of
observation, (b) capacity of recollection, and (c) capacity of communication. And in
ascertaining whether a child is of sufficient intelligence according to the foregoing, it
is settled that the trial court is called upon to make such determination.
In the case at bar, Andrea was three years and 10 months old at the time she testified. Despite her
young age, however, she was able to respond to the questions put to her. She answered "yes" and
"no" to questions and, when unable to articulate what was done to her by petitioner, Andrea
demonstrated what she meant. During her interrogation, she showed an understanding of what
was being asked. She was consistent in her answers to the questions asked by the prosecutor, the
defense counsel, and even by the judge. Thus:
FISCAL:
Q

Do you know Nic?

A

Yes, sir.

Q

Do you see him around?

A

Yes, sir. (Witness pointed to a person who identified himself as Nicanor Dulla).
Nic is of unsound mind.
....

Q

Did you see his penis?

A

Yes, sir. (She is nodding).

Q

Is it big?

A

Yes, sir.

Q

What did Nicanor Dulla do?

A

The child is making a pumping motion to and fro.

Q

What was he doing?
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A

A big penis, sir.

Q

You saw it?

A

Yes, sir.

Q

What did Nicanor Dulla do with his penis with you?

A

The child answered by showing a pumping motion to and fro.

COURT:
Q
What was your position when Nicanor Dulla was making a push and pull
motion?
A

He was lying down, sir.

Q

He was touching your vagina?

A

Yes, sir.

Q

What did you feel with your vagina?

A

Nothing, sir.

....
Q

When you were lying down, what was Nicanor Dulla doing?

A

Witness answered by pumping motion.

Q

Were you wearing your panty at that time?

A

None, sir.

....
CROSS-EXAMINATION BY ATTY. ORTICIO:
Q

You said Nicanor Dulla has a big penis, how big was it?

A

Witness extended her two arms showing a big size.

....
Q

Did he touch it to yourself?

A

No, sir.

....
COURT:
Q
When you said [you saw] the big penis of accused Nicanor Dulla, was he
wearing his pants?
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A

None, sir.

Q

You mean that he was not wearing any pants nor brief?

A

Yes, sir.

ATTY. ORTICIO:
Q
When you said that Nicanor Dulla has a large penis did he touch [it to] your
vagina?
A

No, sir.

Court:
Q
Did the penis of the accused touch your vagina while the accused was doing
the pumping motion?
A

No, sir.

ATTY. ORTICIO:
No further question, Your Honor.
COURT:
Any redirect?
FISCAL:
Q

Did your vagina ache?

A

No, sir.

Q

Did he enter his penis into your vagina?

A

No, sir.[12]

The determination of the competence and credibility of a child as a witness rests primarily with the
trial judge who has the opportunity to see the witness and observe his manner, his apparent
intelligence or lack of it, and his understanding of the nature of the oath. As many of these
qualities cannot be conveyed by the record of the case, the trial judge’s evaluation will not be
disturbed on review, unless it is clear from the record that his judgment is erroneous.[13]
In this case, the defense did not even object to the presentation of Andrea as a witness, nor
questioned her competence to testify. On the contrary, the defense cross examined her, and the
result of her examination showed that she was intelligent and could make her answers known to
others.
Petitioner makes much of the fact that Andrea did not take an oath and that the questions
propounded to her during direct examination were purely leading.
It should be noted, however, that in the beginning of her testimony, Andrea was asked the
following questions:
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Q

I will ask you questions, will you tell the truth?

A

Yes, sir.

Q

Do you know Jesus?

A

Yes, sir.

Q

He is the God?

A

Yes, sir.

Q

God will get mad if you will tell a lie?

A

Yes, sir.

Q

So, you will not tell a lie?

A

Yes, sir.

Q

What will Jesus do with you if you will tell a lie?

A

God will punish me "papaluin."[14]

The trial court considered this line of questioning sufficient to show that Andrea understood her
obligation to tell the truth. Thus, the trial court said:
In this case, the traditional oath was not administered to the child witness.
Immediately upon her presentation in court, the public prosecutor began asking her if
she would tell the truth; if she knew Jesus; and what God would do to her if she
would tell a lie. To these questions, she evinced her desire to tell the truth because if
she told a lie, God would get mad, and He would whip her (papaluin).
What followed after these series of questions was an intelligent account of what
happened which she narrated in monosyllables and a unique body language.
Viewing the child while she was on the stand answering the preliminary questions of
the public prosecution, it is apparent that the child had sufficient capacity to know the
obligation of an oath, eventhough the ritual attending the same had not been
administered. Her answers indicated an intelligence sufficient to satisfy this court that
she was supposed to tell the truth once she took the witness stand. She was, in
other words, aware of the wrongfulness of telling a lie, because in her own words,
God would punish her (papaluin). Because of this, she was qualified to testify (See
State vs. Mayer, 135 Iowa 507, N.W. 322 cit. by Francisco, Basic Evidence, p.340).[15]
With respect to the fact that leading questions were propounded to Andrea during her direct
examination, suffice it to say that under the Rules of Court, such questions are allowed considering
the age (three years and 10 months) of the witness at the time she testified in court. Rule 132, §10
provides:
Leading and misleading questions.¾ A question which suggests to the witness the
answer which the examining party desires is a leading question. It is not allowed,
except:
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....
(c)
When there is difficulty in getting direct and intelligible answers from a witness who is
ignorant, or a child of tender years, or is of feeble mind, or a deaf-mute; . . . .
Petitioner’s contention, therefore, that Andrea was incompetent to testify must be rejected.
Second. Petitioner claims that the prosecution failed to prove that he touched any part of Andrea’s
body. This is not so. Andrea testified that petitioner fondled her private part.[16] Likewise, in her
sworn statement given to PO3 Wilfredo Ursua at the WPD Station No. 7, she said:
08.

Tanong

Sagot
09.

Sino itong mamang ito (ref. to suspect Nicanor Dulla)?

Nick sira ulo.
Tanong

Sagot

Ano ang gawa sa iyo ni Nick sira ulo?

Hawak pepe, malaki titi.[17]

Thus, petitioner’s contention that he can only be convicted of unjust vexation if it were true that he
showed his private organ to Andrea must fail. By fondling Andrea’s vagina, exhibiting his penis,
and doing the pumping motion, there is no doubt that petitioner had lewd designs on the child.
Third. Petitioner also contends that:
Another error committed by the trial court, is that it did not dismiss the case outright
from the very beginning, since in the information filed in the rape case, it appears that
the complainant is the alleged caretaker of the alleged 3-year old girl offended party,
not her parents, grandparents, in that order exclusively, as required by the Rules on
Criminal Procedure. The alleged offended minor’s mother is still alive and even
objected to the filing of this case, and testified in favor of the accused-appellant.[18]
Rule 110, §5(4) provides:
The offended party, even if she were a minor, has the right to initiate the prosecution
for the above offenses, independently of her parents, grandparents or guardian,
unless she is incompetent or incapable of doing so upon grounds other than her
minority. Where the offended party who is a minor fails to file the complaint, her
parents, grandparents, or guardian may file the same. The right to file the action
granted to the parents, grandparents or guardian shall be exclusive of all other
persons and shall be exercised successively in the order herein provided, except as
stated in the immediately preceding paragraph.
The contention is thus wrong. In this case, the complaint[19] was filed by Andrea herself, assisted
by her guardian. The provision that the guardian can file a complaint only in default of the parents
and grandparents of the minor applies only if the minor, who is the offended party, fails to file the
complaint herself.
Petitioner further claims that Iluminada Beltran had an ill motive for accusing him of rape, i.e., to
keep custody of Andrea. However, there is no basis for this allegation. Andrea’s mother, Leslie
Dulla Ortega, testified that she entrusted Andrea to the care of her aunt, Iluminada Beltran, and
there is nothing in her testimony to indicate that she was trying to get custody of her child from
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Beltran. As Leslie Dulla Ortega told the court:
Q
You will admit that you turned over the custody of the child to Miss Iluminada
Beltran when she was a month old?
A

Yes, sir.

Q
And that I see the child still in the physical custody of Iluminada Beltran, you
will admit that up to now, up to today she is still with the custody of Beltran?
A

Yes, sir.

....
Q
If you live with the father of this Andrea Ortega, why is it that you decided to
entrust Andrea Ortega to Iluminada Beltran?
A
Because even when Andrea was small, I used to pay Mrs. Iluminada Beltran to
take care of the child.
Q

You don’t like Andrea Ortega very much?

A

No, sir I am working and there is no one to take care of the child.[20]

Indeed, even if there was a fight for the custody of the child, we do not see how it had anything to
do with the filing of this case against petitioner.
Fourth. Petitioner also contends that the prosecution witnesses Beltran and Lumaban gave
inconsistent statements. The alleged inconsistencies, however, do not exist, and the contention
itself appears to have been made perfunctorily as petitioner merely quoted in his petition the
transcript of the witnesses’ testimonies without pointing out any contradiction therein.[21]
On the other hand, the trial court found inconsistencies in the testimony of Andrea on whether or
not petitioner took off her underwear, and, on that ground, found petitioner guilty of acts of
lasciviousness only, not rape. According to the trial court:
Turning to her account of what happened on February 2, 1993, the child narrated on
direct examination that her uncle showed her his "big penis"; that at the time, her
uncle had no pants nor brief; that apparently she was made to lie down; that she was
not wearing her panty; that her uncle also laid down; that very soon her uncle was
making a pumping motion which she demonstrated by swaying the lower part of her
body to and fro.
Asked whether she felt anything in her vagina, she said "nothing sir". She then
corrected herself by saying that she was wearing her panty when she was lying
down. On cross-examination, she reiterated that the accused was not wearing his
pants; that she saw his "big penis"; that he did the pumping motion when he was on
top of her; and that his "big penis" did not enter her vagina.
In her sworn statement, the child also stated that she saw the penis of her uncle; that
when she was asked "ano pa gawa sa iyo", she did not answer but "motioned to this
prober a pumping motion" (see Exh. "A"). Consistent with her testimony in court, she
also stated that she was wearing her panty, and the accused did not remove it. Thus:
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Tanong: Alis ba niya panty mo?
Sagot: Hindi po.
Viewed from the foregoing, the court is convinced that although the accused had a
lewd design on the child, and that he had removed his pants, and apparently lain on
top of her swaying his hips to and fro, he never intended to enter her, as clearly
shown by the fact that he did not remove her panty.[22]
The records, however, belie the trial court’s findings on this issue. The following is Andrea’s
testimony:
Q

When you were lying down, what was Nicanor Dulla doing?

A

Witness answered by pumping motion.

Q

Was Nicanor Dulla lying down when he was doing that thing to you?

A

Yes, sir.

Q

Were you wearing your pant[y] at that time?

A

None, sir.[23]

To be sure, in her cross-examination, Andrea was never asked if she was wearing her underwear
when petitioner touched her private part.[24]
Nonetheless, we think the trial court correctly convicted petitioner of acts of lasciviousness. Andrea
told the court that petitioner’s penis was never inserted in her vagina, nor was there even a
touching of her external organ by petitioner’s penis. There could, therefore, be no rape.
Moreover, although petitioner and Andrea were both lying down, it was not shown how they were
positioned in relation to each other. The trial court’s statement that petitioner was on top of Andrea
is not based on the testimony of Andrea or of any of the other witnesses. The medical findings of
Dr. Maximo Reyes bolster the conclusion that no intercourse or attempt to commit sexual
intercourse occurred. Iluminada Beltran also testified that the injuries suffered by the child on her
right thigh as well as on the bridge of her nose were due to the physical chastisement inflicted on
her by petitioner and his father on certain occasions.[25]
Thus, what was actually established by the prosecution are the following:
1.

That petitioner fondled Andrea’s vagina.

2.

That he removed Andrea’s underwear.

3.

That he lay down with Andrea.

4.

That petitioner did a pumping motion with his penis exposed to Andrea.

The lewd design of petitioner is thus evident and, although the information filed was for the crime
of rape, he can be convicted of acts of lasciviousness because the latter is necessarily included in
rape.[26] Rule 120, §4 of the Rules of Court states:
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Judgment in case of variance between allegation and proof. ¾ When there is variance
between the offense charged in the complaint or information, and that proved or
established by the evidence, and the offense as charged is included in or necessarily
includes the offense proved, the accused shall be convicted of the offense proved
included in that which is charged, or of the offense charged included in that which is
proved.
The appellate court was likewise correct in applying Art. III, §5(b) of R.A. No. 7610 in imposing the
penalty. It stated, thus:
We go for a modification of the penalty. While the Court applied the provision of Art.
VI, Sec. 10, par. 3, the applicable provision should instead be Art. III, par. 5(b), thus:
(b) Those who commit the act of x x x or lascivious conduct with a child
exploited x x x or subjected to other sexual abuse; Provided, That when
the victim is under twelve (12) years of age, the perpetrators shall be
prosecuted under Article 335, paragraph 3, for rape and Article 336 of
Act No. 3815, as amended, x x x as the case may be: Provided, That the
penalty for lascivious conduct when the victim is under twelve (12) years
of age shall be reclusion temporal in its medium period;
While Section 5(b) mentions Art. 336 of the Revised Penal Code; Article VI, Section
10(e) (3), on the other hand, refers to Article 339 or acts of lasciviousness with the
consent of the offended party. If we go by the allegations in the Information [in] the
Court a quo, the offense is typical of acts of lasciviousness under Article 336. The
imposable penalty, therefore, pursuant to Article III, Section 5(b), should be reclusion
temporal in its medium period, if the victim is under twelve (12) years of age. Applying
the provisions of the indeterminate sentence law, the penalty should be twelve years
(12) and one (1) day of reclusion temporal, as the minimum, to not more than
fourteen (14) years, eight (8) months and one (1) day, similarly of reclusion temporal,
as the maximum.
However, the application of the Indeterminate Sentence Law is erroneous. The penalty for acts of
lasciviousness under Art. III, §5(b) of R.A. No. 7610 is reclusion temporal in its medium period, the
range of which is from 14 years, 8 months and 1 day to 17 years and 4 months. Applying the
Indeterminate Sentence Law and in the absence of modifying circumstances, the maximum term of
the sentence to be imposed shall be taken from the medium period of the imposable penalty,
which is reclusion temporal medium, the range of which is from 15 years, 6 months and 20 days to
16 years, 5 months and 9 days, while the minimum term shall be taken from the penalty next lower
in degree, which is reclusion temporal minimum, the range of which is from 12 years and 1 day to
14 years and 8 months.
WHEREFORE, the decision of the Court of Appeals is hereby AFFIRMED with the MODIFICATION
that the penalty to be imposed shall be 12 years and 1 day of reclusion temporal, as minimum, to
15 years, 6 months and 20 days of reclusion temporal, as maximum.
SO ORDERED.
Bellosillo, (Chairman), Quisumbing, and De Leon, Jr., JJ., concur.
Buena, J., on leave.
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SECOND DIVISION

[G.R. Nos. 137790-91. April 16, 2001]

THE PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. JAIME CADAG
JIMENEZ, accused-appellant.
DECISION
MENDOZA, J.:

This is an appeal from the decision,[1] dated February 18, 1999, of the Regional Trial Court, Branch 273,
Marikina City, finding accused-appellant Jaime Cadag Jimenez guilty of two counts of acts of lasciviousness
committed against his daughter Joanna[2] as defined and punished in Art. III, §5(b) of R.A. No. 7610 and
sentencing him on each count to reclusion perpetua and ordering him to pay the victim a fine in the total
amount of P40,000.00 and the costs.
The informations against accused-appellant alleged:
Crim. Case No. 97-1551-MK:
That on or about the 12th day February 1997, in the City of Marikina, Philippines and within the jurisdiction of
this Honorable Court, the above-named accused, by means of force, coercion, and intimidation and with lewd
design or intent to cause or gratify his sexual desire or abuse, humiliate, degrade complainant Joanna Marie
Jimenez y San Pedro, did then and there willfully, unlawfully, and feloniously commit lascivious conduct upon
the person of Joanna Marie Jimenez y San Pedro, a girl of 12 years old, by then and there inserting his finger
into the private part of said Joanna Marie Jimenez y San Pedro, against her will and consent.
CONTRARY TO LAW.
City of Marikina, Philippines
March 3, 1997.[3]
Crim. Case No. 97-1577-MK:
That on or about the 2nd week of November 1996, in the City of Marikina, Philippines and within the
jurisdiction of this Honorable Court, the above-named accused, by means of force, coercion, and intimidation
and with lewd design or intent to cause or gratify his sexual desire or abuse, humiliate, degrade complainant
Joanna Marie Jimenez y San Pedro, did then and there willfully, unlawfully and feloniously commit lascivious
conduct upon the person of Joanna Marie Jimenez y San Pedro, a girl of 12 years old, by then and there
inserting his finger into the private part of said Joanna Marie Jimenez y San Pedro, against her will and
consent.
CONTRARY TO LAW.
City of Marikina, Philippines
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March 17, 1997.[4]
Upon arraignment, accused-appellant pleaded not guilty[5] to the charges, whereupon he was tried.
Three witnesses, namely, Joanna Marie Jimenez,[6] SPO1 Lucymay Robles,[7] and Rowena Villegas[8]
were presented by the prosecution. Their testimonies established the following facts:
The victim Joanna Marie Jimenez is the eldest of five children of accused-appellant Jaime Cadag Jimenez,
a construction worker, and Nimfa San Pedro Jimenez, housewife. She was born on January 25, 1985 (Exh.
F).[9] Her family resided at Parang, Marikina in a one-bedroom house. At night, the family slept in the sala,
which is about three meters wide, Nimfa and accused-appellant lying beside each other, the youngest child
sleeping next to Nimfa, the second youngest next to the youngest, and so on. Joanna, being the eldest, was
farthest from her parents.[10]
Several times from August to October 1996, while his family was asleep at night, accused-appellant
carried Joanna to the bedroom and there lay on top of her, kissed her, and fondled her breasts. Afterwards, he
removed her shorts and panties and inserted his penis inside her vagina. On the sixth time, Joanna told
accused-appellant that she had started menstruating on November 5, 1996.[11] These alleged six instances of
abuse are subject of a separate criminal complaint filed by Joanna against accused-appellant.[12]
Sometime in the second week of November 1996, while Joanna, then 11 years old, was asleep at night,
she was awakened by accused-appellant who again lay on top of her, caressed her breasts and private parts,
and then inserted his finger inside her vagina. She was so afraid of her father that all she could do was to close
her eyes, occasionally opening them to see what he was doing to her. Accused-appellant was able to abuse
Joanna while her siblings and her mother were asleep beside her.[13]
Joanna related the incident to two friends, Roselle and Hazel, who urged her to tell her mother Nimfa, but
Joanna was afraid she would not be believed and so did not tell her mother.[14] Shortly after her 12th birthday
on January 25, 1997, at about 7 o’clock, accused-appellant again molested his daughter by inserting his finger
inside her vagina.[15] This time Joanna told her classmate and best friend Eunice what her father had been
doing to her. Eunice in turn told her aunt about the incident. The latter sought the assistance of the Bantay
Bata ABS-CBN Foundation which reported the matter to the principal of the Valeriano Fugoso Memorial
School where Joanna was studying. On February 27, 1997, a teacher of the school went to Joanna’s house
and told Joanna’s mother Nimfa about accused-appellant’s abuses. The next day, Nimfa reported the matter
to the Marikina City police. Joanna was examined by Dr. Dennis Bellin, medico-legal officer of the NPC-PNP
Crime Laboratory Group at Camp Crame, whose findings are set forth in a medical certificate he issued, dated
February 28, 1997. The report (Exh. A) stated:
FINDINGS:
GENERAL AND EXTRAGENITAL:
Fairly developed, fairly nourished and coherent female subject. Breasts are conical with light brown areola
and nipples from which no secretions could be pressed out. Abdomen is flat and soft.
GENITAL:
There is scanty growth of pubic hair. Labia majora are full, convex and coaptated with the pinkish brown
labia minora presenting in between. On separating the same disclosed an elastic, fleshy-type hymen with deep
healed lacerations at 3, 6 and 7 o’clock positions. External vaginal orifice offers moderate resistance to the
introduction of the examining index finger and the virgin-sized vaginal speculum. Vaginal canal is narrow with
prominent rugosities. Cervix is normal in size, color and consistency.
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....
CONCLUSION:
Subject is in non-virgin state physically.
There are no external signs of application of any form of violence.[16]
Accused-appellant denied the allegations against him. He contended that he could not have molested his
daughter because he and his wife slept in the sala with all their children. According to accused-appellant, he
used to leave the house for work at 4:30 every morning and come home at different times of the day,
depending on the work at the construction site. But he claimed he was never left alone in the house with his
daughter.[17] Accused-appellant’s wife Nimfa, who tried to withdraw the case filed against her husband,
testified in his favor. She said that she and accused-appellant had been married for 14 years and that he had
been a good father to his children. She said that it was impossible for accused-appellant to have molested
their daughter Joanna on February 12, 1997 because she (Nimfa) never left the house on that day. In fact, at
no time did she ever leave the house without taking her children with her.[18]
After trial, the trial court rendered its decision, the dispositive portion of which reads:
WHEREFORE, judgment is hereby rendered as follows:
1) in Crim. Case No. 97-1551-MK – the Court finds accused Jaime Cadag Jimenez GUILTY BEYOND
REASONABLE DOUBT of Violation of Article III, Section 5, paragraph (b) of R. A. No. 7610, as amended,
defined, and penalized under the same provision, in relation to Section 31, paragraph (c) of Article XII of the
same Act, and hereby sentences him to suffer the penalty of RECLUSION PERPETUA, and to pay a fine in
the amount of P20,000.00 to be administered as a cash fund by the Department of Social Welfare and
Development, and disbursed for the rehabilitation of complainant Joanna Marie Jimenez, plus all the accessory
penalties provided for by law, without subsidiary imprisonment in case of insolvency, and to pay the costs;
2) in Crim. Case No. 97-1577-MK – the Court finds accused Jaime Cadag Jimenez GUILTY BEYOND
REASONABLE DOUBT of the crime of Violation of Article III, Section 5, paragraph (b) of R. A. No. 7610,
as amended, defined, and penalized under the same provision, in relation to Section 31, paragraph (c) of
Article XII of the same Act, and hereby sentences him to suffer the penalty of RECLUSION PERPETUA, and
to pay a fine in the amount of P20,000.00 to be administered as a cash fund by the Department of Social
Welfare and Development, and disbursed for the rehabilitation of complainant Joanna Marie Jimenez, plus all
the accessory penalties provided for by law, without subsidiary imprisonment in case of insolvency, and to pay
the costs.
SO ORDERED.[19]
Hence, this appeal. Accused-appellant contends that ¾
I.

THE TRIAL COURT ERRED IN NOT FINDING THAT THE TESTIMONY OF COMPLAINANT
JOANNA MARIE JIMENEZ WAS PUNCTURED WITH MATERIAL INCONSISTENCY,
IMPROBABILITY, AND UNRELIABILITY THEREBY CAUSING GRAVE DOUBT ON THE
CRIMINAL CULPABILITY OF THE ACCUSED-APPELLANT.

II.

GRANTING ARGUENDO THAT ACCUSED-APPELLANT IS GUILTY OF THE CRIME CHARGED,
THE TRIAL COURT GRAVELY ERRED IN INCREASING THE PENALTY IMPOSED ON HIM FROM
RECLUSION TEMPORAL IN ITS MEDIUM PERIOD TO A MAXIMUM PERIOD OF RECLUSION
PERPETUA IN RELATION TO SECTION 13, PARAGRAPH C, ARTICLE XII OF REPUBLIC ACT
7[6]10 DESPITE THE FACT THAT BOTH CRIMINAL INFORMATIONS FAILED TO ALLEGE THE
SPECIAL CIRCUMSTANCE OF RELATIONSHIP OF THE VICTIM OF THE ACCUSED-
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APPELLANT.[20]

First. Accused-appellant points out the alleged inconsistencies between Joanna’s testimony in court and
her sworn statement, and in her testimony, which she claims cast doubt on Joanna’s credibility, to wit:
1. In her testimony, Joanna claims that accused-appellant committed the alleged lascivious acts in the sala,
while in her sworn statement, she stated that accused-appellant first carried her from the sala to the bedroom
where he performed the alleged lascivious acts.
2. During direct examination, Joanna testified that the entire family sleep in the sala, while on crossexamination, she stated that accused-appellant sleeps in the bedroom while the rest of the family sleep in the
sala.
Accused-appellant’s contention has no merit.
Joanna said in her sworn statement (Exh. C) that accused-appellant molested her in the bedroom of their
house with reference to incidents which took place from August to October 1996, thus:
T:

Paano ka ginapang ng papa mo?

S:

Hinahalikan po niya ako sa pisngi ko, tapos hinihimas niya po ang suso ko tapos po hinahalikan din po niya
ang pekpek ko. Tapos pagtulog na po sina mama at mga kapatid ko binubuhat po niya ako sa kuarto hindi po
niya sinisindihan o binubuksan ang ilaw. Pagnakahiga na po kami sa sahig ng kuarto inaalis niya po isa-isa ang
short ko tapos ang panty ko tapos po dinadaganan na po niya ako na parang ginagawa ng mag-asawa.

T:

Ano naman ang pakakaunawa mo sa sinasabi mo na ginagawa ng mag-asawa?

S:

Pinapasok po ni papa ang titi niya sa pekpek ko.

T:

Ano naman ang nararamdaman mo pagpinapasok ng papa mo ang titi niya sa pekpek mo?

S:

Masakit po.

T:

Ilang beses na ba ito ginawa ng papa mo sa pagpasok ng titi niya sa pekpek mo?

S:

Simula po nuong August hanggang October 1996 mga lima o anim na beses po pinasok ni papa ang titi niya sa
pekpek ko . . . .[21]

But she said that one night in November 1996, accused-appellant abused her in the sala of their house
even as everyone, except accused-appellant and she, was asleep. Thus she testified:
FISCAL CONOS:
Now, miss witness, sometime on the second week of November 1996 do you remember of any unusual incident
that took place inside your house?
WITNESS:
Yes, Ma’am.
FISCAL CONOS:
What was that unusual incident that took place inside your house?
COURT:
What date is this Fiscal, November 2?
FISCA1 CONOS:
Not necessarily, Your Honor, but the second week of November. This Criminal Case No. 97-1577-MK.
COURT:
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So, the witness may answer.
WITNESS:
“INANO PO AKO NG PAPA KO.”
FISCAL CONOS:
What do you mean by “inano po ako ng papa ko”?
WITNESS:
“GINAPANG PO.”
FISCLA CONOS:
When you said “ginapang po ako ng papa ko,” what do you mean by that?
WITNESS:
“PINATUNGAN PO NIYA AKO.”
FISCAL CONOS:
Aside from that, miss witness, what else do you remember happened on the second week of November 1996?
WITNESS:
“INANO PO NIYA ANG KAMAY NIYA SA ARI KO.”
FISCAL CONOS:
What do you mean by that “inano po niya ang kamay niya sa ari ko’?
WITNESS:
“HINAWAKAN PO NIYA IYUNG ARI KO.”
FISCAL CONOS:
Aside from the accused touching your private part, “ari,” what else did the accused do to you, if any?
WITNESS:
“HINAWAKAN PO NIYA IYUNG DEDE KO.”
FISCAL CONOS:
Now, what else did the accused do to you aside from touching your breast, touching your private part, what else
did the accused do to you on the second week of November 1996?
WITNESS:
“PINATUNGAN PO NIYA AKO.”
FISCAL CONOS:
Aside from that, miss witness, the accused lying on top of you, what else did the accused do to you if you
remember?
WITNESS:
“PINASOK PO NIYA IYUNG KAMAY NIYA SA ARI KO.”
FISCAL CONOS:
When you said “pinasok po niya iyung kamay niya sa ari ko”, what do you mean by that?
WITNESS:
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“IYUN PONG KAMAY NIYA PINASOK NIYA SA ARI KO.”
FISCAL CONOS:
What part of his hand was inserted in your private part, if you remember?
WITNESS:
“DALIRI PO.”[22]
....
FISCAL CONOS:
Where do you sleep?
WITNESS:
At the sala, Ma’am.
FISCAL CONOS:
Where did this incident happen?
WITNESS:
At the sala, Ma’am.[23]

There is thus no inconsistency between her sworn statement and her testimony in court as to the place of
the commission of the crime.
As to the other alleged inconsistencies in Joanna’s testimony, we have already held that errorless
testimonies cannot be expected from victims of sex crimes as they might, in fact, be trying to erase from their
memory the details of their harrowing experience.[24] But as long as the testimony in the main coincides on
material points, minor inconsistencies can affect neither the witnesses’ credibility nor the veracity of their
testimonies.[25] In Joanna’s case, although she contradicted herself as to the place where accused-appellant
slept, the point is that as both accused-appellant and her mother Nimfa testified, the entire family sleep in the
sala.[26]
Indeed, the evaluation of the credibility of witnesses is best performed by the trial judge who had the
opportunity to observe the witnesses’ demeanor during the trial. Thus, his findings on their credibility are
given the highest degree of respect and will not be disturbed on appeal unless it is shown that the trial judge
overlooked circumstances of substance which might have affected the result of the case.[27] Substantial
matters, in criminal cases, refer to facts which are constitutive of the crime charged.[28]
In any event, Joanna was never confronted with her prior inconsistent statements and given a chance to
explain the alleged contradictions as required by Rule 132, §13. Thus, accused-appellant should not now be
allowed to raise this matter on appeal.[29]
Accused-appellant says that Joanna’s claim that he abused her in the sala not only once but also on
several other occasions is highly improbable because his wife Nimfa and their other children also sleep in the
sala. As we have observed, however, lust is no respecter of time and place. If rape can be committed in
places where people congregate, even in the same room where other members of the family are sleeping,[30]
there is less reason to believe that other people sleeping in the same room can serve as a deterrent for the
commission of lascivious acts.
Joanna’s failure to raise an alarm cannot be taken against her. As we have said before, the law does not
impose upon the victim of sexual assault the burden of proving resistance. Moreover, reactions to such
assaults are unpredictable as people respond to violence differently.[31] Although accused-appellant was not
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armed in committing sexual abuse against his daughter, his moral ascendancy over her was a sufficient
substitute for the use of force or intimidation.[32]
Accused-appellant also adverts to the delay of seven months before Joanna reported the numerous
incidents of abuse to her relatives and friends, thus allegedly placing her credibility in doubt. Accusedappellant contends that a woman who has been violated would normally do anything in her power to bring the
culprit to justice once the threat to her has been removed, but that here, Joanna kept quiet and even refused to
tell her mother about the alleged abuses committed against her (Joanna).
We do not agree with accused-appellant. The delay in reporting of rape and other sexual assaults does
not imply that the charge is not true. This Court has taken judicial notice of the fact that most victims of sex
crimes, especially Filipinas, are reluctant to reveal to the world their harrowing experiences and prefer to bear
the ignominy and pain silently, rather than expose their shame.[33] In addition, although Joanna did not tell her
mother her misfortune, she in fact did so to her friends, as a result of which the Bantay Bata ABS-CBN
Foundation and Joanna’s school prinicipal took a hand in her case, in the process informing her mother of
accused-appellant’s abuse. If Joanna failed to report the incidents to her mother, it was because she feared
she would not be believed. Indeed, as it turned out, instead of supporting her, her mother Nimfa testified in
favor of accused-appellant.[34] Joanna had to rely on the sympathy of other people and live under the
protection of the Department of Social Welfare and Development (DSWD) at Marillac Hills.[35]
Above all, it is unthinkable for a daughter, especially one so young as Joanna, to falsely accuse her own
father if it were not true she has been molested.[36]
Second. Accused-appellant argues that relationship should not be considered a qualifying circumstance
as this was never alleged in the informations. Under R.A. No. 7610, §31(c), however, relationship is not a
qualifying but only an ordinary generic aggravating circumstances and, therefore, although it was not alleged
in the information can nevertheless be taken into account in fixing the penalty for the crime because it was
proven. Accused-appellant fails to distinguish a generic aggravating circumstance from a qualifying
circumstance. A generic aggravating circumstance provides for the imposition of the prescribed penalty in its
maximum period, while a qualifying circumstance changes the nature of the crime.[37]
Now, the pertinent provisions of R.A. No. 7610 state:
ARTICLE III
Child Prostitution and Other Sexual Abuse
SECTION 5. Child Prostitution and Other Sexual Abuse. ¾ Children, whether male or female, who for
money, profit, or any other consideration or due to the coercion or influence of any adult, syndicate or group,
indulge in sexual intercourse or lascivious conduct, are deemed to be children exploited in prostitution and
other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed upon the
following:
....
(b) Those who commit the act of sexual intercourse or lascivious conduct with a child exploited in prostitution
or subjected to other sexual abuse: Provided, that when the victim is under twelve (12) years of age, the
perpetrators shall be prosecuted under Article 335, paragraph 3, for rape and Article 336 of Act No. 3815,
as amended, the Revised Penal Code, for rape or lascivious conduct, as the case may be: Provided That
the penalty for lascivious conduct when the victim is under twelve (12) years of age shall be reclusion
temporal in its medium period; and
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....
ARTICLE XII
Common Penal Provisions
SECTION 31. Common Penal Provisions -....
(c) The penalty provided herein shall be imposed in its maximum period when the perpetrator is an ascendant,
parent, guardian, stepparent or collateral relative within the second degree of consanguinity or affinity, or a
manager or owner of an establishment which has no license to operate or its license has expired or has been
revoked;

It is clear from the above, that the nature of the crime does not change when the circumstance of
relationship is present. The law simply provides that the penalty prescribed should be imposed in its maximum
period when such circumstance is present, thus making the circumstance of relationship merely a generic
aggravating circumstance. The trial court, therefore, correctly sentenced accused-appellant to suffer the
penalty of reclusion perpetua for each count of lascivious conduct committed against his daughter.
The trial court was correct in imposing a fine of P20,000.00 as cash fund to be administered by the
Department of Social Welfare and Development (DSWD) for the rehabilitation of Joanna for each count of
lascivious act committed by accused-appellant, pursuant to Art. XII, §31(f) of R.A. No. 7610.
It was also correct in imposing the penalty of reclusion perpetua in Crim. Case No. 97-1551-MK.
However, it erred in imposing the straight penalty of reclusion perpetua in Crim. Case No. 97-1577-MK,
because the lascivious act in that case was committed in the second week of November 1996 when Joanna
was only 11 years old. Pursuant to Art. III, §5(b), as above quoted, the penalty to be imposed should be
reclusion temporal in its medium period. There being one aggravating circumstance, the penalty should be in
its maximum period. Applying the Indeterminate Sentence Law, in relation to Art. 65 of the Revised Penal
Code, accused-appellant should be sentenced to an indeterminate penalty the minimum of which is within the
range of the penalty next lower in degree, i.e., reclusion temporal minimum and the maximum of which is the
maximum of reclusion temporal medium.
Moreover, moral damages in the amount of P50,000.00 should be awarded to Joanna for the acts
committed by accused-appellant in the second week of November 1996 when she was only 11 years old and
in February 12, 1997 when she was 12 years of age.[38]
WHEREFORE, the decision of the Regional Trial Court, Branch 273, Marikina City, is AFFIRMED with
MODIFICATION as follows:
(1) In Crim. Case No. 97-1551-MK, accused-appellant is also ordered to pay complainant the amount of
P50,000.00 as moral damages.
(2) In Crim. Case No. 97-1577-MK, accused-appellant is hereby sentenced to an indeterminate penalty
the minimum of which is fourteen (14) years and eight (8) months of reclusion temporal minimum and the
maximum of which is seventeen (17) years and four (4) months of reclusion temporal medium, and is also
ordered to pay complainant the amount of P50,000.00 as moral damages.
SO ORDERED.
Bellosillo (Chairman), Quisumbing, Buena, and De Leon,Jr., JJ., concur.

[1] Per Judge Olga Palanca-Enriquez.
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EN BANC

[G.R. No. 149199. January 28, 2003]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. NEMESIO BON, accusedappellant.
DECISION
YNARES-SANTIAGO, J.:

For automatic review is the decision[1] of the Regional Trial Court of Caloocan City, Branch 128,
in Criminal Case No. C-54211, finding accused-appellant Nemesio Bon guilty beyond reasonable
doubt of raping 6-year old Maricris Bonode, and imposing upon him the penalty of death.
The Information filed against accused-appellant reads:
That on or about the 19th day of August 1997 in Caloocan City, Metro Manila, Philippines and within the
jurisdiction of the Honorable Court, the above-named accused, with lewd design and by means of force and
intimidation and taking advantage of the innocence and minority of one MARICRIS BONODE, a minor of 6
years old, did then and there willfully, unlawfully and feloniously lie and have carnal knowledge with said
MARICRIS BONODE, against her will and without her consent.
Contrary to law.[2]
On November 9, 1998, accused-appellant pleaded not guilty.[3] Thereafter, trial on the merits
followed.
The facts are as follows: The victim, Maricris Bonode, was at the time material to this case 6
years of age and living with her family at 128 Bearbrand Alley, Pangako Street, Bagong Barrio,
Caloocan City. Also staying in their house was accused-appellant, the eldest brother of Violeta
Bonode, the victim’s mother.[4]
At about 3:00 in the afternoon of August 19, 1997, the victim was playing on the upper level of
their house while Violeta was downstairs washing their clothes. After Violeta finished her laundry,
she went upstairs and saw accused-appellant lying on top of the victim. They were fully clothed
when she saw them. He had his pants on while Maricris was wearing “sando and shorts”. Upon
seeing Violeta, accused-appellant immediately stood up and ran downstairs. Maricris also ran
downstairs crying.[5]
Violeta asked her daughter about the incident but the latter refused to answer and just cried. The following
morning, Violeta learned from her youngest daughter that accused-appellant sexually abused Maricris. When
confronted, the victim told her that accused-appellant poked (sinundot) her private part.[6]
Violeta feared accused-appellant so she chose not to confront him about the incident. Instead, she transferred
to Atimonan, Quezon with her family. Sometime in January 1998, Violeta learned that he was in jail for acts
of lasciviousness committed on the daughter of her sister-in-law. Emboldened by his arrest, Violeta revealed
to her husband that accused-appellant molested their daughter. Thus, a complaint for rape was filed against
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him.[7]
On January 21, 1998, Dr. Tomas D. Suguitan, Medico-Legal Officer of the PNP Crime Laboratory examined
the victim. Said examination yielded the following results:
GENERAL AND EXTRAGENITAL:
Fairly developed, fairly nourished and coherent female child. Breasts are underdeveloped. Abdomen is flat
and soft.
GENITAL:
There is absence of pubic hair. Labia majora are full, convex and coaptated with pinkish brown labia minora
presenting in between. On separating the same disclosed an elastic, fleshy-type hymen with deep healed
laceration at 5 o’clock position. External vaginal orifice admits tip of the examiner’s smallest finger.
CONCLUSION:
Subject is in non-virgin state physically. There are no external signs of application of any form of violence.[8]
Testifying in his own behalf, accused-appellant denied the accusation against him and claimed
that Violeta filed the rape case against him because she was influenced by her sister-in-law who
filed a case for acts of lasciviousness against him. He narrated that he lived with the family of
Maricris and that she and her 2 other sisters were close to him. At around 2:00 in the afternoon of
August 19, 1997, when he went upstairs to sleep, the victim and her sisters followed and lay
beside him. Later, the three children went downstairs. After some time, Maricris came back and
lay on top of him with her face pressed to his chest. He heard a noise from the stairs, so he got up
and lay Maricris on her back. It turned out that the noise came from Violeta, who looked angrily at
him. Violeta must have thought that he abused her daughter because she saw him in the act of
laying the victim on her back.[9]
In its decision of May 7, 2001, the trial court found accused-appellant guilty of rape committed
on a child below seven (7) years of age. He was sentenced to suffer the penalty of death,
pursuant to Article 335 of the Revised Penal Code as amended by Republic Act No. 7659. The
dispositive portion of the decision reads:
WHEREFORE, in view of all the foregoing premises, the accused Nemesio Bon is found guilty beyond
reasonable doubt and is hereby sentenced to death by lethal injection.
The accused is also ordered to pay Maricris Bon the amount of P50,000.00 as moral damages and P75,000.00
as civil indemnity. There shall be no subsidiary imprisonment in case of insolvency.
Further, he shall suffer all the accessory penalties attached to the penalty provided for by law.
The City Jail Warden of Caloocan City is hereby ordered to transfer the accused Nemesio Bon to the National
Bilibid Prisons, Muntinlupa City for the service of his sentence.
Let the records of this case be forwarded to the Supreme Court for automatic review.
SO ORDERED.[10]
In view of the imposition of the death penalty, the case is now before us on automatic review,
pursuant to Article 47 of the Revised Penal Code, as amended.
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Under Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659,[11] the
law in force at the time of the commission of the offense on August 19, 1997, rape is committed by
having carnal knowledge of a woman under any of the following circumstances: (1) By using
force or intimidation; (2) When the woman is deprived of reason or otherwise unconscious; and (3)
When the woman is under twelve years of age or demented. Carnal knowledge is defined as the
act of a man having sexual intercourse or sexual bodily connections with a woman.[12] In People v.
Campuhan,[13] we held that the touching of the external genitalia by the penis capable of
consummating the sexual act should be understood as inherently part of the entry of the penis into
the labia of the female organ and not mere touching alone of the mons pubis or the pudendum.
The general rule is that factual findings by the trial court deserve a high degree of respect and
will not be disturbed on appeal in the absence of any clear showing that it overlooked,
misunderstood or misapplied some facts or circumstances of weight and substance which could
alter the result of the case.[14] However, a careful review of the evidence on record of the case
compels us to take exception to the aforesaid rule. The prosecution has failed to discharge its
onus of proving, beyond reasonable doubt the guilt of accused-appellant for the crime of rape.
Specifically, the evidence adduced by the prosecution does not conclusively establish the element
of carnal knowledge. As testified to by the victim, accused-appellant removed her underwear,
inserted his finger into and licked her vagina, thus:
Q. What did your uncle [do] to you?
A.

He kissed my vagina.

Q. And after your uncle kissed your vagina, what did he do next if any?
A.

He was pulling down my panty.

Q. What else did he do to your vagina?
A.

SINUNDOT PO.

x x x
x

x x
xxx

Q. You said your uncle “SINUNDOT” your vagina, what did he use when he SINUNDOT your vagina?
A.

Hands, sir.

Q. When your uncle “SINUNDOT” your vagina with his finger, how did you feel?
A.

MASAKIT PO.

x x x
x

x x
xxx

Q. You said that your uncle kissed your vagina, how did he kiss your vagina?
A.

He licked my vagina. “DINILAAN PO”.[15]

It is therefore clear from the foregoing testimony that accused-appellant did not have sexual
intercourse or sexual bodily connections with the victim. Absent direct proof of carnal knowledge,
accused-appellant cannot be convicted of rape.
It appears that in the “Sinumpaang Salaysay”[16] of the victim, she never claimed that accusedappellant’s penis grazed or touched her private parts. According to her, he committed the
following acts: “Sinundot-sundot ang pekpek ko, dinilaan ang pekpek ko.”
The presence of a deep healed laceration on the hymen of the victim does not conclusively
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prove carnal knowledge.[17] As testified to by Dr. Suguitan, the laceration could have been caused
by introduction of any of the following objects into the victim’s vagina: (1) finger; (2) erect penis; or
(3) any other blunt instrument that can be inserted in the vagina.[18] Standing alone, a physician’s
finding that the hymen of the alleged victim was lacerated does not prove rape. It is only when this
is corroborated by other evidence proving carnal knowledge that rape may be deemed to have
been established.[19]
Likewise, the testimony of Violeta failed to establish the element of carnal knowledge. Violeta
saw that accused-appellant was lying on top of the victim; and that accused-appellant and the
victim were fully clothed. Note that she never witnessed any sexual act, thus:
Q.

And what you saw precisely was that they were playing on August 19, 1997, when you went
upstairs, is that [what] you imply?

A.

No, sir.

Q. But you admit that Mr. Bon, your brother, was fully dressed?
A.

Yes, sir.

Q. Also, his pants was on (sic)?
A.

Yes, sir.

Q. And you also saw your daughter was fully dressed or clothed?
A.

Yes, sir.

Q. Was she still in school uniform?
A.

No more, sir.

Q. What was she wearing at the down portion (sic)?
A.

Maricris was wearing sando and shorts, sir.

Q. When you said Maricris was underneath your brother Nemesio, you did not see her face?
A.

I saw her face, sir.

Q. What [was the] precise position of the body of the accused when for the first time you saw him on
top of her?
A.

He was lying down on top of my daughter, sir.

Q. When you saw first the lower portion of his body, both feet (sic)?
A.

I saw his whole body, sir.

Q. You said the whole body, you also noticed where his hand [was]?
A.

(Witness demonstrating that both hands of Nemesio was spread.)

Q.

That is precisely what you saw and immediately, he stood up and went down, is that what you
mean?

A.

He suddenly stood up and he did not know what to do.

Q. Did [he] try to explain what he was doing?
A.

I did not ask him because I got hurt, sir.[20]

Similarly, in People v. Contreras,[21] all that the prosecution was able to establish was the
accused “sitting on the floor, his fly open, and his sex organ out, while [the victim] was sitting on
his lap, facing him, her legs spread apart, and without any underwear on.” In the said case, we
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ruled that since there was no direct evidence showing that the accused was able to insert his
organ into the victim’s vagina or that his penis made contact with the labia, he cannot be convicted
of rape.
Verily, from the testimony of Violeta, it is easy to speculate that the victim was raped. But in
criminal cases, speculation and probabilities cannot take the place of proof required to establish
the guilt of the accused beyond reasonable doubt. Suspicion, no matter how strong, must not
sway judgment.[22]
Under the present law on rape, Article 266-A of the Revised Penal Code, as amended by R.A.
No. 8353 (or the “The Anti-Rape Law of 1997” which took effect on October 22, 1997), and
interpreted in People v. Soriano,[23] insertion of one’s finger into the genital of another constitutes
“rape through sexual assault.”
This law, however, finds no application in the case at bar,
considering that the governing law at the time of the commission of the crime on August 19, 1997
was Article 335 of the Revised Penal Code, as amended by R.A. No. 7659, where insertion of one’s
finger into the genitals of another does not amount to rape.
Nevertheless, accused-appellant is not completely without liability. In Dulla v. Court of
Appeals, et al.,[24] we held that although the information charged the crime of rape, accusedappellant can be convicted of acts of lasciviousness because it is included in rape.
Rule 120,
Sec. 4 of the Rules of Court states:
Judgment in case of variance between allegation and proof. – When there is variance between the offense
charged in the complaint or information, and that proved, and the offense as charged is included in or
necessarily includes the offense proved, the accused shall be convicted of the offense proved which is
included in the offense charged, or of the offense charged which is included in that which is proved.
The elements of the crime of acts lasciviousness are: (1) that the offender commits any act of
lasciviousness or lewdness; (2) that it is done: (a) by using force and intimidation or (b) when the
offended party is deprived of reason or otherwise unconscious, or (c) when the offended party is
under 12 years of age; and (3) that the offended party is another person of either sex.
Section 32, Article XIII, of the Implementing Rules and Regulations of RA 7610 or the Child
Abuse Law defines lascivious conduct, as follows:
“[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks, or the introduction of any object into the genitalia, anus or mouth, of any person, whether of the
same or opposite sex, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire
of any person, bestiality, masturbation, lascivious exhibition of the genitals or pubic area of a person.”
In the case at bar, all the elements of the offense were established, making accused-appellant
liable for the crime of acts of lasciviousness, as defined and penalized under Article 366 of the
Revised Penal Code in relation to R.A. No. 7610 or the Child Abuse Law.[25] As evidenced by her
birth certificate,[26] the victim was 6 years of age at the time of the commission of the offense on
August 19, 1997, having been born on November 3, 1991. Accused-appellant’s acts of removing
the victim’s underwear, inserting his finger into and licking her vagina, and lying on top of her,
constitute lascivious conduct intended to arouse or gratify his sexual desire. Indeed, the victim’s
testimony that accused-appellant performed the said lecherous acts should be given full faith and
credence. In cases of acts of lasciviousness, the lone testimony of the offended party, if credible,
is sufficient to establish the guilt of the accused. Such is the testimony of victims who are young,
immature, and have no motive to falsely testify against the accused, as in the instant case.[27]
Article III, Section 5, of Republic Act No. 7610, provides:
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Child Prostitution and other Sexual Abuse. – Children, whether male or female, who for money or profit, or
any other consideration or due to the coercion or influence of any adult, syndicate or group, indulge in sexual
intercourse or lascivious conduct are deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed upon the
following:
x x x
x

x x
xxx

(b) Those who commit the act of sexual intercourse or lascivious conduct with a child exploited in
prostitution or subjected to other sexual abuse; Provided, That when the victim is under twelve (12) years
of age, the perpetrators shall be prosecuted under Article 335, paragraphs 3, for rape and Article 336 of
Act No. 3815, as amended, the Revised Penal Code, for rape or lascivious conduct, as the case may be:
Provided, That the penalty for lascivious conduct when the victim is under twelve (12) years of age shall
be reclusion temporal in its medium period; x x x . (Emphasis supplied)
Considering that the victim in the instant case was only 6 years old[28] at the time the crime was
committed, accused-appellant should be meted the penalty of reclusion temporal in its medium
period.
In the absence of any mitigating or aggravating circumstance, the penalty shall be
imposed in its medium period, which has a range of fifteen (15) years, six (6) months and twenty
(20) days to sixteen (16) years, five (5) months and nine (9) days.[29] Notwithstanding that R.A. No.
7610 is a special law, accused-appellant may enjoy the benefits of the Indeterminate Sentence
Law.[30] Thus, he shall be entitled to a minimum term to be taken within the range of the penalty
next lower to that prescribed by the Code. The penalty next lower in degree is prision mayor, the
range of which is from six (6) years and one (1) day to twelve (12) years. Hence, for the crime of
acts of lasciviousness, accused-appellant shall suffer the indeterminate sentence of eight (8) years
and one (1) day of prision mayor, as minimum, to fifteen (15) years, six (6) months and twenty (20)
days of reclusion temporal as maximum.[31]
In line with current jurisprudence, accused-appellant is liable to pay the victim the amount of
P30,000.00 as moral damages.[32]
WHEREFORE, in view of all the foregoing, the decision of the Regional Trial Court of Caloocan
City, Branch 128, in Criminal Case No. C-54211, finding accused-appellant guilty beyond
reasonable doubt of rape and sentencing him to death, is MODIFIED. Accused-appellant Nemesio
Bon is found guilty beyond reasonable doubt of the crime of acts of lasciviousness, as defined and
penalized under Article 336 of the Revised Penal Code, in relation to Article III, Section 5 (b), of
Republic Act No. 7610, and is sentenced to suffer the indeterminate penalty of eight (8) years and
one (1) day of prision mayor, as minimum, to fifteen (15) years, six (6) months and twenty (20)
days of reclusion temporal as maximum, and to pay the victim, Maricris Bonode the amount of
P30,000.00 as moral damages.
Costs de oficio.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Puno, Vitug, Mendoza, Panganiban, Quisumbing, SandovalGutierrez, Carpio, Austria-Martinez, Corona, Carpio-Morales, Callejo, Sr., and Azcuna, JJ., concur.
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On 21 July 1997, petitioner was charged wi th violation of Section
5(b), Article III of Republic Act No. 7610, in an Information worded as
follows:

That on or about the rr: day of June, 1997, and on dates prior
thereto, at Brgy. Calapandayan, in the Municipality of Subic,
Province of Zambales, Philippines, and within the jurisdiction of this
Honorable Court, the said accused, with lewd design, and by means
of force, intimidation and threats, did then and there willfully,
unlawfully and feloniously, commit acts of lascivious conduct with
one Kristine Joy Mosquera, a minor of eight (8) years old, by then
and there touching, mashing and playing her breast, against her will
and consent, to the damage and prejudice of the latter."

Upon arraignment, petitioner pleaded "NOT GUILTY."
merits ensued thereafter.
complainant

Trial on the

The prosecution presented as witnesses (1) the

herself, Kristine Joy Mosquera;

(2) complainant's

mother,

Gnelida Gallardo Mosquera; and (3) Department of Social Welfare and
Development (DSWD) psychologist Lucrecia Cruz. Petitioner, on the other
hand, waived his right to present evidence" after his demurrer to evidence"
was denied by the trial court,"

4

6
7

Rollo, p. 27.
RTC Records, p. 145,
!d., pp. 120-128.
u; pp. 137-138.
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The facts, as appreciated by the trial court, are as follows:

Kristine Joy Mosquera was eight years old on 27 June 1997,8 having.
celebrated her eighth year the day before.

A grade III student, she was

walking to school (which was just a short distance from her house) at around
seven o'clock in the morning when she was met by petitioner who emerged
from hiding
neighbors.

from a nearby store.

Petitioner

and Kristine Joy were

Petitioner approached Kristine Joy, touched her head,_placed his

hand on her shoulder where it then moved down to touch her breast several
times. Petitioner thereafter told Kristine Joy not to report to anybody what
he did to her.

This was not the first time that the incident happened as petitioner had
done this several times in the past, even when Kristine Joy was still in Grade
II. However, it was only during this last incident that Kristine Joy finally
told somebody - her grandmother, who immediately

talked to Gnelida

Mosquera, Kristine Joy's mother.

Mrs. Mosquera conferred with Kristine Joy who said that petitioner
would sometimes even insert his hand under her shirt to caress her breast.

As evidenced by her Birth Certificate (Exh. B for the Prosecution), Records, p. 104.

4

DECISION

G.R. No. 157718

Mother and child then reported the matter to the barangay.

From the

barangay, the case was referred to the DSWD then to the Police Department
of Subic, Zambales.

On 07 November

1997, Kristine Joy was seen by a psychologist,

witness Lucrecia Cruz, who reported that Kristine Joy was

a victim

of sexual

abuse and was showing unusual behavior as a result thereof. Among other
things, Ms. Cruz detected in the eight-year old child feelings of insecurity,

.

anger, anxiety and depression.

Guilt feelings were also noted.

All in all,

Kristine Joy appeared on the surface to be a child with normal behavior
despite the experience, but on a deeper level, she developed a fear of going
to school as petitioner might again be hiding in the store waiting for her.
She was deeply bothered during the interview and even uttered "Nahihiya
ako sa mga magulang ko at uncle ko baka tuksuhin akong bobo na hindi ko
agad sinabi,"

Kristine Joy continued going to school, but this time accompanied
always by an adult relative.

On 22 September

1999, the trial court rendered its decision, the

dispositive portion of which reads:

~
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WHEREFORE, in view of the foregoing considerations, the
Court finds the accused Alvin Amployo GUILTY beyond reasonable
doubt of the crime of Child Abuse defined under Section 5 (b) of
Republic Act 7610 and hereby sentences him to Reclusion Temporal
in its medium period or FOURTEEN (14) YEARS, EIGHT (8)
MONTHS and ONE (1) DAY TO SEVENTEEN (17) YEARS and
to pay the costs. 9

The Court of Appeals, as adverted to earlier, affirmed the Decision of
the trial court by dismissing petitioner's
motion for reconsideration,

appeal for lack of merit.

Upon

however, the Court of Appeals modified its

ruling relative to the penalty imposed, thus:

WHEREFORE, the motion for reconsideration is DENIED.
However, the penalty is MODIFIED such that accused-appellant is
sentenced to imprisonment of twelve (12) years and one (1) day of
reclusion temporal, as minimum, to fifteen (15) years, six (6)
months and twenty (20) days of reclusion temporal, as maximum. 10

Hence, the instant petition, the following issues having been presented
for resolution:
I.
WHETHER OR NOT THE HONORABLE COURT OF
APPEALS ERRED IN CONVICTING HEREIN PETITIONER
OF ACTS OF LASCIVIOUSNESS IN RELATION TO SEC.
(5) ARTICLE fII OF RA NO. 7610 DESPITE THAT THE
FACTUAL MILIEU NEGATES THE SAME
9
10

Rollo, pp. 53-54.
Rollo, p. 92.

·"'
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II.
WHETHER THE ALLEGED ACT OF HEREIN PETITIONER
CONSTITUTES
ACTS
OF
LASCIVIOUSNESS
AS
PENALIZED UNDER SEC (5) ARTICLE III OF RA NO.
7610

The first issue basically questions the sufficiency of the evidence
adduced to prove acts of lasciviousness under Article 336 of the Revised
Penal Code (RPC). According to petitioner, the prosecution failed to prove
beyond reasonable doubt all the elements of said crime, particularly the
element of lewd design.

On the second issue, petitioner contends that even assuming that the
acts imputed to him amount to lascivious conduct, the resultant crime is only
acts of lasciviousness

under Article 336 of the RPC and not child abuse

under Section 5(b) of Rep. Act No. 7610 as the elements thereof have not
been proved.

Rep. Act No. 7610, the "Special Protection of Children Against Child
Abuse, Exploitation

and Discrimination

Act," defines sexual abuse of

children and prescribes the penalty therefor in its Article III, Section 5:

7
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SEC. 5. Child Prostitution and Other Sexual Abuse. Children, whether male or female, who for money, profit, or any
other consideration or due to the coercion or influence of any adult,
syndicate or group, indulge in sexual intercourse or lascivious
conduct, are deemed to be children exploited in prostitution and
other sexual abuse.
The penalty of reclusion temporal in its medium period to
reclusion perpetua shall be imposed upon the following;
(a)
(b)

. Those who commit the act of sexual intercourse or
lascivious conduct with a child exploited in prostitution or
subjected to other sexual abuse: Provided, That when the
victim is under twelve (12) years of age, the perpetrators
shall be prosecuted under Article 335, paragraph 3, for rape
and Article 336 of Act No. 3815, as amended, the Revised
Penal Code, for rape or lascivious conduct' as the case may
be: Provided, That the penalty for lascivious conduct when
the victim is under twelve (12) years of age shall be reclusion
temporal in its medium period; ...

Thus, pursuant

to the foregoing prOVISIon, before an accused can be

convicted of child abuse through lascivious conduct on a minor below 12
years of age, the requisites for acts of lasciviousness under Article 336 of the
RPC must be met in addition to the requisites for sexual abuse under Section
5 of Rep. Act No. 7610.

First Issue:

Article 336 of the RPC on Acts of Lasciviousness has for its elements
the following:

••

:!

G.R. No. 157718

8

DECISION

(1)

That the offender
lewdness;

(2)

That it is done under any of the following circumstances:
a.
b.
c.

(3)

commits

any act of lasciviousness

or

By using force or intimidation; or
When the offended party is deprived of reason or
otherwise unconscious; or
When the offended party is under 12 years of age; and

That the offended party is another person of either sex. I I

The presence of the second element is not in dispute, that is, Kristine
Joy was below 12 years old on the material date set in the information.

It is

the presence of the first element which petitioner challenges, claiming that
lewd design has not been proved beyond reasonable doubt.

The term "lewd" is commonly defined as something indecent or
obscene;

12

it is characterized by or intended to exc ite crude sexual desire."

That an accused is entertaining a lewd or unchaste design is necessarily a
mental process the existence of which can be inferred by overt acts carrying
out such intention, i.e.. by conduct that can only he interpreted as lewd or
lascivious.

The presence or absence of lewd designs is inferred-from the

nature of the acts themselves and the environmental circumstances."
II
12
13

14

What

People v. Abadies"G.R. Nos. 139346-50, 11 July 2002,384 SCRA 442, 447.
Webster's Third New International Dictionary.
Collin's English Dictionary, 1990 ed.
People v. Victor, G.R. No. 127904, 05 December 2002, 393 SeRA 472, 485, citing People v.
Balbar, G.R. Nos. L-20216 and L-20217, 29 November 1967, 21 SeRA 1119, 1124.
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is or what is not lewd conduct, by its very nature, cannot be pigeonholed into
a precise definition.

As early as U.S. v. Gomez'? we had already lamented

that -

It would be somewhat difficult to lay down any rule
specifically establishing just what conduct makes one amenable to
the provisions of article 43916 of the Penal Code. What constitutes
lewd or lascivious conduct must be determined from the
circumstances of each case. It may be quite easy to determine in a
particular case that certain acts are lewd and lascivious, and it may
be extremely difficult in another case to say just where the line of
demarcation lies between such conduct and the amorous advances of
an ardent lover.

In herein case, petitioner argues that lewd design cannot be inferred
from his conduct first) y because the alleged act occurred at around seven
o'clock

in the morning, in a street very near the school where people

abound, thus, he could not have been prompted by lewd design as his hand
merely slipped and accidentally touched Kristine Joy's breast. Furthermore,
he could not have been motivated by lewd design as the breast of an eight
year old is still very much undeveloped, which means to say there was
nothing to entice him in the first place.

15
16

G.R. No. 10341,03 March 1915,30 Phil. 22, 25.
Now Article 336.

Finally, assuming that he indeed

G.R. No. 157718

10

DECISION

intentionally

touch Kristine Joy's breast, it was merely to satisfy a silly

whim following a Court of Appeals ruling. 17

Petitioner's

arguments crumble under the weight of overwhelming

evidence against him.

Well-settled is the rule that factual findings of the

trial court, particularly when affirmed by the Court of Appeals, are binding
on this

Court

barring

arbitrariness

and oversight

of some

fact or

circumstance of weight and substance" for which there are none in this case.
Besides, Kristine Joy's testimony is indeed worthy of full faith and credence
as there is no proof that she was motivated to falsely accuse petitioner.
Thus, we stress anew that no young and decent girl like Kristine Joy would
fabricate a story of sex ual abuse, subject herself to medical examination and
undergo public trial, with concomitant ridicule and humiliation, if she is not
impelled by a sincere desire to put behind bars the person who assaulted
her. 19

Clearly then, pel itioner cannot take refuge in his version of the story
as he has conveniently left out details which indubitably prove the presence
of lewd design.

17

18
19

It would have been easy to entertain the possibility that

People v. Bernaldo, Ci\-G.R. No. 26102-R, 31 October 1959, cited in Reyes, The Revised Penal
Code, p. 859 (14th Ed.).
People v. Dagarni, G.R. No. 136397, 11 November 2003, 415 SeRA 482,505.
People v. Larin, G.R. l';() 128777,07 October 1998, 297 SCRA J09, 325-326.

j
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what happened was merely an accident if it only happened once. Such is not
the case, however, as the very same petitioner did the very same act to the
..
. t Iie past. 20
very same victim
In

Moreover, the incident could never be

labeled as accidental as petitioner's hand did not just slip from Kristine Joy's
shoulder to her breast as there were times when he would touch her breast
from under her shirt?

I

Finally, the theory that what happened

was

accidental is belied by petitioner having threatened Kristine Joy to keep
silent and not tell on him.22

As to petitioner's

argument that human expenence

negates the

presence of lewd design as Kristine Joy had no developed breasts with
which to entice him, suffice it to say that on the contrary, human experience
has taught us painfully well that sexual misconduct defies categorization and
what might be an unusual, unlikely or impossible sexual conduct for most
might very well be the norm for some.

Finally, we dismiss for being atrocious the proposition that petitioner
was not compelled by lewd design as he was merely satisfying a "silly
whim."

20
21
22

Terrifying an eight-year old school girl, taking advantage of her

RTC Decision, Records, p. 50; TSN, 24 November 1997, p. 10; TSN, 23 February 1998, pp. 9-12.
CA Decision, Rollo, p. 79; TSN, 23 February 1998, pp. 12-25.
RTC Decision, Records, p. 50; TSN, 24 November 1997, p. 10.

."'
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tender age with his sheer size, invading her privacy and intimidating her into
silence, in our book, can never be in satisfaction of a mere silly whim.

Second Issue:
Petitioner contends that assuming he is gui Ity of lascivious conduct,
still he can only be convicted under the RPC since his conduct does not
amount to sexual abuse as defined under Section 5(b), Article III of Rep. Act
No. 7610.

The elements of sexual abuse under Section 5, Article III of Rep. Act
No. 7610 that must be proven in addition to the elements of acts of
lasciviousness are the following:

23

(1)

The accused commits the act of sexual intercourse or lascivious
conduct;

(2)

The said act is performed with a child exploited in prostitution
or subjected to other sexual abuse; and

(3)

The child, whether male or female, is below 18 years of age."

!d., p. 318.

·",
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first

Implementing

element

obtains.

Rules and Regulations

Section

32. Article

XIII

of the

of Rep. Act No. 7610 defines

lascivious conduct as follows:

(T)he intentional touching, either directly or through
clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks, or the introduction of any object into the genitalia,
anus or mouth of any person, whether of the same or opposite
sex, with an intent to abuse, humiliate, harass, degrade or
arouse or gratify the sexual desire of any person, bestiality,
masturbation, lascivious exhibition of the genitals or pubic area
of a person. (Emphasis supplied)

Undoubtedly,
purposely

touching

based on the foregoing definition, petitioner's
Kristine Joy's breasts (sometimes

act of

under her shirt)

amounts to lascivious conduct.

The second element is likewise present. As we observed in People v.
Larin/4 Section 5 of Rep. Act No. 7610 does not merely cover a situation of
a child being abused for profit, but also one in which a child engages in any
lascivious conduct through coercion or intimidation.
intimidation need not necessarily be irresistible."

As case law has it,

It is sufficient that some

compulsion equivalent to intimidation annuls or subdues the free exercise of

24
25

Supra, note 19.
People v. Victor, supra, note 14, p. 485.

the will of the offended party."
innocent

G.R. No. 157718
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and immature

This is especially true in the case of young,

girls who could not be expected to act with

equanimity of disposition and with nerves of steel. 2; Young girls cannot be
expected to act like adults under the same circumstances or to have the
courage and intelligence to disregard the threat. 28

In this case, it is not hard to imagine eight-year old Kristine Joy being
intimidated

by her neighbor, a full grown adult male, who constantly

accosted her while she was alone and on her way to school and who
consistently ordered her not to report what he had been doing to her. That
this child was cowed into silence and submission and was traumatized in the
process is reflected in the psychological

report"

made by the DSWD

psychologist, Lucrecia Cruz, the latter stating that:

BEHAVIOR

OBS ERV ATION:

Subject appeared kemp, fair complexion, attractive, wearing
white T-shirt and maong short pants. She [was] observed to be
cooperative, attentive and expressive.
In an interview, subject disclosed that since she was in Grade
II a certain Alvin Amployo a.k.a. Tikboy who (sic) sexually
molested her. She narrated that her private part was fondled for
many times. The incident happened every time she went to school in
26
27
28
29

Ibid., citing Padilla, Cnrninal Law, Revised Penal Code, Vol. 4, p. 610 (1990 ed.).
People v. Adora, G.R. Nos. 116528-31, 14 July 1997,275 SCRI\ 441,468.
Ibid.
Which she affirmed on the witness stand (TSN, 24 Nov. 1998, p 18); Exh. "I" for the prosecution,
RTC Records, p. 115.
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the morning, noontime and in the afternoon. The abuser hide (sic)
along the store way to school. Then she was threatened not to reveal
to anybody especially to her parents.
TEST RESULT AND INTERPRETATION:
Test result revealed that subject manifest anger as she quoted
"gusto ko makulong si Tikboy ng matagal". Indicate strong fear,
anxiety, poor concentration, nightmare, shame and auditory
hallucination. Implies low self-esteem as she quoted "madumi na
ang sarili ko, nahihiya ako sa magulang ko at Uncle ko baka
tuksuhin akong bobo na hindi ko agad sinabi."
Indicate that subject disturbed towards past as she quoted
"ang masidhing ala-ala ng aking kamusmusan ay yong panghihipo
ni Tikboy" Thus, subject aiming that Tikboy be put to jail.
CASE SUMMARY AND RECOMMENDATION:
In summary, Kristine Joy Mosquera is a victim of sexual
molestation committed by a certain Alvin Amployo or Tikboy.
Subject was greatly affected psychologically and emotionally. Thus,
subject manifest from (sic) anger, anxiety, poor concentration,
nightmare, shame, auditory hallucination and low self-esteem. She
is deeply depressed and suffer from traumatic sexualization. From
psychotherapeutic point of view subject needs constant counseling to
overcome her presented (sic) crisis. To assist the subject to ventilate
her ambivalent feeling. To restore moral values, improve her selfesteem and enhance her emotional and social functioning.
.

As to the third element,

there is no dispute

that Kristine

Joy

IS

a

minor, as she was only eight years old at the time of the incident in question.

Finally, we note that no award for moral damages was made by both
the trial court and the Court of Appeals
anguish

despite

the fact that the mental

suffered by Kristine Joy on account of her harrowing

experience

is

16
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spread all over the records of the case and has been well documented by the
psychologist who examined her as reflected in her report quoted above. At
the risk of being repetitive, proof of Kristine Joy's mental anguish, wounded
feelings

and social humiliation

finds an express outlet in her words:

"madumi na ang sarili ko, nahihiya ako sa magulang ko at Uncle ko baka tuksuhin
akong bobo na hindi ko agad sinabi" and "ang masidhing ala-ala ng aking
kamusmusan ay yong panghihipo ni Tikboy." We therefore modify the ruling of

the Court of Appeals by awarding moral damages to Kristine Joy in the
amount of Twenty Thousand Pesos (P20,OOO.OO)pursuant to Article 2219 of
the Civil Code."

Additionally, we find relevant to discuss here the case of People v.

Solmoro" wherein we declared that upon a finding of guilt of the accused
for acts of lasciviousness, the amount of P30,OOO.OOas moral damages may
be further awarded to the victim in the same way that moral damages are
awarded to victims of rape even without need of proof because it is assumed
that they suffered moral injury.
lasciviousness
30

31

32

Considering that the crime of acts of

or abusos dishonestos is necessarily included in rape32 and

Art. 2210. Moral damages may be recovered in the following and analogous cases:
3) Seduction, abduction, rape or other lascivious acts.
G.R. Nos. 139187-94 (140427-34),27 November 2002, 393 SCRA 100, 111-112. See also People
v. Bon, G.R. No. 149199,28 January 2003,396 SCRA 507, 517 ..
People v. Marino G.R. No. 132550, 19 February 2001,352 SCRA 127, 147; People v. Castillo,
G.R. No. 131200,15 February 2002,377 SCRA 99,114; People v. Esperanza, G.R. Nos. 13921724,27 June 2003, 405 SeRA 175, 189.
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both cases involve sexual assault albeit in different degrees, the rationale
foregoing

with proof of moral damages

force to crimes of acts of lasciviousness,

in rape cases applies

for

with equal

the rationale being:

One other cognate development in the case law on rape is
applicable to the present disposition. The Court has also resolved
that in crimes of rape, such as that under consideration, moral
damages may additionally be awarded to the victim in the criminal
proceeding, in such amount as the Court deems just, without the
need for pleading or proof of the basis thereof as has heretofore been
the practice. Indeed, the conventional requirement of allegata et
probate in civil procedure and for essentially civil cases should be
dispensed with in criminal prosecutions for rape with the civil aspect
included therein, since no appropriate pleadings are filed wherein
such allegations can be made.
Corollarily, the fact that complainant has suffered the trauma
of mental, physica Iand psychological sufferings which constitute the
bases for moral damages are too obvious to still require the recital
thereof at the trial by the victim, since the Court itself even assumes
and acknowledges such agony on her part as a gauge of her
credibility. What exists by necessary implication as being ineludibly
present in the case need not go throu~h the superfluity of still being
proved through a testimonial charade. 3
.

It does not end there.
specifically

to lascivious

In People v. Abadies."

conduct

amounting

and with respect

to child abuse under Section

5(b) of Rep. Act No. 7610, we imposed a fine of P30,000 for each count of
lascivious

conduct

justification

that -

33
34

in addition

to the award

of moral

People v. Prades, G.R. No. 127569,30 July 1998, 293 SeRA 411, 430-431.

Supra, note 11, p. 451.

damages

on the

•

aWl
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It will be noted that Section 5, Article II of Republic Act No.
7610 provides fC)I" the penalty of imprisonment. Nevertheless,
Section 31(f), Article XII (Common Penal Provisions) thereof allows
the imposition of a fine subject to the discretion of the court,
provided that the same is to -be administered as a cash fund by the
Department of Social Welfare and Development and disbursed .for
the rehabilitation of each child victim, or any immediate member of
his family if the latter is the perpetrator of the offense. This
provision is in accord with Article 39 of the Convention on the
Rights of the Child, to which the Philippines became a party on
August 21, 1990, which stresses the duty of states parties to ensure
the physical and psychological-recovery and social reintegration of
abused and exploitcd children in an environment which fosters their
self-respect and human dignity.

With the case or Abadies as guidepost, we impose a fine of Fifteen
Thousand Pesos (PI5,OOO.OO)on petitioner.

WHEREFORE,

premises considered, the Resolution of the Court of

(Appeals modifying the Decision of the Regional Trial Court of Olongapo
City,

Branch

72,

finding

accused-petitioner

ALVIN

AMPLOYO

y

EBALADA alias "TIKBOY" guilty beyond reasonable doubt of violation of
Republic Act No. 7610, and sentencing him to suffer the penalty of twelve
(12) years and one (1) day of reclusion temporal, as minimum, to fifteen
(15) years, six (6) months and twenty (20) days of reclusion temporal, as
maximum

is AFFIR!vl ED with the MODIFICATION

that petitioner

hereby ordered to pay a fine of Fifteen Thousand Pesos (PI5,OOQ.00)

is
and

•
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moral damages in the amount of Twenty Thousand Pesos (P20,OOO.OO). No
costs.

SO ORDERED.

J

»c:

..~

Iro/ITA V.~NAZARlO
Associate Justice

WE CONCUR:

~tz\{\8

REYNATO S. PUNO
Associate Justice
Chairman

~

.. ,-;;...

MA. ALICIA AUSTRIA-MARTINEZ
Associate] 1I stice

.-'RJ~MF~OJ. CALLE 0, SR.
Associate Justice

~~INGA
Associate Justice

•
•

DECISION

G.R. No. 157718

20

ATTESTATION
I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the wri ter of the opinion of the
Court's Division.

(\[rzT{\ ~
REYNATO S. P NO
Associate Justice
Chairman, Second Division

CERTIFICATION
Pursuant to Art icle VIII, Section 13 of the Constitution, and the
Division Chairman's Attestation, it is hereby certified that the conclusions in
the above Decision were reached in consultation before the case was
assigned to the writer of the opinion of the Court's Division.

/-i ~~~
;ftILAR;O G. DAVIDE:JR~
Chief Justice

G.R. No. 147913

1 of 14

http://sc.judiciary.gov.ph/jurisprudence/2007/jan2007/147913.htm

FIRST DIVISION
CLEMENT JOHN FERDINAND M.
NAVARRETE,
Petitioner,

G.R. No. 147913
Present:
PUNO, J., Chairperson,
SANDOVAL-GUTIERREZ,
CORONA,
AZCUNA and
GARCIA, JJ.

-versus-

PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:
January 31, 2007

x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

DECISION
CORONA, J.:

[1]
This petition for review on certiorari

[2]
assails the September 29, 2000 decision

and May 4,

[3]
2001 resolution

of the Court of Appeals (CA) in CA-G.R. CR No. 20531 which affirmed the

[4]
Metro
January 16, 1997 decision of the Regional Trial Court (RTC), Branch 171, Valenzuela,
[5]
Manila in Criminal Case No. 5302-V-96.
Petitioner Clement John Ferdinand M. Navarrete was charged with the crime of statutory rape of
[6]
BBB

under the following information:
That on or about October 30, 1995 in Valenzuela, Metro Manila and within the jurisdiction of
this Honorable Court, the above-named accused, did then and there [willfully], unlawfully and
feloniously have sexual intercourse with one [BBB], age[d] 5 years old.
[7]
CONTRARY TO LAW.

10/8/2014 10:39 AM
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On arraignment, petitioner pleaded not guilty.
The facts show that BBB, who was at that time five years old, and petitioner were neighbors,
[8]
their houses being adjacent to each other.
On October 30, 1995, at around past 9:00 in the evening,
[9]
Only
BBB went to petitioner’s house to watch television, which was something she often did.
[10]
BBB testified that it was on this occasion that
petitioner and BBB were there that night.
petitioner sexually abused her, “placed his penis [in her] vagina” twice, poked her vagina with a “stick
[11]
[12]
with cotton”
and boxed her on the right side of her eye.
Then, petitioner brought her to the
[13]
comfort room and pointed a knife to her throat.

Afterwards, she and petitioner watched a

[14]
[15]
together.
pornographic movie
AAA, BBB’s mother, testified that around 10:30 p.m., BBB went out of petitioner’s house.
While trembling and crying, BBB embraced her mother and told her that “Kuya Ferdie sinundot
[16]
ako.”
The next day, on October 31, 1995, Dr. Noel Minay, medico-legal officer of the National Bureau
of Investigation, examined BBB. He found that her maidenhead was short, intact and had a narrow
opening at 0.3 cm. in diameter. He concluded that these findings precluded complete penetration by an
[17]
average-sized Filipino male organ in full erection.
Testifying in his own behalf, petitioner denied the accusation against him and claimed that AAA
merely concocted the charge against him. He alleged that she had ill feelings against his mother who
she thought had something to do with the separation of her (AAA’s) son from the Philippine Postal
Corporation. He also posited that she resented the Navarretes’ refusal to allow her to place a “jumper”

10/8/2014 10:39 AM
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[18]
on their electrical connection.
In a decision dated January 16, 1997, the RTC absolved petitioner of statutory rape as there was
no clear and positive proof of the entry of petitioner’s penis into the labia of the victim’s vagina.
However, it convicted petitioner for acts of lasciviousness under Article 336 of the Revised Penal Code
(RPC) in relation to Section 5(b), Article III of RA 7610 (Special Protection of Children Against
Child Abuse, Exploitation and Discrimination Act):
WHEREFORE, [petitioner] Clement John Ferdinand Navarrete is sentenced to suffer an
indeterminate imprisonment of TWELVE (12) YEARS and ONE (1) DAY of RECLUSION
TEMPORAL, as minimum to [SIXTEEN] (16) YEARS of RECLUSION TEMPORAL, as maximum
with the accessory penalties prescribed by the law and to pay the costs.
The accused is hereby ordered to indemnify the victim the amount of P20,000.00 as moral
[19]
damages and the amount of P10,000.00 pursuant to Section 31 of the [Act].

On appeal, the CA affirmed the decision of the RTC. Thus, this petition.
Petitioner asserts that he cannot be convicted of acts of lasciviousness in relation to Section
5(b), Article III of RA 7610, a crime not specifically alleged in the information which charged him with
statutory rape. Otherwise, his constitutional right to be informed of the nature and cause of the
accusation against him would be violated. He likewise contends that his guilt for the said offense was
not proven beyond reasonable doubt.
There is no merit in the petition.
The Constitution mandates that the accused, in all criminal prosecutions, shall enjoy the right to
[20]
be informed of the nature and cause of the accusation against him.
From this fundamental precept
[21]
proceeds the rule that the accused may be convicted only of the crime with which he is charged.
An exception to this rule is the rule on variance in Section 4, Rule 120 of the Rules of
[22]
Court:

10/8/2014 10:39 AM
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Judgment in case of variance between allegation and proof. — When there is variance between the
offense charged in the complaint or information, and that proved, and the offense as charged is
included in or necessarily includes the offense proved, the accused shall be convicted of the offense
proved which is included in the offense charged, or of the offense charged which is included in that
which is proved.

Petitioner was found guilty of violating Article 336 of the RPC in relation to Section 5(b),
Article III of RA 7610:
Sec. 5. Child Prostitution and Other Sexual Abuse. — Children, whether male or female, who
for money, profit, or any other consideration or due to the coercion or influence of any adult, syndicate
or group, indulge in sexual intercourse or lascivious conduct, are deemed to be children exploited in
prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed
upon the following:
xxx

xxx

xxx

(b) Those who commit the act of sexual intercourse or lascivious conduct with a child exploited
in prostitution or subjected to other sexual abuse: Provided, That when the victim is under twelve (12)
years of age, the perpetrators shall be prosecuted under Article 335, paragraph 3, for rape and Article
336 of Act No. 3815, as amended, [or] the [RPC], for rape or lascivious conduct as the case may be:
Provided, That the penalty for lascivious conduct when the victim is under twelve (12) years of age
shall be reclusion temporal in its medium period.

Under this provision, when the victim is under 12 years old, the accused shall be prosecuted
under either Article 335 (for rape) or Article 336 (for acts of lasciviousness) of the RPC. Accordingly,
although an accused is charged in the information with the crime of statutory rape (i.e., carnal
[23]
knowledge of a woman under twelve years of age
), the offender can be convicted of the lesser
[24]
crime of acts of lasciviousness, which is included in rape.
[25]
The case of People v. Bon

is squarely in point. In that case, the accused was charged with

the rape of a six-year old girl. The Court ruled that rape was not proved beyond reasonable doubt. We,
however, held that the accused was “liable for the crime of acts of lasciviousness, as defined and
[26]
penalized under Article 336 of the RPC in relation to RA 7610”
since all the elements of this
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offense were established. Petitioner cannot therefore successfully argue that his constitutionally
protected right to be informed of the nature and cause of the accusation against him was violated when
he was found guilty under Section 5 of RA 7610.
Petitioner next contends that his guilt was not proven beyond reasonable doubt. We disagree.
[27]
In Amployo v. People,
we declared that pursuant to Section 5 (b) of RA 7610, before an
accused can be convicted of child abuse through lascivious conduct on a minor below 12 years of age,
the requisites for acts of lasciviousness under Article 336 of the RPC must be met in addition to the
[28]
requisites for sexual abuse under Section 5 of RA 7610.
The elements of the crime of acts of lasciviousness under Article 336 of the RPC are the
following:
(1)

The offender commits any act of lasciviousness or lewdness;

(2)

It is done under any of the following circumstances:
a.

By using force or intimidation; or

b.

When the offended party is deprived of reason or otherwise unconscious; or

c.

When the offended party is under 12 years of age; and
[29]

(3)

The offended party is another person of either sex. (emphasis supplied)

The general rule is that the factual findings of the trial court deserve a high degree of respect and
will not be disturbed on appeal in the absence of any clear showing that it overlooked, misapprehended
or misapplied some facts or circumstances of weight and substance which can alter the result of the
[30]
case.
We uphold the findings of fact of the RTC, as affirmed by the CA.
The RTC and CA did not find evidence of the entrance of petitioner’s penis into the labia of the
victim’s female organ. Nevertheless, BBB’s testimony established that petitioner committed lascivious
acts on her:
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BY ATTY. PRINCIPE: (to witness)
Q:
A:

[BBB], do you know accused Ferdinand Navarette?
Yes, sir.

Q:
A:

Also named Clement John Ferdinand Navarette?
Yes, sir.

Q:
A:

Why do you know Clement John Ferdinand Navarette?
Because he is the one who did something to me.

Q:
A.

What do you mean by “umano”?
He placed his penis into my vagina. (pekpek)

Q:
A:

How many times?
Two times, sir.

Q:
A:

Then he placed his penis to your vagina, what did you feel?
I felt pain, sir.
xxx

Q:
A:
Q:

xxx

xxx

What else happened after Ferdinand Navarette put his penis twice on your vagina which you told
the Court you felt pain?
He locked me inside the [comfort room] and he took a knife.

A:

Now, when you were inside the Comfort Room and you told the Court that he got a knife, what
happened next, if any?
He stabbed me.

Q:
A:

Where?
(Witness pointing the throat.)

Q: And when you said “sinaksak” on your throat you mean accused only pointed [to] your throat?
xxx

xxx

xxx

COURT:
[All right], witness may answer.
(Witness pointing to her throat.)

Q:

And what is the meaning that she wants to convey?

ATTY. TENEZA:
Witness holding her throat.
ATTY. PRINCIPE:
Pointing. Very clear.
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Q:

When you pointed your throat, what do you want to convey [with] the word stab?

ATTY. PRINCIPE:
Sinaksak. That is, Your Honor. Because this is her interpretation of pointing the knife.

A.

xxx

xxx

xxx

ATTY. PRINCIPE:
After the accused locked you in the [comfort room] with the knife, according to you, what
happened next, if any?
xxx

xxx

xxx

Witness:
A: Then I went [out] of the [comfort room] when I heard my mother calling me.
ATTY. PRINCIPE: (to the witness)
Q:
A:

And where was your mother at that time?
She was outside and waiting for my Kuya [XXX].

Q:

When you were called by your mother, according to you, did you approach your mother when
hearing that she was calling you?

ATTY. TENEZA:
It was already answered, Your Honor.
ATTY. PRINCIPE :
No.
COURT:
Witness may answer.
ATTY. PRINCIPE: (to the witness)
Q:
A:
Q:
A:

Q:
A:
Q:
A:

And what did you tell your mother, if any?
I embraced her.
After embracing your mother, did you tell [her] something if any?
She [asked] me [why] I was still watching T.V. when the people of the house were already
sleeping.
What was your reply to your mama?
Because I used to watch T.V. [in] that place.
Did you report to your mother what Ferdinand Navarette did to you?
Yes, sir.
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Q:
A.

How did you tell your mother?
I told my mama “Binastos ako ni Ferdie.”

Q:
A:

How did you relate that you were “binastos ni Ferdie”?
I told my mama: Mama, Ferdie [placed] his penis on my vagina and then he placed a stick with
cotton on my vagina and then he boxed me, on my right side of my eye.

Q:

How many times were you boxed by Ferdie, the accused?
[31]
Two (2) times, sir.

A:

The foregoing shows that all the elements of acts of lasciviousness were proved. That BBB was
less than twelve years old at the time of the commission of the offense was not disputed. The
prosecution established that petitioner intentionally “placed his penis” in BBB’s vagina but without
any indication that he was able to penetrate her:
Victim [BBB] testified that the accused “placed his penis into my vagina” and “[placed] a stick
with cotton [in] my vagina” but the [specific] part of her vagina where the penis was placed was not
indicated.
xxx

xxx

xxx

The Court cannot [assume] without doing violence to the precious jural yardstick but the prosecution
must prove and present clear, positive and conclusive evidence of the act complained of particularly
that the penis of the accused gained entrance [in] the labia majora of the organ of the victim. Not even
in the medical findings and testimony of the NBI Medico-Legal Officer Dr. Noel Minay who conducted
physical/genital examinations on the victim could [we] find support to justify an inference that there
[32]
was entrance of the male organ of the accused within the labia of pudendum.

Both lower courts also found that petitioner poked victim’s vagina with a stick with cotton and
[33]
watched a pornographic movie with her.
These acts are undoubtedly acts of lasciviousness or
[34]
lewdness.
The elements of sexual abuse under Section 5 (b) of RA 7610 that must be proven in addition to
the elements of acts of lasciviousness are as follows:
1.
2.

The accused commits the act of sexual intercourse or lascivious conduct.
The said act is performed with a child exploited in prostitution or subjected to other
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sexual abuse.
3.

[35]
The child, whether male or female, is below 18 years of age. (Emphasis supplied)
[36]

“Lascivious conduct” is defined under Section 2 (h) of the rules and regulations

of RA 7610

as:
[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner
thigh, or buttocks, or the introduction of any object into the genitalia, anus or mouth, of any person,
whether of the same or opposite sex, with an intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any person, bestiality, masturbation, lascivious exhibition of the genitals or
pubic area of a person.

The aforestated acts of petitioner undeniably amounted to lascivious conduct under this law.
Petitioner insists that Section 5 (b) of RA 7610 refers only to those who commit the act of
sexual intercourse or lascivious conduct with a child exploited in prostitution and argues that this does
[37]
not apply in this case since the victim is not a child exploited in prostitution.
Petitioner’s argument is untenable. In People v. Larin (and reiterated in several subsequent
[38]
cases),
we emphasized that the law covers not only a situation in which a child is abused for profit
but also one in which a child, through coercion or intimidation, engages in any lascivious
[39]
conduct.
The very title of Section 5, Article III (Child Prostitution and Other Sexual Abuse) of
RA 7610 shows that it applies not only to a child subjected to prostitution but also to a child
subjected to other sexual abuse. A child is deemed subjected to “other sexual abuse” when he or she
[40]
indulges in lascivious conduct under the coercion or influence of any adult.
Here, BBB was
sexually abused because she was coerced or intimidated by petitioner (who poked her neck with a
[41]
knife)
to indulge in lascivious conduct.
Hence, the prosecution was able to prove beyond reasonable doubt that petitioner committed
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acts of sexual abuse against BBB. The RTC found BBB’s testimony to be clear, candid, and
straightforward. Her testimony was worthy of belief since she was young and had no ill-motive to
[42]
falsely testify and impute a serious crime against the accused.
In cases of acts of lasciviousness,
the lone testimony of the offended party, if credible, is sufficient to establish the guilt of the
[43]
accused.
Moreover, courts are inclined to lend credence to the testimony of children of tender years. The
revelation of an innocent child whose chastity has been abused deserves full credit, as her willingness
to undergo the trouble and the humiliation of a public trial is an eloquent testament to the truth of her
[44]
[45]
complaint.
In so testifying, she could have only been impelled to tell the truth.
The trial court’s evaluation of the testimonies of witnesses is given great respect by the appellate
court in the absence of proof that it was arrived at arbitrarily or that the trial court overlooked material
[46]
facts.
The rationale behind this rule is that the credibility of a witness can best be determined by
the trial court since it has the direct opportunity to observe the candor and demeanor of the witnesses
[47]
at the witness stand and detect if they are telling the truth or not.
We will not interfere with the
trial court’s assessment of the credibility of witnesses.
In the face of the serious accusation against him, petitioner could only interpose denial as
defense. Denial is an inherently weak defense and cannot prevail over the positive and categorical
identification provided by the complainant. Denial, if unsubstantiated by clear and convincing
[48]
evidence, is a self-serving assertion that deserves no weight in law.
As between the positive
declaration of the prosecution witness and the negative statement of the accused, the former deserves
[49]
The lower courts also correctly disbelieved the corroborating testimonies of
more credence.
[50]
petitioner’s aunt and sister.
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Petitioner asserts that the RTC should not have given evidentiary weight to the inconsistent and
contradictory testimonies of the prosecution witnesses. He urges this Court to apply the Latin maxim
falsus in unus, falsus in omnibus (false in part, false in everything).
We disagree. We have stated that:
[T]he maxim or rule “falsus in [unus], falsus in omnibus” does not lay down a categorical test of
credibility. It is not a positive rule of law or of universal application. It should not be applied to
portions of the testimony corroborated by other evidence, particularly where the false portions could be
innocent mistakes. Moreover, the rule is not mandatory but merely sanctions a disregard of the
testimony of a witness if the circumstances so warrant. To completely disregard all the testimony of a
witness on this ground, his testimony must have been false as to a material point, and the witness must
[51]
have a conscious and deliberate intention to falsify a material point.

Furthermore, it should be borne in mind that even the most candid witness oftentimes makes mistakes
and confused statements. Instead of eroding the effectiveness of the evidence, such imperfections and
[52]
discrepancies in the testimony can in fact be considered as signs of veracity.
Aside from the fact
that it is very difficult to give a mechanical and accurate account of a traumatic and horrifying
[53]
experience,
the victim here was a mere five-year old girl when she was put on the witness stand.
We should not expect a five-year old child to explain with exact precision the nature of the acts done
[54]
to her, given her naiveté and still undeveloped vocabulary and command of language.
Despite this
limitation, however, the victim never wavered in her claim that petitioner molested her.
In sum, we find petitioner guilty beyond reasonable doubt of acts of lasciviousness under Article
336 of the RPC in relation to Section 5 (b), Article III of RA 7610.
WHEREFORE, the petition is hereby DENIED. The September 29, 2000 decision of the
Court of Appeals affirming the decision of the Regional Trial Court of Valenzuela, Branch 171, in
Criminal Case No. 5302-V-96 finding petitioner guilty beyond reasonable doubt of acts of
lasciviousness and sentencing him to suffer imprisonment of twelve years and one day of reclusion
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temporal, as minimum, to sixteen years of reclusion temporal, as maximum, as well as to pay P20,000
moral damages and P10,000 fine is AFFIRMED.
Costs against petitioner.
SO ORDERED.

RENATO C. CORONA
Associate Justice
WE CONCUR:

REYNATO S. PUNO
Chief Justice
Chairperson

GELINA SANDOVAL-GUTIERREZ
Associate Justice
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[1]
Subject of this automatic review is the Decision promulgated by the Court of Appeals
in CA-G.R. CR-HC No. 01000. The appellate court had affirmed the Regional Trial Court’s
(RTC) judgment in Criminal Case No. 8620-2001-C finding appellant guilty of qualified rape
but modified the RTC judgment in Criminal Case No. 8621-2001-C by finding appellant guilty
of acts of lasciviousness only instead of rape.
[2]
Based on the complaints filed by private complainant AAA , assisted by Sister Laura
P. Chavez (Sister Laura), appellant was charged with two (2) counts of statutory rape. In
Criminal Case No. 8620-2001-C, the accusatory portion in the Information reads, thus:
That sometime in the month of March 2001 at Brgy. Tuntungin-Putho,
Municipality of Los Baños, Province of Laguna and within the jurisdiction of this Honorable
Court, the above-named accused thru force, violence and intimidation and with lewd design,
did then and there wil[l]fully, unlawfully and feloniously have carnal relation with one [AAA],
a ten (10) year old minor, his own daughter, against her will and consent, to her damage and
prejudice.
[3]
CONTRARY TO LAW.

In Criminal Case No. 8621-2001-C, the Information’s accusatory portion, except as to
the exact date of the commission of the offense, similarly reads, thus:
That sometime in the month of March 2001 at Brgy. Tuntungin-Putho,
Municipality of Los Baños, Province of Laguna and within the jurisdiction of the Honorable
Court, the above-named accused thru force, violence and intimidation and with lewd design,
did then and there willfully, unlawfully and feloniously have carnal relation with one [AAA], a
ten (10) year old minor, his own daughter, against her will and consent, to her damage and
prejudice.
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[4]
CONTRARY TO LAW.

Upon arraignment, appellant pleaded not guilty. Afterwards, trial on the merits ensued.
The prosecution presented the victim, AAA, who recounted the details of her harrowing
experience that began one evening in March 2001 at her home in Los Baños, Laguna, which
[5]
she shared with her father, the present appellant, and four (4) of her siblings.

While they

were all sleeping side by side in one room, AAA was awakened by appellant, who removed her
panty and told her to remain quiet. He then forced his penis into her vagina. After finishing
the act, appellant hit AAA.
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Later

that

month,

just

a

few

days

24 March 2001, another similar incident occurred. That afternoon, at their home, appellant
ordered AAA to lie down. She refused to obey him but appellant started molesting her by
[6]
removing her panty and letting his penis touch her vagina.
This incident occurred while
AAA’s two elder (2) siblings were sleeping at home. On 24 March 2001, AAA and her two (2)
younger siblings sought refuge at the Tahanan ng Ama Retreat House in Los Baños, Laguna
[7]
under the management of Sister Laura.
[8]
AAA’s half-sister, BBB, testified that she lived with her four (4) siblings in Barangay
Buot, Los Baños, Laguna. At around 12:00 p.m. on 24 March 2001, she left the house because
she could no longer endure the beating of her father. Prior to leaving, however, she was
informed by AAA that the latter was molested by appellant. BBB advised AAA to proceed to
Tahanan ng Ama Retreat House.
On 26 March 2001, Dr. Teresita Samadi-Denani examined AAA and thereafter issued a
[9]
Rape Case Report, stating that the vagina admits one finger with ease and a (+) 3, 7’o clock
old vaginal tear.

In his defense, appellant denied the charges hurled against him. He claimed that on the
dates of the alleged rape incidents, he was working overtime as a welder in Cabuyao, Laguna.
He insinuated that Sister Laura may have had an influence in the filing of cases because his
[10]
children told him that she convinced them to stay at the Tahanan ng Ama.
Asencion
Alarcon (Asencion) corroborated his brother’s alibi. He allegedly served as the time keeper in
the place where appellant worked. He declared that appellant worked from 8:00 am to 9:00
p.m. on March 2, 3, 5, 7, 23 and 24, the dates when he allegedly committed rape and acts of
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[11]
lasciviousness against AAA.

The daily time record however was not presented in evidence.

[12]
On 18 April 2005, the trial court rendered a Decision
in Criminal Case Nos.
8620-01-C and 8621-01-C finding him guilty of rape, attended by the special qualifying
circumstances of minority and relationship. The trial court dismissed appellant’s alibi as
self-serving. It held that Asencion failed to submit the time records which would have
corroborated appellant’s alibi that he was working at a shop in Cabuyao, Laguna on those
[13]
dates.

The trial court gave full credence to the categorical and positive testimony of the victim,
AAA, which was corroborated by the Rape Case Report. It ruled that the act of AAA in
[14]
immediately reporting the crime further strengthened her credibility.
[15]
[16]
Pursuant to People v. Mateo,
appellant filed a Notice of Appeal
before the Court
of Appeals.
On 31 May 2006, the Court of Appeals promulgated the assailed Decision affirming the
judgment in Criminal Case No. 8620-2001-C while modifying the conviction in Criminal Case
No. 8621-2001-C to acts of lasciviousness, viz:
WHEREFORE, the appealed Decision dated April 18, 2005 is affirmed as regards
Criminal Case No. 8620-2001-C for qualified rape, subject to the modification that accusedappellant is awarded exemplary damages of P25,000.00 in addition to the civil indemnity of
P75,000.00, and the amount of moral damages is increased to P75,000.00.
Pursuant to A.M. No. 00-5-03-SC (Amendments to the Revised Rules of Criminal
Procedure to Govern Death Penalty Cases) effective October 15, 2004, let the records of
Criminal Case No. 8620-2001-C be elevated to the Supreme Court for its review.
With respect to Criminal Case No. 8621-2001-C, accused-appellant’s conviction is
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modified to acts of lasciviousness and he is accordingly sentenced to suffer an indeterminate
penalty of six (6) months of arresto mayor, as minimum, to six (6) years of prision
correccional, as maximum. Accused-appellant is ordered to pay private complainant
P30,000.00 as civil indemnity, P40,000.00 as moral damages, and P20,000.00 as exemplary
[17]
damages.

In downgrading the crime to acts of lasciviousness, the appellate court observed that in
Criminal Case No. 8621-2001-C, there was no showing of penetration of the vagina in the
recounting of the second incident. The appellate court observed that when AAA testified as to
that incident, she merely said, “Dinidikit po niya,” when asked how she was molested by
appellant.

[18]
In a Resolution

dated 3 October 2006, this Court resolved to accept this case. Both

parties opted not to file their Supplemental Briefs and instead adopted the arguments in their
Appellant’s Briefs.
As earlier noted, concerning Criminal Case No. 8621-2001-C, the Court of Appeals
modified the trial court’s guilty verdict of appellant from rape to acts of lasciviousness. We can
no longer review this aspect of the Decision without violating the right against double
jeopardy, which proscribes an appeal from a judgment of acquittal or for the purpose of
[19]
increasing the penalty imposed upon the accused,
as in this case. The instant case was
brought to this Court by way of automatic review which is mandatory only where the penalty
imposed is death, reclusion perpetua or life imprisonment. The present appeal should therefore
be treated as an appeal only from that aspect of the appellate court’s decision finding appellant
guilty of qualified rape.
Appellant challenges the credibility of AAA on three (3) grounds: first, considering that
the house is small and has only one room, and the fact that they slept side by side, it would be
impossible for the other children not to be awakened when the alleged incidents of rape
allegedly took place; second, AAA nurtured ill-feelings towards appellant because the latter
maltreated and beat her and her siblings; and third, AAA admitted that the information she
[20]
relayed before the police came from Sister Laura.
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The issue of a witness’s credibility is best addressed to the sound discretion of the trial
court, which had the unique opportunity to observe the witness firsthand and note her
demeanor, conduct, and attitude under grueling examination. Hence, on this issue, findings of
the trial court will not be disturbed on appeal unless the lower court overlooked, ignored,
misapprehended, or misinterpreted certain facts or circumstances so material such as to affect
[21]
the outcome of the case.
No compelling reason was shown why this Court should depart
from the findings of the trial court, which found the testimony of AAA as believable, positive,
[22]
clear and convincing.
Recounting her ordeal in the first incident, AAA testified:

FISCAL:
Q-

Miss Witness, do you know a person by the name of Roger Alarcon?

WITNESS:
A-

He is my father, sir.

QA-

Kindly identify him if he is inside the [c]ourt room?
(Witness pointing to a man wearing [a] stripe[d] t-shirt and who upon inquiry gave the
[23]
name of Rogelio Alarcon).

xxxx
QA-

What were you doing just before you were raped by your father for the first time?
I was already asleep, sir.

QA-

What arose [sic] you when you were raped at that time?
My father was waking me up, sir.

QA-

How did you wake up?
My other siblings were already asleep when he was shaking my shoulders, sir.

QA-

Was he saying anything?
Nothing, sir.
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xxxx
QA-

What else did he do when he shake [sic] your shoulder?
He removed my panty, sir.

QA-

What else did he do when he removed your panty?
He told me to keep quiet, sir.

QA-

What were you. . . After that time after he removed your panty and keep quiet, what did you
feel?
“Masakit po”, sir.

QA-

What do you mean?
“Yung mag-asawa po, yung titi po”, sir.

QA-

What did he do with his penis?
“Pinasok po sa akin,” sir.

QA-

You said you fel[t] pain[.] [I]n what part of your body did you feel that pain?
“Pepe ko po,” sir.

Q-

What did he do after he penetrated you?
[24]
Nothing else, sir (shaking her head).

A-

AAA’s testimony categorically established the fact of her defloration at the hands of her
father at that. Indeed, she positively identified appellant as the perpetrator of the crime. She
was only ten (10) years old when the rape was committed. It is inconceivable for a child to
concoct a sordid tale of so serious a crime as rape at the hands of a close kin, her father in this
case, and subject herself to the stigma and embarrassment of a public trial, if her motive were
[25]
other than an earnest desire to seek justice.
Thus, it becomes implausible for AAA to make
up the rape story over her resentment caused by her father’s beatings.
The defense failed to dent even slightly the clear and categorical evidence of the
prosecution. We do find untenable appellant’s contention that AAA’s testimony before the
police was prodded by Sister Laura. There is no evidence on record for Sister Laura to
fabricate charges against appellant. Appellant failed to substantiate his allegations during the
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cross-examination that Sister Laura had wanted his children to stay with her at the Tahanan ng
[26]
Even assuming the same to be true, this fact does not indicate any
Ama Retreat House.
ulterior motive on the part of Sister Laura. If at all, it only proves that Sister Laura was
genuinely concerned for the lot of the children.
Appellant characterizes the testimony of his brother Asencio corroborating his alibi as
being clear, straightforward and credible. Alibi is inherently a weak defense. Where it is
established only by himself and by his relative, his denial of culpability does not deserve
[27]
consideration in the face of the affirmative testimony of a credible prosecution witness.
The daily time record, which would have supported the alibi of appellant, was not presented in
court. This fact further created doubts on the veracity of Asencio’s testimony.
Appellant’s argument that rape could not have been committed due to the presence of
AAA’s siblings by her side is also bereft of merit. Rape is not a respecter of place or time. It is
not necessary that the place where the rape is committed be isolated. There have been too many
instances when rape was committed under circumstances as indiscreet and audacious as a room
[28]
full of family members sleeping side by side.

Rape is not rendered impossible simply

because the siblings of the victim who were with her in that small room were not awakened
[29]
during its commission.
It can be gathered from the decision of the RTC, as affirmed by the Court of Appeals,
that AAA came out with a credible testimony.

Moreover, the persuasive impact of her

testimony remained unshaken despite the defense put up by appellant. Still, there are other
pieces of evidence that bolster the case of the prosecution. The Rape Case Report prepared by
Dr. Teresita Samadi-Denani of the Laguna Provincial Hospital sufficiently corroborates her
[30]
testimony that she was raped.

Furthermore, the early reporting of the incident bespeaks

veracity and spontaneity. A few days after the incident, AAA reported the incident to her sister,
BBB, who acknowledged this fact in her testimony before the trial court, viz:
QA-

When did you have a conversation with your siblings regarding what you said?
In the morning of March 24, sir.
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QA-

What other things did you talk [about] on that day/occasion particularly [AAA]?
I told AAA that morning that I will be leaving because I can no longer injure [sic] the
beating of my father and she told me that she would like to come with me, sir.

QA-

Why did she like to go with you?
[AAA] wanted to go with me because our father molested her, sir.

QA-

And were you able to know when your sister was molested by your father?
Yes, sir.

QA-

And when was that?
She told me that she was molested by our father the previous night of the morning,
[31]
sir.

Her act of immediately reporting the crimes once the threat against her life had been lifted
[32]
certainly adds to the credibility of the account.
The guilt of the accused having been duly proven beyond reasonable doubt, the trial
court, as affirmed by the Court of Appeals, correctly found appellant guilty of raping his
daughter. Under Article 266-B of the Revised Penal Code, rape is punished with death when
the victim is under eighteen (18) years of age and the offender is a parent of the victim.
As a special qualifying circumstance raising the penalty for rape to death, the minority of
the victim and her relationship to the offender must be alleged in the criminal complaint or
information and proved conclusively and indubitably as the crime itself. Appellant maintains
that the trial court erred in appreciating the special qualifying circumstance of minority and
relationship for failure of the prosecution to present the birth certificate of the victim. The
Court of Appeals relied on the admission made by appellant with respect to his relationship
with AAA and the latter’s age during pre-trial in affirming the trial court’s conclusion. In the
[33]
Pre-trial Order
dated 20 August 2001, the prosecution proposed and the defense admitted
the following facts:
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1. x x x
2. that the private offended party [AAA] is the daughter of the accused;
3. that the victim [AAA] is 10 years old as of today;
xxxx

During the direct examination, AAA stated that she is 10 years old and alleged that her
father raped her. In his direct examination, appellant also affirmed the testimony of AAA on
these points:
QA-

Do you have any children[,] daughters or sons[,] Mr. Witness?
Yes, sir[.] I have.

QA-

How many daughters and sons?
Ten (10), sir.

QA-

How many girls and how many boys?
Six (6) girls and four (4) boys.

QA-

How many of your children were staying with you, Mr. Witness?
Four, sir.

QA-

Who were they, Mr. Witness?
[AAA] around 11 years old, [CCC] around 8, [DDD] around 7 and [EEE,] around
[34]
15.

[35]
The latest jurisprudence on the matter was laid down in People v. Quiachon,

where

the Court explicitly ruled that the imposition of the supreme penalty of death is proper if
the special
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qualifying circumstances of the victim's minority and her relationship to appellant were
properly alleged in the Information and their existence duly admitted by the defense on
stipulation of facts during pre-trial.
The death penalty cannot however be imposed in view of the enactment of Republic Act
No. 9346. Accordingly, the penalty of reclusion perpetua without possibility of parole is
hereby meted on appellant.
WHEREFORE, the Decision dated 31 May 2006 of the Court of Appeals finding
ROGELIO ALARCON guilty beyond reasonable of the crime of qualified rape and ordering
him to indemnify AAA the amounts of P75,000.00 as civil indemnity, P50,000.00 as moral
damages and P25,000.00 as exemplary damages, is AFFIRMED.
SO ORDERED.

DANTE O. TINGA
Associate Justice
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WE CONCUR:

REYNATO S. PUNO
Chief Justice

ONARDO A. QUISUMBING
Associate Justice

CONSUELO YNARES-SANTIAGO
Associate Justice

LINA SANDOVAL-GUTIERREZ
Associate Justice

ANTONIO T. CARPIO
Associate Justice

ALICIA AUSTRIA-MARTINEZ
Associate Justice

RENATO C. CORONA
Associate Justice

NCHITA CARPIO MORALES
Associate Justice
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SECOND DIVISION
EDWIN CABILA,

G.R. No. 173491
Petitioner,
Present:
QUISUMBING, J., Chairperson,
CARPIO,
CARPIO MORALES,
TINGA, and
VELASCO, JR., JJ.

- versus -

PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:
November 23, 2007

x-------------------------------------------------- x
DECISION
CARPIO MORALES, J.:
[1]
which affirmed that of the
The January 31, 2006 Decision of the Court of Appeals
[2]
convicting petitioner, Edwin Cabila, of
Regional Trial Court, Branch 71 of Iba, Zambales
violation of Section 5(b), Article III of Republic Act (RA) No. 7610, “SPECIAL
PROTECTION OF CHILDREN AGAINST CHILD ABUSE, EXPLOITATION AND
DISCRIMINATION ACT,” is before this Court on appeal.
The accusatory portion of the Information against petitioner reads:
That on or about the 7th day of August, 1998 at around 5:30 o’clock in the afternoon,
in Sitio St. Joseph, Brgy. Namatacan, in the Municipality of San Narciso, Province of
Zambales, Philippines and within the jurisdiction of this Honorable Court, the said accused,
with lewd design, and by means of persuasion, enticement and coercion, did then and there
[3]
willfully, unlawfully and feloniously commit lascivious conduct with one [AAA] , a minor of
eight (8) years old, by touching her private parts against her will and consent, to the damage
and prejudice of the said [AAA].
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[4]
CONTRARY TO LAW.

(Underscoring supplied)

[5]
On arraignment, petitioner pleaded not guilty.
Except for denying the offense charged, petitioner either admitted or did not deny the
following tale of AAA, the private complainant.
[6]
On August 7, 1998, at around 5:30 p.m., AAA, who was born on September 23, 1990,
boarded together with her classmates a tricycle driven by petitioner to be brought home from
Namatacan, Doce Martires Elementary School, San Narciso, Zambales.

On petitioner’s

direction, AAA sat in front of him atop the gasoline tank of the motorcycle.
After AAA’s classmates had disembarked, leaving AAA and petitioner on the tricycle,
petitioner inserted his fingers inside AAA’s underwear and touched her private part. The pain
notwithstanding, AAA did not do anything, fearing that petitioner might push her off the bridge
[7]
through which the tricycle was passing.
As petitioner was about to enter the yard of AAA’s house, he tried to give AAA a one
peso coin which she refused to accept. Petitioner then told AAA not to tell anyone that he
gave her a free ride.
AAA further gave the following account:
Once inside her house, AAA cried.

The following morning, AAA’s mother BBB

became aware that AAA had difficulty urinating. AAA soon cried profusely and recounted
what petitioner did to her.
AAA’s father lost no time in reporting the matter to the Office of the Barangay Chairman
of Grullo, San Narciso, Zambales where a confrontation took place in which petitioner denied
the accusation.

The matter was later referred to the police authorities of San Narciso,

[8]
Zambales.
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AAA underwent medical examination which revealed the following:
DIAGNOSIS/FINDINGS:
-Linear erythema, 1 mm. hymenal area, 9:00 o’clock position.
[9]
-Hymen is intact.

Hence, spawned the filing of the Information against petitioner.
Denying the charge, petitioner gave the following version:
The road on the way to the houses of AAA and her classmates was rough and undergoing
construction, hence, the ride was bumpy. When AAA alighted from his tricycle, he did not
notice any unusual behavior on her part. He in fact became acquainted with AAA only when
[10]
he had a confrontation with her at the barangay office.
As earlier mentioned, the trial court convicted petitioner of violation of Section 5(b),
Article III of RA No. 7610 by Decision dated October 25, 2004, the dispositive portion of
which reads:
WHEREFORE, premises considered, this Court renders judgment finding accused
EDWIN CABILA guilty beyond reasonable doubt of the crime of Violation of Secion 5(b),
Article III of Republic [Act No.] 7610, otherwise known as the Special Protection of Children
Against Child Abuse, Exploitation and Discrimination Act”, and he is hereby sentenced to
suffer the indeterminate penalty of EIGHT (8) YEARS AND ONE (1) DAY of prision
mayor as minimum to FIFTEEN (15) YEARS, SIX (6) MONTHS AND TWENTY (20)
DAYS of reclusion temporal as maximum.
Accused is likewise ordered to pay the private complainant [AAA] the amount of
[11]
P30,000.00 as moral damages.
(Emphasis supplied)

In affirming the trial court’s decision, the Court of Appeals declared:
Unfortunately for the accused-appellant, his defense is a bare denial not established by
clear and convincing evidence, thus undeserving of weight in law. It cannot prevail over the
positive declarations of private complainant who in a simple and straightforward manner,
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convincingly and categorically identified accused-appellant as the person who touched her
private parts. His suggestion that private complainant had a bumpy and an uneasy ride in his
tricycle is not only difficult to believe but also preposterous. We cannot believe that a victim
of private complainant’s age (barely 8 years old per her certificate of live birth, Exh. C) could
concoct a tale of lasciviousness, allow her [sic] examination of private parts and undergo the
expense of trouble, inconvenience, not to mention the trauma of a public trial if the same were
[12]
not true. Her account of her horrible ordeal evinces sincerity and truthfulness.

Hence, the present petition for review anchored on the sole issue of:
WHETHER THE COURT OF APPEALS ERRED IN AFFIRMING THE DECISION OF THE
REGIONAL TRIAL COURT FINDING THE PETITIONER GUILTY BEYOND
[13]
REASONABLE DOUBT OF THE CRIME CHARGED.

The appellate court affirmed the trial court’s conviction of petitioner under Section 5(b),
Article III of RA No. 7610, the pertinent portions of which section read:
SEC. 5. Child Prostitution and Other Sexual Abuse. – Children, whether male or
female, who for money, profit or any other consideration or due to the coercion or influence of
any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are deemed
to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be
imposed upon the following;
(a)

xxx

(b)
Those who commit the act of sexual intercourse or lascivious conduct with a
child exploited in prostitution or subjected to other sexual abuse: Provided, That when
the victim is under twelve (12) years of age, the perpetrators shall be prosecuted under
Article 335, paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised
Penal Code, for rape or lascivious conduct as the case may be; Provided, That the penalty
for lascivious conduct when the victim is under twelve (12) years of age shall be reclusion
temporal in its medium period;
x x x x (Emphasis and underscoring supplied)

For an accused to be convicted of child abuse through lascivious conduct on a minor
below 12 years of age, “the requisites for acts of lasciviousness under Article 336 of the
RPC must be met in addition to the requisites for sexual abuse under Section 5 of Rep.
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[14]
Act No. 7610.”
Section 5, Article III of RA No. 7610 enumerates the elements of sexual abuse as
follows:
(1)

The accused commits the act of sexual intercourse or lascivious conduct;

(2)
The said act is performed with a child exploited in prostitution or subjected
to other sexual abuse; and
(3)
supplied)

[15]
(Emphasis
The child, whether male or female, is below 18 years of age.

The earlier-quoted Information filed against petitioner did not allege the presence of the
above-listed second element of Section 5, Article III of RA No. 7610 – that the act is performed
with a child exploited in prostitution or subjected to other sexual abuse. In fact no attempt was
made to prove that element, for it would have violated petitioner’s right to be informed of his
[16]
constitutional right to be informed of the nature and cause of the accusation against him.
Petitioner could not thus have been held liable under Section 5(b), Article III of RA No.
7610. No doubt, the information charges petitioner with Acts of Lasciviousness under Article
336 of the Revised Penal Code, the elements of which are as follows:
(1)

That the offender commits any act of lasciviousness or lewdness;

(2)

That it is done under any of the following circumstances:
a.
By using force or intimidation; or
b.
When the offended party is deprived of reason or otherwise unconscious; or
c.
When the offended party is under 12 years of age; and

(3)

[17]
That the offended party is another person of either sex.

Petitioner argues that the failure of the prosecution to present the physician who
prepared the medico-legal report renders the report hearsay and violates his constitutional right
to confront a witness testifying against him.
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The argument does not persuade. The medico-legal report is not essential in establishing
guilt in a case for acts of lasciviousness, the sole testimony of the private complainant being
sufficient for the purpose.
In cases of acts of lasciviousness, the lone testimony of the offended party, if credible, is
sufficient to establish the guilt of the accused. Such is the testimony of victims who are young,
[18]
immature, and have no motive to falsely testify against the accused…

From a reading of the transcript of AAA’s testimony, she gave her account of the facts
attendant to the case in a straightforward, candid, credible, and spontaneous manner. As stated
early on, except for AAA’s claim that petitioner committed the acts complained of which he
denied, petitioner either admitted or did not deny the other details of her account.
Petitioner posits that the pain (“mahapdi”) AAA felt in her vagina and the linear
erythema on the hymenal area found by the examining physician could have been caused by the
bumpy ride and the hard surface of the gasoline tank on which she sat. The pain felt by AAA
and the linear erythema are not vital in establishing petitioner’s guilt, however. In fact, a
prosecution for acts of lasciviousness under the Revised Penal Code (or for violation of
Section 5, Article III of RA No. 7610) does not require any proof of injury in order to prove its
commission. Petitioner did not even impute any motive on the part of AAA to falsely charge
him.
In fine, petitioner is guilty of acts of lasciviousness penalized, under Article 336 of the
Revised Penal Code, with prision correccional. There being no mitigating nor aggravating
circumstances and applying the Indeterminate Sentence Law, petitioner should suffer an
indeterminate prison term of six (6) months of arresto mayor as minimum, to four (4) years and
[19]
two (2) months of prision correccional in its medium period as maximum.
The trial court’s order for petitioner to pay private complainant the amount of P30,000 as
[20]
however.
moral damages remains,
WHEREFORE, the assailed January 31, 2006 Decision of the Court of Appeals is
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VACATED and another rendered finding petitioner guilty beyond reasonable doubt of Acts of
Lasciviousness penalized under Article 336 of the Revised Penal Code. He is accordingly
sentenced to suffer an indeterminate penalty of Six (6) months of arresto mayor as minimum,
to Four (4) years and Two (2) months of prision correccional in its medium period as
maximum. And he is ordered to pay the private complainant the amount of P30,000 as moral
damages.
Costs against petitioner.
SO ORDERED.

CONCHITA CARPIO MORALES
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

ANTONIO T. CARPIO
Associate Justice

DANTE O. TINGA
Associate Justice

PRESBITERO J. VELASCO, JR.
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DECISION
CARPIO, J.:
The Case
[1]
This is an appeal from the 28 February 2007 Decision of the Court of Appeals in
CA-G.R. CR-HC No. 01440. The Court of Appeals affirmed without modification the 26
[2]
August 2005 Joint Decision of the trial court finding John Montinola @ Tony Montinola
(Montinola) guilty beyond reasonable doubt of rape, three counts of attempted rape, and acts of
lasciviousness.
The Facts
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[3]
In six informations,

the prosecution charged Montinola with raping his minor

[4]
on 29 October 1999, 19 December 1999, February 2000, March 2000, 4
daughter, AAA,
November 2000, and January 2001. AAA was born on 12 October 1987.
In Criminal Case No. 02-720, AAA alleged that on 29 October 1999, at around 3:00
p.m., Montinola was inside the house and drunk. He allowed all his children to play outside,
except AAA. While AAA was in the living room, Montinola came out of the bedroom wearing
only his underwear. He approached AAA, forced her to remove her clothes, and raped her. She
tried to resist but he strangled her and spread her legs. When he inserted his penis in her
vagina, she felt pain. He threatened her that if she told anyone about what happened, he would
cut her throat, as well as the throats of her siblings. AAA believed Montinola’s threats. She
[5]
was scared of him because he often beat her severely.
AAA attempted to report the 29 October 1999 incident to her mother. However,
whenever she tried to tell her mother, Montinola interrupted her and told her mother that, “Kasi
ginulpi ko ‘yan, kaya ‘yan ganyan.

x x x ginulpi ko ‘yan dahil may ginawa ‘yang

[6]
kasalanan.”
In Criminal Case No. 02-721, AAA alleged that on 19 December 1999, at around 4:00
a.m., she and her siblings were preparing to attend the midnight mass. Montinola did not allow
AAA to attend the midnight mass because, according to him, she was just flirting with boys at
the church. After her siblings had left, he asked her why she failed to clean the house and
bathe her siblings the night before. He then told her, “Alam mo na ang mangyayari sa ‘yo.”
He forced her to remove her clothes and tried to insert his penis in her vagina. He told her that
he would rape her every time she did something wrong. He failed to insert his penis because
[7]
she resisted and kept on moving.
AAA did not report the 19 December 1999 incident to her mother because her mother
was at work most of the time and AAA was scared of Montinola, who always kept an eye on
[8]
her.
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In Criminal Case No. 02-722, AAA alleged that on 15 February 2000, at around 1:00
a.m., Montinola ordered her to remove her clothes. Her sisters were sleeping and her mother
was at work. During the trial, AAA stated that, “Ganoon pa rin po, pinahubad pa rin niya
ako. Tapos ano po noong ginalaw na naman niya ako, pinahubad na naman niya ako.” She
begged for mercy and asked Montinola why he would rape her. He told her that she was being
[9]
punished because she did something wrong.
In Criminal Case No. 02-723, AAA alleged that on 28 March 2000, at around 8:00 p.m.,
she was sleeping beside her three sisters. She awoke when Montinola started to remove her
clothes. She pretended to be asleep, but when Montinola started to insert his penis in her
vagina, she resisted and cried. She was not sure whether he was able to insert his penis. Then
on 29 March 2000, at around 8:00 p.m., Montinola caressed AAA’s body. He said it was his
gift to her because she had just graduated from elementary school.

Again, she resisted and

cried. He told her to stop resisting, fondled and kissed her breasts, and tried to insert his penis
[10]
in her vagina. She thought he was able to insert his penis.
In Criminal Case No. 02-724, AAA alleged that on 4 November 2000, at around 1:00
a.m., AAA was sleeping on the sofa in the living room. She awoke when Montinola touched
her. He was drunk. He forcibly removed her shorts, pulled her underwear, tried to insert his
penis in her vagina, and told her not to resist — as a birthday gift to him. She resisted and she
[11]
was not sure whether Montinola was able to insert his penis.
In Criminal Case No. 02-725, AAA alleged that in the last week of January 2001, at
around 5:30 a.m., she was sleeping on the sofa in the living room. Montinola roused her from
her sleep wearing only his underwear. He caressed her right thigh, slipped his hand under her
shorts, and touched her vagina. Suddenly, AAA’s mother walked in on them. After seeing what
was happening, AAA’s mother asked Montinola, “Anong ginagawa mo?” AAA’s parents then
[12]
went inside the bedroom and argued heatedly.
In the first week of March 2001, AAA ran away and went to her friends for help. She
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told them that she was being beaten at home, but did not say anything about the sexual abuses.
When asked why she did not tell her friends about the incidents, AAA stated that, “Ano naman
po ang magagawa nila at saka iniisip ko po baka ipagsabi nila sa ibang kapitbahay
[13]
namin.”
One of her friends’ older sister, Cheche, accompanied AAA to the Makati office of the
Department of Social Welfare and Development (DSWD). There, AAA talked to a social
worker about Montinola’s physical and sexual abuses. The DSWD kept AAA in its custody
for one week then returned her to her parents after they explained to the DSWD that AAA was
[14]
just being disciplined at home.
Thereafter, AAA ran away again and went to her friend’s cousin’s house in Pasay. She
went to Batangas with her friend’s cousin’s aunt and did not return home for two weeks. She
learned that her parents were looking for her when she saw a notice in the newspaper saying
[15]
that she was missing.
Cheche referred AAA to one Atty. Crystal Tenorio for legal assistance. On 26 March
2001, AAA went to the National Bureau of Investigation (NBI) where she executed affidavits.
Dr. Maria Salome Fernandez of the NBI examined AAA and found a healed hymenal
laceration:
Q

What about x x x the genital examination, Dra., what was the

result?

xxxx
A
x x x I was able to note the presence of hymenal laceration which
was already healed at the 6 o’clock position of the hymen. The
rounded and non-coaptable.

edges are already

xxxx
Q
In layman’s language, Dra., could you explain to us the result of
genital examination?

the

A
This means that [AAA] has had injuries before around probably
more than two (2) weeks before the examination was done because
the
laceration has already showed signs of healing. That means
that it does not
bleed anymore. The edges of the laceration are
already rounded. Meaning,
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bleeding has already taken place.
Q

And what was your conclusion regarding these cases of [AAA]?

A
x x x It would fall under conclusive evidence of injury secondary
intravaginal penetration by a blunt object.

to

xxxx
Q

Could you say with certainty that [AAA] is a victim of sexual

abuse?

xxxx
[16]
A

Yes.

[17]
Montinola was charged with six counts of rape. He pleaded not guilty to all of them.
He claimed that AAA made up the accusations against him because he often beat her.
Moreover, he claimed that, if it were true that he raped her, (1) he would have been caught by
people outside the house, if there were any; and (2) she would have sustained injuries in her
[18]
vagina because his penis has pellets embedded in it.
AAA’s mother, two brothers, and
[19]
sister corroborated Montinola’s claim that he did not rape AAA.

The Trial Court’s Ruling
In its 26 August 2005 Joint Decision, the trial court found Montinola guilty beyond
reasonable doubt of rape, three counts of attempted rape, and acts of lasciviousness:
WHEREFORE, premises considered:
1.

In Criminal Case No. 02-720, and finding the accused JOHN MONTINOLA @ TONY
MONTINOLA guilty beyond reasonable doubt of the crime of Rape, defined and punished
under Article 266(a) of the Revised Penal Code, as amended by RA 8353 in relation to RA
7610, said accused is hereby sentenced to suffer the penalty of reclusion perpetua, with all
the accessories of law.
The accused is further ordered to pay the offended party, [AAA], the amount of P75,000.00
as indemnity for the loss of her honor plus moral damages in the amount of P50,000.00 and
exemplary damages of P50,000.00. With cost against the accused.
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2.

In Criminal Case No. 02-721, and finding accused JOHN MONTINOLA @ TONY
MONTINOLA guilty beyond reasonable doubt of the crime of Attempted Rape and not as
consummated rape as charge [sic], said accused is hereby sentenced to an indeterminate
penalty of from 4 years and 2 months of prision correccional as minimum to 10 years of
prision mayor as maximum plus P10,000.00 as moral damages, with all the accessories of
law. With cost against the accused.

3.

In Criminal Case No. 02-722, and finding accused JOHN MONTINOLA @ TONY
MONTINOLA not to be [sic] guilty of the crime of Rape on the ground of reasonable
doubt, he is hereby ACQUITTED.

4.

With respect to Criminal Case No. 02-723, and finding accused JOHN MONTINOLA @
TONY MONTINOLA guilty beyond reasonable doubt of the crime of Attempted Rape, said
accused is hereby sentenced to suffer an indeterminate penalty of from 4 years and 2
months of prision correccional as minimum to 10 years of prision mayor as maximum plus
P10,000.00 as moral damages to be paid to [AAA]. With cost against the accused.

5.

With respect to Criminal Case No. 02-724, and finding accused JOHN MONTINOLA @
TONY MONTINOLA guilty beyond reasonable doubt of the crime of Attempted Rape, said
accused is hereby sentenced to suffer an indeterminate penalty of from 4 years and 2
months of prision correccional as minimum to 10 years of prision mayor as maximum, and
to pay [AAA] the sum of P10,000.00 as moral damages. With cost against the accused.

6.

And finally, in Criminal Case No. 02-725, and finding the accused JOHN MONTINOLA
@ TONY MONTINOLA guilty beyond reasonable doubt of Acts of Lasciviousness
resulting to Child Abuse of a Minor, who is over 12 years of age, as defined and punished
under Article 336 of the Revised Penal Code, as amended by RA 7610, said accused is
hereby sentenced to suffer an indeterminate penalty of from 2 years and 4 months of
prision correccional as minimum to 6 years and 1 day of prision mayor as maximum, with
[20]
all the accessories of law.

The trial court held that (1) AAA’s testimony was categorical, straightforward, and
consistent; (2) her failure to immediately report the incidents to her relatives or to the proper
authorities did not affect her credibility; and (3) rape can be committed even in places where
[21]
there are other people.
On appeal, Montinola contended that the trial court erred in giving full weight and
credence to AAA’s testimony and finding him guilty beyond reasonable doubt of the crimes
[22]
charged.

He claimed that AAA was not credible: (1) her testimony was inconsistent, (2)

her testimony was not in accord with human experience, (3) she failed to immediately report
the incidents to her relatives or to the proper authorities, (4) she admitted that there were other
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people in the house when the alleged incidents took place yet she did not ask them for help,
[23]
and (5) the medical report did not prove that Montinola was the one who raped AAA.

The Court of Appeals’ Ruling
In its 28 February 2007 Decision, the Court of Appeals affirmed the trial court’s decision
without modification: “WHEREFORE, in view of the foregoing, the assailed judgment dated
August 26, 2005 of the Regional Trial Court of Makati City, Branch 144, is AFFIRMED in
[24]
TOTO.”
The Court of Appeals held that (1) AAA’s testimony was candid, straightforward,
spontaneous, honest, sincere, and categorical; (2) the minor inconsistency in AAA’s testimony
did not affect her credibility; (3) AAA’s failure to immediately report the incidents to her
relatives or to the proper authorities did not affect her credibility; and (4) rape can be
[25]
committed even in places where there are other people.
Hence this appeal.

The Court’s Ruling
The Court finds the appeal unmeritorious. AAA is credible and the lower courts did not
err.
An appeal in a criminal case opens the entire case for review. The Court can correct
[26]
errors unassigned in the appeal.
The Court is not impressed with Montinola’s claim that AAA’s testimony is not credible
because it contains an inconsistency. Montinola pointed out that, on direct examination, AAA
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stated that she was not sure whether Montinola was able to insert his penis in her vagina
during the 28 March 2000, 29 March 2000, and 4 November 2000 incidents. Then, on cross
examination, she stated that Montinola was able to insert his penis during those instances. The
Court of Appeals held that this minor inconsistency was expected and did not destroy AAA’s
credibility:
[M]inor lapses should be expected when a person is made to recall minor details of an
experience so humiliating and so painful as rape. After all, the credibility of a rape victim is
not destroyed by some inconsistencies in her testimony. Moreover, testimonies of child victims
[27]
are given full faith and credit.

Indeed, a minor inconsistency, instead of suggesting prevarication, indicates spontaneity.
[28]
In
It is expected from a witness of tender age who is unaccustomed to court proceedings.
[29]
People v. Bejic,

the Court held that:

Rape victims do not cherish keeping in their memory an accurate account of the manner in
which they were sexually violated. Thus, errorless recollection of a harrowing experience
cannot be expected of a witness, especially when she is recounting details from an experience
so humiliating and painful as rape. In addition, rape victims, especially child victims, should
not be expected to act the way mature individuals would when placed in such a situation.

In the instant case, a minor inconsistency is expected especially because (1) AAA was a
child witness, (2) she was made to testify on painful and humiliating incidents, (3) she was
sexually abused several times, and (4) she was made to recount details and events that
happened several years before she testified.
The Court is not impressed with Montinola’s claim that AAA’s testimony is not credible
because one part of it is not “in accord with human experience.” In his Brief, he stated that:
It could not be over-emphasized x x x that the testimony of [AAA] was not even totally
in accord with human experience and thus inspired disbelief.
During the alleged October 29, 1999 rape x x x, which according to [AAA] was
perpetrated when [Montinola] ordered his other children to go out of the house, it must be
considered that [AAA] herself revealed that it was raining at that time. Despite that, we are
still being made to believe that her other siblings, three (3) of whom were below nine years old
x x x at that time, were driven out of the house by [Montinola] so that the latter could
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[30]
perpetuate his bestial desire?

The Court believes AAA. This is a very futile attempt to discredit AAA’s testimony. Allowing
young children to go outside the house while the rain is pouring is not unbelievable, especially
when one is overcome by lust.
The Court is not impressed with Montinola’s claim that AAA’s failure to immediately
report the incidents to her relatives or to the proper authorities affected her credibility. AAA’s
failure to report the incidents immediately was justifiable: (1) Montinola threatened her that he
would cut her throat, as well as the throats of her siblings, if she told anyone about the
incidents; (2) her mother was at work most of the time; (3) Montinola had moral and physical
control over her, kept an eye on her, and interrupted her whenever she attempted to report the
incidents to her mother; (4) even if she told her mother, her mother would not have believed
her; (5) she was overwhelmed by fear and confusion; (6) telling people that one has been raped
by her own father is not easy to do; and (7) a 14-year-old child cannot be expected to know
[31]
the Court
how to go about reporting crimes to the proper authorities. In People v. Bugarin,
held that:
[D]elay in making a criminal accusation [does not] impair the credibility of a witness if
such delay is satisfactorily explained. In People v. Coloma, x x x the Court adverted to the
father’s moral and physical control over the young complainant in explaining the delay
of eight years before the complaint against her father was made. In this case,
[complainant] must have been overwhelmed by fear and confusion, and shocked that her
own father had defiled her. x x x She also testified that she was afraid to tell her mother
because the latter might be angered x x x. Indeed, a survey conducted by the University of
the Philippines Center for Women’s Studies showed that victims of rape committed by
their fathers took much longer in reporting the incidents to the authorities than did other
victims. Many factors account for this difference: the fact that the father lives with the
victim and constantly exerts moral authority over her, the threat he might make against
her, the victim’s fear of her mother and other relatives. (Emphasis ours)

The Court is not impressed with Montinola’s claim that he could not have raped AAA
because there were other people in the house when the incidents took place. There is no rule
[32]
AAA’s siblings were sleeping when the
that rape can only be committed in seclusion.
[33]
the Court held that, “Suffice it to state that lust is no
incidents took place. In Bugarin,
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respecter of time and place. Our cases record instances of rape committed inside family
[34]
the Court held that:
dwellings when other occupants are asleep.” In People v. Alarcon,
[The accused’s] argument that rape could not have been committed due to the presence
of AAA’s siblings by her side is x x x bereft of merit. Rape is not a respecter of place or time.
It is not necessary that the place where the rape is committed be isolated. There have been
too many instances when rape was committed under circumstances as indiscreet and
audacious as a room full of family members sleeping side by side. Rape is not rendered
impossible simply because the siblings of the victim who were with her in that small
room were not awakened during its commission. (Emphasis ours)

The Court is not impressed with Montinola’s claim that AAA did not adduce evidence
“sufficient to pass the test of moral certainty.”

In rape cases, the credibility of the

complainant’s testimony is almost always the single most important issue.

When the

[35]
complainant’s testimony is credible, it may be the sole basis for the accused’s conviction.
In the instant case, both the trial court and the Court of Appeals found AAA’s testimony
credible. The trial court held that, “The Court is impressed with the testimony of [AAA] who
testified in categorical and straightforward manner and remained consistent throughout her
[36]
testimony.”
On the other hand, the Court of Appeals held that:
The x x x testimony of the complainant reveals that the same was marked by
spontaneity, honesty and sincerity. It is a cardinal rule that when the testimony of the victim
is simple and straightforward, the same must be given full faith and credit. We reiterate the
rule that the accused could be convicted solely on the basis of the victim’s testimony if
credible. Contrary to appellant’s submission that the testimony of complainant is not
credible and reasonable in itself, We see no reason to deviate from the trial court’s
[37]
determination as to the credibility of complainant’s testimony.
(Emphasis ours)

The evaluation of the witnesses’ credibility is a matter best left to the trial court because
it has the opportunity to observe the witnesses and their demeanor during the trial. Thus, the
Court accords great respect to the trial court’s findings, unless it overlooked or misconstrued
[38]
substantial facts which could have affected the outcome of the case.

In People v.

[39]
Abellano,

the Court held that:
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The trial court’s evaluation of a witness’ credibility is accorded the highest respect
because it had the direct and singular opportunity to observe the facial expression, gesture, and
tone of voice of a witness while testifying. The trial court has the strategic position to
determine whether a witness is telling the truth and its findings thereon are accorded finality,
unless there appears on record some fact or circumstance of weight which the lower court may
have overlooked, misunderstood, or misappreciated and, if properly considered, would alter
the results of the case. (Emphasis ours)

The Court finds no reason to disturb the findings of the trial court. The trial court did
not overlook or misconstrue any substantial fact which could have affected the outcome of the
case. Montinola’s claims involve minor or trifling matters that do not affect the outcome of the
case. AAA’s testimony was clear, positive, convincing, and consistent:
Q

Do you remember what unusual incident that [sic] happened to you
last October 29, 1999?

A
‘Yon po ang unang panggagahasa sa akin ng Papa ko noong
October 29 ng hapon. Umuulan pa po noon mga bandang alas
tres
hanggang alas kuwatro ng hapon. Bigla po siyang lumabas
doon sa
kuwarto x x x tapos naka-underwear lang po siya.
Pinipilit po niyang
ipahubad sa akin ‘yong damit ko po at saka
‘yong short [sic] ko po.
Tapos ‘yon, wala na po akong magawa
kasi sinasakal na po niya ako
at saka pinipilipit niya po ang paa
ko para hindi ako makagalaw.
xxxx
Q
And according to you you were raped by the accused here. Did
not resist?
A
Q

x x x Pumapalag po ako sa kanya pero sinasakal na po niya ako
tapos pinipilipit po ‘yong paa ko eh.
And after he did that to you, what happened next, if any?

A

x x x [P]inasok na po niya ‘yong ari niya sa akin, sa ari ko rin po.

Q

Okay, after he inserted his penis in your vagina, what did you feel?

A

Nasaktan po.

Q

And after that, what did he do, if there was any?

A
x x x [S]inabi na lang niya sa akin na huwag daw akong
magsusumbong. Pag nagsumbong daw ako, x x x papatayin daw
‘yong mga kapatid ko x x x — gigilitan daw po niya ng
kapatid ko.

you

po niya
leeg kami ng mga

xxxx
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Q
Did you believe the threat of your father that he will kill these
sisters and brothers of yours if you report the incident to your

mother?

A
x x x [S]a mga kapatid ko pong maliliit x x x hindi po ako
naniniwala na magagawa po niya sa [kanila] pero sa amin po ng
mga kuya
ko, naniniwala po ako kasi grabe po siya kung
manggulpi sa amin eh. Halos
[40]
patayin na po niya kami.

AAA revealed that her own father raped her, allowed the examination of her vagina, and
willingly underwent a public trial where she divulged in detail her painful experiences. She
[41]
wanted Montinola imprisoned. She wanted to kill him.

[42]
In Bejic,
the Court held that:

[N]o young woman, especially of tender age, would concoct a story of defloration at the
hands of her own father, allow an examination of her private parts, and thereafter
pervert herself by being subject to a public trial, if she was not motivated solely by the
desire to obtain justice for the wrong committed against her. It is highly improbable that
a girl of tender years, not yet exposed to the ways of the world, would impute to her own
father a crime so serious as rape if what she claims is [sic] not true. This is more true in
our society since reverence and respect for the elders is deeply rooted in Filipino children and
is even recognized by law. Thus, it is against human nature for a x x x girl to fabricate a story
that would expose herself as well as her family to a lifetime of shame, especially when her
charge could mean the death or lifetime imprisonment of her own father. (Emphasis ours)

In Criminal Case No. 02-723, Montinola was charged of raping AAA in March 2000.
The Court notes that Montinola attempted to rape AAA twice in March 2000 — once on 28
[43]
March 2000 and again on 29 March 2000.
The trial court and the Court of Appeals held
Montinola liable for the offense committed on 28 March 2000 only. The Court agrees. Since
[44]
only one information

was filed for the period of March 2000, he cannot be held liable for

both offenses.
In Criminal Case No. 02-725, both the trial court and the Court of Appeals convicted
Montinola for acts of lasciviousness and punished him under Section 10(a) of Republic Act
No. 7610. Section 10(a) provides:
SEC. 10. Other Acts of Neglect, Abuse, Cruelty or Exploitation and Other Conditions
Prejudicial to the Child’s Development.—
(a) Any person who shall commit any other acts of child abuse, cruelty or exploitation
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or be responsible for other conditions prejudicial to the child’s development including those
covered by Article 59 of Presidential Decree No. 603, as amended, but not covered by the
Revised Penal Code, as amended, shall suffer the penalty of prision mayor in its minimum
period.

The Court sustains Montinola’s conviction for acts of lasciviousness. However, he
should be punished under Section 5(b) of Republic Act No. 7610. Section 5(b) covers acts of
lasciviousness while Section 10(a) covers other acts of abuse. Section 5(b) provides:
SEC. 5. Child Prostitution and Other Sexual Abuse. — Children, whether male or
female, who for money, profit, or any other consideration or due to the coercion or influence
of any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are
deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall
be imposed upon the following:
xxxx
(b) Those who commit the act of sexual intercourse or lascivious conduct with a
child exploited in prostitution or subjected to other sexual abuse: Provided, That when the
victim is under twelve (12) years of age, the perpetrators shall be prosecuted under Article
335, paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised Penal
Code, for rape or lascivious conduct, as the case may be: Provided, That the penalty for
lascivious conduct when the victim is under twelve (12) years of age shall be reclusion
temporal in its medium period. (Emphasis ours)

[45]
In Navarrete v. People,

the Court held that sexual abuse under Section 5(b) has three

elements: (1) the accused commits an act of sexual intercourse or lascivious conduct; (2) the
said act is performed with a child exploited in prostitution or subjected to other sexual abuse;
and (3) the child is below 18 years old.
Under Section 32 of the Implementing Rules and Regulations of Republic Act No. 7610,
lascivious conduct includes the intentional touching, either directly or through clothing, of the
genitalia and inner thigh, with an intent to arouse or gratify the sexual desire of any person. In
[46]
Navarrete,

the Court held that a child is deemed subjected to other sexual abuse when the

child indulges in lascivious conduct under the coercion or influence of any adult. In Amployo
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[47]
the Court held that:

v. People,

[I]ntimidation need not necessarily be irresistible. It is sufficient that some compulsion
equivalent to intimidation annuls or subdues the free exercise of the will of the offended party.
This is especially true in the case of young, innocent and immature girls who could [sic] not be
expected to act with equanimity of disposition and with nerves of steel. Young girls cannot be
expected to act like adults under the same circumstances or to have the courage and
intelligence to disregard the threat.

All three elements are present in the instant case: (1) Montinola caressed AAA’s right
thigh, slipped his hand under her shorts, and touched her vagina; (2) AAA indulged in
lascivious conduct under Montinola’s coercion; and (3) AAA was below 18 years old.
[48]
In Navarrete,

the Court punished the accused under Section 5(b) for touching the
[49]

complainant’s vagina and poking her vagina with a cotton bud. In People v. Candaza,

the

Court punished the accused under Section 5(b) for kissing the lips, licking the vagina, and
[50]
mashing the breasts of the complainant. In Amployo,
the Court punished the accused
under Section 5(b) for touching the breasts of the complainant. In keeping with jurisprudence,
Montinola is liable under Section 5(b) for caressing the thigh and touching the vagina of
AAA.
In Criminal Case No. 02-725, the alternative circumstance of relationship under Article
[51]
15 of the Revised Penal Code
should be considered against Montinola. In People v.
[52]
Fetalino,

the Court held that, “in crimes against chastity, like acts of lasciviousness,

relationship is considered aggravating.” In that case, the Court considered relationship as an
aggravating circumstance since the informations mentioned, and the accused admitted, that the
[53]
complainant was his daughter. In the instant case, the information
expressly states that
AAA is Montinola’s daughter, and Montinola openly admitted this fact:
Q

x x x [D]o you know [AAA]?

A

Opo.
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Q

Why do you know her?

A

[54]
She is my daughter.

Accordingly, the Court modifies the penalty imposed in Criminal Case No. 02-725.
Section 5(b) of Republic Act No. 7610 prescribes the penalty of reclusion temporal in its
medium period to reclusion perpetua. Since there is an aggravating circumstance and no
mitigating circumstance, the penalty shall be applied in its maximum period — reclusion
perpetua. Also, the Court orders Montinola to indemnify AAA P15,000 as moral damages and
[55]
pay a fine of P15,000.
The Court sustains Montinola’s conviction for rape in Criminal Case No. 02-720.
However, the Court modifies his civil liability. He is ordered to pay AAA P75,000 as civil
[56]
indemnity, P75,000 as moral damages, and P25,000 as exemplary damages.
The Court sustains Montinola’s conviction for attempted rape in Criminal Case Nos.
02-721, 02-723, and 02-724. However, the Court modifies his civil liability. He is ordered to
pay AAA P30,000 as civil indemnity, P25,000 as moral damages, and P10,000 as exemplary
[57]
damages for each count of attempted rape.
WHEREFORE, the Court AFFIRMS the 28 February 2007 Decision of the Court of
Appeals in CA-G.R. CR-HC No. 01440 with some MODIFICATIONS. The Court finds
appellant John Montinola @ Tony Montinola:
(1) GUILTY of RAPE in Criminal Case No. 02-720. He is sentenced to suffer the penalty
of reclusion perpetua and ordered to pay AAA P75,000 as civil indemnity, P75,000 as
moral damages, and P25,000 as exemplary damages.
(2) GUILTY of ATTEMPTED RAPE in Criminal Case No. 02-721. He is sentenced to
suffer the minimum penalty of 4 years and 2 months of prision correccional to the
maximum penalty of 10 years of prision mayor and ordered to pay AAA P30,000 as civil
indemnity, P25,000 as moral damages, and P10,000 as exemplary damages.
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(3) NOT GUILTY in Criminal Case No. 02-722.
(4) GUILTY of ATTEMPTED RAPE in Criminal Case No. 02-723. He is sentenced to
suffer the minimum penalty of 4 years and 2 months of prision correccional to the
maximum penalty of 10 years of prision mayor and ordered to pay AAA P30,000 as civil
indemnity, P25,000 as moral damages, and P10,000 as exemplary damages.
(5) GUILTY of ATTEMPTED RAPE in Criminal Case No. 02-724. He is sentenced to
suffer the minimum penalty of 4 years and 2 months of prision correccional to the
maximum penalty of 10 years of prision mayor and ordered to pay AAA P30,000 as civil
indemnity, P25,000 as moral damages, and P10,000 as exemplary damages.
(6) GUILTY of ACTS OF LASCIVIOUSNESS in Criminal Case No. 02-725, with
relationship as an aggravating circumstance. He is sentenced to suffer the penalty of
reclusion perpetua and ordered to pay AAA P15,000 as moral damages and a fine of
P15,000.
SO ORDERED.

ANTONIO T. CARPIO
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson
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CONCHITA CARPIO MORALES
Associate Justice

DANTE O. TINGA
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.
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FIRST DIVISION
PO3 BENITO SOMBILON, JR.,
Petitioner,

G.R. No. 175528
Present:
PUNO, C.J., Chairperson,
CARPIO,
CORONA,
LEONARDO-DE CASTRO, and
BERSAMIN, JJ.

- versus -

PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:

September 30, 2009
x------------------------------------------------------------------------------------------x
DECISION
LEONARDO-DE CASTRO, J.:
This resolves the petition for review which seeks to annul and set aside the following
[1]
rulings of the Court of Appeals (CA) in C.A. C.R. No. 27729: a) the Decision

dated July

[2]
dated May 13, 2003 of the
28, 2005 which affirmed with modification the decision
Regional Trial Court of Davao City (RTC), convicting petitioner of acts of lasciviousness; and
[3]
b) the Resolution

dated September 22, 2006 denying petitioner’s Motion for

Reconsideration of the aforesaid Decision.
The facts found during trial, as succinctly stated by the CA, are as follows:
The facts found during the trial reveal that on or about August 15, 1998, AAA, a
fifteen (15)-year old minor, was investigated by Appellant at the Calinan Police Station, Davao
City in connection with a complaint for Theft filed by a certain Aileen Dagoc.
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AAA alleged that Appellant, in conducting the investigation, took her inside a room
and locked it. She testified that the room had no window but had a cot, a table, and a
clothesline where some clothes were hanged. She claimed that Appellant pointed a gun at her,
with the end of the barrel touching her forehead and pushed her with it, causing her head to
violently bang against the wall, and asked her: “Did you steal the necklace?” She answered
that she did not. Appellant then took an electric wire from a drawer and inserted its male plug
to a socket. She was ordered to place her two hands on top of the table where her fingers were
electrocuted with the end of the wire. She was again asked the same question, which she kept
answering in the negative. Subsequently, she was asked: “Dalaga ka na ba?’ (Are you a
woman now?), and was told: “I am single too.” Simultaneously, she was touched all over her
body including her breasts, her belly, and her private parts. She was also kissed on her cheek.
She struggled to resist the sexual advances but Appellant prevailed. She claimed that they
were inside the room for more than one (1) hour.
Thereafter, they went out of the room where Appellant announced to P03 Danilo
Mendez and Aileen Dagoc that she had already admitted having stolen the necklace. Pale,
AAA was trembling and crying; her hair disheveled, her dress wet. She also had bruises on her
forehead.

The police officers allowed AAA and her mother to go home on the condition that they
would pay the value of the necklace. Because of AAA’s condition, AAA’s mother brought her
daughter to the Medical Clinic of St. Luke where AAA was examined by Dr. Manuel Garcia,
[4]
Sr.
Dr. Garcia gave AAA a tranquilizer to calm down the latter who was trembling and
[5]
At first, AAA could not answer the doctor when she was asked what happened
incoherent.
to her. Later, upon regaining her composure, she revealed that she was electrocuted and
[6]
sexually molested by petitioner.

[7]
The Medical Certificate issued by Dr. Garcia disclosed

the following injuries:
1. Slight contusion over occiput region.
2. Slight contusion over center area of forehead.
3. Multiple slight contusions of fingers of bilateral hands.
4. Multiple slight contusions of bilateral breast areas.
5. Slight body tremors.
Diagnosis: Slight Physical Injuries

[8]
In an Information

dated August 23, 1999, petitioner was charged with the crime of

Acts of Lasciviousness committed as follows:
The undersigned accuses the above-named accused of the crime of Acts of
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Lasciviousness, under Art. 336, in relation to Art. 344 of the Revised Penal Code, upon the
instance of the complainant AAA, who is 15 years old, whose affidavit is hereto attached to
form part of this Information. The crime is committed as follows:
That on or about August 14, 1998, in the City of Davao, Philippines, and within the
jurisdiction of this Honorable Court, the above-mentioned accused, motivated by lewd design,
willfully, unlawfully, and feloniously upon the person of AAA, by then and there embracing,
mashing the breast, and touching the private part, against her will.
CONTRARY TO LAW.

Upon arraignment, petitioner pleaded “not guilty.” Trial ensued thereafter.
On May 13, 2003, after trial on the merits, the RTC rendered a decision finding
petitioner guilty of acts of lasciviousness with the aggravating circumstance of petitioner’s
taking advantage of his public position and sentenced him to six (6) months of arresto mayor,
as minimum, to five (5) years, four (4) months and twenty-one (21) days of prision
correccional, as maximum. The dispositive portion of the Decision reads:
For the foregoing judgment is hereby rendered, finding accused P03 Benito Sombilon,
GUILTY beyond reasonable doubt of the crime of Acts of Lasciviousness, under Article 366
of the Revised Penal Code, and is hereby sentenced to suffer imprisonment under the
Indeterminate Sentence Law from Six (6) months of Arresto Mayor, as minimum to Five (5)
years, Four (4) months and Twenty-one (21) days of Prision Correccional, as maximum and
directed to pay private complainant AAA the following:
a.)
b.)

by way of moral Damages, the amount of Ten Thousand Pesos
(PhP10,000.00); and
by way of Exemplary Damages, the amount of ten Thousand Pesos
[9]
(Php10,000.00).

From the above decision, petitioner interposed an appeal to the CA, which was docketed
as CA-G.R. CV No. 40419.
On July 28, 2005, the CA rendered the herein challenged Decision affirming with
modification the RTC’s judgment of conviction. Appreciating the aggravating circumstance of
taking advantage of public position which was adequately established during the trial, the CA
increased the maximum penalty imposed against petitioner to its maximum period of six years
of prision correccional. The dispositive portion of the Decision reads:
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WHEREFORE, the Decision of the Regional Trial Court, Br. 8, Davao City in
Criminal Case No. 43, 810-99 is hereby AFFIRMED with MODIFICATION. Appellant P03
Benito Sombilon, as found guilty beyond reasonable doubt of the crime of acts of
lasciviousness, defined and penalized under article 336 of the Revised Penal Code, is hereby
sentenced to suffer the indeterminate penalty of 6 months of arresto mayor as minimum, to 6
years of prision correccional, as maximum. Appellant is likewise ordered to pay the victim,
AAA, the amount of Php10,000.00 as moral damages and another Php10,000.00 as exemplary
damages.
With costs.
[10]
SO ORDERED.

Thus, petitioner filed the instant petition, with the following allegations:
I
THE HONORABLE COURT OF APPEALS ERRED IN AFFIRMING THE TRIAL
COURT THAT THE ACCUSED IS GUILTY OF THE CRIME CHARGED BEYOND
REASONABLE DOUBT;
II
ASSUMING BUT NOT ADMITTING, THE HONORABLE COURT OF APPEALS
ERRED IN AFFIRMING THE APPRECIATION OF THE AGGRAVATING
CIRCUMSTANCE OF TAKING ADVANTAGE OF HIS PUBLIC POSITION FOR
FAILURE TO ALLEGE IN THE INFORMATION;
III
THE HONORABLE COURT OF APPEALS ERRED IN AFFIRMING THE AWARD
[11]
OF DAMAGES.

Petitioner contends that the CA erred in affirming his conviction for acts of
lasciviousness. Even as he admits having merely touched the victim, petitioner argues that the
act of touching did not constitute lewdness. At most, he could only be convicted of unjust
vexation. Petitioner likewise asserts that while the victim was being touched, the latter tried to
cover her body with her arms. Lastly petitioner posits that the police station does not favor the
perpetration of the crime of acts of lasciviousness.
Petitioner’s contention deserves scant consideration.
The crime of acts of lasciviousness as punished under Article 336 of the Revised Penal
Code provides:
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ART. 336. Acts of lasciviousness.- Any person who shall commit any act of
lasciviousness upon other persons of either sex, under any of the circumstances mentioned in
the preceding article, shall be punished by prision correccional.

For an accused to be convicted of acts of lasciviousness under the foregoing provision,
the prosecution is burdened to prove the confluence of the following essential elements: (1)
that the offender commits any act of lasciviousness or lewdness; and (2) that it is done under
any of the following circumstances: (a) by using force or intimidation; (b) when the offended
woman is deprived of reason or otherwise unconscious; or (c) when the offended party is under
[12]
twelve (12) years of age.
[13]
the Court expounded on the definition of the term
In the case of Amployo v. People,
lewd, thus:
The term “lewd” is commonly defined as something indecent or obscene; it is
characterized by or intended to excite crude sexual desire. That an accused is entertaining a
lewd or unchaste design is necessarily a mental process the existence of which can be inferred
by overt acts carrying out such intention, i.e., by conduct that can only be interpreted as lewd
or lascivious. The presence or absence of lewd designs is inferred from the nature of the acts
themselves and the environmental circumstances. What is or what is not lewd conduct, by its
very nature, cannot be pigeonholed into a precise definition. As early as U.S. v. Gomez we had
already lamented that –
It would be somewhat difficult to lay down any rule specifically
establishing just what conduct makes one amenable to the provisions of article
439 of the Penal Code. What constitutes lewd or lascivious conduct must be
determined from the circumstances of each case. It may be quite easy to
determine in a particular case that certain acts are lewd and lascivious, and it
may be extremely difficult in another case to say just where the line of
demarcation lies between such conduct and the amorous advances of an ardent
lover.

Undoubtedly, petitioner committed acts which fall within the above described lascivious
conduct. It cannot be viewed as mere unjust vexation as petitioner would have the Court do.
The intention of petitioner was intended neither to merely annoy or irritate the victim nor to
force her to confess the theft. He could have easily achieved that when he electrocuted the
latter. Petitioner intended to gratify his sexual desires.
As found by the RTC and affirmed by the CA, petitioner’s acts of kissing the victim,
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fondling her breasts and touching her private parts constitute lascivious conduct intended to
quench his salacious desire. Petitioner’s lewd intent was betrayed when he asked AAA,
“Dalaga ka na ba?” as a prelude to his lustful advances on the victim, and thereafter conveyed
to her that “I am single too.” We quote with approval the CA’s ratiocination:
Undeniably, appellant committed lewd acts against AAA. “Lewd” is defined as
obscene, lustful, indecent, and lecherous. It signifies that form of immorality which has
relation to moral impurity; or that which is carried on a wanton manner. The evidence shows
that appellant committed lewd acts against AAA when he touched her “all over her body”
which includes mashing her breasts, touching her private parts, and kissing her on the cheek.
These acts were clearly done with lewd designs as appellant even previously asked AAA, as if
it was a prelude for things to come, “Dalaga ka na ba?” and thereafter conveyed to her that
[14]
“he is single too.”

The fact that the victim tried to cover her body with her arms does not negate
petitioner’s lascivious conduct. Petitioner succeeded in fondling the victim’s breasts intense
enough to cause multiple slight contusions of bilateral breast areas.
As aptly observed by the CA, petitioner employed force and intimidation against AAA:
Moreover, appellant employed force and intimidation when he committed these acts on
AAA. In fact, as found by the trial court, appellant pointed a gun at the forehead of AAA as
evidenced by the bruises on her forehead. Further, the medical Certificate shows that AAA
suffered slight physical injuries which include “multiple slight contusion of bilateral breast
[15]
areas” which supports AAA’s claim.

[16]
In People v. Victor,

the Court held that in cases of acts of lasciviousness, it is not

necessary that intimidation be irresistible. It being sufficient that some compulsion equivalent
to intimidation annuls or subdues the free exercise of the will of the offended party. Here, the
victim was locked inside a windowless room together with her aggressor who poked a gun at
her forehead. Even a grown man would be paralyzed with fear if threatened at gunpoint, what
more the hapless victim who was only 15 years old when she was subjected to such atrocity.
Petitioner’s assertion that the locus criminis i.e., the police station makes it unlikely for
him to commit the crime of acts of lasciviousness is specious.

The presence of other

policemen on duty and of the victim’s mother outside the room where the incident took place
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does not render commission of the offense impossible. It has been shown that there was a
room in the precinct which, except for two doors which could be locked, was totally
[17]
enclosed.

During the commission of the acts of lasciviousness, petitioner and AAA were

the only persons inside the room. Lust, as we have often held, is no respecter of either place or
[18]
time.
As to the appreciation of the aggravating circumstance of taking advantage of public
position, petitioner points out that said circumstance was not alleged in the information. The
Solicitor General shares the same view.
Sections 8 and 9 of Rule 110 of the Revised Rules of Criminal Procedure, which took
effect on December 1, 2000, provide:
Sec. 8. Designation of the offense. — The complaint or information shall state the
designation of the offense given by the statute, aver the acts or omissions constituting the
offense, and specify its qualifying and aggravating circumstances. If there is no designation of
the offense, reference shall be made to the section or subsection of the statute punishing it.
Sec. 9. Cause of the accusations. — The acts or omissions complained of as constituting the
offense and the qualifying and aggravating circumstances must be stated in ordinary and
concise language and not necessarily in the language used in the statute but in terms sufficient
to enable a person of common understanding to know what offense is being charged as well as
its qualifying and aggravating circumstances and for the court to pronounce judgment.

Clearly, it is now a requirement that the aggravating as well as the qualifying
circumstances be expressly and specifically alleged in the complaint or information.
Otherwise, they cannot be considered by the trial court in its judgment, even, if they are
[19]
subsequently proved during trial.

A reading of the Information shows that there was no

allegation of any aggravating circumstance.
[20]
In People v. Buayaban,
the crime was committed and the Information was filed in
1990. Still, the Court gave the 2000 Rules of Criminal Procedure retroactive application since
it benefited the accused and disregarded the generic aggravating circumstance of band because
it was not alleged in the Information. The Court explained, viz:
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Section 8 simply provides that the information or complaint must state the designation
of the offense given by the statute and specify its qualifying and generic aggravating
circumstances. With regard to Section 9, we held in People vs. Nerio Suela that the use of the
word “must” in said Section 9 indicates that the requirement is mandatory and therefore, the
failure to comply with sec. 9, Rule 110, means that generic aggravating circumstances,
although proven at the trial, cannot be appreciated against the accused if such circumstances
are not stated in the information.
In this case, we cannot properly appreciate the ordinary aggravating circumstance of
band in the commission of the crime since there was no allegation in the information that
“more than three armed malefactors acted together in the commission of the crime.

Here, the crime was committed in 1998, the generic aggravating circumstance of taking
advantage of public position was not alleged in the information. As such, it cannot be
appreciated as an aggravating circumstance.

Consequently, the penalty imposed must be

modified.
[21]
Section 1 of the Indeterminate Sentence Law
(ISL) states that (i)n imposing a
prison sentence for an offense punished by the Revised Penal Code, or its amendments, the
court shall sentence the accused to an indeterminate sentence the maximum term of which
shall be that which, in view of the attending circumstances, could be properly imposed under
the rules of the said Code, and the minimum which shall be within the range of the penalty
next lower to that prescribed by the Code for the offense. Under Article 366 of the Revised
Penal Code, the penalty for acts of lasciviousness is prision correccional.

Since no

aggravating or mitigating circumstance attended the commission of the offense in this case, the
penalty should be applied in its medium period, the duration of which is two (2) years, four (4)
months and one (1) day to four (4) years and two months, as maximum. The minimum shall be
within the range of the penalty next lower in degree which is arresto mayor, with the duration
of one (1) month and one (1) day to six (6) months.
Applying the ISL, the proper penalty would be imprisonment of six (6) months of
arresto mayor as minimum to four (4) years and two (2) months of prision correccional as
[22]
maximum.
As to the damages awarded, Article 2230 of the Civil Code provides that in criminal
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offenses, exemplary damages as part of the civil liability may be imposed when the crime was
committed with one or more aggravating circumstances.

Since the generic aggravating

circumstance of taking advantage of public position was not alleged in the Information against
petitioner it cannot be appreciated in the imposition of the penalty. But as regards the award of
[23]
exemplary damages, in the case of People v. Catubig,

the Court declined retroactive

application of the 2000 Rules of Criminal Procedure, to wit:
The retroactive application of procedural rules, nevertheless, cannot adversely affect
the rights of the private offended party that have become vested prior to the effectivity of said
rules. Thus, in the case at bar, although relationship has not been alleged in the information,
the offense having been committed, however, prior to the effectivity of the new rules, the civil
liability already incurred by appellant remains unaffected thereby.

Thus, in accordance with the foregoing pronouncement, the Court affirms the CA’s
award of exemplary damages to the victim in the amount of P10,000.00.
With regard to the awarded moral damages in the amount of P10,000.00, the same
[24]
should be increased to P30,000.00. In People v. Solmoro

we declared that upon a finding

of guilt of the accused for acts of lasciviousness, the amount of P30,000.00 as moral damages
may be further awarded to the victim in the same way that moral damages are awarded to
victims of rape even without need of proof because it is assumed that they suffered moral
injury. Considering the immeasurable pain and anguish that the victim had to suffer in the
hands of the petitioner; the trauma that she had to endure even after the incident; and the
sexual perversity of petitioner, who is a police officer, the award of moral damages in the
amount of P30,000.00 is proper.
WHEREFORE, the petition is hereby denied and the Decision dated July 28, 2005 of
the Court of Appeals finding petitioner P03 Benito Sombilon GUILTY of the crime of acts of
lasciviousness under Article 336 of the Revised Penal Code is AFFIRMED with
Modification that he is sentenced to suffer an indeterminate penalty of imprisonment of six
(6) months of arresto mayor as minimum to four (4) years and two (2) months of prision
correccional as maximum, and to pay the victim the amount of P30,000 as moral damages and
P10,000.00 as exemplary damages.
.
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SO ORDERED.

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice
Chairperson

ANTONIO T. CARPIO
Associate Justice

RENATO C. CORONA
Associate Justice

LUCAS P. BERSAMIN
Associate Justice

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, it is hereby certified that the
conclusions in the above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court’s Division.
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THIRD DIVISION
SALVADOR FLORDELIZ y ABENOJAR, G.R. No. 186441
Petitioner,
Present:
CORONA, J.,
Chairperson,
VELASCO, JR.,
NACHURA,

- versus -

DEL CASTILLO,* and
MENDOZA, JJ.
PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:
March 3, 2010

x------------------------------------------------------------------------------------x

DECISION
NACHURA, J.:

[1]
For review are the Court of Appeals (CA) Decision

[2]
and Resolution dated July 29,

2008 and February 16, 2009, respectively, in CA-G.R. CR No. 30949. The assailed decision
[3]
affirmed the Regional Trial Court’s

[4]
(RTC’s) Joint Judgment

dated March 9, 2007,

convicting petitioner Salvador Flordeliz y Abenojar of nine (9) counts of Rape and one (1)
count of Acts of Lasciviousness, with a modification of the award of damages, while the
assailed resolution denied petitioner’s motion for reconsideration.
The case stemmed from the following facts:
Sometime in March 1995, ABC, the wife of petitioner and the mother of private
complainants AAA and BBB, left for Malaysia as an overseas worker. AAA and BBB were
left under the care and custody of petitioner. They resided in a small house in Quezon Hill,
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[5]
Baguio City.
In April 1995, while sleeping with BBB and AAA, who was then eleven (11) years old,
petitioner woke up AAA, touched her vagina, then played with it. AAA cried and told
petitioner that it was painful. The latter stopped, but warned AAA not to tell anyone about it;
[6]
otherwise, she would be harmed. Petitioner allegedly committed the same acts against AAA
repeatedly.
Petitioner and his daughters later transferred residence and lived with the former’s
siblings. Not long after, petitioner was convicted of homicide and imprisoned in Muntinlupa
[7]
City. Consequently, AAA and BBB lived with their grandparents in La Trinidad, Benguet.
While petitioner was incarcerated, AAA and BBB visited him and sent him two greeting cards
containing the following texts, among others: “happy valentine”; “ur the best dad in the
world”; “I love you papa, love BBB, Love BJ”; “till we meet again”; portrait of Jesus Christ
[8]
with a heart, “this is for you dad”; “flordeliz, AAA P., love AAA and Iyos.”
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In 2001, petitioner was released on parole. He would frequently fetch AAA and BBB
from their grandparents’ house during weekends and holidays and they would stay with him in
[9]
Gabriela Silang, Baguio City.
Unsatisfied with the abuses committed against AAA, petitioner allegedly started
[10]
molesting BBB in May 2002.
In 2003, BBB spent New Year’s Day with her father. On
January 3, 2003, while they were sleeping, petitioner inserted his two (2) fingers into BBB’s
[11]
vagina.
BBB did not attempt to stop petitioner because of fear. Thereafter, they slept
[12]
beside each other.

[13]
BBB suffered the same ordeal the following night.

On February 8, 2003, BBB visited petitioner. Again, petitioner held her vagina, played
[14]
with it and inserted his fingers, which caused her pain.
[15]
On October 26, 2003, a
The same incident allegedly took place on August 3, 2003.
day before AAA’s birthday, while BBB was with petitioner, the latter committed the same
[16]
dastardly act. This time, it was for a longer period.
During All Saints’ Day of 2003, BBB spent two nights with her father and, during those
[17]
The same thing
nights (November 1 and 2), she experienced the same sexual abuse.
[18]
happened on December 28, 2003.
Notwithstanding the repeated incidents of sexual abuse committed against her, BBB did
[19]
not reveal her ordeal to anybody because of fear for her life and that of her mother.
AAA and BBB had the chance to reveal their horrifying experiences when their mother
ABC arrived for a vacation. AAA immediately told ABC what petitioner did to her. When
confronted by ABC, BBB likewise admitted the repeated abuses committed by petitioner.
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[20]
ABC forthwith reported the incidents to the National Bureau of Investigation.
After conducting medical examinations on AAA and BBB, the attending physician
remarked that there was a “disclosure of sexual abuse and she noted the presence of hymenal
notch in posterior portion of hymenal rim that may be due to previous blunt force or
[21]
penetrating trauma suggestive of abuse.”
With these findings, petitioner was charged with the crimes of Acts of
[22]
Lasciviousness,

committed against AAA, and nine (9) counts of Qualified Rape through
[23]

Sexual Assault,

committed against BBB, before the RTC. The crime of acts of

lasciviousness was allegedly committed as follows:
That sometime in the month of April 1995 up to 1996 in the City of Baguio,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
with lewd design and deliberate intent to cause malice and satisfy his lascivious desire, did
then and there willfully, unlawfully and feloniously touched and play the private part of the
offended party AAA, a minor 14 years of age against her will and consent which act debeased
(sic), demeaned and degraded the intrinsic worth and dignity of the minor as a human being.
[24]
CONTRARY TO LAW.

On the other hand, except for the dates of the commission of the crime, each Information for
Rape reads:
That on or about the 8th day of February 2003, in the City of Baguio, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, by means of force
and intimidation and taking advantage of his moral ascendancy over the private offended party
he being the biological father of said offended party, did then and there remove the pants and
underwear of said offended party and thereupon fondles her private part and forcibly inserted
his finger into the vagina of the offended party BBB, a minor, 11 years of age against her will
and consent, which acts constitute Rape as defined under Republic Act 8353 and which acts
demeaned, debased and degraded the intrinsic worth and dignity of the minor as a human
being.
[25]
CONTRARY TO LAW.

Upon arraignment, petitioner pleaded “Not guilty” to all the charges. During trial, he
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interposed the defense of denial and insisted that the charges against him were fabricated by his
[26]
wife to cover up the infidelity she committed while working abroad.

Petitioner also relied

on the testimonies of Florabel Flordeliz, Levy Hope Flordeliz and Roderick Flordeliz, whose
testimonies consisted mainly of the alleged infidelity of ABC; and petitioner, being a good
father, was often visited by his daughters at his residence, where the rooms they occupied were
[27]
only separated by see-through curtains.
[28]
On March 9, 2007, the RTC rendered a Joint Judgment

finding petitioner guilty as

charged, the dispositive portion of which reads:
WHEREFORE, premises all duly considered[,] the court finds that the prosecution has
established the guilt of the accused beyond reasonable doubt and hereby imposes upon him the
following penalties:
1.
In Criminal Case No. 23145-R for Acts of Lasciviousness, the Indeterminate
Penalty of 6 months of Arresto Mayor as the minimum penalty to 6 years of Prision
Correccional as the maximum penalty and to indemnify the victim AAA the amount of
P20,000.00 as moral damages and to pay the costs.
The penalty shall also carry the accessory penalty of perpetual special disqualification
from the right of suffrage (Art. 43, Revised Penal Code)[.]
2.
In Criminal Cases Nos. 23072-R to 23080-R, the Indeterminate Penalty of
twelve (12) years of Prision Mayor as the minimum penalty to twenty (20) years of Reclusion
Temporal as the maximum penalty for each case or nine (9) counts of sexual assault
considering the aggravating/qualifying circumstance of relationship against the accused and to
indemnify BBB the amount of P75,000.00 as moral damages and to pay the costs.
The penalties shall carry with them the accessory penalties of civil interdiction for life
and perpetual absolute disqualification (Art. 41, Revised Penal Code).
The accused shall be credited with 4/5 of his preventive imprisonment in the service of
his sentences.
In the service of his sentences, the same shall be served successively subject to the
provisions of Article 70 of the Revised Penal Code or the Three-Fold Rule.
[29]
SO ORDERED.

On appeal, the CA affirmed petitioner’s conviction with a modification of the amount of
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his civil liabilities.
Petitioner now comes before us, raising the following errors:
ACTS OF LASCIVIOUSNESS
The Honorable Court A Quo gravely erred in affirming the judgment of conviction of
the Honorable Regional Trial Court for the crime charged despite the fact that the guilt of the
petitioner has not been proven beyond reasonable doubt with moral certainty.
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RAPES THROUGH SEXUAL ASSAULT
1. The Honorable Court A Quo gravely erred in affirming the judgments of conviction
of the Honorable Regional Trial Court in Criminal Cases Nos. 23075-R (alleged rape through
sexual assault sometime in May, 2002) and 23078-R (alleged rape through sexual assault on
August 3, 2003) respectively, despite the complete absence of evidence to show how the
alleged incidents of rape through sexual assault were committed by petitioner on said
particular dates.
2. The Honorable Court A Quo gravely erred in affirming the judgments of conviction
of the Honorable Regional Trial Court in the other alleged counts of rape through sexual
assault despite the fact that the guilt of the petitioner has not been proven beyond
[30]
reasonable doubt with moral certainty.

Simply put, petitioner assails the factual and legal bases of his conviction, allegedly
because of lack of the essential details or circumstances of the commission of the crimes.
Petitioner, in effect, questions the credibility of the witnesses for the prosecution and insists
that the charges against him were designed to conceal ABC’s infidelity.
We have repeatedly held that when the offended parties are young and immature girls, as
in this case, courts are inclined to lend credence to their version of what transpired, considering
not only their relative vulnerability, but also the shame and embarrassment to which they would
[31]
be exposed if the matter about which they testified were not true.
It is not uncommon in incestuous rape for the accused to claim that the case is a mere
fabrication, and that the victim was moved by familial discord and influence, hostility, or
revenge. There is nothing novel about such defense, and this Court had the occasion to address
[32]
it in the past. In People v. Ortoa,
we held that:
Verily, no child would knowingly expose herself and the rest of her family to the humiliation
and strain that a public trial surely entails unless she is so moved by her desire to see to it that
the person who forcibly robbed her of her cherished innocence is penalized for his dastardly
act. The imputation of ill motives to the victim of an incestuous rape [or lascivious conduct]
becomes even more unconvincing as the victim and the accused are not strangers to each
other. By electing to proceed with the filing of the complaint, the victim risks not only losing a
parent, one whom, before his moral descent, she previously adored and looked up to, but also
the likelihood of losing the affection of her relatives who may not believe her claim. Indeed, it
is not uncommon for families to be torn apart by an accusation of incestuous rape. Given the
serious nature of the crime and its adverse consequences not only to her, it is highly
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improbable for a daughter to manufacture a rape charge for the sole purpose of getting even
with her father. Thus, the alleged ill motives have never swayed the Court against giving
credence to the testimonies of victims who remained firm and steadfast in their account of how
[33]
they were ravished by their sex offenders.

Neither can we sustain petitioner’s claim that the charges against him were products of
ABC’s fabrication to cover up the infidelity she committed while working abroad. No matter
how enraged a mother may be, it would take nothing less than psychological depravity for her
to concoct a story too damaging to the welfare and well-being of her own daughter. Courts are
seldom, if at all, convinced that a mother would stoop so low as to expose her own daughter to
[34]
physical, mental and emotional hardship concomitant to a rape prosecution.
We now proceed to discuss the specific crimes with which petitioner was charged.
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Criminal Case Nos. 23072-R, 23073-R, 23074-R, 23076-R, 23077-R, 23079-R, and 23080-R
for Rape Through Sexual Assault

The RTC, affirmed by the CA, correctly convicted petitioner of Rape in Criminal Case
Nos. 23072-R, 23073-R, 23074-R, 23076-R, 23077-R, 23079-R, and 23080-R.
In her direct testimony, BBB clearly narrated that, on seven (7) separate occasions,
petitioner woke her up, held her vagina, played with it, and inserted his fingers. During trial,
the prosecutor presented a small doll where BBB demonstrated how petitioner inserted his
[35]
forefinger and middle finger, making an up and down motion between the doll’s legs.
The insertion of petitioner’s fingers into the victim’s vagina constituted the crime of
[36]
Rape through sexual assault

under Republic Act (R.A.) No. 8353, or “The Anti-Rape Law

of 1997,” which in part provides:
Art. 266-A. Rape: When And How Committed. - Rape is committed:
1)
By a man who shall have carnal knowledge of a woman under any of the
following circumstances:
a)
Through force, threat, or intimidation;
b)
When the offended party is deprived of reason or otherwise
unconscious;
c)
By means of fraudulent machination or grave abuse of authority;
and
d)
When the offended party is under twelve (12) years of age or is
demented, even though none of the circumstances mentioned above be present.

2)
By any person who, under any of the circumstances mentioned in
paragraph 1 hereof, shall commit an act of sexual assault by inserting his penis into
another person’s mouth or anal orifice, or any instrument or object, into the genital or
[37]
anal orifice of another person.
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Aside from proving the fact that Rape was committed, the prosecution also established
that petitioner is the biological father of BBB and that the latter was less than twelve (12) years
old at the time of the commission of the crimes. Under Article 266-B of the Revised Penal
Code (RPC), rape by sexual assault, if attended by any of the aggravating circumstances under
[38]
paragraph 1

of Article 266-B, would carry the penalty of reclusion temporal, ranging from

twelve (12) years and one (1) day to twenty (20) years.
Applying the Indeterminate Sentence Law, the maximum term of the indeterminate
penalty shall be that which could be properly imposed under the RPC. Other than the
aggravating/qualifying circumstances of minority and relationship (which are already taken into
[39]
account to raise the penalty from prision mayor to reclusion temporal),

no other

aggravating circumstance was alleged and proven. Hence, the penalty shall be imposed in its
medium period, or fourteen (14) years, eight (8) months and one (1) day to seventeen (17) years
and four (4) months.
On the other hand, the minimum term of the indeterminate sentence should be within the
range of the penalty next lower in degree than that prescribed by the Code which is prision
mayor or six (6) years and one (1) day to twelve (12) years.
For each count of sexual assault, petitioner should be meted the indeterminate sentence
of ten (10) years of prision mayor as minimum, to seventeen (17) years and four (4) months of
reclusion temporal as maximum.
In line with prevailing jurisprudence, the victim of Rape through sexual assault is
entitled to recover civil indemnity in the amount of P30,000.00 for each count. This is
[40]
mandatory upon a finding of the fact of Rape.

Moreover, the award of moral damages is

automatically granted without need of further proof, it being assumed that a rape victim has
actually suffered moral damages entitling her to such award. She is, thus, entitled to recover
[41]
moral damages of P30,000.00 for each count.
In addition, the presence of the aggravating
circumstances of minority and relationship entitles her to an award of exemplary damages. The
amount of P30,000.00 for each count is appropriate under the circumstances.
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Criminal Case Nos. 23075-R and 23078-R
In Criminal Case No. 23075-R, it was alleged that petitioner sexually abused BBB on
August 3, 2003. Indeed, the RTC and the CA stated in their narration of facts that on that
particular date, while BBB was visiting her father, the incident happened. A perusal of the
transcript of the prosecution witnesses’ testimonies, however, reveals that no such incident
took place. No details were related by BBB herself as to the circumstances surrounding the
alleged incident.
In Criminal Case No. 23078-R, it was also stated in the Information that, from May 2002
to December 2003, petitioner committed the crime of Rape through sexual assault against
BBB. The Court notes, however, that the RTC decision is silent as to the sexual abuse
allegedly committed in May 2002. The RTC’s narration of facts started only with the incident
that occurred in January 2003. While the CA stated that, in May 2002, petitioner started
sexually abusing BBB, the statement was merely a conclusion unsupported by proof of how
the crime was committed. Assuming that acts of Rape were indeed committed in 2003 (which is
within the period from May 2002 to December 2003 as stated in the Information), those
instances could very well be the same incidents covered by the other Informations discussed
earlier.
Absent specific details of how and when the sexual abuses were committed, petitioner
should be acquitted in Criminal Case Nos. 23075-R and 23078-R.
Criminal Case No. 23145-R for Acts of Lasciviousness
In Criminal Case No. 23145-R, petitioner was charged with and convicted of Acts of
Lasciviousness and sentenced to suffer the penalty prescribed by Article 336 of the RPC.
While we sustain petitioner’s conviction of acts of lasciviousness, we modify the assailed
Decision in order to give the proper designation to the crime committed and the law violated,
and eventually to impose the proper penalty.
It is undisputed that at the time of the commission of the sexual abuse, AAA was eleven
[42]
(11) years old.

This calls for the application of R.A. No. 7610 or “The Special Protection
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of Children Against Child Abuse, Exploitation and Discrimination Act,” which defines sexual
abuse of children and prescribes the penalty therefor in its Article III, Section 5, to wit:
SEC. 5. Child Prostitution and Other Sexual Abuse. — Children, whether male or
female, who for money, profit, or any other consideration or due to the coercion or influence
of any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are
deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be
imposed upon the following:
xxxx
(b) Those who commit the act of sexual intercourse or lascivious conduct with a child
exploited in prostitution or subjected to other sexual abuse: Provided, That when the victim is
under twelve (12) years of age, the perpetrators shall be prosecuted under Article 335,
paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised Penal Code,
for rape or lascivious conduct, as the case may be: Provided, That the penalty for lascivious
conduct when the victim is under twelve (12) years of age shall be reclusion temporal in
[43]
its medium period.

Paragraph (b) punishes sexual intercourse or lascivious conduct not only with a child
exploited in prostitution, but also with a child subjected to other sexual abuses. It covers not
only a situation where a child is abused for profit, but also where one -- through coercion,
intimidation or influence -- engages in sexual intercourse or lascivious conduct with a
[44]
child.
However, pursuant to the foregoing provision, before an accused can be convicted of
child abuse through lascivious conduct committed against a minor below 12 years of age, the
requisites for acts of lasciviousness under Article 336 of the RPC must be met in addition to
[45]
the requisites for sexual abuse under Section 5 of R.A. No. 7610.
The crime of Acts of Lasciviousness, as defined in Article 336 of the RPC, has the
following elements:
(1)

That the offender commits any act of lasciviousness or lewdness;

(2)

That it is done under any of the following circumstances:
a. By using force or intimidation; or
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b. When the offended party is deprived of reason or otherwise
unconscious; or
c. When the offended party is under 12 years of age; and
[46]
(3)

That the offended party is another person of either sex.

In addition, the following elements of sexual abuse under Section 5, Article III of R.A.
No. 7610 must be proven:
(1)

The accused commits the act of sexual intercourse or lascivious

(2)
The said act is performed with a child exploited in prostitution or
sexual abuse; and
(3)

conduct;
subjected to other

[47]
The child, whether male or female, is below 18 years of age.

Section 32, Article XIII of the Implementing Rules and Regulations of R.A. No. 7610
defines lascivious conduct as follows:
[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin,
breast, inner thigh, or buttocks, or the introduction of any object into the genitalia, anus or
mouth of any person, whether of the same or opposite sex, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person, bestiality, masturbation,
[48]
lascivious exhibition of the genitals or pubic area of a person.

Based on the foregoing definition, petitioner’s act of touching AAA’s vagina and playing
with it obviously amounted to lascivious conduct. Considering that the act was committed on a
child less than twelve years old and through intimidation, it is beyond cavil that petitioner is
guilty under the aforesaid laws.
We are aware that the Information specifically charged petitioner with Acts of
Lasciviousness under the RPC, without stating therein that it was in relation to R.A. No. 7610.
However, the failure to designate the offense by statute or to mention the specific provision
penalizing the act, or an erroneous specification of the law violated, does not vitiate the
information if the facts alleged therein clearly recite the facts constituting the crime charged.
The character of the crime is not determined by the caption or preamble of the information nor
by the specification of the provision of law alleged to have been violated, but by the recital of
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[49]
the ultimate facts and circumstances in the complaint or information.
In the instant case, the body of the Information contains an averment of the acts alleged
to have been committed by petitioner and unmistakably describes acts punishable under
Section 5(b), Article III of R.A. No. 7610.
It is also undisputed that petitioner is the father of AAA. The RTC did not appreciate
the alternative circumstance of relationship, because it was not alleged in the Information. We
do not agree.
[50]
The resolution

of the investigating prosecutor, which formed the basis of the

Information, a copy of which is attached thereto, stated that petitioner is the victim’s biological
father. There was, therefore, substantial compliance with the mandate that an accused be
[51]
informed of the nature of the charge against him.
In crimes against chastity, like acts of lasciviousness, relationship is considered
[52]
Considering that AAA was less than twelve (12) years old at the time the
aggravating.
crime was committed, petitioner should be meted the penalty of reclusion temporal in its
medium period, or fourteen (14) years, eight (8) months and one (1) day to seventeen (17) years
and four (4) months. Applying the Indeterminate Sentence Law, petitioner should be meted the
indeterminate penalty of thirteen (13) years, nine (9) months and eleven (11) days of reclusion
temporal as minimum, to sixteen (16) years, five (5) months and ten (10) days of reclusion
temporal as maximum.
With respect to the lascivious conduct amounting to child abuse under Section 5(b) of
[53]
R.A. No. 7610 committed by petitioner, we impose a fine of P15,000.00.
[54]
Civil indemnity ex delicto in the amount of P20,000.00 shall be awarded.

Additionally,

upon a finding of guilt of the accused for acts of lasciviousness, the amount of P15,000.00 as
moral damages may be awarded to the victim in the same way that moral damages are awarded
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to victims of rape even without need of proof because it is assumed that they suffered moral
[55]
injury.

In view of the presence of the aggravating circumstance of relationship, the

amount of P15,000.00 as exemplary damages should likewise be awarded.
WHEREFORE, premises considered, the Court of Appeals’ July 29, 2008 Decision
and February 16, 2009 Resolution in CA-G.R. CR No. 30949 are AFFIRMED with
MODIFICATIONS. The Court finds petitioner Salvador Flordeliz y Abenojar:
1. GUILTY of seven (7) counts of RAPE Through Sexual Assault in Criminal Case
Nos. 23072-R, 23073-R, 23074-R, 23076-R, 23077-R, 23079-R, and 23080-R. He is
sentenced to suffer the indeterminate penalty of ten (10) years of prision mayor, as minimum,
to seventeen (17) years and four (4) months of reclusion temporal, as maximum, for each
count. Petitioner is ordered to indemnify BBB P30,000.00 as civil indemnity; P30,000.00 as
moral damages; and P30,000.00 as exemplary damages, for each count;
2. GUILTY of ACTS OF LASCIVIOUSNESS in Criminal Case No. 23145-R. He is
sentenced to suffer the indeterminate penalty of thirteen (13) years, nine (9) months and eleven
(11) days of reclusion temporal, as minimum, to sixteen (16) years, five (5) months and ten
(10) days of reclusion temporal, as maximum. He is likewise ordered to pay a fine of
P15,000.00 and to indemnify AAA P20,000.00 as civil indemnity, P15,000.00 as moral
damages, and P15,000.00 as exemplary damages;
3. NOT GUILTY in Criminal Case Nos. 23075-R and 23078-R.
SO ORDERED.

ANTONIO EDUARDO B. NACHURA
Associate Justice

WE CONCUR:

RENATO C. CORONA
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THIRD DIVISION
JAREN TIBONG y CULLA-AG,
Petitioner,

G.R. No. 191000
Present:
CARPIO MORALES, Chairperson,
BERSAMIN,
DEL CASTILLO,*

- versus -

VILLARAMA, JR., and
SERENO, JJ.
PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:
September 15, 2010

x-------------------------------------------------- x
DECISION
CARPIO MORALES, J.:
Jaren Tibong y Culla-ag (petitioner) was indicted for attempted rape allegedly committed
as follows:
[1]
That on or about the 14th [sic]
day of April 2006, at Betag, Municipality of La
Trinidad, Province of Benguet, Philippines and within the jurisdiction of this Honorable Court,
the above-named accused, with lewd designs, did then and there willfully, unlawfully and

[2]
feloniously try and attempt to rape [AAA ] while the latter was sleeping and therefore
unconscious, by removing the latter’s pajama and panty, and thereafter holding her vagina and
fondling her breasts, and endeavor to have sexual intercourse with her against her will and
consent, thereby commencing in the execution of the crime of rape but did not perform all the
acts of execution which should have produced the felony as a consequence by reason that the
offended party was awakened, defended herself and escaped from him, which cause is not his
spontaneous desistance, to the damage and prejudice of the said [AAA].
[3]
That the accused and [AAA] are relatives within the 3rd civil degree.
(Underscoring
supplied)
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On April 17, 2006, then 18-year-old AAA, a college student at the Benguet State
University, was at the house owned by petitioner’s parents at Betag, La Trinidad, Benguet
[4]
One of the
where she was boarding. She occupied a room at the 3-bedroom basement.
rooms was occupied by petitioner and his wife. The third room was unoccupied.
From the account of AAA, the following transpired:
Days before the incident, petitioner’s wife left the house after a misunderstanding with
[5]
him. Before midnight of April 17, 2006, petitioner arrived and repaired to the sofa at the
basement’s living room. AAA thereafter fell asleep but was awakened at about midnight as she
[6]
“felt someone was undressing [her].”
She saw petitioner, her first cousin (her father and his
mother being siblings), wearing only “briefs” and “crouching over [her],” “on top of [her] bed,”
[7]
and pulling down her pajamas and panties.
She asked appellant why he was doing that, to
which he replied that “[they] will have sexual intercourse” and keep it a secret. She retorted if
he was not sickened about it, to which he replied that she need not be bothered about their
[8]
being cousins.
Continuing, AAA narrated:
She resisted and pulled up her pajamas and panties, but appellant pulled them down to
her knees and mashed her breasts. He soon told her that they would watch a “bold” movie and
[9]
apply what they watched.

She struggled to free herself, but he forced her to lie down. She

tried to shout for help, but he covered her mouth.
AAA further recounted:
Petitioner thereafter went towards the compact disc (CD) player which was “in front of
the door of [her] room” to insert/play a CD. Finding the opportunity to escape, she grabbed
her cell phone and bag which were placed on top of a table at her bedside, ran out of the house
after appellant failed to restrain her, headed towards the highway, took a taxicab and proceeded
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[10]
to the house of her elder brother BBB

in Bahong, La Trinidad where she sought refuge.

The following morning (April 18), AAA, accompanied by BBB and an uncle, reported
the incident to the La Trinidad Police Station where P03 Chona P. Bugnay took down her
[11]
sworn complaint.
The presentation of prosecution witnesses BBB and P03 Chona Bugnay was dispensed
with, the defense having admitted the corroborative nature of their respective testimonies.

Upon the other hand, petitioner whose wife, as earlier reflected, left the house days
before the incident after a quarrel with him, denied the accusation. He claimed that in the
afternoon of April 17, 2006 until past 1:00 A.M. of the following day (April 18), he was
drinking liquor with his friend Benny Malao (Malao) in three places – first at his (petitioner’s)
father’s house, then at Maryland, and finally at Malao’s boarding house, all located at La
Trinidad; and on returning home drunk early morning of April 18, he immediately went to sleep
[12]
at the living room adjacent to AAA’s room.
Branch 62 of the Regional Trial Court (RTC) of La Trinidad, Benguet found petitioner
guilty of attempted rape, as charged, disposing as follows:
WHEREFORE, the accused must be, as he is hereby found guilty beyond reasonable
doubt of the crime of attempted rape.
Applying the Indeterminate Sentence Law, there being no modifying circumstance
established, he is hereby imposed a penalty of imprisonment ranging from three (3) years and
four (4) months of prision correccional medium, as minimum, to eight (8) years and six (6)
months of prision mayor medium, as maximum.
The accused is hereby ordered to pay the private complainant moral damages in the
amount of Twenty Five Thousand Pesos (P25,000.00) and to pay the costs.
[13]
SO ORDERED.

The Court of Appeals affirmed petitioner’s conviction, hence, the present petition for
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review on certiorari, contending that the prosecution failed to prove petitioner’s guilt beyond
reasonable doubt.
[14]
Petitioner cites Perez v. Court of Appeals

which held:

Petitioner’s acts of lying on top of the complainant, embracing and kissing her, mashing
her breasts, inserting his hand inside her panty and touching her sexual organ, while admittedly
obscene and detestable acts, do not constitute attempted rape absent any showing that
petitioner actually commenced to force his penis into the complainant’s sexual organ.
[15]
Rather, these acts constitute acts of lasciviousness. x x x.
(Emphasis and underscoring
supplied)

Insisting that there was no attempted rape, petitioner argues that AAA merely testified
that he told her that they would have sexual intercourse; and that “this is not equivalent to
carnal knowledge, or even an attempt to have carnal knowledge,” since there is no showing that
[16]
he had commenced or attempted to insert his penis into her sexual organ before she fled.
Under Article 6 of the Revised Penal Code, there is an attempt to commit a felony when
the offender commences its commission directly by overt acts but does not perform all the acts
of execution which should produce the felony by reason of some cause or accident other than
his own spontaneous desistance.
Article 336 of the Revised Penal Code provides:
Any person who shall commit any act of lasciviousness upon the other person of either
sex, under any of the circumstances mentioned in the preceding article [referring to Article
335 on rape], shall be punished by prision correccional.

While rape and acts of lasciviousness have the same nature, they are fundamentally
different. For in rape, there is the intent to lie with a woman, whereas in acts of lasciviousness,
[17]
this element is absent.
Ironically, during the defense’s cross examination of AAA, the existence of petitioner’s
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overt acts showing his intent to lie with her was put to light. Consider the following testimony
of AAA on cross examination:
Atty. Santos [defense counsel, to witness AAA]:
xxxx
Q
A

He did not try to insert his penis into your vagina, Madam Witness?
He was trying to force it on me but I covered my vagina.

Q

Is it not a fact that when he put down your pajama and underwear down to your knee,
he was still wearing his brief?
Sir, his brief was already lowered down to the middle of his upper leg (witness was
illustrating by touching the middle of her upper legs).

A

Q
A

When he tried to lie on top of you, you wrestled and you tried to run out from
your room. Is that correct?
Yes, sir.
xxxx

Q
A

And that was the time that when he opened the CD player, you took your cell phone
and ran out from your room?
Yes, sir.

Q

So in other words, Mr. Jaren Tibong had no chance of inserting his penis in your
vagina because you ran out of your room already. Correct?

A

Yes, sir.

[18]
(Emphasis and underscoring supplied)

Petitioner’s acts, as narrated by AAA, far from being mere obscene or lewd, indisputably
show that he intended to have, and was bent on consummating, carnal knowledge of AAA.

WHEREFORE, the petition is DENIED. The assailed Court of Appeals Decision

[19]

of October 12, 2009 in CA-G.R. CR No. 31644 is AFFIRMED. Costs against petitioner.
SO ORDERED.

CONCHITA CARPIO MORALES
Associate Justice
WE CONCUR:
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DECISION

CARPIO, J.:

The Case
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On appeal is the 28 September 2007 Decision1 of the Court of Appeals in CA-G.R. CR H.C.
No. 01980, affirming with modification the 4 July 2003 Decision2 of the Regional Trial Court,
Parañaque City, Branch 260, convicting appellant Ernesto Fragante y Ayuda of nine (9) counts
of acts of lasciviousness and one (1) count of rape, all committed against his minor daughter,
AAA.3

The Facts

In ten (10) Informations filed on 14 July 1998, appellant was charged with nine (9) counts of
acts of lasciviousness and one (1) count of rape all committed against his own minor daughter
AAA. The Informations4 read:

CRIMINAL CASE NO. 98-651 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That in between the period of April-May 1993, in Parañaque, Metro Manila, and within the
jurisdiction of this Honorable Court, above-named accused, by taking advantage of his then ten (10)
year old biological daughter, [AAA], and with lewd designs, did then willfully, unlawfully and
feloniously fondled (sic) the breast of [AAA].

CRIMINAL CASE NO. 98 – 652 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in May 1993, in Parañaque, Metro Manila and within the jurisdiction of this Honorable
Court, above-named accused, by taking advantage of his then ten (10) year old biological daughter,
[AAA], and with lewd designs, did then willfully, unlawfully and feloniously fondled (sic) the breasts
of [AAA], touched (sic) and inserted (sic) his finger into the vagina of said minor-victim.

CRIMINAL CASE NO. 98 – 653 for Violation of Art. 336 of the RPC, as amended, in relation to
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Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in between the period commencing in June 1993 until August 1993, in Parañaque,
Metro Manila and within the jurisdiction of this Honorable Court, above-named accused, by taking
advantage of his then ten (10) year old biological daughter, [AAA], and with lewd designs, did then
willfully, unlawfully and feloniously fondled (sic) the breasts of [AAA], touched (sic) and inserted
(sic) his finger into the vagina of said minor-victim.

CRIMINAL CASE NO. 98 – 654 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in between the period of October to December 1993 at Shaolin Chinese Restaurant
located at Sucat Road, Parañaque, Metro Manila and within the jurisdiction of this Honorable Court,
above-named accused, by taking advantage of his then eleven (11) year old biological daughter,
[AAA], and with lewd designs, did then willfully, unlawfully and feloniously fondled (sic) and sucked
the breasts of [AAA], and thereafter touched the vagina of said minor-victim.

CRIMINAL CASE NO. 98 – 655 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in December 1993 at Shaolin Chinese Restaurant located at Sucat Road, Parañaque,
Metro Manila and within the jurisdiction of this Honorable Court, above-named accused, by taking
advantage of his then eleven (11) year old biological daughter, [AAA], and with lewd designs, did then
willfully, unlawfully and feloniously fondled (sic) and sucked the breasts of [AAA], and thereafter
touched the vagina of said minor-victim.

CRIMINAL CASE NO. 98 – 656 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in between the period commencing in January 1994 to August 1994, in Parañaque,
Metro Manila and within the jurisdiction of this Honorable Court, above-named accused, by taking
advantage of his then eleven (11) year old biological daughter, [AAA], and with lewd designs, did then
willfully, unlawfully and feloniously touched (sic) and sucked the breasts of [AAA], licked (sic) her
vagina and inserted (sic) his finger into the private part of said minor-victim.

CRIMINAL CASE NO. 98 – 657 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:
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That sometime in between the period commencing in August 1994 until September 1995, in
Parañaque, Metro Manila and within the jurisdiction of this Honorable Court, above-named accused,
by taking advantage of his then twelve (12) year old biological daughter, [AAA], and with lewd
designs, did then willfully, unlawfully and feloniously touched (sic) and sucked (sic) the breasts of
[AAA], licked (sic) her vagina and inserted (sic) his finger into the private part of said minor-victim.

CRIMINAL CASE NO. 98 – 658 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in September 1997, in Parañaque, Metro Manila and within the jurisdiction of this
Honorable Court, above-named accused, by taking advantage of his then fifteen (15) year old
biological daughter, [AAA], and with lewd designs, did then willfully, unlawfully and feloniously
touched (sic) and sucked (sic) the breasts of [AAA], licked (sic) her vagina and inserted (sic) his
finger into the private part of said minor-victim.

CRIMINAL CASE NO. 98 – 659 for Violation of Art. 336 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in (sic) October 25, 1997, in Parañaque, Metro Manila and within the jurisdiction of
this Honorable Court, above-named accused, by taking advantage of his then fifteen (15) year old
biological daughter, [AAA], and with lewd designs, did then willfully, unlawfully and feloniously
touched (sic) and sucked (sic) the breasts of [AAA], licked (sic) her vagina and inserted (sic) his
finger into the private part of said minor-victim.

CRIMINAL CASE NO. 98 – 660 for Violation of Article 335 of the RPC, as amended, in relation to
Section 5(b), Art. III of R.A. 7610, committed as follows:

That sometime in September 1995, in Parañaque, Metro Manila and within the jurisdiction of this
Honorable Court, above named accused, by taking advantage of his then thirteen (13) year old
biological daughter [AAA], and with lewd designs, did then willfully, unlawfully and feloniously, lie
and had carnal knowledge with the said minor victim, against her will.5

The Court of Appeals narrated the facts as follows:
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Ernesto A. Fragante (Ernesto hereafter) married CCC on October 6, 1975, in Sta. Cruz Manila, and
such marriage was ratified on December 7, 1995 celebrated in San Sebastian Parish Church. That
union, produced three offsprings. [AAA], the victim herein, is their third child. She was born on
August 23, 1982. x x x

Sometime in April 1993 to May 1993, three or four months before her eleventh (11) birthday, [AAA]
woke up one early morning to prepare for the driving lessons which her father Ernesto, promised to
teach them that day. [AAA] was the first to wake up. She was in her room when her father entered
and lay on her bed. He then asked [AAA] to lie beside him to which [AAA] obeyed. While lying
beside her, Ernesto was talking to her about a lot of things, and as he talked he started to fondle her
breast and suck her nipples.

xxxx

The incident was repeated sometime between June 1993 and August 1993. Ernesto told [AAA] to get
inside his room, then he would lock the door. Once inside the room, he would scold [AAA] for reasons
unknown to her. When she would start to cry, her father would start to touch her breast, then he would
suck her nipples while he was rubbing her vagina.

On two occasions, between October 1993 and December 1993, at Shaolin Chinese Restaurant located
in Sucat, Parañaque, which the Fragante family owned, there was a small back room used as an office
which later was converted into a room where they could rest. [AAA] was told by her father to rest in
that room and once inside, while talking to her, he covered the windows with manila paper. He lay
down beside her in the folding bed. He fondled her breast, squeezed them and then later inserted his
hand under her shirt as he pull it up and put his mouth on her breast to suck it alternately. He started
stroking her genitals with her shorts on. She did not do anything as she was in shock at that time.

In December 1993, [AAA] and her father bought food from Jollibee. She was instructed to eat it at the
back room of their Shaolin Chinese Restaurant so that other employees would not see it. After eating,
Ernesto asked her to lie down in the folding bed and he again lay down beside her and massaged her
breast and sucked her nipples while continuously rubbing her vagina by inserting his hand inside her
shorts.

Sometime in January 1994, around 10 o'clock in the evening, while [AAA] was sleeping in another
room, Ernesto entered her room. He lay beside her, and started sucking her breast. He removed her
shorts and then touched her vagina. He then inserted his finger inside her vagina.

In August-September 1994, she was around twelve (12) years old, Ernesto molested her again inside
his room, by massaging her private parts and sucking her nipples while continuously rubbing her
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vagina and afterwards inserting his finger inside it.

In September 1995, at the age of thirteen (13), [AAA] was raped by her father Ernesto. She was told
to get inside his room and was scolded by him before she was made to lie down in his bed. Her shirt
was removed, and her breast and vagina were fondled by him. Thereafter, he sucked her nipples while
continuously touching her vagina. He removed her shorts and panty, then spreaded her legs and
inserted his penis in her vagina. She struggled and begged him to remove his penis. She said she could
not recall the exact details of what her father was doing. He stayed on top of her despite her pleas. x x
x

Ernesto was not able to find time to molest [AAA] in September 1995-1996, because he was hardly
home and was busy with his bookstore business in Visayas and Mindanao.

xxxx

In the evening of October 25, 1997, Irma, together with their brother Marco accompanied their
mother Gaudencia to a wake of their mother's friend. [AAA] wanted to go with them but she was left
home alone with Ernesto who refused to allow [AAA] to go with them. x x x

xxxx

Her father started massaging her breast and [AAA] removed his hands and stood up but she was bitten
and pushed towards the bed. Her father strangled her and asked whether she preferred to be strangled
first and she answered no. He started touching her private parts again and this time she continued
warding off his hands and when she heard their car entering their garage, she told her father that her
mother had arrive. That was the only time she was allowed to leave but was stopped by her father and
warned not tell her mother what happened.

x x x They later proceeded to the NBI, Taft Ave. Manila to report the incidents and where [AAA]
executed her complaint-affidavit. Her mother and siblings also executed their affidavits.6

xxxx
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During arraignment on April 26, 1999, the accused entered separate pleas of “Not Guilty” to all the
crimes charged.

Joint trial ensued thereafter.

Prosecution presented the following witnesses: [AAA], BBB, CCC, and Dr. Bernadette Madrid. The
defense presented Ernesto Fragante as the sole witness.7

The Ruling of the Trial Court

On 4 July 2003, the trial court rendered a Decision convicting appellant for the crimes charged.
The dispositive portion of the trial court's decision reads:

WHEREFORE, after careful perusal of the evidence presented, this Court finds as follows: for (sic)

Criminal Case No. 98-651 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-652 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-653 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.
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Criminal Case No. 98-654 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-655 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-656 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-657 For Violation of Art. 336 of the RPC, as amended, in relation to Section
5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda Fragante GUILTY BEYOND
REASONABLE DOUBT and is hereby sentenced to suffer an imprisonment of reclusion temporal of
FOURTEEN (14) YEARS EIGHT (8) MONTHS and ONE (1) DAY to FIFTEEN (15) YEARS SIX (6)
MONTHS and TWENTY (20) DAYS.

Criminal Case No. 98-658 for Section 5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda
Fragante GUILTY BEYOND REASONABLE DOUBT and is hereby sentenced to suffer an
imprisonment of SIX (6) MONTHS and ONE (1) DAY to SIX (6) YEARS.

Criminal Case No. 98-659 for Section 5(b), Art. III of RA 7610 finds the accused Ernesto Ayuda
Fragante GUILTY BEYOND REASONABLE DOUBT and is hereby sentenced to suffer an
imprisonment of SIX (6) MONTHS and ONE (1) DAY to SIX (6) YEARS.

Criminal Case No. 98-660 for RAPE this court finds the accused ERNESTO AYUDA FRAGANTE
GUILTY BEYOND REASONABLE DOUBT and is hereby sentenced to DEATH. He is ordered to
pay the complainant P50,000.00 as civil liability and P50,000.00 as moral damages.

SO ORDERED.8
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The Ruling of the Court of Appeals

The Court of Appeals found appellant guilty beyond reasonable doubt for the crimes charged. In
upholding appellant's conviction, the Court of Appeals gave credence to AAA's testimony
narrating how appellant sexually abused her repeatedly. The Court of Appeals junked appellant's
contentions that (1) AAA's testimony lacked specific details such as the actual date of
commission of the acts of lasciviousness, and was inconsistent with respect to the charge of rape;
(2) AAA was ill motivated in filing the criminal complaints; (3) the charge of rape was
unsubstantiated by medical findings; and (4) the delay in reporting the incidents to the proper
authorities renders the charges dubious.

On 28 September 2007, the Court of Appeals rendered a Decision the dispositive portion of
which reads:

WHEREFORE, the decision of the Regional Trial Court, of Parañaque City, Branch 260, dated July 4,
2003 is AFFIRMED with MODIFICATION as follows:

1.

In Criminal Cases Nos. 98-651, 98-652, 98-653, 98-654, 98-655, 98-656, 98-657, accused-appellant
Ernesto A. Fragante is hereby sentenced to suffer Indeterminate Penalty, the minimum of which is
fourteen (14) years and eight (8) months of reclusion temporal minimum and the maximum of which
is seventeen (17) years and four (4) months of reclusion temporal medium, for acts of lasciviousness
under Article III, Section 5 (b) of Republic Act No. 7610, and is also ordered to pay [AAA] the
amount of P50,000.00 as moral damages for each count of acts of lasciviousness;

2. In pursuant with Section 31(f), Article XII, of Republic Act No. 7610, a FINE in the amount of
Thirty Thousand (Php30,000.00) Pesos for each count of the nine (9) counts of lascivious conduct is
hereby imposed;

3.

The penalty imposed in Criminal Case No. 98-658 and Criminal Case No. 98-659 by the trial court is
hereby AFFIRMED without modification;
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4.

In Criminal Case No. 98-660, the penalty imposed is hereby reduced to reclusion perpetua by virtue
of R.A. No. 9346, which prohibits the imposition of death penalty.

5.

In view of the jurisprudential trend, the amount of moral damages for Criminal Case No. 98-660 is
hereby INCREASED to Seventy Five Thousand (Php 75,000.00) Pesos and the civil indemnity is
likewise increased to Seventy Five Thousand (Php 75,000.00) and an additional amount of Twenty
Five Thousand (Php 25,000.00) as exemplary damages.

SO ORDERED.9

The Issue

The sole issue in this case is whether the Court of Appeals erred in affirming appellant's
conviction for nine (9) counts of acts of lasciviousness and one (1) count of rape.

The Ruling of this Court

We sustain appellant's conviction for seven (7) counts of acts of lasciviousness and one (1) count
of rape. We acquit appellant for two (2) counts of acts of lasciviousness on the ground of
reasonable doubt.

Criminal Case No. 98-660 for Rape

Appellant contends that the Court of Appeals erred in convicting him for the crime of rape since
the prosecution failed to overthrow the presumption of innocence. Appellant alleges that (1)
AAA's testimony was full of inconsistencies and improbabilities which cast serious doubts on the
truthfulness of her account; (2) the medical findings do not support the charge of rape; (3)
AAA's delayed reporting of the incident renders the charges dubious; and (4) AAA and her
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mother harbored a grudge against appellant.10

We are not persuaded. The prosecution sufficiently established appellant's guilt beyond
reasonable doubt for the crime of rape.

Article 335 of the Revised Penal Code11 provides:

Art. 335. When and how rape is committed. - Rape is committed by having carnal knowledge of a
woman under any of the following circumstances:
1. By using force or intimidation;
2. When the woman is deprived of reason or otherwise unconscious; and
3. When the woman is under twelve years of age or is demented.

As correctly found by the Court of Appeals, all the essential elements of rape are present in this
case. The evidence on record clearly proves that appellant had carnal knowledge of his own
minor daughter AAA.

We reject appellant's contention that AAA's testimony was full of inconsistencies. On the
contrary, AAA's testimony that she was raped by appellant was very consistent and
straightforward. Notably, appellant did not point out the supposed inconsistencies, and
proceeded in arguing that his moral ascendancy over his daughter was insufficient to intimidate
AAA.

It must be stressed that the gravamen of rape is sexual congress with a woman by force and
without consent.12 In People v. Orillosa,13 we held that actual force or intimidation need not be
employed in incestuous rape of a minor because the moral and physical dominion of the father is
sufficient to cow the victim into submission to his beastly desires.14 When a father commits the
odious crime of rape against his own daughter, his moral ascendancy or influence over the latter
substitutes for violence and intimidation.15 The absence of violence or offer of resistance would
not affect the outcome of the case because the overpowering and overbearing moral influence of
the father over his daughter takes the place of violence and offer of resistance required in rape
cases committed by an accused who did not have blood relationship with the victim.16
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In this case, AAA's testimony clearly showed how appellant took advantage of his relationship
with and his moral ascendancy over his minor daughter when he had carnal knowledge of her.
As found by the Court of Appeals, appellant instilled fear on AAA's mind every time he sexually
molested her, thus:

[AAA] also admitted that after accused-appellant has started sexually molesting her until she was
raped, she was so frightened of him. In fact she could not tell her mother of her ordeal, mindful of the
serious threats on her life and of the chaos it would cause their family.17

We likewise find appellant's claim that the medical findings do not support the charge of rape
untenable. Aside from AAA's positive, straightforward, and credible testimony, the prosecution
presented the medical certificate issued by Dr. Bernadette Madrid18 and the latter's testimony
which corroborate AAA's claim that appellant raped her.
The Court is not impressed with appellant's claim that AAA’s failure to immediately report the
incidents to the proper authorities affected her credibility.19 Delay could be attributed to the
victim's tender age and the appellant's threats.20 A rape victim's actions are oftentimes influenced
by fear, rather than reason.21 In incestuous rape, this fear is magnified because the victim usually
lives under the same roof as the perpetrator or is at any rate subject to his dominance because of
their blood relationship.22

We also find appellant's imputation of ill-motive on the part of the victim, including his wife and
AAA's sister, in filing the criminal charges devoid of merit. Suffice it to state that the resentment
angle, even if true, does not prove any ill motive on AAA’s part to falsely accuse appellant of
rape or necessarily detract from her credibility as witness.23 Motives, such as those arising from
family feuds, resentment, or revenge, have not prevented the Court from giving, if proper, full
credence to the testimony of minor complainants who remained consistent throughout their
direct and cross-examinations.24

For appellant's guilt for the crime of rape committed against his own minor daughter AAA, we
sustain the penalty of reclusion perpetua imposed on appellant. While the Court of Appeals
correctly reduced the penalty of death25 to reclusion perpetua, the Court of Appeals failed to
indicate that the reduction of the penalty to reclusion perpetua is without eligibility for parole
in accordance with Sections 2 and 3 of Republic Act No. 9346.26
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As regards appellant's civil liability, we affirm the award of moral damages and civil indemnity,
which are automatically granted without need of proof or pleading,27 each in the sum of
P75,000. However, we increase the award of exemplary damages from P25,000 to P30,000
consistent with prevailing jurisprudence.28

Criminal Case Nos. 98-651, 98-652, 98-653, 98-654,
98-655, 98-656, 98-657, 98-658,
and 98-659 for Acts of Lasciviousness

Appellant argues that the Court of Appeals erred in convicting him for nine counts of acts of
lasciviousness since the prosecution failed to establish with particularity the date of the
commission of the offense. Appellant contends that AAA's testimony was a “sweeping
generalization of the crimes committed.”29 According to appellant, AAA's statement “that the
said acts were allegedly committed so many times on certain occasions is clearly inadequate and
grossly insufficient” to sustain a conviction.30

We are not convinced.

Appellant was charged with violation of Article 336 of the Revised Penal Code, as amended, in
relation to Section 5(b), Article III of Republic Act No. 7610. These provisions state:

Art. 336. Acts of lasciviousness. — Any person who shall commit any act of lasciviousness upon other
persons of either sex, under any of the circumstances mentioned in the preceding article, shall be
punished by prision correccional.

Section 5. Child Prostitution and Other Sexual Abuse. – Children, whether male or female, who for
money, profit, or any other consideration or due to the coercion or influence of any adult, syndicate or
group, indulge in sexual intercourse or lascivious conduct, are deemed to be children exploited in
prostitution and other sexual abuse.

The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed upon
the following:
xxxx
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(b) Those who commit the act of sexual intercourse of lascivious conduct with a child exploited in
prostitution or subject to other sexual abuse; Provided, That when the victim is under twelve (12)
years of age, the perpetrators shall be prosecuted under Article 335, paragraph 3, for rape and Article
336 of Act No. 3815, as amended, the Revised Penal Code, for rape or lascivious conduct, as the case
may be: Provided, That the penalty for lascivious conduct when the victim is under twelve (12) years
of age shall be reclusion temporal in its medium period; x x x

The elements of sexual abuse under Section 5, Article III of Republic Act No. 7610 are as
follows:

1.

The accused commits the act of sexual intercourse or lascivious conduct.

2.

The said act is performed with a child exploited in prostitution or subjected to sexual
abuse.

3.

The child, whether male or female, is below 18 years of age.31

As correctly found by the Court of Appeals, all the elements of sexual abuse under Section 5,
Article III of RA 7610 are present here.

First, appellant's repeated touching, fondling, and sucking of AAA's breasts and inserting his
finger into AAA's vagina with lewd designs undoubtedly constitute lascivious conduct under
Section 2(h) of the Implementing Rules and Regulations of Republic Act No. 7610, to wit:

(h) “Lascivious conduct” means the intentional touching, either directly or through clothing, of
the genitalia, anus, groin, breast, inner thigh, or buttocks, or the introduction of any object into
the genitalia, anus or mouth, of any person, whether of the same or opposite sex, with an intent to
abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any person, bestiality,
masturbation, lascivious exhibition of the genitals or public area of a person.

Second, appellant, as a father having moral ascendancy over his daughter, coerced AAA to
engage in lascivious conduct, which is within the purview of sexual abuse. In People v. Larin,32
we held:

A child is deemed exploited in prostitution or subjected to other sexual abuse, when the child
indulges in sexual intercourse or lascivious conduct (a) for money, profit, or any other
consideration; or (b) under the coercion or influence of any adult, syndicate or group.
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Third, AAA is below 18 years old at the time of the commission of the offense, based on her
testimony which was corroborated by her Birth Certificate33 presented during the trial. Section
3(a), Article I of Republic Act No. 7610 provides:

SECTION 3. Definition of Terms. (a) “Children” refers [to] persons below eighteen (18) years of age or those over but are unable
to fully take care of themselves or protect themselves from abuse, neglect, cruelty, exploitation or
discrimination because of a physical or mental disability or condition;

Since all three elements of the crime were present, the conviction of appellant for acts of
lasciviousness was proper.

As to the alleged failure of the prosecution to establish with particularity the date of the
commission of the acts of lasciviousness, suffice it to state that the date and time of the
commission of the offense are not material ingredients of such crime. Section 11, Rule 110 of the
Rules of Court provides:

Sec. 11. Time of the commission of the offense. — It is not necessary to state in the complaint or
information the precise time at which the offense was committed except when time is a material
ingredient of the offense, but the act may be alleged to have been committed at any time as to the
actual date at which the offense was committed as the information or complaint will permit.

In People v. Losano,34 the Court held:

Thus, as early as 1903, this Court has ruled that while the complaint must allege a specific time and
place when and where the offense was committed, the proof need not correspond to this allegation,
unless the time and place is material and of the essence of the offense as necessary ingredient in its
description. Evidence so presented is admissible and sufficient if it shows 1) that the crime was
committed at any time within the period of the statute of limitations; and 2) before or after the time
stated in the complaint or indictment and before the action is commenced.

We agree with the Court of Appeals in debunking appellant's claim that AAA's testimony was
overly generalized and lacked specific details on when appellant sexually abused the victim. The
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records are replete with details on when and how appellant sexually abused her. AAA testified
that appellant habitually molested her whenever he had the opportunity to do so, to wit:

Atty. Rosanna Elepaño-Balauag:

How many times[,] because the witness answered that his father was sexually abusing her.

Court:

Witness may answer.

Atty. Rosanna Elepaño-Balauag:

How many times if you remember?

A: Many times.

xxxx

Q: When was (sic) [did] the incident happened?
A: Sa bahay po namin at madaling araw po iyon dahil nagpapaturo kami ng driving at ako po iyong
unang nagising at sabi ko nga po magdriving na turuan niya akong magmaneho at tapos po pinahiga
niya ako sa tabi nya at tapos po kinausap po niya ako at habang kinakausap niya ako, he started
touching my private parts and later on he sucked my nipple, mam.

Q: What else did he do?
A: That's all mam.

Q: And what happened after that?

10/10/2014 10:19 AM

G.R. No. 182521

17 of 24

http://sc.judiciary.gov.ph/jurisprudence/2011/february2011/182521.html

A: He did you (sic) it again, mam.

xxxx

Q: What she did you to? [sic]
A: Ganoon pa rin po, he sucked my breast at tapos po niyon, papasukin niya ako sa kanyang room at
ila-lock niya iyong pinto; minsan po naman, pagagalitan niya ako na walang kabagay bagay at hindi ko
naman po alam kung ano iyon; ganoon po lagi, hinawakan niya iyong breast, papagalitan ako, iyon
paulit ulit na lang po, mam.

Q: After he scolded you what happened next?
A: Iyon pag umiiyak na po ako, uumpisahan po niyang hawakan muli iyong mga private parts.

xxxx

Q: And after that incident what transpired next?
A: Paulit ulit po niyang ginagawa, lagi po niya akong hinhahawakan ang breast ko at vagina and then
nira-rub po nang kamay niya.35

However, in Criminal Case Nos. 98-652 and 98-658, we agree with the Office of the Solicitor
General, representing the People, that the prosecution failed to prove appellant's guilt for acts of
lasciviousness beyond reasonable doubt. While AAA testified that appellant habitually molested
her, there was no specific evidence supporting the charge that appellant committed acts of
lasciviousness in May 1993 and September 1997, or on or about those dates. Hence, we find
appellant not guilty for two counts of acts of lasciviousness (Criminal Case Nos. 98-652 and
98-658) on the ground of reasonable doubt.

As regards the other criminal cases for acts of lasciviousness, where appellant's guilt was proved
beyond reasonable doubt, we affirm appellant's conviction. In these cases, the alternative
circumstance of relationship under Article 15 of the Revised Penal Code should be considered
against appellant.36 In People v. Fetalino,37 the Court held that, “in crimes against chastity, like
acts of lasciviousness, relationship is considered aggravating.” In that case, the Court considered
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relationship as an aggravating circumstance since the informations mentioned, and the accused
admitted, that the complainant is his daughter.

In the instant case, the informations expressly state that AAA is appellant’s daughter, and
appellant openly admitted this fact.38 Accordingly, we modify the penalty imposed in Criminal
Case Nos. 98-657 and 98-659. Section 5, Article III of Republic Act No. 7610 prescribes the
penalty of reclusion temporal in its medium period to reclusion perpetua.39 Since there is an
aggravating circumstance and no mitigating circumstance, the penalty shall be applied in its
maximum period – reclusion perpetua.40 Besides, Section 31 of Republic Act No. 7610
expressly provides that “The penalty provided herein shall be imposed in its maximum period
when the perpetrator is [a] x x x parent, x x x. In People v. Montinola41 and People v.
Sumingwa,42 where the accused is the biological father of the minor victim,43 the Court
appreciated the presence of the aggravating circumstance of relationship and accordingly
imposed the penalty of reclusion perpetua. Thus, appellant herein is sentenced to suffer the
penalty of reclusion perpetua in Criminal Case Nos. 98-657 and 98-659.

In Criminal Case Nos. 98-651,44 98-653,45 98-654,46 98-655,47 and 98-656,48 where AAA
was still below 12 years old at the time of the commission of the acts of lasciviousness, the
imposable penalty is reclusion temporal in its medium period in accordance with Section 5(b),
Article III of Republic Act No. 7610. This provision specifically states “[t]hat the penalty for
lascivious conduct when the victim is under twelve (12) years of age shall be reclusion temporal
in its medium period.”49 Considering the presence of the aggravating circumstance of
relationship, as explained, the penalty shall be imposed in its maximum period. In People v.
Velasquez,50 which involved a two year old child sexually abused by her grandfather, the Court
imposed the indeterminate sentence of 12 years and 1 day of reclusion temporal as minimum to
17 years of reclusion temporal as maximum. Accordingly, appellant herein is sentenced to suffer
the indeterminate penalty of 12 years and 1 day of reclusion temporal as minimum to 17 years
of reclusion temporal as maximum.

Also, we modify the amount of moral damages and fine awarded by the Court of Appeals. We
reduce the amount of moral damages from P50,000 to P15,000 and the amount of fine from
P30,000 to P15,000 for each of the seven (7) counts of acts of lasciviousness.51 In addition, we
award civil indemnity in the amount of P20,000, and exemplary damages in the sum of P15,000,
in view of the presence of the aggravating circumstance of relationship,52 for each of the seven
(7) counts of acts of lasciviousness.
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WHEREFORE, we AFFIRM the 28 September 2007 Decision of the Court of Appeals in
CA-G.R. CR-HC No. 01980 with MODIFICATIONS. We find appellant Ernesto Fragante y
Ayuda:

1.

GUILTY of RAPE in Criminal Case No. 98-660. He is sentenced to suffer
the penalty of reclusion perpetua without eligibility for parole and ordered
to pay AAA P75,000 as civil indemnity, P75,000 as moral damages, and
P30,000 as exemplary damages.

2.

GUILTY of ACTS OF LASCIVIOUSNESS in Criminal Case Nos. 98-657
and 98-659, with relationship as an aggravating circumstance. He is
sentenced to suffer the penalty of reclusion perpetua and ordered to pay
AAA (1) moral damages of P15,000; (2) a fine of P15,000; (3) civil
indemnity of P20,000; and (4) exemplary damages of P15,000 for each
count.

3.

GUILTY of ACTS OF LASCIVIOUSNESS in Criminal Case Nos.
98-651, 98-653, 98-654, 98-655, and 98-656, with relationship as an
aggravating circumstance. He is sentenced to suffer the indeterminate penalty
of 12 years and 1 day of reclusion temporal as minimum to 17 years of
reclusion temporal as maximum and ordered to pay AAA (1) moral damages
of P15,000; (2) a fine of P15,000; (3) civil indemnity of P20,000; and (4)
exemplary damages of P15,000 for each count.

4.

NOT GUILTY of ACTS OF LASCIVIOUSNESS in Criminal Case Nos.
98-652 and 98-658 on the ground of reasonable doubt.

SO ORDERED.

ANTONIO T. CARPIO
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x----------------------------------------------------------------------------------------x
DECISION

BERSAMIN, J:

A rapacious father who vented his lust on his own daughter without any qualms is allowed to
suffer the lesser penalty because of the failure of the criminal information to aver his relationship with
the victim. Even so, the Court condemns his most despicable crime.
The father is now before the Court to assail the decision promulgated on January 20, 2006 in
C.A.-G.R. CR.-H.C. No. 01021, whereby the Court of Appeals (CA) pronounced him guilty beyond
reasonable doubt of simple rape in Criminal Case No. 98-2304, imposing reclusion perpetua, and of
acts of lasciviousness in Criminal Case No. 98-2305, thereby modifying the sentences handed down by
[1]

the Regional Trial Court, Branch 272 (RTC), in Marikina City.
The Charges
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On January 28, 1998, the accused was charged in the RTC with rape and attempted rape through
separate informations, as follows:
Criminal Case No. 98-2304-MK

That on or about the 15th day of January, 1998 in the City of Marikina, Philippines and within the
jurisdiction of this Honorable Court, the above-named accused, by means of threats, force and
intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge with
[2]
[3]
against her will and consent.
AAA,

Criminal Case No. 98-2305-MK
That on or about the 22nd day of January, 1998 in the City of Marikina, Philippines and within the
jurisdiction of this Honorable Court, the above-named accused, by means of force, violence and
intimidation and with lewd design, did then and there willfully, unlawfully and feloniously try and
attempt to have carnal knowledge of herein complainant one AAA, thus commencing the commission of
the crime of rape directly by overt acts but did not perform all the acts of execution that could have
[4]
produced the crime of rape by reason of cause or causes other than his own spontaneous desistance.

Evidence of the Prosecution
In the evening of January 15, 1998, AAA, then sleeping in the bedroom that she and her five
younger siblings shared with their father, was roused from sleep by someone undressing her.
[6]

[7]

It was

threatened to kill her if she

her father. AAA resisted, but the accused, wielding a bladed weapon,
shouted.

[5]

The accused then forcibly kissed her on the lips, mashed her breasts, touched her private

parts, and had carnal knowledge of her. After her ordeal, she put on her garments and just cried.

[8]

She

[9]

recalled that her father had first sexually abused her on February 14, 1992.

On January 22, 1998, AAA was again roused from sleep by her father touching her body.
Noticing that her shorts were already unzipped and unbuttoned, she zipped and buttoned them up and
covered herself with a blanket. But her father pulled the blanket away and tried to unzip her shorts.
However, she was able to go under the wooden bed to evade him. She resisted his attempts to pull her
out from under the bed by firmly holding on to the bed. She told him that she would not get out from
[10]

Upon hearing her, he stopped and

under the bed because what he was doing to her was bad.

[11]

withdrew, telling her to leave the house. He then went to sleep.

In the meanwhile, BBB, AAA’s
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younger sister, was awakened by what she thought was an argument between her father and AAA. She
heard him tell AAA: Tumigil ka na nang kaiiyak, wala ka nang pakinabang. AAA just cried under the
bed and did not say anything. BBB soon fell asleep,

[12]

but AAA could not sleep and remained under

the bed until morning when the accused left to ply his jeepney route.

[13]

Upon waking up, BBB saw her father as he was about to leave the house. She heard him telling
[14]

AAA to leave the house.

As soon as he had left, BBB approached the crying AAA and asked what
[15]

Together, they
had happened to her. AAA related her ordeal and pleaded with BBB to help her.
went to their uncle, CCC, to report the incident. CCC queried AAA whether she wanted her father to
be thrown in jail, and she replied in the affirmative. Thus, CCC requested his wife to accompany AAA
to the barangay to file a complaint. Later, AAA and CCC’s wife went to Camp Crame for the physical
and genital examinations, which established that AAA had a deep healed hymenal laceration at 5:00
o’clock position.

[16]

Evidence of the Defense
The accused denied molesting AAA. He narrated that on January 15, 1998, AAA and BBB left
the house at around 6:30 p.m. to watch television elsewhere and returned only at around 11:00 p.m.;
that on January 22, 1998, he scolded AAA for her failure to cook on time; that at around 4:00 a.m. of
January 23, 1998, he struck AAA’s face with his fist (dinunggol sa mukha) and told her to leave the
house because he was slighted by AAA’s laughing instead of answering his query of whether she had
understood why he had scolded her the previous night; and that AAA was no longer a virgin due to her
having been raped by Joel Cloma in 1992, and by another man in 1993.

[17]

The RTC Decision
On March 24, 1999, the RTC found the accused guilty of rape in Criminal Case No.
98-2304-MK, and imposed the death penalty, ordering him to pay to AAA P50,000.00 as civil
indemnity and P20,000.00 as moral damages; and of attempted rape in Criminal Case No.
98-2305-MK, and imposed the indeterminate penalty of four years, nine months, and eleven days of
prision correccional, as minimum, to five years, four months, and twenty days, as maximum, ordering
him to pay to AAA P20,000.00 as moral damages.
The CA Decision
On appeal, the accused assigned the following errors, to wit:
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I.
THE TRIAL COURT ERRED IN IMPOSING THE DEATH PENALTY IN CRIMINAL CASE NO.
98-2304 DESPITE THAT ACCUSED WAS NOT PROPERLY INFORMED OF THE NATURE AND
CAUSE OF ACCUSATION AGAINST HIM WHICH IS IN VIOLATION OF HIS CONSTITUTIONAL
RIGHT.
II.
THE TRIAL COURT ERRED IN CONVICTING ACCUSED-APPELLANT OF ATTEMPTED RAPE
DOCKETED AS CRIMINAL CASE NO. 98-2305.

Nonetheless, the CA disposed in its decision promulgated on January 20, 2006:
WHEREFORE, the Decision appealed from is AFFIRMED with the following MODIFICATION:
In Criminal Case No. 98-2304-MK, accused-appellant Renato Dadulla y Capanas is found guilty
beyond reasonable doubt of simple rape and is sentenced to suffer the penalty of reclusion perpetua.
Accused-appellant is also ordered to pay AAA moral damages in the amount of P50,000.00, in addition
to civil indemnity in the amount of P50,000.00.
In Criminal Case No. 98-2305-MK, accused-appellant Renato Dadulla y Capanas, is found guilty
beyond reasonable doubt of the crime of acts of lasciviousness and is sentenced to suffer an
indeterminate penalty of six (6) months of arresto mayor, as minimum, to four (4) years and two (2)
months of prision correccional, as maximum, and to pay AAA the amount of P30,000.00 as moral
damages.
SO ORDERED.

The CA held that the correct penalty in Criminal Case No. 98-2304-MK was reclusion perpetua
because the accused was liable only for simple rape by virtue of the information not alleging any
qualifying circumstances; and that in Criminal Case No. 98-2305-MK the accused was guilty only of
acts of lasciviousness, not attempted rape, because his act of opening the zipper and buttons of AAA’s
shorts, touching her, and pulling her from under the bed constituted only acts of lasciviousness.
Ruling of the Court
We sustain the conviction but correct the award of civil liability.
I
Criminal Liabilities

The CA correctly determined the criminal liabilities in both cases.
To begin with, the finding and conclusion of the RTC that the totality of the evidence presented
by the State painted a convincing tale of AAA’s harrowing experience at the hands of the accused are
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well founded and supported by the records. Her unwavering testimonial account of the bestiality of her
own father towards her reflected her singular reliability. The CA’s holding that a woman would think
twice before concocting a story of rape unless she was motivated by a desire to seek justice for the
[18]
was apt and valid. Indeed, her revelation of being sexually assaulted
wrong committed against her
by her own father several times could only proceed from innate sincerity, and was entitled to credence
in the absence of strong showing by the accused of grounds to disbelieve her. Also, her immediate
willingness to report to and face the police investigation and to undergo the trouble and humiliation of
a public trial was a badge of trustworthiness.
Secondly, the failure to allege the qualifying circumstance of relationship in the information in
Criminal Case No. 98-2304-MK precluded a finding of qualified rape against the accused. Section
[19]

Rule 110 of the Rules of Court has expressly required that qualifying and aggravating
8,
circumstances be specifically alleged in the information. Due to such requirement being pro reo, the
Court has authorized its retroactive application in favor of even those charged with felonies committed
prior to December 1, 2000 (i.e., the date of the effectivity of the 2000 revision of the Rules of Criminal
[20]

Procedure that embodied the requirement).

The term “aggravating circumstance” is strictly construed when the appreciation of the modifying
[21]

Consequently, the
circumstance can lead to the imposition of the maximum penalty of death.
qualifying circumstance of relationship, even if established during trial, could not affect the criminal
penalty of the accused by virtue of its non-allegation in the information. The accused could not be
convicted of the graver offense of qualified rape, although proven, because relationship was neither
[22]

Accordingly, the accused was properly
alleged nor necessarily included in the information.
convicted by the CA for simple rape and justly punished with reclusion perpetua.
Thirdly, it is notable that the RTC outrightly concluded that the crime committed on January 22,
1998 constituted attempted rape, after quoting the testimony of AAA and BBB. It offered no analysis
or discussion of why the accused was criminally liable for attempted rape. The omission contravened
[23]

[24]

Article VIII of the Constitution, as reiterated in Section 1,
Rule 120 of the Rules of
Section 14,
Court, which enjoined that decisions should state clearly and distinctly the facts and the law on which
[25]

they are based.

Nonetheless, the omission did not invalidate or render ineffectual the conviction, for the CA in
due course reformed the RTC’s error. In its disquisition on why the accused should be held liable for
acts of lasciviousness, instead of attempted rape, the CA explained the true nature of the crime of the
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accused thus:
We likewise agree with accused-appellant that the court a quo erred in convicting him of
attempted rape in Criminal Case No. 98-2305-MK. In connection with the incident that transpired on
January 22, 1998, Liza testified as follows:
Pros. Dela Peña:
Q: While you were sleeping in the evening on January 22, 1998, do you recall of any instance (sic)
or incident which awakened you?
Witness:
A: Yes, sir.
Q: Again Miss Witness, tell us this incident that you are referring to?
A: While I was sleeping, I was awakened that my zipper was already opened and my buttons were
already loosened.
Q: And upon noticing that the zipper and the buttons of your short[s] are already loosened or
opened, what did you do?
A: I zipped it again and unbuttoned it.
Q: Was your father there on that night?
A: Yes, sir.
Q: What about your brother and sisters?
A: They were already asleep.
Q: Like on January 15, 1998, you slept, on January 22, 1998, you slept side by side with your
brothers and sisters and your father?
A: Yes, sir.
Q: Did you notice the presence of your father when you said you were awakened on that
night?
A: Yes, sir.
Q: What was he doing?
A: He was sitting and touching me, sir.
Q: How far was he from you?
A: He was near me.
Q: And upon seeing your father near you and the button and zipper of your short[s] was
open, what did you do?
A: I zipped and unbuttoned my short[s] and covered myself with blanket.
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Q: Why did you cover yourself with blanket?
A: Because I do not want to see him beside me.
Q: Did you not ask your father to leave because you do not want to see him?
A: I told him.
Q: Did your father leave?
A: No, sir.
Q: Why don’t you like your father beside you?
A: Because of these things he was doing to me.
Q: And after covering yourself with blanket, what transpired next?
A: He removed the blanket from me, sir.
Q: And after that, what happened?
A: He was forcibly opening my short[s].
Q: What did you do when your father was forcibly opening your short[s]?
A: I covered myself under the wooden bed.
Q: How wide is this wooden bed?
A: From that wall up to the rostrum.
Pros. Dela Peña:
About a distance of two meters in width. Why did you hide yourself under the wooden bed?
A: In order not to repeat what he was doing to me.
Q: After you hi[d] yourself under the wooden bed, what did your father did [sic] to you?

A: He held me on my hands and tried to pull me out under the wooden bed.
Q: And was your father able to pull you out under the wooden bed?
A: No sir.
The act of accused-appellant in opening the zipper and buttons of the shorts of Liza, touching
her and pulling her when she hid under the bed showed that he employed force on Liza and was
motivated by lewd designs. The word “lewd” is defined as obscene, lustful, indecent, and
lecherous. It signifies that form of immorality which has relation to moral impurity; or that which
is carried in a wanton manner. Thus, the crime committed by accused-appellant is merely acts of
lasciviousness, which is included in rape. The elements of the crime of acts of lasciviousness are: (1)
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that the offender commits any act of lasciviousness or lewdness; (2) that it is done: (a) by using force
and intimidation, or (b) when the offended party is deprived of reason or otherwise unconscious, or (c)
when the offended party is under 12 years of age; and (3) that the offended party is another person of
[26]
either sex.
[27]

According to People v. Collado,
the difference between attempted rape and acts of
lasciviousness lies in the intent of the perpetrator as deduced from his external acts. The intent referred
[28]

Attempted rape is committed when the “touching” of the vagina
to is the intent to lie with a woman.
by the penis is coupled with the intent to penetrate; otherwise, there can only be acts of
[29]

Thus, the accused’s act of opening the zipper and buttons of AAA’s shorts, touching
lasciviousness.
her, and trying to pull her from under the bed manifested lewd designs, not intent to lie with her. The
evidence to prove that a definite intent to lie with AAA motivated the accused was plainly wanting,
therefore, rendering him guilty only of acts of lasciviousness in Criminal Case No. 98-2305-MK.
And, fourthly, the indeterminate penalty imposed by the RTC was erroneous for not being in
accord with the Indeterminate Sentence Law. This impelled the CA to revise the indeterminate penalty,
rationalizing:
Under Article 336 of the Revised Penal Code, the penalty for acts of lasciviousness is prision
correccional. We impose the penalty in its medium period, there being no aggravating or mitigating
circumstance alleged and proved. Applying the Indeterminate Sentence Law, the proper penalty
imposable is from six months of arresto mayor, as minimum, to four years and two months of prision
[30]
correccional, as maximum.

We uphold the revision by the CA. The RTC fixed the minimum of the indeterminate penalty
[31]
of the Indeterminate Sentence Law expressly
from within prision correccional, when Section 1
required that the minimum “shall be within the range of the penalty next lower to that prescribed by the
Code for the offense.” The penalty next lower is arresto mayor.
II
Civil liability must be modified
[32]

the attendance of any aggravating circumstance
Under Article 2230 of the Civil Code,
(generic, qualifying, or attendant) entitles the offended party to recover exemplary damages. Here,
relationship was the aggravating circumstance attendant in both cases. We need to award P30,000.00 as
exemplary damages in rape and of P10,000.00 as exemplary damages in acts of lasciviousness.
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Although, as earlier mentioned, an aggravating circumstance not specifically alleged in the
information (albeit established at trial) cannot be appreciated to increase the criminal liability of the
accused, the established presence of one or two aggravating circumstances of any kind or nature
entitles the offended party to exemplary damages under Article 2230 of the Civil Code because the
requirement of specificity in the information affected only the criminal liability of the accused, not his
[33]
civil liability. The Court has well explained this in People v. Catubig:
The term “aggravating circumstances” used by the Civil Code, the law not having specified
otherwise, is to be understood in its broad or generic sense. The commission of an offense has a
two-pronged effect, one on the public as it breaches the social order and the other upon the private
victim as it causes personal sufferings, each of which is addressed by, respectively, the prescription of
heavier punishment for the accused and by an award of additional damages to the victim. The increase
of the penalty or a shift to a graver felony underscores the exacerbation of the offense by the
attendance of aggravating circumstances, whether ordinary or qualifying, in its commission. Unlike the
criminal liability which is basically a State concern, the award of damages, however, is likewise, if
not primarily, intended for the offended party who suffers thereby. It would make little sense for
an award of exemplary damages to be due the private offended party when the aggravating
circumstance is ordinary but to be withheld when it is qualifying. Withal, the ordinary or
qualifying nature of an aggravating circumstance is a distinction that should only be of
consequence to the criminal, rather than to the civil, liability of the offender. In fine, relative to
the civil aspect of the case, an aggravating circumstance, whether ordinary or qualifying, should
entitle the offended party to an award of exemplary damages within the unbridled meaning of
Article 2230 of the Civil Code.

That People v. Catubig was subsequent to the dates of the commission of the crimes charged did
not matter. Like any other judicial interpretation of an existing law, the ruling in People v. Catubig
settled the circumstances when Article 2230 of the Civil Code applied, thereby reflecting the meaning
and state of that legal provision. The retroactivity of the ruling vis-à-vis the accused could not be
challenged or be barred by virtue of its being civil, not penal, in effect.
WHEREFORE, the Decision promulgated on January 20, 2006 in CA-G.R. CR-H.C. No.
01021 is affirmed in all respects, subject to the modification that the civil liabilities include
P30,000.00 as exemplary damages for the rape (Criminal Case No. 98-2034-MK), and P10,000.00 as
exemplary damages for the acts of lasciviousness (Criminal Case No. 98-2035-MK).
SO ORDERED.

LUCAS P. BERSAMIN
Associate Justice
WE CONCUR:
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[2]

Pursuant to Republic Act No. 9262 (Anti-Violence Against Women and Their Children Act of 2004), and its implementing rules, the real
names of the victims, as well as those of their immediate families or household members, are withheld and instead fictitious initials are used to
represent them, to protect their privacy. See People v. Cabalquinto, G.R. No. 167693, September 19, 2006, 502 SCRA 419.
[3]
CA Rollo, pp. 4-5.
[4]
Id., pp. 6-7.
[5]
TSN, June 3, 1998, p. 10.
[6]
Id., p. 46.
[7]
Id., p. 10.
[8]
Id., pp. 11-18.
[9]
Id., p. 16.
[10]
Id., pp. 22-26.
[11]
Id., p. 26.
[12]
TSN, June 9, 1998, pp. 20-21.
[13]
TSN, June 3, 1998, pp. 26-27.
[14]
Id., p. 24.
[15]
Id., pp. 25-26.
[16]
Exhibit Folder No. 2, Exhibits for the Plaintiff, marked as Exhibit B.
[17]
TSN, June 24, 1998, pp. 3-16.
[18]
Rollo, p. 11.
[19]
Sec. 8. Designation of the offense. – The complaint or information shall state the designation of the offense given by the statute, aver the
acts or omissions constituting the offense, and specify its qualifying and aggravating circumstances. If there is no designation of the offense,
reference shall be made to the section or subsection of the statute punishing it.
[20]
People v. Mondijar, G.R. No. 141914, November 21, 2002, 392 SCRA 356; People v. Marquez, G.R. No. 136736, April 11, 2002, 380
SCRA 561.
[21]
People v. Orilla, G.R. No. 148939-40, February 13, 2004, 422 SCRA 620, 640.
[22]
People v. Flores, Jr., G. R. No. 128823-24, December 27, 2002, 394 SCRA 325, 333.
[23]
Section 14. No decision shall be rendered by any court without expressing therein clearly and distinctly the facts and the law on which it
is based.
No petition for review or motion for reconsideration of a decision of the court shall be refused due course or denied without stating the
legal basis therefor.
[24]
Section 1. Judgment; definition and form. – Judgment is the adjudication by the court that the accused is guilty or not guilty of the offense
charged and the imposition on him of the proper penalty and civil liability, if any. It must be written in the official language, personally and
directly prepared by the judge and signed by him and shall contain clearly and distinctly a statement of the facts and the law upon which it is
based. (1a).
[25]
People v. Ernas, G.R. Nos. 137256-58, August 6, 2003, 408 SCRA 391; People v. Bugarin, G.R. Nos. 110817-22, June 13, 1997, 273
SCRA 384.
[26]
Rollo, pp. 12-15; bold underscoring is supplied for emphasis.
[27]
G.R. Nos. 135667-70, March 1, 2001, 353 SCRA 381, 392.
[28]
People v. Mendoza, G.R. Nos. 152589 and 152758, January 31, 2005, 450 SCRA 328, 333.
[29]
Supra, note 28.
[30]
Rollo, p. 15.
[31]
Section 1. Hereafter, in imposing a prison sentence for an offense punished by the Revised Penal Code, or its amendments, the court shall
sentence the accused to an indeterminate sentence the maximum term of which shall be that which, in view of the attending circumstances, could
be properly imposed under the rules of the said Code, and the minimum which shall be within the range of the penalty next lower to that
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prescribed by the Code for the offense; and if the offense is punished by any other law, the court shall sentence the accused to an indeterminate
sentence, the maximum term of which shall not exceed the maximum fixed by said law and the minimum shall not be less than the minimum term
prescribed by the same. (As amended by Act No. 4225)
[32]
Article 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed when the crime was committed with
one or more aggravating circumstances. Such damages are separate and distinct from fines and shall be paid to the offended party.
[33]
G.R. No. 137842, August 23, 2001, 363 SCRA 621, 635 (bold emphasis supplied).
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DECISION

PERALTA, J.:
[1]
Ireno Bonaagua (Ireno) seeks the reversal of the Decision of the Court of Appeals
(CA) in CA-G.R. CR-H.C. No. 03133 convicting him with three (3) counts of Statutory Rape
under Paragraph 2, Article 266-A of the Revised Penal Code (RPC), as amended, in relation to
Republic Act No. 7610 (R.A. No. 7610) and Acts of Lasciviousness under Section 5 (b) of
R.A. No. 7610.
The factual and procedural antecedents are as follows:
In four (4) separate Informations, Ireno was charged by the Office of the City Prosecutor
of Las Piñas City with four (4) counts of Rape under Paragraph 2, Article 266-A of the RPC,
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as amended, in relation to R.A. No. 7610, for inserting his tongue and his finger into the
[2]
genital of his minor daughter, AAA.
The accusatory portion of the Information in Criminal Case No. 03-0254 against Ireno
reads:
That on or about the month of December 1998 in the City of Las Piñas and within the
jurisdiction of this Honorable Court, the above-named accused, with abuse of influence and
moral ascendancy, by means of force, threat and intimidation, did then and there willfully,
unlawfully and feloniously insert his tongue and finger into the genital of his daughter, [AAA],
a minor then eight (8) years of age, against her will and consent.
CONTRARY TO LAW and with the special aggravating/qualifying circumstance of
minority of the private offended party, [AAA], being then only eight (8) years of age and
relationship of the said private offended party with the accused, Ireno Bonaagua y Berce, the
[3]
latter being the biological father of the former.

[4]
The Information in Criminal Case No. 03-0255

has the same accusatory allegations

[5]
[6]
while the Informations in Criminal Case Nos. 03-0256 and Criminal Case Nos. 03-0257
are similarly worded, except for the date of the commission of the crime and the age of AAA,
which are December 2000 and ten (10) years old, respectively.
[7]
The cases were later consolidated

and upon his arraignment, Ireno pleaded not guilty

to the four (4) counts of rape with which he was charged. Consequently, trial on the merits
ensued.
At the trial, the prosecution presented the testimonies of the victim, AAA; the victim’s
mother; and Dr. Melissa De Leon.

The defense, on the other hand, presented the lone

testimony of the accused as evidence.
Evidence for the Prosecution
The prosecution established that in 1998, AAA and her mother left their house in
Candelaria, Quezon to spend the Christmas with accused-appellant in Las Piñas City. They
stayed in the house of a certain Lola Jean, the godmother in the wedding of her parents, at Sta.
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Cecilia Subdivision, Las Piñas City.
AAA was inside a room lying in bed one afternoon while her younger brothers were
playing outside the house and her mother was not home. Accused-appellant entered the
room. He approached her, rolled her shirt upward, and removed her shorts and panty. She
tried to resist by putting her clothes back on, but her father’s strength prevailed. Thereafter,
accused-appellant touched and caressed her breasts. He licked her vagina then inserted his
finger into it.
In the evening of the same day, the accused-appellant raped AAA again in the same
manner and under the same circumstances. AAA did not tell her mother that she was raped
because accused-appellant threatened to kill her mother by placing the latter’s body in a drum
and have it cemented if she would report the incidents. She returned to Quezon with her
mother before the end of the Christmas season.
In December 1999, AAA was raped by accused-appellant for the third time when he
went to Candelaria, Quezon. In December 2000, AAA and her mother spent the Yuletide
season with accused-appellant in Pulanglupa, Las Piñas City. In a single day, AAA was raped
for the fourth and fifth time. While spending the afternoon inside her father’s room at the
car-wash station, he removed her shorts and panty then proceeded to touch and insert his
finger into her vagina. Accused-appellant repeated the same sexual assault shortly thereafter.
AAA again did not report these incidents for fear that her mother would be killed and
cemented inside a drum.
On January 26, 2001, AAA complained of severe abdominal pain which prompted her
mother to take her to Gregg Hospital in Sariaya, Quezon. AAA was transferred to the Quezon
Memorial Hospital in Lucena City where Dr. Melissa De Leon performed on her a physical
examination. The results revealed that there was a healed superficial laceration at the 9
o’clock position on the hymen of AAA. This medical finding forced AAA to reveal to her
mother all the incidents of rape committed by accused-appellant.
After being discharged from the hospital, AAA’s mother took her to the Police
Headquarters of Sariaya, Quezon to file a complaint for rape against accused-appellant.
AAA’s mother also took her to the office of the National Bureau of Investigation in Legaspi
[8]
City where she executed a sworn statement against accused-appellant.

Evidence for the Defense
Accused-appellant denied committing the charges of rape hurled against him. He
claimed to be working in Las Piñas City while AAA, her mother and siblings where (sic) in
Sariaya, Quezon at the time the alleged rapes occurred. While he admitted that there were
times when AAA and her mother would visit him in Las Piñas City, he nonetheless averred
that they would leave on the same day they arrived after he gives them money.
Accused-appellant asserted further that the charges of rape against him were fabricated
by AAA’s mother, who suspected him of having an affair with another woman in Las Piñas
[9]
City.
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On August 6, 2007, the Regional Trial Court (RTC), after finding the evidence for the
prosecution overwhelming against the accused’s defense of denial and alibi, rendered a
[10]
Decision

convicting Ireno with four (4) counts of Rape, the dispositive portion of which

reads:
WHEREFORE, premises considered, there being proof beyond reasonable doubt that
accused IRENO BONAAGUA, has committed four (4) counts of RAPE under par. 2 of Article
266-A of the Revised Penal Code, as amended, in relation to R.A. 7610, as charged, the Court
hereby pronounced him GUILTY and sentences him to suffer the penalty of RECLUSION
PERPETUA for each case and to pay private complainant [AAA], the amount of Php50,000
for each case, or a total of Php200,000, by way of civil indemnity plus Php50,000 for each
case or a total of Php200,000 as moral damages.
Costs against the accused.
[11]
SO ORDERED.

Aggrieved, Ireno appealed the Decision before the CA, which appeal was later docketed
as CA-G.R. CR-H.C. No. 03133.
[12]
On March 31, 2009, the CA rendered a Decision
affirming the decision of the RTC
with modifications on the imposable penalty in Criminal Case Nos. 03-0254, 03-0256, and
03-0257, and finding Ireno guilty of Acts of Lasciviousness under Section 5 (b) of R.A. No.
7610, instead of Rape, in Criminal Case Nos. 03-0255, the decretal portion of which reads:
WHEREFORE, the Decision of the Regional Trial Court of Las Piñas City, Branch
254, finding Ireno Bonaagua y Berce guilty beyond reasonable doubt of the crime of rape is
AFFIRMED with MODIFICATIONS:
1. Ireno Bonaagua y Berce is hereby sentenced to suffer the
indeterminate penalty of 12 years of prision mayor, as minimum, to 20 years of
reclusion temporal, as maximum, for each rape in Criminal Case Nos. 03-0254,
03-0256 and 03-0257 and is ordered to pay AAA the amount of P25,000.00 as
exemplary damages in each case, apart from the civil indemnity and moral
damages that have already been awarded by the trial court;
2. Ireno Bonaagua y Berce is hereby held guilty beyond reasonable
doubt of the crime of acts of lasciviousness in Criminal Case No. 03-0255, with
relationship as an aggravating circumstance. He is, accordingly, sentenced to
suffer the indeterminate penalty of 12 years and 1 day to 17 years and 4 months
of reclusion temporal in its minimum and medium periods and ordered to pay
AAA the amount of PhP15,000 as moral damages and a fine of PhP15,000.00.
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[13]
SO ORDERED.

In fine, the CA found Ireno’s defense of denial and alibi inherently weak against the
positive identification of AAA that he was the culprit of the horrid deed. Thus, aside from
modifying the imposable penalty in Criminal Case Nos. 03-0254, 03-0256 and 03-0257, the
CA affirmed the decision of the RTC finding Ireno guilty of the crime of Rape Through Sexual
Assault.
In Criminal Case No. 03-0255, however, after a diligent review of the evidence adduced
by the prosecution, the CA only found Ireno guilty of the crime of Acts of Lasciviousness
under Section 5 (b) of R.A. No. 7610. The CA opined that since the prosecution failed to
establish the act of insertion by Ireno of his finger into the vagina of AAA, Ireno could only be
found guilty of Acts of Lasciviousness, a crime which is necessarily included in the
Information filed against him in Criminal Case No. 03-0255.
Ireno now comes before this Court for relief.
[14]
In a Resolution
dated December 16, 2009, the Court informed the parties that they
may file their respective supplemental briefs if they so desire.

In their respective

[15]
Manifestations,

the parties waived the filing of their supplemental briefs and, instead,

adopted their respective briefs filed before the CA.
Hence, Ireno raises the lone error:
I
THE COURT A QUO GRAVELY ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY OF THE CRIME OF RAPE DESPITE THE PROSECUTION’S FAILURE TO
[16]
PROVE HIS GUILT BEYOND REASONABLE DOUBT.

Simply put, Ireno maintains that the testimony of AAA was replete with inconsistencies
and was extremely unbelievable. Ireno insists that the allegation that he inserted his tongue
and finger into the genital of AAA was manifestly incredible as the deed is physiologically
impossible. Moreover, the medical findings are grossly inconclusive to prove that AAA was
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raped, since it only established that there was only one healed superficial laceration.
This Court, however, finds the arguments raised by Ireno untenable. To determine the
innocence or guilt of the accused in rape cases, the courts are guided by three well-entrenched
principles: (1) an accusation of rape can be made with facility and while the accusation is
difficult to prove, it is even more difficult for the accused, though innocent, to disprove; (2)
considering that in the nature of things, only two persons are usually involved in the crime of
rape, the testimony of the complainant should be scrutinized with great caution; and (3) the
evidence for the prosecution must stand or fall on its own merits and cannot be allowed to draw
[17]
strength from the weakness of the evidence for the defense.
After perusing the testimony of the victim, AAA, the prosecution has indubitably
established that Ireno was the one who sexually assaulted her. AAA categorically narrated that
Ireno sexually abused her on several occasions and even threatened AAA that he would kill her
mother if she would report the incidents.
Time and again, this Court has consistently held that in rape cases, the evaluation of the
credibility of witnesses is best addressed to the sound discretion of the trial judge whose
conclusion thereon deserves much weight and respect because the judge had the direct
opportunity to observe them on the stand and ascertain if they were telling the truth or not.
Generally, appellate courts will not interfere with the trial court’s assessment in this regard,
absent any indication or showing that the trial court has overlooked some material facts of
[18]
substance or value, or gravely abused its discretion.
It is well entrenched in this jurisdiction that when the offended parties are young and
immature girls, as in this case, courts are inclined to lend credence to their version of what
transpired, considering not only their relative vulnerability, but also the shame and
embarrassment to which they would be exposed if the matter about which they testified were
[19]
not true.
A young girl would not usually concoct a tale of defloration; publicly admit
having been ravished and her honor tainted; allow the examination of her private parts; and
undergo all the trouble and inconvenience, not to mention the trauma and scandal of a public
trial, had she not in fact been raped and been truly moved to protect and preserve her honor,
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[20]
and motivated by the desire to obtain justice for the wicked acts committed against her.
Moreover, the Court has repeatedly held that the lone testimony of the victim in a rape case, if
[21]
credible, is enough to sustain a conviction.
Moreover, contrary to Ireno’s contention, the medical findings of Dr. Melissa De Leon
did not refute AAA’s testimony of defilement, but instead bolstered her claim. The RTC
correctly concluded:
It is true that Dr. Melissa De Leon, when called to the witness stand to substantiate the
same medical certification, did not rule out the possibility that the laceration might have been
inflicted through some other causes and that there could have been only one instance of finger
insertion into the vagina of private complainant. However, it is equally true that Dr. De Leon
also did not rule out the possibility that finger insertion might have been the cause of the
laceration (pp. 7-12, TSN, January 31, 2006). Dr. De Leon also clarified that only one
laceration may be inflicted although a finger is inserted into the vagina on separate instances
(pp. 19-26, supra). According to Dr. De Leon, this instance depends on the force exerted into
the vagina and on whether or not the hymen is membranous or firm and thick. A membranous
hymen is easily lacerated and so when a force is exerted into it on several occasions, several
lacerations may occur. A thick and firm hymen is not easily lacerated and so a force exerted
into it on several occasions may cause only one laceration. Private complainant has thick and
firm hymen and this may explain why there is only (sic) laceration on her hymen although she
claimed her father inserted into her vagina his finger several times (pp. 19-29, supra).
This non-categorical stance of Dr. De Leon is nonetheless understandable because Dr.
De Leon has no personal knowledge of what actually happened to private complainant that she
(complainant) suffered hymenal laceration. However, there is one thing very certain though in
the testimony of Dr. De Leon – that she medically examined [AAA], herein private
complainant, because of the information that [AAA] was sexually abused by her [AAA’s] own
father (pp. 5-6, supra). And indeed, as already discussed lengthily above, there is no reason to
[22]
doubt the veracity of AAA’s allegation.

The same conclusion was also arrived at by the CA, to wit:
While the medico-legal findings showed a single healed superficial laceration on the
hymen of AAA, Dr. De Leon clarified that it is not impossible for a hymen to sustain only one
laceration despite the fact that a finger had been inserted into the vagina on several accounts.
This situation may arise depending on the force extended into the vagina and on whether or
not the hymen of the victim is membranous or firm and thick. A membranous hymen is easily
lacerated; thus, when a force is exerted into it on several occasions, several lacerations may
occur. On the other hand, a thick and firm hymen is not easily lacerated; a force exerted into
it on several occasions may cause only one laceration. According to Dr. De Leon, AAA has
thick and firm hymen and this may explain why it has only one laceration despite her claim
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[23]
that accused-appellant inserted his finger inside her vagina several times.

Even Ireno’s contention that the charges against him were merely fabricated by his wife
because she suspects that he is having an affair with another woman deserves scant
consideration.

Aside from the fact that the said allegation was not proved, it must be

emphasized that no member of a rape victim’s family would dare encourage the victim to
publicly expose the dishonor to the family unless the crime was in fact committed, especially in
[24]
this case where the victim and the offender are relatives.
It is unnatural for a mother to use
her daughter as an engine of malice, especially if it will subject her child to embarrassment and
[25]
lifelong stigma.
Also, Ireno cannot likewise rely on the Affidavit of Desistance stating that AAA and her
mother are no longer interested in pursuing the case filed against him.
Rape is no longer a crime against chastity for it is now classified as a crime against
[26]
persons.

Consequently, rape is no longer considered a private crime or that

which cannot be prosecuted, except upon a complaint filed by the aggrieved party.

Hence,

pardon by the offended party of the offender in the crime of rape will not extinguish the
offender’s criminal liability. Moreover, an Affidavit of Desistance
a pardon in the erstwhile “private crime” of rape

even when construed as

is not a ground for the dismissal of the

criminal cases, since the actions have already been instituted. To justify the dismissal of the
complaints, the pardon should have been made prior to the institution of the criminal
[27]
actions.

As correctly concluded by the CA, the said affidavit was executed in connection

with another accusation of rape which Ireno committed against AAA in Candelaria, Quezon
and not the four cases of rape subject of this appeal. In addition, AAA’s mother testified that
she executed the said affidavit to regain custody of her children who were brought to Bicol by
[28]
Ireno’s siblings.
It has been repeatedly held by this Court that it looks with disfavor on affidavits of
[29]
desistance. As cited in People v. Alcazar,

the rationale for this was extensively discussed
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[30]
in People v. Junio:
x x x We have said in so many cases that retractions are generally unreliable and are looked
upon with considerable disfavor by the courts. The unreliable character of this document is
shown by the fact that it is quite incredible that after going through the process of having the
[appellant] arrested by the police, positively identifying him as the person who raped her,
enduring the humiliation of a physical examination of her private parts, and then repeating her
accusations in open court by recounting her anguish, [the rape victim] would suddenly turn
around and declare that [a]fter a careful deliberation over the case, (she) find(s) that the same
does not merit or warrant criminal prosecution.
Thus, we have declared that at most the retraction is an afterthought which should not
be given probative value. It would be a dangerous rule to reject the testimony taken before the
court of justice simply because the witness who gave it later on changed his mind for one
reason or another. Such a rule [would] make a solemn trial a mockery and place the
investigation at the mercy of unscrupulous witnesses. Because affidavits of retraction can
easily be secured from poor and ignorant witnesses, usually for monetary consideration, the
[31]
Court has invariably regarded such affidavits as exceedingly unreliable.

Amidst the overwhelming evidence against him, Ireno offered nothing but his bare denial
of the accusations against him and that he was someplace else when the dastardly acts were
committed. No jurisprudence in criminal law is more settled than that alibi is the weakest of
all defenses, for it is easy to contrive and difficult to disprove, and for which reason it is
[32]
generally rejected.

It has been consistently held that denial and alibi are the most common

defenses in rape cases.

Denial could not prevail over complainant’s direct, positive and

categorical assertion. As between a positive and categorical testimony which has the ring of
[33]
truth, on one hand, and a bare denial, on the other, the former is generally held to prevail.
All said, as found by the CA, the prosecution has convincingly proved and more than
sufficiently established that: (1) Ireno committed the accusations of Rape Through Sexual
Assault against AAA in Criminal Cases Nos. 03-0254, 03-0256, and 03-0257; (2) that AAA
[34]
was a minor when Ireno committed the sexual assault against her;

and (3) that Ireno was

[35]
the biological father of AAA.
Verily, in criminal cases, an examination of the entire records of a case may be explored
for the purpose of arriving at a correct conclusion, as an appeal in criminal cases throws the
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whole case open for review, it being the duty of the court to correct such error as may be found
[36]
Since the CA found Ireno guilty of Acts of Lasciviousness
in the judgment appealed from.
under Section 5 (b) of R.A. No. 7610 in Criminal Case No. 03-0255 instead of rape, the Court
should thus determine whether the evidence presented by the prosecution was sufficient to
establish that the intentional touching of the victim by Ireno constitutes lascivious conduct and
whether the CA imposed the appropriate penalties.
As aptly found by the CA:
A diligent review of the evidence adduced by the prosecution, however, shows that
accused-appellant cannot be held guilty as charged for the crime of rape in Criminal Case No.
03-0255. The prosecution failed to establish insertion by accused-appellant of his finger into
the vagina of AAA, who testified on direct examination that accused-appellant “touched my
private part and licked it but he did not insert his finger inside my vagina.” In fact, even the
trial court asked AAA if accused-appellant inserted his finger inside her vagina. She answered
in the negative and averred that he licked her vagina and touched her breasts. In reply to the
prosecution’s query if accused-appellant did anything else aside from licking her organ, she
said he also touched it. During cross-examination, AAA testified that accused-appellant
[37]
“merely touched her vagina but did not insert his finger.”

Section 5 (b), Article III of R.A. No. 7610, defines and penalizes acts of lasciviousness
committed against a child as follows:
Section 5. Child Prostitution and Other Sexual Abuse. -- Children, whether male or
female, who for money, profit, or any other consideration or due to the coercion or influence
of any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are
deemed to be children exploited in prostitution and other sexual abuse.
xxxx
(b) Those who commit the act of sexual intercourse or lascivious conduct with a child
exploited in prostitution or subject to other sexual abuse; Provided, That when the victims is
under twelve (12) years of age, the perpetrators shall be prosecuted under Article 335,
paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised Penal Code,
for rape or lascivious conduct, as the case may be: Provided, That the penalty for lascivious
conduct when the victim is under twelve (12) years of age shall be reclusion temporal in its
[38]
medium period.

Paragraph (b) punishes sexual intercourse or lascivious conduct not only with a child
exploited in prostitution, but also with a child subjected to other sexual abuses. It covers not
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only a situation where a child is abused for profit, but also where one
intimidation or influence

through coercion,

engages in sexual intercourse or lascivious conduct with a

[39]
child.
However, pursuant to the foregoing provision, before an accused can be convicted of
child abuse through lascivious conduct committed against a minor below 12 years of age, the
requisites for acts of lasciviousness under Article 336 of the RPC must be met in addition to
[40]
the requisites for sexual abuse under Section 5 of R.A. No. 7610.
Acts of Lasciviousness, as defined in Article 336 of the RPC, has the following
elements:
(1) That the offender commits any act of lasciviousness or lewdness;
(2) That it is done under any of the following circumstances:
a. By using force or intimidation; or
b. When the offended party is deprived of reason or otherwise
unconscious; or
c. When the offended party is under 12 years of age; and
[41]
(3) That the offended party is another person of either sex.

In addition, the following elements of sexual abuse under Section 5, Article III of R.A.
No. 7610 must be established:
1. The accused commits the act of sexual intercourse or lascivious conduct.
2. The said act is performed with a child exploited in prostitution or subjected to other sexual
abuse.
[42]
3. The child, whether male or female, is below 18 years of age.

[43]
of R.A. No. 7610 defines
Corollarilly, Section 2 (h) of the rules and regulations
“Lascivious conduct” as:
[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin,
breast, inner thigh, or buttocks, or the introduction of any object into the genitalia, anus or
mouth, of any person, whether of the same or opposite sex, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person, bestiality, masturbation,
[44]
lascivious exhibition of the genitals or pubic area of a person.

10/10/2014 10:30 AM

G.R. No. 188897

12 of 19

http://sc.judiciary.gov.ph/jurisprudence/2011/june2011/188897.htm

Undeniably, all the afore-stated elements are present in Criminal Case No. 03-0255.
Ireno committed lascivious acts against AAA by touching her breasts and licking her vagina
and the lascivious or lewd acts were committed against AAA, who was 8 years old at the time
[45]
as established by her birth certificate.
Thus, the CA correctly found Ireno guilty of the
crime of Acts of Lasciviousness under Section 5 (b) of R.A. No. 7610.
It must be emphasized, however, that like in the crime of rape whereby the slightest
penetration of the male organ or even its slightest contact with the outer lip or the labia majora
of the vagina already consummates the crime, in like manner, if the tongue, in an act of
cunnilingus, touches the outer lip of the vagina, the act should also be considered as already
consummating the crime of rape through sexual assault, not the crime of acts of lasciviousness.
Notwithstanding, in the present case, such logical interpretation could not be applied. It must
be pointed out that the victim testified that Ireno only touched her private part and licked it, but
did not insert his finger in her vagina. This testimony of the victim, however, is open to various
interpretation, since it cannot be identified what specific part of the vagina was defiled by
Ireno. Thus, in conformity with the principle that the guilt of an accused must be proven
beyond reasonable doubt, the statement cannot be the basis for convicting Ireno with the crime
of rape through sexual assault.
Penalties and Award of Damages
Having found Ireno guilty beyond reasonable doubt of Rape Through Sexual Assault in
Criminal Case Nos. 03-0254, 03-0256, and 03-0257 and Acts of Lasciviousness in Criminal
Case No. 03-0255, We shall proceed to determine the appropriate penalties imposable for each
offense.
Criminal Case Nos. 03-0254, 03-0256, and 03-0257
Under Article 266-B of the RPC, the penalty for rape by sexual assault is reclusion
temporal “if the rape is committed by any of the 10 aggravating/qualifying circumstances
[46]
mentioned in this article.”
In Criminal Case Nos. 03-0254, 03-0256, and 03-0257, the
aggravating/qualifying circumstance of minority and relationship are present, considering that
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the rape was committed by a parent against his minor child. Reclusion temporal ranges from
twelve (12) years and one (1) day to twenty (20) years.
Applying the Indeterminate Sentence Law, the maximum term of the indeterminate
penalty shall be that which could be properly imposed under the RPC. Other than the
aggravating/qualifying circumstances of minority and relationship which have been taken into
[47]
account to raise the penalty to reclusion temporal,

no other aggravating circumstance was

[48]
or fourteen
alleged and proven. Hence, the penalty shall be imposed in its medium period,
(14) years, eight (8) months and one (1) day to seventeen (17) years and four (4) months.
On the other hand, the minimum term of the indeterminate sentence should be within the
range of the penalty next lower in degree than that prescribed by the Code which is prision
[49]
mayor or six (6) years and one (1) day to twelve (12) years.
Thus, Ireno should be meted
the indeterminate penalty of ten (10) years of prision mayor, as minimum, to seventeen (17)
years and four (4) months of reclusion temporal, as maximum.
It must be clarified, however, that the reasoning expounded by the Court in the recent
[50]
case of People v. Armando Chingh y Parcia,
for imposing upon the accused the higher
penalty provided in Section 5 (b), Article III of R.A. No. 7610, has no application in the case at
bar. In the said case, the Court, acknowledging the fact that to impose the lesser penalty would
be unfair to the child victim, meted upon the accused the higher penalty of reclusion temporal
in its medium period as provided in Section 5 (b), Article III of R.A. No. 7610, instead of the
lesser penalty of prision mayor prescribed by Article 266-B for rape by sexual assault under
paragraph 2, Article 266-A of the RPC. The Court elucidated:
In this case, the offended party was ten years old at the time of the commission of the
offense. Pursuant to the above-quoted provision of law, Armando was aptly prosecuted under
Art. 266-A, par. 2 of the Revised Penal Code, as amended by R.A. No. 8353, for Rape
Through Sexual Assault. However, instead of applying the penalty prescribed therein, which is
prision mayor, considering that VVV was below 12 years of age, and considering further that
Armando’s act of inserting his finger in VVV’s private part undeniably amounted to lascivious
conduct, the appropriate imposable penalty should be that provided in Section 5 (b), Article III
of R.A. No. 7610, which is reclusion temporal in its medium period.
The Court is not unmindful to the fact that the accused who commits acts of
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lasciviousness under Art. 366 in relation to Section 5 (b), Article III of R.A. No. 7610, suffers
the more severe penalty of reclusion temporal in its medium period than the one who commits
Rape Through Sexual Assault, which is merely punishable by prision mayor. This is
undeniably unfair to the child victim. To be sure, it was not the intention of the framers of
R.A. No. 8353 to have disallowed the applicability of R.A. No. 7610 to sexual abuses
committed to children. Despite the passage of RA No. 8353, R.A. No. 7610 is still good law,
which must be applied when the victims are children or those “persons below eighteen (18)
years of age or those over but are unable to fully take care of themselves or protect themselves
from abuse, neglect, cruelty, exploitation or discrimination because of a physical or mental
disability or condition.”

In the present case, the factual milieu was different since the offender, Ireno, is the father
of the minor victim. Hence, the offenses were committed with the aggravating/qualifying
circumstances of minority and relationship, attendant circumstances which were not present in
the Chingh case, which in turn, warrants the imposition of the higher penalty of reclusion
temporal prescribed by Article 266-B of the RPC.

Considering that the RPC already

prescribes such penalty, the rationale of unfairness to the child victim that Chingh wanted to
correct is absent. Hence, there is no more need to apply the penalty prescribed by R.A. No.
7610.
As to civil liabilities, the damages awarded in the form of civil indemnity in the amount
of P50,000.00 and moral damages, also in the amount of P50,000.00, for each count of Rape
[51]
Also,
must be both reduced to P30,000.00, respectively, in line with current jurisprudence.
the amount of exemplary damages awarded in the amount of P25,000.00 must be increased to
[52]
P30,000.00 for each count of Rape.

Criminal Case No. 03-0255
It is beyond cavil that when the sexual abuse was committed by Ireno, AAA was only
eight (8) years old. Hence, the provisions of R.A. No. 7610, or The Special Protection of
Children Against Child Abuse, Exploitation and Discrimination Act, should be applied.
Thus, the appropriate imposable penalty should be that provided in Section 5 (b), Article
III of R.A. No. 7610, which is reclusion temporal in its medium period which is fourteen (14)
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years, eight (8) months and one (1) day to seventeen (17) years and four (4) months. As the
crime was committed by the father of the offended party, the alternative circumstance of
relationship should be appreciated. In crimes against chastity, such as Acts of Lasciviousness,
[53]
relationship is always aggravating.

Therefore, Ireno should be meted the indeterminate

penalty of thirteen (13) years, nine (9) months and eleven (11) days of reclusion temporal, as
minimum, to sixteen (16) years, five (5) months and ten (10) days of reclusion temporal, as
maximum.
Moreover, the award in the amount of P15,000.00 as moral damages and a fine in the
[54]
amount of P15,000.00, is proper in line with current jurisprudence.

However, civil

[55]
In view of the
indemnity ex delicto in the amount of P20,000.00 should also be awarded.
presence of the aggravating circumstance of relationship, the amount of P15,000.00 as
[56]
exemplary damages should likewise be awarded.
WHEREFORE, premises considered, the Decision of the Court of Appeals, dated
March 31, 2009 in CA-G.R. CR-H.C. No. 03133, is AFFIRMED with MODIFICATIONS:
1. In Criminal Case Nos. 03-0254, 03-0256, and 03-0257, IRENO BONAAGUA y
BERCE is hereby sentenced to suffer the indeterminate penalty of ten (10) years of prision
mayor, as minimum, to seventeen (17) years and four (4) months of reclusion temporal, as
maximum, for each count. He is likewise ordered to pay AAA the amounts of P30,000.00 as
civil indemnity, P30,000.00 as moral damages, and P30,000.00 as exemplary damages for each
count of Qualified Rape Through Sexual Assault or a total of P90,000.00 for each count.
2. In Criminal Case No. 03-0255, IRENO BONAAGUA y BERCE is meted to suffer
the indeterminate penalty of thirteen (13) years, nine (9) months and eleven (11) days of
reclusion temporal, as minimum, to sixteen (16) years, five (5) months and ten (10) days of
reclusion temporal, as maximum.

In

addition to moral damages and fine, he is likewise

ordered to pay P20,000.00 as civil indemnity and P15,000.00 as exemplary damages.

SO ORDERED.
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DECISION

CARPIO, J.:

The Case

Before the Court is a petition for review1 assailing the 26 November 2009 Decision2 and 22 June
2010 Resolution3 of the Court of Appeals in CA-G.R. CR No. 31354. The Court of Appeals
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affirmed with modifications the decision of the Regional Trial Court of San Carlos City,
Pangasinan, Branch 56 (trial court), finding Jojit Garingarao (Garingarao) guilty beyond
reasonable doubt of the crime of acts of lasciviousness in relation to Republic Act No. 7610 (RA
7610).4
The Antecedent Facts

The facts of the case, as can be gleaned from the decision of the Court of Appeals, are as
follows:

On 28 October 2003, AAA5 was brought to the Virgen Milagrosa Medical Center by her father
BBB and mother CCC due to fever and abdominal pain. Dr. George Morante (Dr. Morante), the
attending physician, recommended that AAA be confined at the hospital for further observation.
AAA was admitted at the hospital and confined at a private room where she and her parents
stayed for the night.

On 29 October 2003, BBB left the hospital to go to Lingayen, Pangasinan to process his
daughter’s Medicare papers. He arrived at Lingayen at around 8:00 a.m. and left the place an
hour later. CCC also left the hospital that same morning to attend to their store at Urbiztondo,
Pangasinan, leaving AAA alone in her room.

When BBB returned to the hospital, AAA told him that she wanted to go home. Dr. Morante
advised against it but due to AAA’s insistence, he allowed AAA to be discharged from the
hospital with instructions that she should continue her medications. When AAA and her parents
arrived at their house around 11:30 a.m., AAA cried and told her parents that Garingarao
sexually abused her. They all went back to the hospital and reported the incident to Dr.
Morante. They inquired from the nurses’ station and learned that Garingarao was the nurse on
duty on that day.

On 20 January 2004, the City Prosecutor filed an Information against Garingarao for acts of
lasciviousness in relation to RA 7610, as follows:
That on or about the 29th day of October 2003, at Virgen Milagrosa University Hospital, San Carlos
City, Pangasinan, and within the jurisdiction of this Honorable Court, the above-named accused, with
lewd designs, did then and there, willfully, unlawfully and feloniously touched the breast of AAA, 16
years of age, touched her genitalia, and inserted his finger into her vagina, to the damage and
prejudice of said AAA who suffered psychological and emotional disturbance, anxiety, sleeplessness
and humiliation.
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Contrary to Article 336 of the Revised Penal Code in relation to RA 7610.6

During the trial, AAA testified that on 29 October 2003, between 7:00 a.m. and 8:00 a.m.,
Garingarao, who was wearing a white uniform, entered her room and asked if she already took
her medicines and if she was still experiencing pains. AAA replied that her stomach was no
longer painful. Garingarao then lifted AAA’s bra and touched her left breast. Embarrassed, AAA
asked Garingarao what he was doing. Garingarao replied that he was just examining her.
Garingarao then left the room and returned 15 to 30 minutes later with a stethoscope.
Garingarao told AAA that he would examine her again. Garingarao lifted AAA’s shirt, pressed
the stethoscope to her stomach and touched her two nipples. Garingarao then lifted AAA’s
pajama and underwear and pressed the lower part of her abdomen. Garingarao then slid his
finger inside AAA’s private part. AAA instinctively crossed her legs and again asked Garingarao
what he was doing. She asked him to stop and informed him she had her monthly period.
Garingarao ignored AAA and continued to insert his finger inside her private part. Garingarao
only stopped when he saw that AAA really had her monthly period. He went inside the
bathroom of the private room, washed his hands, applied alcohol and left. When BBB arrived at
the hospital, AAA insisted on going home. She only narrated the incident to her parents when
they got home and they went back to the hospital to report the incident to Dr. Morante.

Dr. Morante testified on AAA’s confinement to and discharge from the hospital.

The prosecution presented the following documents before the trial court:

(a) AAA’s birth certificate to establish that she was 16 years old at the time of the
incident;

(b) AAA’s medical records establishing her confinement to and discharge from Virgen
Milagrosa Medical Center;

(c) the schedule of duties of the nurses at the hospital showing that Garingarao was on
duty from 12:00 a.m. to 8:00 a.m. on 29 October 2003;

(d) a certificate from the Department of Education Division Office showing that BBB was
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present at the office from 8:00 a.m. to 9:00 a.m. on 29 October 2003;

(e) AAA’s Medical Payment Notice;

(f) the incident report filed by AAA’s parents with the police; and

(g) a letter from the hospital administrator requiring Garingarao to explain why no
administrative action should be filed against him in view of the incident.

For the defense, Garingarao gave a different version of the incident. Garingarao alleged that on
29 October 2003, he and his nursing aide Edmundo Tamayo (Tamayo) went inside AAA’s room
to administer her medicines and check her vital signs. BBB then accused them of not
administering the medicines properly and on time. Garingarao told BBB that they should not be
told how to administer the medicines because they knew what they were doing and that they
would be accountable should anything happen to AAA. A heated argument ensued between
BBB and Garingarao. BBB told Garingarao he was an arrogant nurse. Garingarao replied that if
BBB had any complaint, he could report the matter to the hospital. Garingarao denied that he
inserted his finger into AAA’s private part and that he fondled her breasts. Garingarao alleged
that the filing of the case was motivated by the argument he had with BBB.

Tamayo testified that he was with Garingarao when they went to AAA’s room between 7:00 a.m.
and 8:00 a.m. of 29 October 2003. He alleged that BBB was present and he accused Garingarao
of not administering the medications properly. Tamayo alleged that Garingarao and BBB had an
argument. Tamayo stated that he would always accompany Garingarao whenever the latter
would visit the rooms of the patients.
The Decision of the Trial Court

In its Decision7 dated 5 November 2007, the trial court found Garingarao guilty as charged. The
trial court gave credence to the testimony of AAA over Garingarao’s denial. The trial court ruled
that Garingarao was positively identified by AAA as the person who entered her room, touched
her breasts and inserted his finger into her private part. The trial court also found that the
prosecution was able to establish that BBB and CCC were not in the room when Garingarao
went inside.
The trial court found as baseless Garingarao’s defense that the case was only motivated by the
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argument he had with BBB. The trial court ruled that it was illogical for BBB to convince his
daughter to fabricate a story of sexual abuse just to get even at Garingarao over a heated
argument.

The dispositive portion of the trial court’s Decision reads:

WHEREFORE, premises considered, judgment is hereby rendered finding the accused Jojit
Garingarao GUILTY beyond reasonable doubt of the crime of acts of lasciviousness in relation to
Republic Act 7610, and sentencing him to suffer the penalty of imprisonment ranging from 12 years to
1 day of Reclusion Temporal as minimum to 14 years and 8 months of Reclusion Temporal as
maximum.

The accused is ordered to pay to the minor victim [AAA] P20,000.00 as moral damages and
P10,000.00 as fine.

SO ORDERED.8

Garingarao appealed from the trial court’s Decision.

The Decision of the Court of Appeals

In its 26 November 2009 Decision, the Court of Appeals affirmed the trial court’s decision with
modifications.

The Court of Appeals ruled that while Garingarao was charged for acts of lasciviousness in
relation to RA 7610, he should be convicted under RA 7610 because AAA was 16 years old
when the crime was committed. The Court of Appeals ruled that under Section 5(b) of RA 7610,
the offender shall be charged with rape or lascivious conduct under the Revised Penal Code
(RPC) only if the victim is below 12 years old; otherwise, the provisions of RA 7610 shall
prevail.
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The Court of Appeals ruled that based on the evidence on record and the testimony of AAA, the
decision of the trial court has to be affirmed. The Court of Appeals ruled that under Section 2(h)
of the Rules and Regulations on the Reporting and Investigation of Child Abuse Cases, the
introduction of any object into the genitalia of the offended party as well as the intentional
touching of her breasts when done with the intent to sexually gratify the offender qualify as a
lascivious act. AAA’s testimony established that Garingarao committed the lascivious acts.

The Court of Appeals found no reason for AAA or her family to fabricate the charges against
Garingarao. The Court of Appeals ruled that Garingarao’s claim that the case was filed so that
BBB could get even with him because of the argument they had was too shallow to be given
consideration. The Court of Appeals likewise rejected Garingarao’s defense of denial which
could not prevail over the positive testimony of AAA.

The Court of Appeals modified the penalty imposed by the trial court. The Court of Appeals
ruled that the duration of reclusion temporal in its maximum period should be 17 years, 4
months and 1 day to 20 years and not 14 years and 8 months as imposed by the trial court. The
Court of Appeals also raised the award of moral damages and fine, which was deemed as civil
indemnity, to conform with recent jurisprudence.

The dispositive portion of the Court of Appeals’ Decision reads:

WHEREFORE, in view of the foregoing, the Decision dated November 5, 2007 of the Regional Trial
Court of San Carlos City, Pangasinan in Criminal Case No. SCC-4167 is hereby AFFIRMED with the
following MODIFICATIONS:

1.

The penalty imposed on the accused-appellant is 14 years and 8 months of reclusion
temporal as minimum to 20 years of reclusion temporal as maximum[;]

2.

The award of moral damages is raised from P20,000.00 to P50,000.00; and

3.

The award of indemnity is raised from P10,000.00 to P50,000.00.

SO ORDERED.9
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Garingarao filed a motion for reconsideration. In its 22 June 2010 Resolution, the Court of
Appeals denied the motion.

Hence, the petition before this Court.

The Issue

The only issue in this case is whether the Court of Appeals committed a reversible error in
affirming with modifications the trial court’s decision.

The Ruling of this Court

The petition has no merit.

Garingarao alleges that the Court of Appeals erred in affirming the trial court’s decision finding
him guilty of acts of lasciviousness in relation to RA 7610. Garingarao insists that it was
physically impossible for him to commit the acts charged against him because there were many
patients and hospital employees around. He alleges that AAA’s room was well lighted and that
he had an assistant when the incident allegedly occurred. Garingarao further alleges that,
assuming the charges were correct, there was only one incident when he allegedly touched AAA
and as such, he should have been convicted only of acts of lasciviousness and not of violation of
RA 7610.

We do not agree.

Credibility of Witnesses
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The Court has ruled that in case of acts of lasciviousness, the lone testimony of the offended
party, if credible, is sufficient to establish the guilt of the accused.10 In this case, both the trial
court and the Court of Appeals found the testimony of AAA credible over Garingarao’s defense
of denial and alibi. It is a settled rule that denial is a weak defense as against the positive
identification by the victim.11 Both denial and alibi are inherently weak defenses and constitute
self-serving negative evidence which cannot be accorded greater evidentiary weight than the
positive declaration by a credible witness.12 Garingarao’s defense of denial and alibi must fail
over the positive and straightforward testimony of AAA on the incident. Further, like the trial
court and the Court of Appeals, we find incredible Garingarao’s defense that the case was an
offshoot of a heated argument he had with AAA’s father over the manner Garingarao was giving
AAA’s medications. It is hard to believe that AAA’s parents would expose her to a public trial if
the charges were not true.13 In addition, the prosecution was able to establish that, contrary to
Garingarao’s allegation, both BBB and CCC were not in AAA’s room at the time of the incident.

Violation of RA 7610

Section 5, Article III of RA 7610 provides:

Section 5. Child Prostitution and Other Sexual Abuse. - Children, whether male or female, who for
money, profit, or any other consideration or due to the coercion or influence of any adult, syndicate or
group, indulge in sexual intercourse or lascivious conduct, are deemed to be children exploited in
prostitution and other sexual abuse.

The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed upon
the following:

(a) x x x

(b) Those who commit the act of sexual intercourse or lascivious conduct with a child exploited in
prostitution or subject to other sexual abuse; Provided, That when the victim is under twelve (12)
years of age, the perpetrators shall be prosecuted under Article 335, paragraph 3 for rape and Article
336 of Act No. 3815, as amended, the Revised Penal Code, for rape or lascivious conduct, as the case
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may be; Provided, That the penalty for lascivious conduct when the victim is under twelve (12) yeas
of age shall be reclusion temporal in its medium period, x x x

(c) x x x

The elements of sexual abuse under Section 5, Article III of RA 7610 are the following:

1.

The accused commits the act of sexual intercourse or lascivious conduct;

2.

The said act is performed with a child exploited in prostitution or subjected to other
sexual abuse; and

3.

The child, whether male or female, is below 18 years of age.14

Under Section 32, Article XIII of the Implementing Rules and Regulations of RA 7610,
lascivious conduct is defined as follows:

[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast,
inner thigh, or buttocks, or the introduction of any object into the genitalia, anus or mouth, of any
person, whether of the same or opposite sex, with the intent to abuse, humiliate, harass, degrade, or
arouse or gratify the sexual desire of any person, bestiality, masturbation, lascivious exhibition of the
genitals or pubic area of a person.15

In this case, the prosecution established that Garingarao touched AAA’s breasts and inserted his
finger into her private part for his sexual gratification. Garingarao used his influence as a nurse
by pretending that his actions were part of the physical examination he was doing. Garingarao
persisted on what he was doing despite AAA’s objections. AAA twice asked Garingarao what he
was doing and he answered that he was just examining her.

The Court has ruled that a child is deemed subject to other sexual abuse when the child is the
victim of lascivious conduct under the coercion or influence of any adult.16 In lascivious
conduct under the coercion or influence of any adult, there must be some form of compulsion
equivalent to intimidation which subdues the free exercise of the offended party’s free will.17 In
this case, Garingarao coerced AAA into submitting to his lascivious acts by pretending that he
was examining her.
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Garingarao insists that, assuming that the testimonies of the prosecution witnesses were true, he
should not be convicted of violation of RA 7610 because the incident happened only once.
Garingarao alleges that the single incident would not suffice to hold him liable under RA 7610.

Garingarao’s argument has no legal basis.

The Court has already ruled that it is inconsequential that sexual abuse under RA 7610 occurred
only once.18 Section 3(b) of RA 7610 provides that the abuse may be habitual or not.19 Hence,
the fact that the offense occurred only once is enough to hold Garingarao liable for acts of
lasciviousness under RA 7610.

Indemnity and Moral Damages

In view of recent jurisprudence, we deem it proper to reduce the amount of indemnity to
P20,00020 and moral damages awarded by the Court of Appeals to P15,000.21 We also impose
on Garingarao a fine of P15,000.22

WHEREFORE, we DENY the petition. We AFFIRM the 26 November 2009 Decision and 22
June 2010 Resolution of the Court of Appeals in CA-G.R. CR No. 31354 with
MODIFICATIONS. The Court finds Jojit Garingarao GUILTY beyond reasonable doubt of
acts of lasciviousness in relation to Republic Act No. 7610. He is sentenced to suffer the penalty
of 14 years and 8 months of reclusion temporal as minimum to 20 years of reclusion temporal
as maximum and ordered to pay AAA P20,000 as civil indemnity, P15,000 as moral damages
and a fine of P15,000.

SO ORDERED.
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THIRD DIVISION

[G.R. No. 154994. June 28, 2005]

JOYCELYN PABLO-GUALBERTO,
GUALBERTO V, respondent.

petitioner,

vs.

CRISANTO

RAFAELITO

[G.R. No. 156254. June 28, 2005]

CRISANTO RAFAELITO G. GUALBERTO V, petitioner, vs. COURT OF APPEALS;
Hon. HELEN B. RICAFORT, Presiding Judge, Regional Trial Court
Parañaque City, Branch 260; and JOYCELYN D. PABLO-GUALBERTO,
respondents.
DECISION
PANGANIBAN, J.:

When love is lost between spouses and the marriage inevitably results in separation, the
bitterest tussle is often over the custody of their children. The Court is now tasked to settle the
opposing claims of the parents for custody pendente lite of their child who is less than seven years
of age. There being no sufficient proof of any compelling reason to separate the minor from his
mother, custody should remain with her.

The Case
[1]
Before us are two consolidated petitions. The first is a Petition for Review filed by Joycelyn
[2]
Pablo-Gualberto under Rule 45 of the Rules of Court, assailing the August 30, 2002 Decision of
the Court of Appeals (CA) in CA-GR SP No. 70878. The assailed Decision disposed as follows:
“WHEREFORE, premises considered, the Petition for Certiorari is hereby GRANTED. The assailed Order
of May 17, 2002 is hereby SET ASIDE and ANNULLED. The custody of the child is hereby ordered
returned to [Crisanto Rafaelito G. Gualberto V].
“The [respondent] court/Judge is hereby directed to consider, hear and resolve [petitioner’s] motion to lift the
[3]

award of custody pendente lite of the child to [respondent].”
[4]
The second is a Petition for Certiorari filed by Crisanto Rafaelito Gualberto V under Rule 65
of the Rules of Court, charging the appellate court with grave abuse of discretion for denying his
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Motion for Partial Reconsideration of the August 30, 2002 Decision. The denial was contained in
the CA’s November 27, 2002 Resolution, which we quote:
“We could not find any cogent reason why the [last part of the dispositive portion of our Decision of August
[5]

30, 2002] should be deleted, hence, subject motion is hereby DENIED.”

The Facts
The CA narrated the antecedents as follows:
“x x x [O]n March 12, 2002, [Crisanto Rafaelito G. Gualberto V] filed before [the Regional Trial Court of
Parañaque City] a petition for declaration of nullity of his marriage to x x x Joycelyn D. Pablo Gualberto, with
an ancillary prayer for custody pendente lite of their almost 4-year-old son, minor Rafaello (the child, for
brevity), whom [Joycelyn] allegedly took away with her from the conjugal home and his school (Infant
Toddler’s Discovery Center in Parañaque City) when [she] decided to abandon [Crisanto] sometime in early
February 2002[.] x x x [O]n April 2, 2002, [RTC Judge Helen B. Ricafort] heard the ancillary prayer of
[Crisanto] for custody pendente lite. x x x [B]ecause [Joycelyn] allegedly failed to appear despite notice,
[Crisanto], a certain Col. Renato Santos, and Ms. Cherry Batistel, testified before the x x x Judge; x x x
documentary evidence [was] also presented[.] x x x [O]n April 3, 2002, x x x [the] Judge awarded custody
pendente lite of the child to [Crisanto.] [T]he Order partly read x x x:
‘x x x Crisanto Rafaelito Gualberto V testified. He stated that [Joycelyn] took their minor child with her to
Caminawit, San Jose, Occidental Mindoro. At that time, the minor was enrolled at B.F. Homes, Parañaque
City. Despite effort[s] exerted by him, he has failed to see his child. [Joycelyn] and the child are at present
staying with the former’s step-father at the latter’s [residence] at Caminawit, San Jose, Occidental Mindoro.
‘Renato Santos, President of United Security Logistic testified that he was commissioned by [Crisanto] to
conduct surveillance on [Joycelyn] and came up with the conclusion that [she] is having lesbian relations with
one Noreen Gay Cuidadano in Cebu City.
‘The findings of Renato Santos [were] corroborated by Cherry Batistel, a house helper of the spouses who
stated that [the mother] does not care for the child as she very often goes out of the house and on one
occasion, she saw [Joycelyn] slapping the child.
‘Art. 211 of the Family Code provides as follows:
‘The father and the mother shall jointly exercise parental authority over the persons of their children. In the
case of disagreement, the father’s decision shall prevail, unless there is a judicial order to the contrary.’
‘The authority of the father and mother over their children is exercised jointly. This recognition, however,
does not place her in exactly the same place as the father; her authority is subordinated to that of the father.
‘In all controversies regarding the custody of minors, the sole and foremost consideration is the physical,
educational, social and moral welfare of the child, taking into account the respective resources and social and
moral situations of the contending parties.
‘The Court believes that [Joycelyn] had no reason to take the child with her. Moreover, per Sheriff returns,
she is not with him at Caminawit, San Jose, Occidental Mindoro.
‘WHEREFORE, pendente lite, the Court hereby awards custody of the minor, Crisanto Rafaello P. Gualberto
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X to his father, Crisanto Rafaelito G. Gualberto V.’
“x x x [O]n April 16, 2002, the hearing of [Joycelyn’s] motion to lift the award of custody pendente lite of the
child to [Crisanto] was set but the former did not allegedly present any evidence to support her motion.
However, on May 17, 2002, [the] Judge allegedly issued the assailed Order reversing her Order of April 3,
2002 and this time awarding custody of the child to [Joycelyn]. [T]he entire text of the Order [is] herein
reproduced, to wit:
‘Submitted is [Crisanto’s] Motion to Resolve Prayer for Custody Pendente Lite and [Joycelyn’s] Motion to
Dismiss and the respective Oppositions thereto.
‘[Joycelyn], in her Motion to Dismiss, makes issue of the fact that the person referred to in the caption of the
Petition is one JOCELYN Pablo Gualberto and not Joycelyn Pablo Gualberto. [Joycelyn] knows she is the
person referred to in the Complaint. As a matter of fact, the body of the Complaint states her name
correct[ly]. The law is intended to facilitate and promote the administration of justice, not to hinder or delay
it. Litigation should be practicable and convenient. The error in the name of Joycelyn does not involve public
policy and has not prejudiced [her].
‘This case was filed on March 12, 2002. Several attempts were made to serve summons on [Joycelyn] as
shown by the Sheriff’s returns. It appears that on the 4th attempt on March 21, 2002, both Ma. Daisy and x x
x Ronnie Nolasco, [Joycelyn’s mother and stepfather, respectively,] read the contents of the documents
presented after which they returned the same.
‘The Court believes that on that day, summons was duly served and this Court acquired jurisdiction over
[Joycelyn].
‘The filing of [Joycelyn’s annulment] case on March 26, 2002 was an after thought, perforce the Motion to
[D]ismiss should be denied.
‘The child subject of this Petition, Crisanto Rafaello P. Gualberto is barely four years old. Under Article 213
of the Family Code, he shall not be separated from his mother unless the Court finds compelling reasons to
order otherwise. The Court finds the reason stated by [Crisanto] not [to] be compelling reasons. The father
should however be entitled to spend time with the minor. These do not appear compelling reasons to deprive
him of the company of his child.
‘When [Joycelyn] appeared before this Court, she stated that she has no objection to the father visiting the
child even everyday provided it is in Mindoro.
‘The Court hereby grants the mother, [Joycelyn], the custody of Crisanto Rafaello P. Gualberto, with [the]
right of [Crisanto] to have the child with him every other weekend.
‘WHEREFORE:
1.

The [M]otion to Dismiss is hereby DENIED;

2.

Custody pendente lite is hereby given to the mother Joycelyn Pablo Gualberto with
the right of the father, x x x [Crisanto], to have him every other week-end.

3.

Parties are admonished not to use any other agencies of the government like the
[6]
CIDG to interfere in this case and to harass the parties.’”

[7]
In a Petition for Certiorari before the CA, Crisanto charged the Regional Trial Court (Branch
260) of Parañaque City with grave abuse of discretion for issuing its aforequoted May 17, 2002

10/8/2014 10:08 AM

Gualberto vs Rafaelito : 154994 : June 28, 2005 : J. Panganiban : Third D...

4 of 16

http://sc.judiciary.gov.ph/jurisprudence/2005/jun2005/154994.htm

Order. He alleged that this Order superseded, without any factual or legal basis, the still valid and
subsisting April 3, 2002 Order awarding him custody pendente lite of his minor son; and that it
violated Section 14 of Article VII of the 1987 Constitution.

Ruling of the Court of Appeals
Partly in Crisanto’s favor, the CA ruled that grave abuse of discretion had been committed by
the trial court in reversing the latter court’s previous Order dated April 3, 2002, by issuing the
assailed May 17, 2002 Order. The appellate court explained that the only incident to resolve was
Joycelyn’s Motion to Dismiss, not the issuance of the earlier Order. According to the CA, the prior
Order awarding provisional custody to the father should prevail, not only because it was issued
after a hearing, but also because the trial court did not resolve the correct incident in the later
Order.
Nonetheless, the CA stressed that the trial court judge was not precluded from considering
and resolving Joycelyn’s Motion to lift the award of custody pendente lite to Crisanto, as that
Motion had yet to be properly considered and ruled upon. However, it directed that the child be
turned over to him until the issue was resolved.
Hence, these Petitions.

[8]

Issues
In GR No. 154994, Petitioner Joycelyn submits these issues for our consideration:
“1.
Whether or not the Respondent Court of Appeals, when it awarded the custody of the child to the
father, violated Art. 213 of the Family Code, which mandates that ‘no child under seven years of age shall be
separated from the mother, unless the court finds compelling reasons to order otherwise.’
[9]

“2.

Is it Article 213 or Article 211 which applies in this case involving four-year old Rafaello?”
On the other hand, Crisanto raises the following issues:

“A.
Did Respondent Court commit grave abuse of discretion amounting to or in excess of jurisdiction
when, in its August 30, 2002 Decision, it ordered respondent court/Judge ‘to consider, hear and resolve the
motion to lift award of custody pendente lite of the child to petitioner and x x x denied the motion for
reconsideration thereof in its November 27, 2002 Resolution, considering that: (1) there is no such motion
ever, then or now pending, with the court a quo; (2) the November 27, 2002 Resolution is unconstitutional;
and (3) the April 3, 2002 Order of respondent Judge, the validity of which has been upheld in the August 30,
2002 Decision of the respondent Court, has become final and executory; and
“B. Ought not the ancillary remedies [o]f habeas corpus, because the whereabouts, physical and mental
condition of the illegally detained Minor Rafaello is now unknown to petitioner and preliminary mandatory
injunction with urgent prayer for immediate issuance of preliminary [injunction], petitioner having a clear and
settled right to custody of Minor Rafaello which has been violated and still is being continuously violated by
[10]

[petitioner Joycelyn], be granted by this Honorable Court?”
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Being interrelated, the procedural challenges and the substantive issues in the two Petitions
will be addressed jointly.

The Court’s Ruling
There is merit in the Petition in GR No. 154994, but not in GR No. 156254.

Preliminary Issue:
The Alleged Prematurity
of the Petition in GR No. 154994
Before going into the merits of the present controversy, the Court shall first dispose of a
threshold issue. In GR No. 154994, therein Respondent Crisanto contends that the Petition for
Review was filed beyond the deadline (October 24, 2002) allowed by the Rules of Court and by
this Court. He claims that Registry Bill No. 88 shows that the Petition was sent by speed mail, only
on November 4, 2002. Furthermore, he assails the Petition for its prematurity, since his Motion for
Partial Reconsideration of the August 30, 2002 CA Decision was still pending before the appellate
court. Thus, he argues that the Supreme Court has no jurisdiction over Joycelyn’s Petition.

Timeliness of the Petition
The manner of filing and service Joycelyn’s Petition by mail is governed by Sections 3 and 7 of
Rule 13 of the Rules of Court, which we quote:
“SEC. 3. Manner of filing. – The filing of pleadings, appearances, motions, notices, orders, judgments and all
other papers shall be made by presenting the original copies thereof, plainly indicated as such personally to the
clerk of court or by sending them by registered mail. xxx In the second case, the date of mailing of motions,
pleadings and other papers or payments or deposits, as shown by the post office stamp on the envelope or
the registry receipt, shall be considered as the date of their filing, payment, or deposit in court. The
envelope shall be attached to the records of the case.
“x x x

xxx

xxx

“SEC. 7. Service by mail. – Service by registered mail shall be made by depositing the copy in the office, in a
sealed envelope, plainly addressed to the party or his counsel at his office, if known, otherwise at his
residence, if known, with postage fully pre-paid, and with instructions to the postmaster to return the mail to
the sender after ten (10) days if undelivered. If no registry service is available in the locality of either the
sender of the addressee, service may be done by ordinary mail. (Italics supplied)
The records disclose that Joycelyn received the CA’s August 30, 2002 Decision on September
9, 2002. On September 17, she filed before this Court a Motion for a 30-day extension of time to
[11]
file a petition for review on certiorari. This Motion was granted,
and the deadline was thus
extended until October 24, 2002.
A further perusal of the records reveals that copies of the Petition were sent to this Court and
[12]
to the parties by registered mail
at the Biñan, Laguna Post Office on October 24, 2002. This is
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[13]
the date clearly stamped on the face of the envelope
and attested to in the Affidavit of
[14]
Service
accompanying the Petition. Petitioner Joycelyn explained that the filing and the service
had been made by registered mail due to the “volume of delivery assignments and the lack of a
[15]
regular messenger.”
The Petition is, therefore, considered to have been filed on October 24, 2002, its mailing date
as shown by the post office stamp on the envelope. The last sentence of Section 3 of Rule 13 of
the Rules provides that the date of filing may be shown either by the post office stamp on the
envelope or by the registry receipt. Proof of its filing, on the other hand, is shown by the existence
[16]
of the petition in the record, pursuant to Section 12 of Rule 13.
The postmaster satisfactorily clarifies that Registry Bill No. 88, which shows the date November
2, 2002, merely discloses when the mail matters received by the Biñan Post Office on October 24,
2002, were dispatched or sent to the Central Mail Exchange for distribution to their final
[17]
destinations.
The Registry Bill does not reflect the actual mailing date. Instead, it is the postal
[18]
Registration Book
that shows the list of mail matters that have been registered for mailing on a
particular day, along with the names of the senders and the addressees. That book shows that
Registry Receipt Nos. 2832-A and 2832-B, pertaining to the mailed matters for the Supreme Court,
were issued on October 24, 2002.

Prematurity of the Petition
As to the alleged prematurity of the Petition of Joycelyn, Crisanto points out that his Urgent
[19]
Motion for Partial Reconsideration
was still awaiting resolution by the CA when she filed her
Petition before this Court on October 24, 2002. The CA ruled on the Motion only on November 27,
2002.
The records show, however, that the Motion of Crisanto was mailed only on September 12,
2002. Thus, on September 17, 2002, when Joycelyn filed her Motion for Extension of Time to file
her Petition for Review, she might have still been unaware that he had moved for a partial
reconsideration of the August 20, 2002 CA Decision. Nevertheless, upon being notified of the filing
of his Motion, she should have manifested that fact to this Court.
With the CA’s final denial of Crisanto’s Motion for Reconsideration, Joycelyn’s lapse may be
excused in the interest of resolving the substantive issues raised by the parties.

First Issue:
Grave Abuse of Discretion
In GR No. 156254, Crisanto submits that the CA gravely abused its discretion when it ordered
the trial court judge to “consider, hear and resolve the motion to lift the award of custody pendente
lite” without any proper motion by Joycelyn and after the April 3, 2002 Order of the trial court had
become final and executory. The CA is also charged with grave abuse of discretion for denying his
Motion for Partial Reconsideration without stating the reasons for the denial, allegedly in
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contravention of Section 1 of Rule 36 of the Rules of Court.

The Order to Hear the Motion
to Lift the Award of Custody
Pendente Lite Proper
To begin with, grave abuse of discretion is committed when an act is 1) done contrary to the
[20]
Constitution, the law or jurisprudence;
or 2) executed “whimsically or arbitrarily” in a manner
“so patent and so gross as to amount to an evasion of a positive duty, or to a virtual refusal to
[21]
perform the duty enjoined.”
What constitutes grave abuse of discretion is such capricious and
arbitrary exercise of judgment as that which is equivalent, in the eyes of the law, to lack of
[22]
jurisdiction.
On the basis of these criteria, we hold that the CA did not commit grave abuse of discretion.
First, there can be no question that a court of competent jurisdiction is vested with the
authority to resolve even unassigned issues. It can do so when such a step is indispensable or
necessary to a just resolution of issues raised in a particular pleading or when the unassigned
[23]
issues are inextricably linked or germane to those that have been pleaded.
This truism applies
with more force when the relief granted has been specifically prayed for, as in this case.
[24]
Explicit in the Motion to Dismiss
filed by Joycelyn before the RTC is her ancillary prayer for
the court to lift and set aside its April 3, 2002 Order awarding to Crisanto custody pendente lite of
their minor son. Indeed, the necessary consequence of granting her Motion to Dismiss would have
been the setting aside of the Order awarding Crisanto provisional custody of the child. Besides,
even if the Motion to Dismiss was denied -- as indeed it was -- the trial court, in its discretion and if
warranted, could still have granted the ancillary prayer as an alternative relief.
Parenthetically, Joycelyn’s Motion need not have been verified because of the provisional
[25]
nature of the April 3, 2002 Order. Under Rule 38
of the Rules of Court, verification is required
only when relief is sought from a final and executory Order. Accordingly, the court may set aside
its own orders even without a proper motion, whenever such action is warranted by the Rules and
[26]
to prevent a miscarriage of justice.

Denial of the Motion for
Reconsideration Proper
Second, the requirement in Section 1 of Rule 36 (for judges to state clearly and distinctly the
reasons for their dispositions) refers only to decisions and final orders on the merits, not to those
[27]
resolving incidental matters.
The provision reads:
“SECTION 1. Rendition of judgments and final orders. – A judgment or final order determining the merits
of the case shall be in writing personally and directly prepared by the judge, stating clearly and distinctly the
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facts and the law on which it is based, signed by him, and filed with the clerk of court.” (Italics supplied)
Here, the declaration of the nullity of marriage is the subject of the main case, in which the
issue of custody pendente lite is an incident. That custody and support of common children may
be ruled upon by the court while the action is pending is provided in Article 49 of the Family Code,
which we quote :
[28]

and in the absence of adequate provisions in a written
“Art. 49. During the pendency of the action
agreement between the spouses, the Court shall provide for the support of the spouses and the custody and
support of their common children. x x x.”
Clearly then, the requirement cited by Crisanto is inapplicable. In any event, in its questioned
Resolution, the CA clearly stated that it “could not find any cogent reason” to reconsider and set
aside the assailed portion of its August 30, 2002 Decision.

The April 3, 2002 Order Not
Final and Executory
Third, the award of temporary custody, as the term implies, is provisional and subject to
change as circumstances may warrant. In this connection, there is no need for a lengthy
discussion of the alleged finality of the April 3, 2002 RTC Order granting Crisanto temporary
custody of his son. For that matter, even the award of child custody after a judgment on a
marriage annulment is not permanent; it may be reexamined and adjusted if and when the parent
[29]
who was given custody becomes unfit.

Second Issue:
Custody of a Minor Child
When love is lost between spouses and the marriage inevitably results in separation, the
bitterest tussle is often over the custody of their children. The Court is now tasked to settle the
opposing claims of the parents for custody pendente lite of their child who is less than seven years
[30]
old.
On the one hand, the mother insists that, based on Article 213 of the Family Code, her
minor child cannot be separated from her. On the other hand, the father argues that she is “unfit”
to take care of their son; hence, for “compelling reasons,” he must be awarded custody of the
child.
[31]
Article 213 of the Family Code
provides:
“ART. 213. In case of separation of the parents, parental authority shall be exercised by the parent designated
by the court. The court shall take into account all relevant considerations, especially the choice of the child
over seven years of age, unless the parent chosen is unfit.
No child under seven years of age shall be separated from the mother, unless the court finds compelling
reasons to order otherwise.”
This Court has held that when the parents are separated, legally or otherwise, the foregoing
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Article 213 takes its bearing from Article 363 of the

“Art. 363. In all questions on the care, custody, education and property of children, the latter’s welfare shall
be paramount. No mother shall be separated from her child under seven years of age, unless the court finds
compelling reasons for such measure.”(Italics supplied)
The general rule that children under seven years of age shall not be separated from their
[33]
mother finds its raison d’etre in the basic need of minor children for their mother’s loving care.
In explaining the rationale for Article 363 of the Civil Code, the Code Commission stressed thus:
“The general rule is recommended in order to avoid a tragedy where a mother has seen her baby torn away
from her. No man can sound the deep sorrows of a mother who is deprived of her child of tender age. The
exception allowed by the rule has to be for ‘compelling reasons’ for the good of the child: those cases must
indeed be rare, if the mother’s heart is not to be unduly hurt. If she has erred, as in cases of adultery, the
penalty of imprisonment and the (relative) divorce decree will ordinarily be sufficient punishment for her.
Moreover, her moral dereliction will not have any effect upon the baby who is as yet unable to understand the
situation.” (Report of the Code Commission, p. 12)
A similar provision is embodied in Article 8 of the Child and Youth Welfare Code (Presidential
[34]
Decree No. 603).
Article 17 of the same Code is even more explicit in providing for the child’s
custody under various circumstances, specifically in case the parents are separated. It clearly
mandates that “no child under five years of age shall be separated from his mother, unless the
court finds compelling reasons to do so.” The provision is reproduced in its entirety as follows:
“Art. 17. Joint Parental Authority. – The father and the mother shall exercise jointly just and reasonable
parental authority and responsibility over their legitimate or adopted children. In case of disagreement, the
father’s decision shall prevail unless there is a judicial order to the contrary.
“In case of the absence or death of either parent, the present or surviving parent shall continue to exercise
parental authority over such children, unless in case of the surviving parent’s remarriage, the court for
justifiable reasons, appoints another person as guardian.
“In case of separation of his parents, no child under five years of age shall be separated from his mother,
unless the court finds compelling reasons to do so.” (Italics supplied)
The above mandates reverberate in Articles 211, 212 and 213 of the Family Code. It is
[35]
unmistakable from the language of these provisions that Article 211
was derived from the first
[36]
sentence of the aforequoted Article 17; Article 212,
from the second sentence; and Article
[37]
213,
save for a few additions, from the third sentence. It should be noted that the Family Code
has reverted to the Civil Code provision mandating that a child below seven years should not be
[38]
separated from the mother.

Mandatory Character
of Article 213 of the Family Code
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[39]
In Lacson v. San Jose-Lacson,
the Court held that the use of “shall” in Article 363 of the
Civil Code and the observations made by the Code Commission underscore the mandatory
[40]
character of the word.
Holding in that case that it was a mistake to deprive the mother of
custody of her two children, both then below the age of seven, the Court stressed:
“[Article 363] prohibits in no uncertain terms the separation of a mother and her child below seven years,
[41]

unless such a separation is grounded upon compelling reasons as determined by a court.”
[42]
In like manner, the word “shall” in Article 213 of the Family Code and Section 6
of Rule 99
[43]
of the Rules of Court has been held to connote a mandatory character.
Article 213 and Rule 99
similarly contemplate a situation in which the parents of the minor are married to each other, but
[44]
are separated by virtue of either a decree of legal separation or a de facto separation.
In the
present case, the parents are living separately as a matter of fact.

The Best Interest of the Child
a Primary Consideration
The Convention on the Rights of the Child provides that “[i]n all actions concerning children,
whether undertaken by public or private social welfare institutions, courts of law, administrative
[45]
authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
The principle of “best interest of the child” pervades Philippine cases involving adoption,
guardianship, support, personal status, minors in conflict with the law, and child custody. In these
cases, it has long been recognized that in choosing the parent to whom custody is given, the
[46]
welfare of the minors should always be the paramount consideration.
Courts are mandated to
take into account all relevant circumstances that would have a bearing on the children’s well-being
and development. Aside from the material resources and the moral and social situations of each
parent, other factors may also be considered to ascertain which one has the capability to attend to
[47]
the physical, educational, social and moral welfare of the children.
Among these factors are the
previous care and devotion shown by each of the parents; their religious background, moral
uprightness, home environment and time availability; as well as the children’s emotional and
educational needs

Tender-Age
Presumption
As pointed out earlier, there is express statutory recognition that, as a general rule, a mother is
to be preferred in awarding custody of children under the age of seven. The caveat in Article 213
[48]
of the Family Code cannot be ignored, except when the court finds cause to order otherwise.
The so-called “tender-age presumption” under Article 213 of the Family Code may be overcome
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only by compelling evidence of the mother’s unfitness. The mother has been declared unsuitable
to have custody of her children in one or more of the following instances: neglect, abandonment,
unemployment, immorality, habitual drunkenness, drug addiction, maltreatment of the child,
[49]
insanity or affliction with a communicable disease.
Here, Crisanto cites immorality due to alleged lesbian relations as the compelling reason to
deprive Joycelyn of custody. It has indeed been held that under certain circumstances, the
[50]
mother’s immoral conduct may constitute a compelling reason to deprive her of custody.
But sexual preference or moral laxity alone does not prove parental neglect or incompetence.
Not even the fact that a mother is a prostitute or has been unfaithful to her husband would render
[51]
her unfit to have custody of her minor child.
To deprive the wife of custody, the husband must
clearly establish that her moral lapses have had an adverse effect on the welfare of the child or
[52]
have distracted the offending spouse from exercising proper parental care.
[53]
To this effect did the Court rule in Unson III v. Navarro,
wherein the mother was openly
living with her brother-in-law, the child’s uncle. Under that circumstance, the Court deemed it in
the nine-year-old child’s best interest to free her “from the obviously unwholesome, not to say
immoral influence, that the situation in which the mother ha[d] placed herself might create in [the
[54]
child’s] moral and social outlook.”
[55]
In Espiritu v. CA,
the Court took into account psychological and case study reports on the
child, whose feelings of insecurity and anxiety had been traced to strong conflicts with the mother.
To the psychologist the child revealed, among other things, that the latter was disturbed upon
seeing “her mother hugging and kissing a ‘bad’ man who lived in their house and worked for her
father.” The Court held that the “illicit or immoral activities of the mother had already caused the
child emotional disturbances, personality conflicts, and exposure to conflicting moral values x x x.”
Based on the above jurisprudence, it is therefore not enough for Crisanto to show merely that
Joycelyn was a lesbian. He must also demonstrate that she carried on her purported relationship
with a person of the same sex in the presence of their son or under circumstances not conducive
to the child’s proper moral development. Such a fact has not been shown here. There is no
evidence that the son was exposed to the mother’s alleged sexual proclivities or that his proper
moral and psychological development suffered as a result.
Moreover, it is worthy to note that the trial court judge, Helen Bautista-Ricafort, ruled in her
[56]
May 17, 2002 Order that she had found the “reason stated by [Crisanto] not to be compelling”
as to suffice as a ground for separating the child from his mother. The judge made this conclusion
after personally observing the two of them, both in the courtroom and in her chambers on April 16,
2002, and after a chance to talk to the boy and to observe him firsthand. This assessment, based
on her unique opportunity to witness the child’s behavior in the presence of each parent, should
carry more weight than a mere reliance on the records. All told, no compelling reason has been
adduced to wrench the child from the mother’s custody.

No Grant of Habeas Corpus
and Preliminary Injunction
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As we have ruled that Joycelyn has the right to keep her minor son in her custody, the writ of
habeas corpus and the preliminary mandatory injunction prayed for by Crisanto have no leg to
stand on. A writ of habeas corpus may be issued only when the “rightful custody of any person is
[57]
withheld from the person entitled thereto,”
a situation that does not apply here.
On the other hand, the ancillary remedy of preliminary mandatory injunction cannot be
granted, because Crisanto’s right to custody has not been proven to be “clear and
[58]
unmistakable.”
Unlike an ordinary preliminary injunction, the writ of preliminary mandatory
injunction is more cautiously regarded, since the latter requires the performance of a particular act
[59]
that tends to go beyond the maintenance of the status quo.
Besides, such an injunction would
[60]
serve no purpose, now that the case has been decided on its merits.
WHEREFORE, the Petition in GR No. 154994 is GRANTED. The assailed Decision of the Court
of Appeals is hereby REVERSED and the May 17, 2002 Regional Trial Court Order REINSTATED.
The Petition in GR No. 156254 is DISMISSED. Costs against Petitioner Crisanto Rafaelito Gualberto
V.
SO ORDERED.
Sandoval-Gutierrez, Corona, Carpio-Morales, and Garcia, JJ., concur.
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parental authority. The remarriage of the surviving parent shall not affect the parental authority over the children,
unless the court appoints another person to be the guardian of the person or property of the children.”
[37]
The Article is worded as follows:
“Art. 213. In case of separation of the parents, parental authority shall be exercised by the parent
designated by the court. The Court shall take into account all relevant considerations, especially the choice of
the child over seven years of age, unless the parent chosen is unfit.
“No child under seven years of age shall be separated from the mother unless the court finds compelling
reasons to order otherwise.”
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[38]
See Sempio-Diy, Handboook on the Family Code of the Philippines (1988), pp. 296-297.
[39]
133 Phil. 884, 894, August 30, 1968.
[40]
The Court in this case emphasized that under ordinary parlance and in its ordinary signification, the term “shall” is a
word of command; one that is generally imperative or mandatory; and that which “operates to impose a duty
which may be enforced, particularly if public policy is in favor of its meaning or when public interest is involved. x
x x.”
[41]
P. 895, per Castro, J.
[42]
“SEC. 6. Proceedings as to child whose parents are separated. Appeal. – When husband and wife are divorced or
living separately and apart from each other, and the question as to the care, custody, and control of a child or
children of their marriage is brought before a Court of First Instance by petition or as an incidence to any other
proceeding, the court, upon hearing the testimony as may be pertinent, shall award the care, custody, and
control of each such child as will be for its best interest, permitting the child to choose which parent it prefers to
live with if it be over ten years of age, unless the parent so chosen be unfit to take charge of the child by reason
of moral depravity, habitual drunkenness, incapacity, or poverty. If, upon such hearing, it appears that both
parents are improper persons to have the care, custody, and control of the child, the court may either designate
the paternal or maternal grandparents of the child, or his oldest brother or sister, or some reputable and discreet
person to take charge of such child, or commit it to any suitable asylum, children’s home, or benevolent society.
The court may in conformity with the provisions of the Civil Code order either or both parents to support or help
support said child, irrespective of who may be its custodian, and may make any order that is just and reasonable
permitting the parent who is deprived of its care and custody to visit the child or have temporary custody
thereof. Either parent may appeal from an order made in accordance with the provisions of this section. No
child under seven years of age shall be separated from its mother, unless the court finds there are compelling
reasons therefor.”
[43]
Perez v. CA, supra, p. 1022.
[44]
Briones v. Miguel, GR No. 156343, October 18, 2004, p. 13.
[45]
§1 of Article 31 of the Convention on the Rights of the Child (CRC).
[46]
Tonog v. CA, 427 Phil. 1, 7, February 7, 2002; Artadi-Bondagiy v. Bondagiy, 423 Phil. 127, 136, 138, December 7,
2001; Perez v. CA, supra, p. 1024; Espiritu v. CA, supra, p. 437; Medina v. Makabali, 137 Phil. 329, 331, March
28, 1969; Slade Perkins v. Perkins, 57 Phil. 217, 219, September 12, 1932.
[47]
Bondagiy v. Bondagiy, supra; David v. CA, 320 Phil. 138, November 16, 1995; Espiritu v. CA; supra; Unson v.
Navarro, supra; Cervantes v. Fajardo, 169 SCRA 575, January 27, 1989.
[48]
Briones v. Miguel, supra, p. 12.
[49]
See among others, Briones v. Miguel, supra; Tonog v. CA, supra; Cervantes v. Fajardo, supra; Medina v. Makabali,
supra. See also Tolentino, Civil Code, (1990), p. 609; Sempio-Diy, supra, p. 297.
[50]
Espiritu v. CA, supra; Cervantes v. Fajardo, supra; Unson III v. Navarro, supra; Cortes v. Castillo, 41 Phil. 466,
March 18, 1921.
[51]
Sempio-Diy, supra, p. 297.
[52]
70 ALR 3d 262, Ch. I, §2[b].
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[53]
Supra.
[54]
P. 189, per Barredo, J.
[55]
Supra, p. 440, per Melo, J.
[56]
Order dated May 17, 2002, p. 2; GR No. 154994; rollo, p. 120.
[57]
§1 of Rule 102 of the Rules of Court, which provides as follows:
“Sec. 1. To what habeas corpus extends. – Except as otherwise expressly provided by law, the writ of
habeas corpus shall extend to all cases of illegal confinement or detention by which any person is deprived of his
liberty, or by which the rightful custody of any person is withheld from the person entitled thereto.”(Italics
supplied)
[58]
As held in Pelejo v. Court of Appeals, 117 SCRA 665, 668, October 18, 1982, the issuance of a writ of preliminary
mandatory injunction is justified only when the following are shown: 1) the complainant has a clear legal right; 2)
that right has been violated and the invasion is material and substantial; and 3) there is an urgent and permanent
necessity for the writ to prevent serious damage. See also Spouses Crystal v. Cebu International School, 356
SCTA 296, 305, April 4, 2001; Heirs of Asuncion v. Gervacio Jr., 363 Phil. 666, 674, March 9, 1999; Suico
Industrial Corporation v. CA, 361 Phil. 160, 169-170, January 20, 1999 (citing Arcega v. CA, 341 Phil. 166, 171,
July 7, 1997).
[59]
Spouses Crystal v. Cebu International School, ibid.; Prosperity Credit Resources, Inc. v. CA, 361 Phil. 30, 37,
January 15, 1999 (citing Manila Electric Railroad and Light Company v. Del Rosario, 22 Phil. 433, 437, March
29, 1912 and Bautista v. Barcelona, 100 Phil. 1078, 1081, March 29, 1957).
[60]
Under Section 1 of Rule 58 of the Rules of Court, preliminary injunction is defined as “an order granted at any stage
of an action or proceeding prior to the judgment or final order, requiring a party or a court, agency or a person to
refrain from a particular act or acts. It may also require the performance of a particular act or acts, in which
case it shall be known as a preliminary mandatory injunction.” (Emphasis supplied.) See Miriam College
Foundation Inc. v. CA, 348 SCRA 265, 277, December 15, 2000; Spouses Lopez v. CA, 379 Phil. 743, 749-750,
January 20, 2000; Paramount Insurance Corporation v. CA, 369 Phil. 641, 648, July 19, 1999.
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VILLARAMA, JR., J.:
[1]
The instant appeal assails the Decision

dated November 22, 2007 of the Court of

Appeals (CA) in CA-G.R. CR HC. No. 01620 which affirmed with modification the August 30,
[2]
2005 judgment

of the Regional Trial Court (RTC), Branch 25, of Naga City, finding

appellant guilty beyond reasonable doubt of violating Section 5, Article II of Republic Act
(R.A.) No. 9165, otherwise known as the “Comprehensive Dangerous Drugs Act of 2002.”
[3]
In an Information

dated July 10, 2003, appellant Jay Lorena y Labag was charged as

follows:
That on or about February 9, 2003, at about 7:30 o’clock (sic) in the evening, at Pier
Site, Sta. Rosa, Pasacao, Camarines Sur, and within the jurisdiction of the Honorable Court,
the above-named accused, did then and there, willfully, unlawfully, criminally and knowingly
sell Methamphetamine Hydrocholoride, with a total weight of 0.21 gram[,] a dangerous drug,
contained in a plastic sachet, to a poseur[-]buyer, without authority of law, and one (1) Five

[4]
Hundred Peso bill with serial number MS [979614]
was confiscated from the accused, to
the damage and prejudice of the People of the Philippines.
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ACTS CONTRARY TO LAW.

During pre-trial, the prosecution and defense stipulated on the following facts:
1.

Identity of the accused;

2.

That the arresting officers were organic members of the PNP Pasacao, Camarines Sur;

3.

That the accused was within the premises of [P]ier [S]ite, Sta. Rosa, Pasacao, Camarines
Sur on February 9, 2003 at around 7:30 o’clock (sic) in the evening; and

[5]
4. That the accused knew a certain Iris Mae Cleofe.

[6]
When arraigned, appellant pleaded not guilty.
In the ensuing trial, the prosecution
presented seven witnesses: P/Insp. Mauro E. Solero, SPO1 Constantino Espiritu, SPO2
Ernesto Ayen, P/Insp. Josephine Macura Clemen, P/Insp. Ma. Cristina Nobleza, Police Chief
Insp. Jerry Bearis, and P/Insp. Nelson del Socorro. Taken altogether, the evidence for the
prosecution tried to establish the following facts:
On February 9, 2003, around 8:00 in the morning, Iris Mae Cleofe (Iris), a civilian
informant, came to the Pasacao Police Station to report appellant’s alleged drug trafficking
activities. Acting on said information, Pasacao Police Station Officer-in-Charge Police Chief
Insp. Jerry Bearis (Bearis) directed P/Insp. Mauro E. Solero (Solero), SPO3 Tomas Llamado,
SPO3 Oscar Angel, SPO2 Ernesto Ayen (Ayen) and SPO1 Constantino Espiritu (Espiritu), all
members of Task Force Ubash, a unit charged with monitoring drug trafficking activities in the
area, to go with Iris and conduct a surveillance upon appellant. Around 5:00 in the afternoon,
after their surveillance yielded a positive result, Task Force Ubash coordinated by phone with
the Philippine Drug Enforcement Agency (PDEA) Office in Naga City for the conduct of the
buy-bust operation which will take place that same night at the house of one Edgar Saar (Saar)
located in Pier Site, Pasacao. Thereafter, Solero, Commander of Task Force Ubash, gave a
briefing to the members of the buy-bust team. They were likewise instructed to synchronize
their watches because at exactly 7:30 in the evening, they will enter the place immediately after
Iris, the designated poseur-buyer, utters the words “Uya na ang bayad ko” (Here is my
payment) as a signal that the transaction has been perfected.
Around 7:00 in the evening, when it was already dark, the buy-bust team arrived in the
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area and positioned themselves infront of the house of Saar. They were approximately five
meters away hiding in the dark behind the plants but had a good view of the well-lit porch of
Saar’s house. Moments later, Iris arrived and entered Saar’s house. She immediately proceeded
with the transaction and handed over the marked P500-bill to appellant who was then sitting
down. While handing over the money, Iris uttered the words “O, uya na an bayad ko kaiyan ha,
baad kun wara-waraon mo iyan, uya na an bayad ko ha” (This is my payment, you might
misplace it), her voice deliberately made louder for the buy-bust team to hear. Simultaneously,
appellant handed over a plastic sachet containing white crystalline substance to Iris. At that
point, Solero, Espiritu and Ayen rushed to the porch, arrested appellant and handcuffed him.
Ayen recovered from appellant’s pocket the P500-bill while Iris turned over the sachet of shabu
to Espiritu. Then they brought appellant to the police station where he was detained. The
sachet containing white crystalline substance was thereafter personally submitted by Bearis to
the Camarines Sur Provincial Crime Laboratory, where it was tested by P/Insp. Ma. Cristina D.
Nobleza.
The initial field test showed that the white crystalline substance contained in the sachet
was Methamphetamine Hydrochloride or Shabu. Thus, it was submitted to the PNP Regional
Crime Laboratory Office 5 for confirmatory testing by P/Insp. Josephine Macura Clemen, a
forensic chemist.

There, the specimen likewise tested positive for Methamphetamine

Hydrochloride.
The defense, for its part, presented an entirely different version. Testifying as sole
witness for the defense, appellant tried to establish the following facts:
During the first week of February 2003, appellant, a resident of San Felipe, Naga City,
went to Pasacao to find a job. While in Pasacao, he stayed in the house of his friend Saar, in
Pier Site.
On February 9, 2003, around 7:00 in the evening, while appellant was lying on a
hammock near Saar’s residence, he saw Iris enter the yard and go into Saar’s house. A little
later, she went out of the house so appellant asked her who she was looking for. Iris replied
that she was looking for one Bongbong Ditsuso. Appellant told Iris to just wait for Bongbong
inside the house. In the meantime, he went to the kitchen to cook rice. A little while later, he
returned to the living room to talk to Iris. While they were talking, several men barged in and
Iris suddenly gave him something which he later found out to be crumpled money when it fell
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on the floor. The men then handcuffed him after punching him and hitting him with a Caliber
.45 in the nape. Afterwards, they boarded him on an owner-type jeep and brought him to the
police station where he was detained.
On August 30, 2005, the RTC promulgated its judgment finding appellant guilty beyond
reasonable doubt of violating Section 5, Article II of R.A. No. 9165 and sentencing him to life
imprisonment. The fallo reads:
WHEREFORE, in view of the foregoing disquisition, judgment is hereby rendered
finding accused JAY LORENA y Labag, guilty beyond reasonable doubt for Violation of Sec.
5, … [Article] II of R.A. 9165. This court hereby sentences him to suffer the penalty of life
imprisonment.
Since the accused has been undergoing preventive detention during the pendency of
the trial of this case, let the same be credited in the service of his sentence.

[7]
SO ORDERED.

The trial court found the prosecution evidence credible and sufficient to prove
appellant’s culpability beyond reasonable doubt. It held that even if the prosecution failed to
present the poseur-buyer by reason of her death, her failure to testify was not fatal to the
prosecution’s evidence since prosecution witnesses Solero, Espiritu and Ayen were able to
observe the transaction between Iris and appellant, and the shabu and buy-bust money
recovered from him were presented as evidence to prove the sale. The trial court also ruled that
the police officers are presumed to have performed their duties in a regular manner in the
absence of evidence that they were motivated by spite, ill will, or other evil motive. The trial
court did not give credence to appellant’s defense of denial, frame-up and maltreatment. It held
that his claim cannot prevail over the positive identification made by credible prosecution
witnesses and in light of the presumption of regularity in the performance of duties of law
enforcers.
Appellant appealed to the CA. In his brief, appellant alleged that:
THE TRIAL COURT GRAVELY ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY [OF] VIOLATION OF SECTION 5, ARTICLE II OF R.A. 9165 [DESPITE] THE
FAILURE OF THE PROSECUTION TO PROVE THE OFFENSE CHARGED BEYOND

[8]
REASONABLE DOUBT.
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On November 22, 2007, the CA rendered a decision affirming with modification the
RTC decision and disposing as follows:
WHEREFORE, judgment is hereby rendered AFFIRMING WITH MODIFICATION
the Judgment of the Regional Trial Court of Naga City, Branch 25. Appellant Jay Lorena y
Labag is found GUILTY beyond reasonable doubt of violating Section 5, Article II of R.A.
No. 9165 and sentencing him to suffer the penalty of life imprisonment and to pay a fine of
P500,000.00.
Since the accused has been undergoing preventive detention during the pendency of
the trial of this case, let the same be credited in the service of his sentence.

[9]
SO ORDERED.

Aggrieved, appellant filed the instant appeal.
On December 15, 2008, the Court directed the parties to file their respective
[10]
supplemental briefs if they so desire.

[11]
The Office of the Solicitor General manifested

that it is dispensing with the filing of a supplemental brief as it finds no new issues to raise
before this Court. Appellant, on the other hand, in addition to the lone assignment of errors he
raised before the CA, raised the following errors in his Supplemental Brief:
I
THE COURT OF APPEALS GRAVELY ERRED IN NOT FINDING THAT THE
PROSECUTION FAILED TO PROVE THE BUY-BUST TEAM’S COMPLIANCE WITH
THE PROVISIONS OF SECTION 21, R.A. NO. 9165.
II
THE COURT OF APPEALS GRAVELY ERRED IN FINDING THE ACCUSED
APPELLANT GUILTY OF THE CRIME CHARGED DESPITE THE PROSECUTION’S
[12]
FAILURE TO PROVE HIS GUILT BEYOND REASONABLE DOUBT.

Appellant questions the validity of his warrantless arrest, contending that none of the
circumstances provided under Section 5, Rule 113 of the Revised Rules of Criminal Procedure,
as amended, which justify a warrantless arrest is present. He likewise points out that the
non-presentation of the poseur-buyer coupled with the inconsistencies in the testimonies of the
prosecution witnesses and their testimony to the effect that they did not see the sale itself, taint
the credibility of the buy-bust operation. He adds that the lower court misapplied the
presumption of regularity in the performance of official function, especially since the arresting
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officers failed to comply with the guidelines prescribed by the law regarding the custody and
control of the seized drugs as mandated by Section 21, R.A. No. 9165.
We reverse appellant’s conviction.
In a prosecution for illegal sale of a prohibited drug under Section 5 of R.A. No. 9165,
the prosecution must prove the following elements: (1) the identity of the buyer and the seller,
the object, and the consideration; and (2) the delivery of the thing sold and the payment
therefor. All these require evidence that the sale transaction transpired, coupled with the
presentation in court of the corpus delicti, i.e., the body or substance of the crime that
establishes that a crime has actually been committed, as shown by presenting the object of the
[13]
illegal transaction.
Further, considering the illegal drug’s unique characteristic rendering it indistinct, not
readily identifiable and easily open to tampering, alteration or substitution either by accident or
[14]
otherwise, there is a need to comply strictly with procedure in its seizure and custody.
Section 21, paragraph 1, Article II of R.A. No. 9165 provides such procedure:
(1) The apprehending team having initial custody and control of the drugs shall,
immediately after seizure and confiscation, physically inventory and photograph the same in
the presence of the accused or the person/s from whom such items were confiscated and/or
seized, or his/her representative or counsel, a representative from the media and the
Department of Justice (DOJ), and any elected public official who shall be required to sign the
copies of the inventory and be given a copy thereof[.] (Emphasis supplied.)

Evident from the records of this case, however, is the fact that the members of the
buy-bust team did not comply with the procedure laid down in Section 21 of R.A. No. 9165.
Nothing in the testimony of Solero, Commander of Task Force Ubash, would show that the
procedure was complied with. He even admitted that he has not seen the inventory of the
confiscated drugs allegedly prepared by the police officers and that he only read a little of R.A.
No. 9165:
Q

Now, Mr. Witness, did you prepare an inventory insofar as the apprehension of the
shabu allegedly taken from the suspect?

A

That is the work of the Investigator, sir, we were just after the buy-bust operation.

Q

Was there any inventory prepared insofar as the operation is concerned?
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A

Yes, sir.

Q

Where is that inventory?

A

At the Investigation Section, sir.

Q

Are you sure that there was indeed an inventory prepared?

A

Yes, sir.

Q

So, you are telling this court that the shabu that was allegedly taken from Jay Lorena
was endorsed to the Investigation Section?

A

To the desk officer on duty first for the recording.

Q

Do you know what is investigation, Mr. Witness?

A

The details, the money involved including the suspect.

Q

This case was filed in the year 2003 and I suppose you are already aware of Rep. Act
No. 9165 or the Comprehensive Dangerous Drugs Act?

A

Yes, sir.

Q

And the persons who prepare the inventory are the persons who apprehended, are you
aware of that?

A

Yes sir, but the desk officer is also a member of the police station.

Q

So, you turned over the shabu to the desk officer?

A

Yes sir, including the suspect.

Q

And to your own knowledge, there was an inventory prepared by the desk officer?

A

The Investigation Section, sir.

Q

And in that inventory, Insp. Del Socorro signed?

A

No, sir.

Q

Or the local elected official signed that inventory?

A

I did not see the inventory, sir.

Q

So, you are talking about a particular document which you have not seen?

A

But I know it was inventoried.

Q

Now, during the supposed buy-bust operation, upon apprehending Jay Lorena and the
shabu that your group allegedly taken from him, was there any photograph taken?

A

None, sir.

Q

Was there any police officer from the Pasacao Police Station or even the Chief of
Police himself instructed your group about the requirements prescribed under Rep. Act
No. 9165?

A

None, sir.

10/10/2014 10:18 AM

G.R. No. 184954

8 of 14

http://sc.judiciary.gov.ph/jurisprudence/2011/january2011/184954.htm

Q

But personally you are aware of Rep. Act No. 9165 otherwise known as the
Comprehensive Dangerous Drugs Act?

A

Yes, sir.

Q

Have you read that?

A

[15]
A little.

[16]
Nonetheless,

People

v.

Pringas

teaches

that

non-compliance

by

the

apprehending/buy-bust team with Section 21 is not necessarily fatal. Its non-compliance will
not automatically render an accused’s arrest illegal or the items seized/confiscated from him
inadmissible. What is of utmost importance is the preservation of the integrity and the
evidentiary value of the seized items, as the same would be utilized in the determination of the
[17]
guilt or innocence of the accused.

We recognize that the strict compliance with the

requirements of Section 21 may not always be possible under field conditions; the police
operates under varied conditions, and cannot at all times attend to all the niceties of the
[18]
procedures in the handling of confiscated evidence.
As provided in Section 21, Article II of
the Implementing Rules of R.A. No. 9165:
SECTION 21. Custody and Disposition of Confiscated, Seized and/or Surrendered
Dangerous Drugs, Plant Sources of Dangerous Drugs, Controlled Precursors and Essential
Chemicals, Instruments/Paraphernalia and/or Laboratory Equipment. – The PDEA shall
take charge and have custody of all dangerous drugs, plant sources of dangerous drugs,
controlled precursors and essential chemicals, as well as instruments/paraphernalia and/or
laboratory equipment so confiscated, seized and/or surrendered, for proper disposition in the
following manner:
(a) The apprehending officer/team having initial custody and control of the drugs shall,
immediately after seizure and confiscation, physically inventory and photograph the same in
the presence of the accused or the person/s from whom such items were confiscated and/or
seized, or his/her representative or counsel, a representative from the media and the
Department of Justice (DOJ), and any elected public official who shall be required to sign the
copies of the inventory and be given a copy thereof; Provided, that the physical inventory
and photograph shall be conducted at the place where the search warrant is served; or at
the nearest police station or at the nearest office of the apprehending officer/team,
whichever is practicable, in case of warrantless seizures; Provided, further, that
non-compliance with these requirements under justifiable grounds, as long as the
integrity and evidentiary value of the seized items are properly preserved by the
apprehending officer/team, shall not render void and invalid such seizures of and custody
over said items[.]
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x x x x (Emphasis and underscoring supplied.)

Even so, for the saving clause to apply, it is important that the prosecution should
explain the reasons behind the procedural lapses and that the integrity and evidentiary value of
[19]
the evidence seized had been preserved.
It must be shown that the illegal drug presented in
court is the very same specimen seized from the accused. This function is performed by the
“chain of custody” requirement to erase all doubts as to the identity of the seized drugs by
establishing its movement from the accused, to the police, to the forensic chemist and finally to
[20]
the court.
Section 1(b) of Dangerous Drugs Board Regulation No. 1, Series of 2002
defines “chain of custody” as follows:
“Chain of Custody” means the duly recorded authorized movements and custody of
seized drugs or controlled chemicals or plant sources of dangerous
drugs or laboratory
equipment of each stage, from the time of seizure/confiscation to receipt in the forensic
laboratory to safekeeping to presentation in court for destruction. Such record of movements
and custody of seized item shall include the identity and signature of the person who held
temporary custody of the seized item, the date and time when such transfer of custody were
made in the course of safekeeping and use in court as evidence, and the final

[21]
disposition[.]

In this case, there was no compliance with the inventory and photographing of the seized
dangerous drug and marked money immediately after the buy-bust operation. We have held
that such non-compliance does not necessarily render void and invalid the seizure of the
dangerous drugs. There must, however, be justifiable grounds to warrant exception therefrom,
and provided that the integrity and evidentiary value of the seized items are properly preserved
[22]
by the apprehending officer/s.

While a perfect chain of custody is almost always

impossible to achieve, an unbroken chain becomes indispensable and essential in the
prosecution of drug cases owing to its susceptibility to alteration, tampering, contamination
[23]
and even substitution and exchange. Hence, every link must be accounted for.
Prosecution witnesses Solero, Ayen and Espiritu were united in testifying that after the
consummation of the transaction and immediately upon appellant’s apprehension, Iris turned
over the plastic sachet to Espiritu. It was likewise clear that Espiritu turned over to Solero the
specimen allegedly seized from appellant at the police station.
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However, as to the subsequent handling of said specimen at the police station until it was
presented in court, the prosecution failed to clearly account for each link in the chain due to
the vagueness and patent inconsistencies in the testimonies of the prosecution witnesses.
Solero testified that after he got hold of the specimen, the same was turned over to the
[24]
During his direct examination, he promised
desk officer whose name he cannot remember.
[25]
that he will find out who the desk officer was during that particular day.
He however failed
to name the said desk officer when he came back on another hearing date for his cross
[26]
examination and still referred to him or her as “the desk officer on duty.”
And when asked
what their office did to the specimen, he declared that what he knows is that it was brought to
the provincial crime laboratory for testing but cannot remember who brought it to the
[27]
provincial crime laboratory.
Bearis, on the other hand, testified that it was he who brought the specimen to the
provincial crime laboratory and when asked from whom he got the specimen, he stated that it
[28]
was Solero who handed it over to him (Bearis).

He identified in court that it was the same

specimen he brought to the provincial crime laboratory since it had the marking “MES,”
presumably corresponding to the initials of Solero, and claimed that it was marked in his
[29]
presence.
There was no evidence to show, however, if Solero indeed made said marking in
the presence of Bearis since there was no mention of this when Solero testified. We find
Solero’s failure to mention the supposed marking as consistent with his claim that he turned
over the specimen to the unidentified desk officer and not to Bearis. It is thus unclear whether
after Solero, the next person who came into possession of the specimen was the unidentified
desk officer OR Bearis, given the latter’s testimony that he directly got the same from Solero.
Also unaccounted for is the transfer of the specimen from the provincial crime laboratory
to the regional crime laboratory. Nobleza, who received the specimen from Bearis and
conducted the initial field test on it, testified that after the examination and preparing the
[30]
result, she turned over the same to the evidence custodian, SPO3 Augusto Basagre.
Clemen, the chemist who conducted the confirmatory test at the regional crime laboratory,
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[31]
testified that she received the specimen from one P/Insp. Alfredo Lopez,

Deputy Provincial

Officer of the Provincial Crime Laboratory, the signatory of the memorandum for request for
[32]
laboratory examination.
The prosecution failed to present evidence to show how the
specimen was transferred from Basagre to Lopez.
Given the foregoing lapses committed by the apprehending officers, the saving clause
cannot apply to the case at bar. Not only did the prosecution fail to offer any justifiable ground
why the procedure required by law was not complied with, it was also unable to establish the
chain of custody of the shabu allegedly taken from appellant. The obvious gaps in the chain of
custody created a reasonable doubt as to whether the specimen seized from appellant was the
same specimen brought to the crime laboratories and eventually offered in court as evidence.
Without adequate proof of the corpus delicti, appellant’s conviction cannot stand.
As a result of the irregularities and lapses in the chain of custody requirement which
unfortunately the trial and appellate courts overlooked, the presumption of regularity in the
performance of official duties cannot be used against appellant. It needs no elucidation that the
presumption of regularity in the performance of official duty must be seen in the context of an
existing rule of law or statute authorizing the performance of an act or duty or prescribing a
procedure in the performance thereof. The presumption, in other words, obtains only where
nothing in the records is suggestive of the fact that the law enforcers involved deviated from the
standard conduct of official duty as provided for in the law. Otherwise, where the official act in
[33]
question is irregular on its face, an adverse presumption arises as a matter of course.
WHEREFORE, we hereby REVERSE and SET ASIDE the November 22, 2007
Decision of the Court of Appeals in CA-G.R. CR HC. No. 01620. Appellant JAY LORENA y
LABAG is ACQUITTED of the crime charged and ordered immediately RELEASED from
detention, unless he is confined for any other lawful cause/s.
The Director of the Bureau of Corrections is DIRECTED to IMPLEMENT this
Decision with deliberate dispatch and to report to this Court the action taken hereon within
five (5) days from receipt hereof.
With costs de oficio.
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SO ORDERED.

MARTIN S. VILLARAMA, JR.
Associate Justice
WE CONCUR:

CONCHITA CARPIO MORALES
Associate Justice
Chairperson

ARTURO D. BRION
Associate Justice

LUCAS P. BERSAMIN
Associate Justice

MARIA LOURDES P. A. SERENO
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

CONCHITA CARPIO MORALES
Associate Justice
Chairperson, Third Division

CERTIFICATION
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Pursuant to Section 13, Article VIII of the 1987 Constitution and the Division
Chairperson’s Attestation, I certify that the conclusions in the above Decision had been
reached in consultation before the case was assigned to the writer of the opinion of the Court’s
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DECISION
VILLARAMA, JR., J.:

On appeal is the March 5, 2010 Decision 1 of the Comi of Appeals
1

2

(CA) in CA-G.R. CR HC No. 03295, affirming the Decision of the Regional
Trial Couti (RTC), Branch 103, of Quezon City, finding appellant Alex
Watamama y Esil guilty of violating Section 5 of Republic Act (R.A.) No.
9165. 3
The prosecution's version of the facts is as follows:

"
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At around 10 o’clock in the morning of September 25, 2005, an
informant reported to SPO2 Dante Nagera in the Quezon City Anti-Drug
Action Center, PNP Central Police District, Quezon City Hall Compound,
that a certain “Alex” was selling drugs in Barangay Payatas, Quezon City.
SPO2 Nagera relayed the information to his superior P/Supt. Gerardo
Ratuita who then formed a team consisting of SPO2 Nagera, PO3 Leonardo
Ramos, PO1 Teresita Reyes, PO1 Alexander Jimenez, and PO1 Peggy Lynne
Vargas to conduct a buy-bust operation. PO1 Vargas was designated as the
poseur buyer and was given two P100 bills which she marked with her
initials “PV”.4
At 12 noon of the same day, the buy-bust team arrived at Area A,
Payatas, Quezon City. The informant accompanied PO1 Vargas to a house at
No. 14 Rosal Street. Upon seeing appellant, the informant introduced PO1
Vargas to appellant as a shabu user. PO1 Vargas asked to buy P200 worth of
shabu from appellant. When asked for payment, PO1 Vargas promptly
handed appellant the two marked bills. Appellant pocketed the money then
took out a plastic sachet containing 0.18 grams of shabu and gave it to PO1
Vargas. PO1 Vargas inspected the contents of the plastic sachet, then gave
the pre-arranged signal that the transaction was consummated. Immediately,
the other members of the buy-bust team surfaced and arrested appellant.
The two marked bills were recovered when SPO2 Nagera ordered appellant
to empty his pockets. Appellant was thereafter brought to the police station.5
At the police station, PO1 Vargas marked the confiscated shabu and
turned it over to the station investigator Alex A. Jimenez. Jimenez prepared an
inventory receipt which P/Supt. Ratuita signed. Thereafter, PO2 Ortiz brought
the plastic sachet to the PNP Crime Laboratory for qualitative examination.6
Forensic chemist Leonard Jabonillo performed the examination and found that
the contents of the heat-sealed transparent plastic sachet with marking PV-09-

4
5
6

TSN, April 4, 2006, pp. 3-6; TSN, January 15, 2007, pp. 2-5.
Id. at 9-18; id. at 7-14.
Id. at 21-22; id. at 15-16.
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25-05, weighed 0.18 grams and tested positive for methylampethamine
hydrochloride or shabu.7
On the other hand, appellant claimed that three men in civilian attire
with handguns tucked at their waist suddenly barged in his house and
arrested him. He was not shown any arrest warrant and nothing was found
on him when the police frisked him at the police station. He added that PO1
Jimenez told him that if he wanted to be released he must reveal the identity
of a big-time shabu supplier.

He denied knowing any big-time shabu

supplier and also denied selling shabu. He was then charged with illegal sale
of shabu.8
The RTC rendered a decision convicting appellant of illegal sale of
0.18 grams of shabu and sentenced him to suffer the penalty of life
imprisonment and to pay a fine of P500,000.
On appeal to the CA, appellant argued that the arresting police
officers failed to comply strictly with Section 21(1) of R.A. No. 9165, since
there was no proof that they conducted an inventory of the confiscated items,
or even marked the same in his presence, or the presence of his
representative or counsel, or a representative from the media and the
Department of Justice, or any elected official.
As aforesaid, the CA denied the appeal and affirmed the RTC
Decision. The CA found that the prosecution was able to establish every
link in the chain of custody of the shabu from the moment of seizure to
receipt for examination and safekeeping in the PNP Crime Laboratory to
safekeeping for presentation in court. The CA further held that the marking
and inventory of the shabu done at the police station was not fatal to the
prosecution’s case.

Section 21 (a) of the Implementing Rules and

Regulations of Republic Act No. 9165 provides that in case of warrantless
seizures, the marking, inventory, and photograph may be conducted at the
7
8

Records, p. 9.
TSN, February 21, 2008, pp. 3-8.
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nearest office of the apprehending team as long as the integrity and
evidentiary value of the seized items are properly preserved. The CA noted
that PO1 Vargas adequately explained why the marking was not made at the
place of confiscation since there was a crowd of people forming when
appellant was arrested. Also, a photograph was taken but the digital camera
was lost. The CA also held that the defect in the pre-operation coordination
sheet with PDEA would not affect the entrapment operation.

The CA

explained that Section 86 of R.A. No. 9165 is explicit only in saying that the
PDEA shall be the “lead agency” in investigations and prosecutions of drugrelated cases. It held that Section 86 is more of an administrative provision.
Unsatisfied with the CA decision, appellant filed a notice of appeal
before this Court, essentially questioning the noncompliance by the police
with the procedure for the custody and control of seized prohibited drugs
under Section 21 of R.A. No. 9165. He claims that the chain of custody was
not established by the prosecution and prays for his acquittal.
We agree with appellant.
In all prosecutions for the violation of the Comprehensive Dangerous
Drugs Act of 2002, the existence of the prohibited drug has to be proved.9
The chain of custody rule requires that testimony be presented about every
link in the chain, from the moment the item was seized up to the time it is
offered in evidence. To this end, the prosecution must ensure that the
substance presented in court is the same substance seized from the accused.
While this Court recognizes substantial adherence to the requirements
of R.A. No. 9165 and its implementing rules and regulations, not perfect
adherence, is what is demanded of police officers attending to drugs cases,10
still, such officers must present justifiable reason for their imperfect conduct
and show that the integrity and evidentiary value of the seized items had
been preserved. Here, however, they failed to meet these conditions.
9

10

People v. Habana, G.R. No. 188900, March 5, 2010, 614 SCRA 433, 439, citing People v. Mendiola,
G.R. No. 110778, August 4, 1994, 235 SCRA 116, 120.
Id. at 440, citing People v. Ara, G.R. No. 185011, December 23, 2009, 609 SCRA 304.
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The prosecution failed to show how the seized evidence changed
hands from the time PO1 Vargas turned it over to the investigator up to the
time they were presented in court as evidence. The prosecution did not
adduce evidence on how the evidence was handled or stored before its
presentation at the trial. It is not enough to rely merely on the testimony of
PO1 Vargas who stated that she turned the seized item over to the
investigator who then prepared the letter of request for examination. There
was no evidence on how PO2 Ortiz came into possession of the shabu and
how he delivered the seized item for examination to the PNP Crime
Laboratory. Neither was there any evidence how it was secured from
tampering. Instructive is the case of People v. Kamad,11 where the Court
enumerated the different links that the prosecution must endeavor to
establish with respect to the chain of custody in a buy-bust operation: first,
the seizure and marking of the illegal drug recovered from the accused by
the apprehending officer; second, the turn over of the illegal drug seized by
the apprehending officer to the investigating officer; third, the turn over by
the investigating officer of the illegal drug to the forensic chemist for
laboratory examination; and fourth, the turn over and submission of the
marked illegal drug seized by the forensic chemist to the court.
We are aware that there is no rule which requires the prosecution to
present as witness in a drugs case every person who had something to do
with the arrest of the accused and the seizure of prohibited drugs from him.
The discretion on which witness to present in every case belongs to the
prosecutor.12 Nonetheless, as a mode of authenticating evidence, the chain
of custody rule requires that the admission of an exhibit be preceded by
evidence sufficient to support a finding that the matter in question is what
the proponent claims it to be.

In context, this would ideally include

testimony about every link in the chain, from the seizure of the prohibited
drug up to the time it is offered into evidence, in such a way that everyone
who touched the exhibit would describe how and from whom it was

11
12

G.R. No. 174198, January 19, 2010, 610 SCRA 295, 307-308.
See People v. Zeng Hua Dian, G.R. No. 145348, June 14, 2004, 432 SCRA 25, 32.
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received, where it was and what happened to it while m the witness'
possession, the condition in which it was received, and the condition in
which it was delivered to the next link in the chain. 13
In this case, the over-reliance on POl Vargas' testimony and the
failure to present the investigator and P02 Ortiz are fatal to the prosecution's
case. Since the failure to establish every link in the chain of custody of the
drug compromised its identity and integrity, which is the corpus delicti of
the crimes charged against appellant, his acquittal is therefore in order.

WHEREFORE, the appeal is GRANTED.

The March 5, 2010

I

Decision of the Court of Appeals in CA-G.R. CR-HC No. 03295 is

REVERSED and SET ASIDE. Accused-appellant Alex Watamama y Esil
is hereby ACQUITTED on the ground of reasonable doubt.
The Director, Bureau of Corrections, Muntinlupa City, is hereby
ordered to release the person of accused-appellant ALEX WATAMAMA y
ESIL from custody unless he is detained for some other lawful cause/s.
The Director, Bureau of Corrections, is hereby further ordered to

REPORT to this Court his compliance herewith within five (5) days from
doing so.
With costs de o.ficio.

SO ORDERED.
/

~~VILL~·
Associate Justlce

13

People v Cervantes, G.R. No. 181494, March 17, 2009, 581 SCRA 762, 777, citing Malil!in v l'eople,
GR. No. 172953, April 30, 2008, 553 SCRA 619, 632, further citing American Jurisprudence.
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FIRST DIVISION

[G.R. No. 136304. January 25, 2001]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. ROGER RAMA, accusedappellant.
DECISION
PUNO, J.:

The birth of the New Year in 1998 saw the loss of Roger and Eufemia Cabiguin's infant child, Joyce Ann
Cabiguin. For her loss, an information was filed against the accused Roger Rama, viz:
"That on or about the 1st day of January, 1998, in the City of Dagupan, Philippines, and within the jurisdiction
of this Honorable Court, the above-named accused, ROGER RAMA, did then and there, wilfully, unlawfully
and feloniously kidnap JOYCE ANN CABIGUIN, a minor, one (1) year and six (6) months old.
Contrary to Article 267, par. 4 of the Revised Penal Code."[1]
The prosecution's story was gathered mainly from the testimony of five-year old Roxanne Cabiguin, a
cousin of Joyce Ann. On January 1, 1998, Roxanne, her sister Rose Ann, Mama Weng, Uncle Dony,
grandmother Diana, Joyce Ann and the latter's younger brother Pogi were at the Dagupan public plaza.
Roxanne played with her Uncle Dony, Rose Ann, and Joyce Ann at the plaza's stage while her Mama Weng
sat at the side of the stage, feeding Pogi. Mama Diana went to a store to buy some food.
At that time, the accused Rama and another man were also at the plaza. Rama called Roxanne and told
her that if she would bring the beautiful girl (referring to Joyce Ann) to him, he would give Roxanne a biscuit.
Rama gave her one biscuit. She ate it. She then carried Joyce Ann to the accused Rama who ran away with
little Joyce Ann. Roxanne told her Mama Weng and Mama Diana that Joyce Ann was taken by a man. They
looked for Joyce Ann and the man but they were nowhere to be found. During her testimony, Roxanne
pointed to the accused Rama as the man who took away Joyce Ann.[2]
Roxanne's testimony was corroborated by Pierre Torio. On January 1, 1998, he was with his cousin and
niece at the Dagupan City plaza from about 1:15 p.m. to 4:30 p.m. Facing the stage, they sat on a bench to its
right. They were about nine to ten meters away from the stage. There were about seven children playing on
the stage. At about 1:30 p.m. to 2:00 p.m., the accused Rama entered the plaza and sat about five to six
meters away from them. He was with two other men and a pregnant woman. He entered the plaza
playground where many kids were playing. He stared at the children and looked confused, then came out
seemingly not knowing what to do, and approached the stage. But before he could reach the stage, he
returned to the playground. Subsequently, at about 2:45 p.m., a tall man asked Torio if he saw the missing
Joyce Ann. He replied that he saw the accused Rama acting suspiciously in the plaza. He did not see though
whether Rama took Joyce Ann. By this time, Rama was nowhere in sight.[3]
On January 7, 1998, Torio's cousin called him up to go to the Dagupan City police station because the
person who took Joyce Ann was there. He was asked to identify the man he saw acting suspiciously at the
playground. The police pointed successively to the men sitting at the police station and each time asked Torio
if that was the suspicious-acting man. He replied in the negative. When the police pointed the accused Rama,
Torio confirmed that he was the man acting suspiciously. He gave a sworn statement narrating what he saw on
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January 1, 1998 at the Dagupan plaza playground. On the witness stand, Torio pointed to the accused Rama
as the man who acted suspiciously at the playground. He affirmed that he could not be mistaken because the
accused Rama sat only about five to six meters away from him.[4]
Diana Laviste Cabiguin, paternal grandmother of Joyce Ann, also testified. Along with Joyce Ann and
other relatives, she went to the Dagupan plaza on January 1, 1998. At the time Joyce Ann disappeared, Diana
went to McDonald's to buy some snacks. When she went back to her relatives, Joyce Ann was already gone.
One of the children playing in the plaza playground, Bryan Ocampo, informed Diana's group that Joyce Anne
was taken by a man. They searched in vain for the missing Joyce Ann. Two days later, or on January 3, 1998,
after receiving tips from the townspeople, Diana went to Binmaley, Pangasinan, the vicinity where the
accused lived. She was with a certain Elvira Sebastian, some policemen, and three children at the plaza
playing with Joyce Ann on January 1, 1998, namely: thirteen-year old Bryan Ocampo, eleven-year old
Benjamin Sarmiento, and Jesus Ulanday. When the group reached the house of the accused Rama, they found
the latter and his wife and their children sleeping. They were permitted by the accused Rama to examine the
premises of his house and to look for the missing Joyce Anne. Their search was fruitless but all three kids
pointed to the accused Rama as the kidnapper. Jesus even urinated upon seeing the accused Rama because
the latter spanked him when he (Jesus) ran after Rama as the latter took away Joyce Ann. Rama threatened
Jesus not to follow him or else he (Rama) would throw a stone at him.
On January 5 or 6, 1998, Diana, Bryan, Benjamin, and Jesus went again to Binmaley. All three children
pointed again to the accused Rama as the man who took Joyce Anne. The three children did not, however,
take the witness stand. Bryan's parents were at first willing to let Bryan testify, but after Rama's wife talked to
them, they changed their mind. Benjamin's father was at first also willing to let his child testify but later on
had a change of heart for fear of their safety.[5]
Elvira Sebastian corroborated Diana Laviste's testimony. She testified that on the night of January 1,
1998, Diana, along with some policemen and three children who witnessed the taking of Joyce Ann, one of
whom was a certain Bryan, went to her house because the first suspect was her uncle, Eduardo Sebastian.
The children were asked if Eduardo was the kidnapper, but they answered in the negative. Diana asked
Elvira's assistance to find the kidnapper.
The following day, or on January 2, 1998, at about 9:00 a.m., Diana went back to Elvira's house. Elvira,
Diana, Bryan, Benjamin, and Jesus asked around about the missing Joyce Anne. Elvira learned from the
former manager of the fish business where the accused Rama worked that there were other instances of
kidnapping in the market place. She (the manager) informed Elvira that on January 1, 1998, she saw the
accused Rama with a child. The manager told Elvira that the latter might be familiar with Rama's face
because he was pushing carts of fish for a living and these cart pushers would usually buy doughnuts from the
store of Elvira's father. Elvira stayed behind to wait for the accused Rama at the manager's store. The rest of
Diana's group went to the National Bureau of Investigation. After an hour's wait in vain, Elvira left. She
returned the following day, but again, the accused Rama did not show up.
On January 3, 1998, Elvira went with Diana, Bryan, Benjamin, Jesus, Roger (father of Joyce Ann), and
some policemen to Rama's house. The children pointed to the accused Rama as the culprit. One of the
children whom the accused Rama spanked at the park during the taking of Joyce Ann even urinated out of
fright when he saw the accused. Despite the identification made by the children, the policemen did not arrest
Rama. This prompted Diana to go to the Philippine National Police - Criminal Investigation and Detection
Group (PNP-CIDG) in Dagupan City for the arrest of the accused Rama. The following day, she and the
children went to the Magsaysay market beside Mele's restaurant and saw again the accused Rama. The
children again pointed to the accused as the man behind Joyce Ann's taking. Rama threatened them not to
implicate him or he would kill them. The group left the place. She executed an affidavit narrating the
foregoing incidents.[6]
SPO3 Teofilo Ubando, investigator at the PNP-CIDG in Dagupan City, also took the witness stand. He
testified that on January 6, 1998, Roger and his wife, Eufemia, went to the CIDG office. They reported to
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Ubando that the accused Rama kidnapped their daughter, Joyce Ann. Bryan and Benjamin who witnessed the
accused Rama take Joyce Ann, also went to the CIDG office. The two children informed Ubando where the
accused Rama lived. Eufemia, Ubando, Bryan, Benjamin, and other policemen went to Rama's house in
Binmaley, Pangasinan, while Roger was left in the office. They brought with them a letter signed by Police
Senior Inspector Rodolfo S. Azurin, Jr., Deputy Provincial Field Officer, inviting the accused Rama to
immediately appear before the CIDG in relation to the kidnapping of Joyce Ann.[7] Upon reaching Rama's
house, the group did not find him there. His wife told them that he was in Mele's restaurant. Together with
Rama's wife, the group proceeded to Mele's restaurant. At about 4:30 p.m., Rama arrived. The police
presented to him the letter signed by Azurin and invited him to go to their office. The accused Rama obliged.
His wife went with him. When the group arrived in the CIDG office, Rama signed the letter inviting him to
the police station.
The following day, or on January 7, 1998, the police presented the accused Rama and four other persons
from their office in a police line-up. Benjamin and Bryan, and three other witnesses, Rose Anne Cabiguin,
Jesus Cabiguin, and Andrew Cabiguin, all pointed to the accused Rama as the man who took Joyce Ann.
Pictures were taken of Benjamin and Bryan, and Jesus Ulanday pointing to the accused Rama as the man who
took away Joyce Ann.[8] Sgt. Moyano and Sgt. Niro took the affidavits of Benjamin and Bryan. Roger
Cabiguin's statement was also taken.[9]
The accused Rama testified. From 1975 up to 1998, he was a cart pusher at the Magsaysay market in
Dagupan City. He would go to work at about 6:30 p.m. and go home at about 9:00 the following morning.
Fish vendors would usually hire him to carry their goods in his cart. On January 1, 1998, he was at home in
Binmaley, Pangasinan, the whole day. He fetched water, helped his wife wash clothes, and took care of his
youngest daughter. At 1:00 p.m. to 5:00 p.m., he went to sleep. He did not go to work in the evening as his
customers usually did not sell fish on New Year's Day. The next day, he again stayed in the house. At 6:30 in
the evening, he went to work and went home the following morning at 9:00. On January 3, 1998, he went to
work as usual. Upon arriving home the next morning, his wife told him that at about 11:00 p.m. the previous
night, some policemen went to their house looking for something. On January 4, 1998, at about 11:00 in the
evening, two policemen went to his house looking for a baby. They were with an old woman whom Rama
later on identified in the courtroom as Diana Laviste, a man, Bryan and Benjamin. He let the group in. They
did not find the baby they were looking for. The two children stated that he (Rama) was not the man who
took the missing Joyce Ann.
On January 5, 1998, Rama again went to work until 9:00 a.m. He arrived home at about 10:30 a.m. and
stayed there until 12:00 noon. He went to the city and watched a movie from 1:00 p.m. to 4:00 p.m. He then
proceeded to the Magsaysay market to get his cart. Thereupon, a CIDG member approached him and asked
him to go with his group because they were going to ask him some questions. He was asked where he brought
the missing Joyce Ann, but he denied taking the child. When he arrived at the CIDG office in Tapuac, the
CIDG members asked him to join a police line-up. Bryan and Benjamin were then brought out and they
pointed to the accused and said "It's him." At the latter part of his testimony, however, the accused Rama
testified that the children said, "It's not him." When shown Exhibit B-1, a picture of two children pointing to
him, the accused confirmed that the two children were Bryan and Benjamin. Another unidentified child
pointed to the accused Rama. Roxanne who later on testified in court also pointed to him at the line-up.
These children were not assisted when they identified him at the police line-up. After investigation, Rama was
asked to stay in the CIDG detachment from January 6 to 9, 1998, then he was transferred to Bonuan, then he
was again brought back to the CIDG office. Rama testified that he did not know of any reason why Diana
Laviste and Roger Cabiguin filed a case against him, why Bryan and Benjamin identified him as the culprit
during the police line-up, and why Roxanne identified him in court as the man who took Joyce Ann. He also
did not have any grudge against Pierre Torio.[10]
Violeta Cayabyab also testified in defense of the accused Rama. She was Rama's neighbor in Binmaley,
Pangasinan. She testified that on January 1, 1998, the accused Rama was in his house the whole day. On
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cross-examination, however, she testified that as a vegetable vendor, she would leave Binmaley at dawn and
purchase her vegetables in Dagupan at about 3:00 a.m everyday. She would then sell her vegetables in the
morning and go home at about 11:00 a.m. She also testified that the accused Rama's family and her family are
good neighbors. They consider each other as part of the family. Between the accused Rama and the private
complainant, she admitted that she would side with Rama.[11]
Edilberto Aguada took the witness stand. He is a canteen owner and the person from whom the accused
Rama had been getting his cart for two years. On January 1, 1998, the accused Rama reported for work in the
evening. He also worked in the evening of January 2, 1998. On cross-examination, however, he admitted that
he did not see the accused Rama until evening on January 1, 1998. The same was true of January 2, 1998. He
admitted that he did not know what the accused Rama did on those days.[12]
SPO4 Reynaldo de Vera of the Dagupan City Police Station also testified. On January 1, 1998, Diana
Laviste reported the kidnapping of Joyce Ann Cabiguin. On January 4, 1998, Diana, along with Roger, went
back to the police station and informed them that the children who were witnesses to the kidnapping of Joyce
Ann lived in Pantal. De Vera, SPO2 Cesar Calimag, Diana, and Roger went to Pantal to pick up the children.
The group then went to the house of the accused Rama in Gayaman, Binmaley. When they saw the accused
Rama in his house and the two children were asked if he was the man who took away Joyce Ann, they
answered that he was not the one. The police asked the children to further examine the face of the accused
Rama, but the children confirmed that it was not him. The group then left the house and proceeded back to
the police station. De Vera did not make any written record of the identification process. The police likewise
no longer followed up the case of the missing Joyce Ann.[13]
The trial court gave credence to the prosecution's story. It convicted the accused Rama, viz:
"WHEREFORE, the accused is hereby found guilty beyond reasonable doubt of the offense charged as
defined and penalized by Article 267 of the Revised Penal Code, as amended by R.A. No. 7659, and is hereby
sentenced to suffer the penalty of reclusion perpetua and to pay the parents of the victim the amount of
P100,000.00 as moral damages and another amount of P20,000.00 as temperate or moderate damages.
Considering that reclusion perpetua shall be from twenty years and one day to forty years (Art. 27, RA 7659),
the period within which he has been placed under detention shall be deducted from his sentence."[14]
Hence this appeal by the accused Rama on the following grounds:
I.

THE TRIAL COURT GRAVELY ERRED IN NOT DISMISSING THE CASE DESPITE SEVERAL
INSTANCES WHEREIN THE PROSECUTION WAS NOT ABLE TO PRESENT OR CONTINUE THE
PRESENTATION OF ITS EVIDENCE.
II.

THE TRIAL COURT ERRED IN FINDING THE ACCUSED GUILTY BEYOND REASONABLE DOUBT
OF THE CRIME OF KIDNAPPING.
We first deal with the issue of the prosecution's repeated failure to present evidence. On April 20, 1998,
due to the absence of the public prosecutor, the lower court issued an order resetting the hearing to April 30
and May 4, 1998 with a warning to the prosecution that if it fails to present its witness without any reason, the
case would be dismissed.[15] The hearing scheduled on April 30, 1998, was, however, cancelled because the
judge was on leave. On May 4, 1998, the prosecution witness did not appear. The court gave the prosecution
another chance to present its witnesses on May 12, 1998 with a second warning that should the prosecution
again fail to do so, the case would be dismissed. On May 12, 1998, the public prosecutor handling the instant
case was absent due to sickness. Another public prosecutor appeared before the court and informed the judge
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that she was not certain whether the private complainant and other witnesses were notified of the hearing.
The substitute prosecutor prayed for a three-day postponement in order to contact the private complainant
and promised that should the prosecution fail to present witnesses at such time, the prosecution would not
object to a provisional dismissal of the case. Against the vehement objection of the defense, the court granted
the prosecution a last chance to present its witnesses on May 15, 1998 and gave a final warning that should
the prosecution fail to do so, the case would be dismissed. On May 15, 1998, the prosecution presented its
witness. The defense contends that the delays caused by the prosecution violated his right to speedy trial.
The court therefore committed grave abuse of discretion in not dismissing the instant case.
The accused's contention is bereft of merit. While the Court recognizes the accused's right to speedy trial
and adheres to a policy of speedy administration of justice, we cannot deprive the State of a reasonable
opportunity to fairly prosecute criminals. Unjustified postponements which prolong the trial for an
unreasonable length of time are what offend the right of the accused to speedy trial.[16] The prosecution failed
to justify the absence of the prosecutor from the hearing on April 20, 1998. Nor was it able to offer an
explanation for the failure of the witness to appear on May 4, 1998. On May 12, 1998, the public prosecutor
was again absent due to sickness and it was not ascertained whether the prosecution witness was notified of
the scheduled hearing. Three days thenceforth, however, the prosecution presented its witness.
In determining whether the accused's right to speedy trial was violated, the delay demonstrated above
should be considered in view of the entirety of the proceedings. The following provisions of the Revised
Rules of Criminal Procedure (the "Revised Rules") which became effective last December 1, 2000, are
apropos:
"Rule 115, Section 1(h). Rights of accused at the trial. -- In all criminal prosecutions, the accused shall be
entitled to the following rights:
(h) To have speedy, impartial and public trial."
"Rule 119, Section 2. Continuous trial until terminated; postponements.-- Trial once commenced shall
continue from day to day as far as practicable until terminated. It may be postponed for a reasonable length
of time for good cause.
The court shall, after consultation with the prosecutor and defense counsel, set the case for continuous trial on
a weekly or other short-term trial calendar at the earliest possible time so as to ensure speedy trial. In no case
shall the entire trial period exceed one hundred eighty (180) days from the first day of trial, except as
otherwise authorized by the Supreme Court."
The Information for the instant case was filed on February 3, 1998. The prosecution presented its
witnesses from March 4, 1998 to May 26, 1998. The defense, on the other hand, presented its witnesses from
August 4, 1998 to September 15, 1998. The trial court rendered its decision on September 28, 1998. We can
compute from the above dates that the trial was completed in 195 days or from March 4, 1998 to September
15, 1998. However, while the Revised Rules provide that the entire trial period shall not exceed one hundred
eighty (180) days, delays caused by the accused himself or his counsel should logically be excluded from this
period. The records show that on March 4, 1998, Atty. Abalos replaced Atty. Taminaya as counsel for the
accused. Atty. Abalos asked for a resetting of the case to March 27, 1998 to allow him to go over the
transcript of stenographic notes of the testimony of the prosecution witness and conduct crossexamination.[17] On March 27, 1998, Atty. Abalos was absent and so the hearing was reset to March 30,
1998.[18] On April 2, 1998, Atty. Abalos was appointed as public prosecutor, thus leaving the accused Rama
without counsel. Atty. Surot was appointed as the accused's new counsel. To give Atty. Surot a chance to go
over the records of the case, the hearing was reset to April 14, 1998.[19] All in all, therefore, the delay caused
by the accused or his counsel was a period of thirty-eight (38) days. This period should be deducted from the
195-day period within which the trial was completed. Thus, to be exact, the entire trial was completed in one
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hundred fifty-seven (157) days, well within the 180-day period provided by the Revised Rules. This is not an
unreasonable length of time that violates the right of the accused to speedy trial. The trial court therefore did
not err in not dismissing the case on the ground of violation of the accused's right to speedy trial.
We come now to the second issue raised by the defense. The accused Rama faults the trial court for
finding him guilty beyond reasonable doubt despite the insufficiency of evidence. First, he makes much of
the fact that the prosecution did not present Bryan and Benjamin, the two children who allegedly saw the
accused Rama take Joyce Ann. This fact, however, does not militate against the story of the prosecution. It is
well-settled that the non-presentation of certain witnesses by the prosecution is not a plausible defense and the
matter of choosing witnesses to present lies in the sound discretion of the prosecutor handling the case.[20]
Besides, the prosecution adequately explained that the parents of the two children, Bryan and Benjamin,
reneged on their willingness to have their children testify after the wife of the accused talked to them for fear
of their safety. Likewise, as correctly pointed out in the appellee's brief, nothing could have prevented the
defense from presenting Bryan and Benjamin as its own witnesses in order to discredit the testimony of
Roxanne, the lone eyewitness presented by the prosecution. The presumption of suppressed evidence does
not apply when the same is equally accessible or available to the defense.[21]
Secondly, the accused points out that since Bryan and Benjamin were not presented as prosecution
witnesses, Diana Laviste's claim that these children pointed to the accused as the man who took away Joyce
Ann does not bear any weight in evidence. This therefore leaves only the testimony of Roxanne as the basis
for the prosecution's identification of the accused Rama as the culprit. The defense contends, however, that
Roxanne's testimony, coming from the mouth of a five-year old, does not deserve credit because she could not
answer many questions and appeared to have been coached by her grandmother, Diana.
We cannot subscribe to the accused's contention. The Rules of Evidence provide in Rule 130, Secs. 20
and 21:
"Sec. 20. Witnesses; their qualifications. - Except as provided in the next succeeding section, all persons who
can perceive, and perceiving, can make known their perceptions to others, may be witnesses.
Sec. 21. Disqualification by reason of mental incapacity or immaturity. - The following persons cannot be
witnesses:
xxx
(b) Children whose mental maturity is such as to render them incapable pf perceiving the facts respecting
which they are examined and relating them truthfully."
In Dulla v. Court of Appeals and Andrea Ortega,[22] the Court, citing the above provisions, gave
credence to the testimony of a three-year old witness. It held:
"It is thus clear that any child, regardless of age, can be a competent witness if he can perceive, and
perceiving, can make known his perception to others and of relating truthfully facts respecting which he
is examined. In the 1913 decision in United States v. Buncad, this Court stated:
Professor Wigmore, after referring to the common-law precedents upon this point says: 'But this much may be
taken as settled, that no rule defines any particular age as conclusive of incapacity; in each instance the
capacity of the particular child is to be investigated.' (Wigmore on Evidence, vol. I, p. 638)
The requirements then of a child's competency as a witness are the: (a) capacity of observation, (b) capacity
of recollection, and (c) capacity of communication. And in ascertaining whether a child is of sufficient
intelligence according to the foregoing, it is setted that the trial court is called upon to make such
determination." (emphasis supplied)
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In People v. Mendiola,[23] the Court gave credence to the testimony of the six-year old witness even if
she failed to answer some questions because of her tender age.
In the case at bar, while the five-year old witness, Roxanne, was not able to answer some questions such
as which was her left and her right, she was straightforward in identifying the accused Rama as the culprit, viz:
"Q: You said you will tell the truth, will you tell the truth now?
A:

Yes, sir.

Q:

Who is your mother?

A:

Nanay Weng, sir.

Q:

Will you please point to her?

A:

My mother is not here, sir.

xxx
Q:

Do you know Joyce Ann Cabiguin?

A:

Yes, sir.

Q:

Do you know where Joyce Ann is now?

A:

No, sir.

Q:

Why, where is she now?

A:

She is not here, sir.

Q:

Why?

A:

Because a man took her, sir.

Q:

You said that a man took her, who is that man, if you know?

A:

Yes, sir.

Q:

Will you point to her (sic)?

A:

(Witness pointed to a person, when asked, responded by the name of Roger Rama)

Q:

Do you know what place or where that man took Joyce Ann?

A:

At the plaza, sir.

Q:

Why were you at the plaza?

A:

Because my mother brought us for a stroll, sir.

xxx
Q:

What did you see at the plaza?

A:

Stage, sir.

Q:

Did you talk to that man at the stage?

A:

Yes, sir.

Q:

What did he say to you, if any?

A:

He told me that I will get the beautiful girl and he will give biscuit, sir.

Q:

Who is that beautiful girl?

A:

My ading (my sister), sir.
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Q:

Do you know the name of your ading?

A:

Joyce Ann, sir.

Q:

Can you tell the Court how you carried her?

A:

(witness demonstrated how she carried her sister by extending her two hands)

Q:

Is Joyce Ann already able to walk or not?

A:

Yes, sir.

Q:

Where did you bring Joyce Ann?

A:

To the man, sir.

Q:

That same man?

A:

Yes, sir.

Q:

What did the man do to Joyce Ann?

A:

He ran away with her, sir."[24]

On cross-examination, Roxanne remained straightforward, consistent, and candid in her testimony, viz:
"Q: When you told (sic) that the man told you that he will give you biscuit and telling (sic) you that you get Joyce
Ann and bring her to him, did he give you that biscuit already before you went to Joyce Ann?
A:

Yes, sir.

Q:

How many biscuits did he give you?

A:

One, sir.

Q:

Did you give Joyce Ann a piece of the biscuit?

A:

No, sir.

Q:

What did you do with the biscuit?

A:

I ate it, sir.

Q:

Do you know how to distinguish colors?

A:

(no answer)

Q:

Do you remember what was the man wearing at that time when he approached you?

A:

Yes, sir.

Q:

What?

A:

(witness pointed again to accused Roger Rama)

Q:

When this Roger Rama approached you, and upon telling you that you bring Joyce Ann to him, did you bring
Joyce Ann immediately to him?

A:

Yes, sir.

Q:

When you brought Joyce Ann to him, what did you do?

A:

He ran away with my sister Joyce Ann, sir."[25]

We thus find no reason to disturb the trial court's assessment of the credibility of the child witness,
Roxanne. The determination of the competence and credibility of a child as a witness rests primarily with the
trial judge as he had the opportunity to see the demeanor of the witness, his apparent intelligence or lack of it,
and his understanding of the nature of the oath. As many of these qualities cannot be conveyed by the record
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of the case, the trial judge's evaluation will not be disturbed on review, unless it is clear from the record that
his judgment is erroneous.[26]
This conclusion is in accord with the spirit and letter of the Rule on Examination of a Child Witness (the
"Rule") which became effective last December 15, 2000. The following provisions are apropos:
"Section 1. Applicability of the Rule. -- Unless otherwise provided, this Rule shall govern the examination of
child witnesses who are victims of crime, accused of a crime, and witnesses to crime. It shall apply in all
criminal proceedings and non-criminal proceedings involving child witnesses." (emphasis supplied)
"Section 3. Construction of the Rule. -- This Rule shall be liberally construed to uphold the best interests of
the child and to promote the maximum accommodation of child witnesses without prejudice to the
constitutional rights of the accused." (emphasis supplied)
"Section 6. Competence. -- Every child is presumed qualified to be a witness. However, the court shall
conduct a competency examination of a child, motu proprio or on motion of a party, when it finds that
substantial doubt exists regarding the ability of the child to perceive, remember, communicate, distinguish
truth from falsehood, or appreciate the duty to tell the truth in court.
xxx
(a) Proof of necessity. -- A party seeking a competency examination must present proof of necessity of
competence examination. The age of the child by itself is not a sufficient basis for a competency
examination." (emphasis supplied)
Thirdly, the defense faults the trial court for relying on a single eyewitness account in convicting the
accused Rama. The Court has long held that the testimony of a sole eyewitness is sufficient to support a
conviction so long as it is clear, straightforward and worthy of credence by the trial court.[27] The Rule also
provides in Section 22, viz:
"Section 22. Corroboration.-- Corroboration shall not be required of a testimony of a child. His testimony, if
credible by itself, shall be sufficient to support a finding of fact, conclusion, or judgment subject to the
standard of proof required in criminal and non-criminal cases." (emphasis supplied)
The records of the instant case bear out the clear and straightforward manner by which Roxanne
testified. The trial court thus correctly relied upon the sole testimony of Roxanne.
Fourthly, as opposed to the accused's contention, motive is not essential to the conviction of the accused
when he is positively identified.[28] As the lone eyewitness, Roxanne, positively identified the accused Rama,
the accused's contention deserves scant consideration. In fact, what is worthy of consideration is the fact that
the accused Rama himself admitted that he did not know of any motive which would urge the prosecution
witnesses to falsely testify against him. The running case law is that where there is no evidence that the
principal witness for the prosecution was actuated by improper motive, the presumption is that he was not so
actuated and his testimony is entitled to full faith and credit.[29]
Finally, the accused Rama contends that the testimony of SPO4 Reynaldo de Vera of the Dagupan City
Police Headquarters that Bryan and Benjamin did not point to the accused Rama as the culprit when they
went to Rama's house should be given weight. Absent any motive for de Vera to testify for the defense, he
should be presumed to be telling the truth and performing his duties regularly. We do not agree. Suffice it to
say that the observations stated and conclusions drawn by the trial court in its decision adequately meet this
contention of the accused Rama. The trial court noted the lackadaisical manner by which de Vera handled the
case of the missing Joyce Ann. He could not even remember if he recorded in the police blotter the
disappearance of Joyce Ann as reported by her parents and the investigation he made when he, along with
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Bryan and Benjamin, went to the house of the accused. He did not even take down notes when he conducted
his investigation of the accused. Nor did he follow-up the case after the investigation he conducted in the
house of accused Rama. It was in fact his demeanor which prompted Joyce Ann's parents to seek the help of
the CIDG in Dagupan City.
In view of the positive identification made by Roxanne, the accused's defense of denial and alibi must
fall. Well-settled is the rule that positive identification of the accused will prevail over the defense of denial
and alibi.[30] Furthermore, for alibi to prosper, it must be shown that there was physical impossibility for the
accused to have been at the scene of the crime. The defense has failed to satisfy this requirement. The trial
court took judicial notice of the fact that Gayaman where the accused supposedly was at the time Joyce Ann
disappeared is only about five to six kilometers away from the plaza where Joyce Ann was playing.
We now deal with the penalty to be imposed. Article 267 of the Revised Penal Code provides in relevant
part, viz:
"Art. 267. Kidnapping and serious illegal detention. - Any private individual who shall kidnap or detain
another, or in any other manner deprive him of his liberty, shall suffer the penalty of reclusion perpetua to
death:
1. If the kidnapping or detention shall have lasted more than three days."
As of the time the instant case was decided by the trial court, Joyce Ann was still missing. Her
kidnapping had far exceeded three days. The penalty of reclusion perpetua is thus meted out to the accused
Rama in accordance with the above provision. Anent the award of damages, the trial court struck off the
record Roger Cabiguin's testimony regarding the anguish Joyce Ann's loss caused him because he did not
appear for cross-examination. There being no evidence in support of the award of moral and temperate
damages, we cannot award the same.[31]
IN VIEW WHEREOF, the impugned decision is AFFIRMED with the MODIFICATION that the award
of moral and temperate damages is deleted. Costs against accused-appellant.
SO ORDERED.
Davide, Jr., C.J., (Chairman), Kapunan, Pardo, and Ynares-Santiago, JJ., concur.
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EN BANC

[G.R. No. 131805. September 7, 2001]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. GREGORIO HERMOSA and
GABRIEL ABELINDE, accused-appellants.
DECISION
PUNO, J.:

Accused GREGORIO HERMOSA and GABRIEL ABELINDE were meted the death penalty for the
crime of murder. The crime was allegedly committed as follows:[1]
“That sometime on January 11, 1995, at about 1:00 o’clock in (the) morning more or less, at Barangay Gahit,
Municipality of Caitingan, Province of Masbate, Philippines, within the jurisdiction of this Honorable Court,
the above-named accused, with intent to kill, conspiring and confederating and mutually helping one another,
with evident premeditation, use of superior strength and noctornity (sic) as cover, treachery, did then
and there willfully, unlawfully and feloniously, with the use of sharp and pointed bolo, assault, attack, hack
and stab a woman named ELEONOR (sic) CONDE MALIPOT thereby hitting the latter at the different
parts of her body which was the direct and logical (cause) of her instantaneous death.
CONTRARY TO LAW.”
Upon arraignment, both accused pled “not guilty” to the offense charged.[2] Trial ensued.
The prosecution presented the testimonies of Macuibelle Malipot, her siblings Marither and Elizalde, and
Municipal Health Officer Allen Ching. For its part, the defense presented Bienvenido Habanez, policeman
Raymundo Meliton and the accused, Gregorio Hermosa and Gabriel Abelinde.
The records show that in the early morning of January 11, 1995, the residents of Sitio Mayabas found the
lifeless body of Eleanor Conde Malipot[3] near a creek, a few meters behind her house in Sitio Mayabas,
Cataingan, Masbate. She was 43 years old. A widow, the deceased was survived by four (4) children,
namely: Elizalde, 15 years old, Marither, 12 years old, Macuibelle, 8 years old, and Dexter (Nonoy), 4 years
old.
The Medico-Legal Report[4] of Municipal Health Officer Allen Ching revealed that the victim sustained
the following wounds:
“1. Hacking wound, neck up to the cervical vertebra multiple.
2. Hacking wound, mouth.
3. Hacking wound, forehead, left superficial.
4. Hacking wound, maxilla left.
5. 5 cm. Lacerated wound, anterior arm right.
6. 6 cm. Lacerated wound, anterior hand around the base of the first finger left.”

The victim died due to cardio-respiratory arrest, hypovolemia and multiple hack wounds on the neck.
The doctor explained that the multiple hack wounds on the neck had cut the bone and one of the major
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arteries of the victim. With the said injuries, the victim had no chance of survival and had probably lived for
about five (5) minutes.[5]
The victim’s 8-year old daughter, Macuibelle, partially witnessed the tragic incident. She testified that at
about 1 o’clock in the morning of January 11, 1995, she was roused by the victim’s scream. She peeped
through a hole in the wall of their room and saw the victim at the main door of their house, near the stairs.[6]
The victim had a lamp in one hand, and a bolo in the other. The victim was shouting, “Zaldy, help!,” referring
to her eldest son, Elizalde. At that time, however, Elizalde and Marither had slept in the house of their
respective friends.[7]
Macuibelle also saw the two accused: Gregorio Hermosa was standing in front of the victim while Gabriel
Abelinde was at the front yard, clubbing the victim’s carabao that was tied some four (4) meters away from
the house.[8] Suddenly, Hermosa stabbed the victim. Thereafter, Hermosa and Abelinde forcibly took the
victim from the house and dragged her towards the nearby creek. Macuibelle shouted for help. No one
responded. Her only companion then was her 4-year old brother, Dexter. Afraid, she went back to sleep.[9]
The night before, there was a celebration in the house of the victim’s neighbor, Bienvenido Habanez.[10] It
was his son’s birthday and a dance was being held in his place. The victim and her 12-year old daughter,
Marither, set up a makeshift store in front of Habanez’s house selling assorted merchandise such as cigarettes
and liquor.[11]
Hermosa and Abelinde attended the party. They drank tuba near the makeshift store of the victim.
Abelinde approached the victim and asked, on behalf of Hermosa, if the latter could buy liquor on credit. The
victim refused as Hermosa still owed her money. Abelinde went back to Hermosa and they continued drinking
the tuba. Slighted, Hermosa gave a dagger look at the victim.[12]
At around midnight, the victim and Marither packed up their things. The victim kept the unsold goods
and the proceeds of the sale and headed for home. Marither was left behind to fetch Dexter as he had fallen
asleep in the house of Habanez. Marither carried her brother on her way home. Her friend, Glenda, walked
with her. As they approached the place where the two accused were seated, Hermosa tapped Abelinde and
commented that the victim was on her way home. Hermosa stared at the victim until she disappeared behind
the mango tree.[13]
When Marither reached their house, she put her brother in their room. At that time, Macuibelle was still
awake. With the victim’s permission, Marither walked her friend home and spent the night in her uncle’s
house. The victim and Macuibelle were praying when Marither left.[14]
Marither woke up at 5:00 a.m. on June 11, 1995. Moments later, she saw her aunt Elsie and uncle Payo
running towards their house. A certain Rowena Lonido told her that the victim was killed and that their
carabao had been stolen. Marither rushed to the crime scene and found the lifeless body of the victim beside
the creek, about seven (7) meters from their house. She embraced the victim and cried.[15]
Elizalde corroborated the testimony of Marither that the accused tried to get liquor from the victim on
credit, but the victim refused.
The two accused were arrested on the day the body of the victim was discovered. Policeman Raymundo
Meliton investigated the incident. He proceeded to the house of the victim and talked to Macuibelle and
Dexter. They did not immediately reveal the names of the accused as suspects. He then interviewed the
people in the neighborhood and those in the house of Habanez. When policeman Meliton returned to the
house of the victim a few hours later, Macuibelle revealed to him that the accused were the assailants. He
learned that the accused got mad at the victim when she refused to sell liquor to them on credit. Policeman
Meliton picked up the accused for investigation. They denied any participation in the killing.[16] Nonetheless,
he prepared the affidavits of the prosecution witnesses and charged the accused.[17]
The defense proffered was denial and alibi.
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Gabriel Abelinde testified that he attended the birthday party of Habanez’s son. His companions were his
son, his father, and spouses Eulalio and Clementina Pagunsan. At 9:30 p.m., Hermosa joined his group. They
engaged in a drinking spree. They consumed four (4) jars of tuba until 10:30 p.m.
Abelinde claimed that the victim participated in the dancing and in the drinking spree. Allegedly, the
victim approached him and told him to look out for one Ludy Gonzales because the latter owed her money.
Strangely, however, Abelinde insisted that the dance took place on the 11th, not on the 10th, day of January.
The next day, January 12, he learned through his wife that the victim had been killed.
Abelinde averred that he went home at about 1:00 a.m. after the party. He slept in his house which is
approximately 300 meters away from the victim’s house. He was with his son, his wife and his father.
Hermosa spent the night with him because Hermosa’s house was more distant.
Abelinde denied any participation in the killing of the victim. He said he had no quarrel with her prior to
the tragic incident. She was also a relative of his father.
Gregorio Hermosa also denied any participation in the crime. He claimed that after they left the house of
Habanez, he passed the night in Abelinde’s house. He woke up the next day at 7:00 a.m. and learned of the
death of the victim. He went home to inform his mother of the incident. At 9:00 a.m., the policemen arrested
him.
After the trial, the court a quo found the accused guilty of murder. The dispositive portion of the trial
court’s decision provides:[18]
“ACCORDINGLY, the court finds the accused Gregorio Hermosa and Gabriel Abelinde guilty beyond
reasonable doubt of the crime of MURDER and hereby imposes upon them the supreme penalty of DEATH,
and shall indemnify the legal heirs (of the victim) the amount of P50,000.00 in solidum for the death of
Eleonor Malipot and P20,000.00 as moral damages.
With costs de oficio.”
The records of the case were forwarded to this Court for automatic review.
It appears that the appellants were not imprisoned in the New Bilibid Prisons.[19] Appellants escaped from
Matipuron Provincial Jail, Milagros, Masbate, on June 14, 1998.[20] They remain at large.
Pursuant to this Court’s directive, the Public Attorney’s Office and the Office of the Solicitor General
filed their Briefs for the appellants and the appellee, respectively.
Appellants’ counsel de oficio contends that:
“I. THE TRIAL COURT ERRED IN GIVING FULL FAITH AND CREDIT TO THE TESTIMONY OF
PROSECUTION WITNESS MACUIBELLE MALIPOT.
II. THE TRIAL COURT ERRED IN HOLDING THAT ACCUSED-APPELLANTS HAD MOTIVE TO
KILL THE VICTIM, ELEONOR C. (sic) MALIPOT, AFTER SHE REFUSED TO ALLOW THEM TO
PURCHASE LIQUOR ON CREDIT.
III. THE TRIAL COURT ERRED IN CONVICTING ACCUSED-APPELLANTS OF MURDER AND IN
IMPOSING UPON THEM THE DEATH PENALTY.”
We restate the rule that this Court is not precluded from reviewing the death sentence of an accused who
is at large.[21] In line with the rule, we now determine the criminal and civil liabilities of the appellants.
We modify the judgment and hold that the appellants are liable for homicide, not murder.
The oft-repeated rule is that the trial court’s evaluation of the testimony of a witness is accorded the
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highest respect because of its direct opportunity to observe the witnesses on the stand and to determine if they
are telling the truth or not.[22] This opportunity enables the trial judge to detect better that thin line between
fact and prevarication that will determine the guilt or innocence of the accused. That line may not be
discernible from a mere reading of the impersonal record by the reviewing court.[23] Thus, the trial judge’s
evaluation of the competence and credibility of a witness will not be disturbed on review, unless it is clear
from the records that his judgment is erroneous.[24]
We have scrutinized the testimony of the lone eyewitness, Macuibelle Malipot. She candidly recounted
the events surrounding the killing of the victim as follows:[25]
“ATTY. NICOMEDES ROMAGOS ON CROSS-EXAMINATION:
Q:

Macuibelle Malipot, you have testified that you were only awaken(ed) by the shout of your mother, Eleonor
Malipot, asking assistance from your brother Zaldy, am I correct?

A:

Yes, sir.

Q:

At what precise moment that you were awaken(ed)

A:

Nearing 1:00 o’clock.

Q:

Why were you awaken(ed)?

A:

Because my mother was shouting.

Q:
A:
Q:

And because of that you stated that you also stood up and peeped at the hole of your house, am I correct,
Macuibelle Malipot?
Yes, sir.
And you have also testified at the time you saw your mother, she was already in (sic) the main door. Why is it
Macuibelle Malipot that you peeped when your mother is on (sic) the main door?

PROSECUTOR:
The witness testified that she was at (sic) the room.

xxx

xxx

xxx

WITNESS:
A:

The door is located at (sic) a stair.

ATTY. ROMAGOS:
Q:

You mean to tell this Honorable Court Macuibelle, your door could not be seen when you are in the room?

WITNESS:
A:

It could be seen.

xxx

xxx

xxx

(ATTY. ROMAGOS):
Q:

You said that your mother was carrying a lamp, may we know from you how big is its wick?

INTERPRETER:
Witness demonstrating a small lamp with a height of 6 inches.
COURT:
Q:

How did your mother handle the lamp?

A:

She was carrying it with her left hand and she was holding a bolo.
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Q:

Do you know why your mother was holding a bolo?

A:

I do not know.

xxx

xxx

xxx

ATTY. ROMAGOS:
Q:

You did not know why your mother was carrying a bolo on that particular night. But how long was that bolo
she was carrying on (sic) that moment?

INTERPRETER:
Witness demonstrates the length of the bolo which is about twenty (20) inches.

xxx

xxx

xxx

ATTY. ROMAGOS:
Q:
A:

When your mother got that bolo Macuibelle, you said you were not still (sic) awaken(ed) but only when your
mother shouted for help, do I get you right?
Yes, sir.

COURT:
Q:

How far is the creek from your house?

INTERPRETER:
Witness pointing from her seat to the door with a distance of about twenty (20) meters.
COURT:
Q:

Now from the creek you mentioned, where did you see accused Gregorio Hermosa stab your mother?

A:

Gregorio Hermosa stabbed my mother near the door of our house.

Q:

Do you know why the body of your mother was there at the creek near your house?

A:

Because she was dragged by Gregorio Hermosa and Gabriel Abelinde.

COURT:
Proceed.
ATTY. ROMAGOS:
Q:

You stated she was dragged but it was a very dark night, Macuibelle?

A:

But my mother has a lamp.

Q:

You mean to tell this Honorable Court that at the time she was dragged she was still holding the lamp?

A:

Yes, sir.

Q:

And you remained on that place where you were peeping inspite (sic) the fact that your mother was dragged?

A:

Yes, sir.

Q:

Did you not scream for help Macuibelle when your mother was dragged?

A:

I shouted but no one came up.

Q:

But on that particular moment, were you not frightened, Macuibelle?

A:

I was afraid.

Q:

Do you have a very close neighbor?
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We have neighbors but far.” (emphases ours)

We give full faith and credit to her testimony. She was young and unschooled, but her narration of the
incident was honest and sincere. It cannot be suspected as a concocted story, impressed upon her by other
people.
We should not take Macuibelle’s testimony lightly simply because she was a mere child when she
witnessed the incident and when she gave her testimony in court. There is no showing that her mental
maturity rendered her incapable of testifying and of relating the incident truthfully. Indeed, the time when we
degrade a child witness testimony is now passé. In the new Child Witness Rule,[26] every child is presumed
qualified to be a witness. To rebut this presumption, the burden of proof lies on the party challenging the
child’s competence. Only when substantial doubt exists regarding the ability of the child to perceive,
remember, communicate, distinguish truth from falsehood, or appreciate the duty to tell the truth in court will
the court, motu proprio or on motion of a party, conduct a competency examination of a child.[27]
Nonetheless, the appellants impugn the testimony of Macuibelle on the ground that she did not
immediately tag them as the culprits when the investigating officer arrived at the scene. They also contend
that it was improbable for the eyewitness to see the assailants of the victim because they would have put off
the lamp she was carrying to avoid recognition.
We are not convinced. The alleged delay in identifying the appellants is more apparent than real. It is
clear from the records that the appellants were identified by Macuibelle as the persons responsible for the
death of the victim. She failed to mention their names when the police first arrived at the scene, but a few
hours later, she told the police that the appellants were the assailants. In fact, the appellants were immediately
arrested shortly after the discovery of the crime.[28]
Failure to immediately reveal the identity of the perpetrator of a felony will not necessarily impair the
credibility of a witness.[29] Even adult witnesses sometimes would not reveal at once the killers of their loved
ones for one reason or another.[30] Fear of the criminal is one such reason.[31]
We stress that the identity of the appellants was well established. Macuibelle positively identified them.
The victim was then at the main door of their house when the appellants forcibly dragged her. She saw them
from a distance of about six (6) meters. The lamp held by the victim provided the light that gave Macuibelle
the chance to recognize the appellants.[32] She was also familiar with them because they were neighbors. The
possibility that she was mistaken as to their identity is nil.
We note, too, that appellant Abelinde claimed that his father and the victim were relatives. If that were
true, then it is more unlikely for Macuibelle and her siblings to impute a grievous offense against him unless
they are certain as to his involvement in the crime. Even appellant Hermosa could not think of any reason
why Macuibelle pointed to him as one of the perpetrators of the crime.[33] Her lack of ill motive bolsters her
credibility.
The appellants also discredit Macuibelle because she went back to sleep after witnessing the stabbing of
her mother. For the appellants, such behavior meant she did not witness the incident.
Again, we disagree. Macuibelle was only eight (8) years old when she witnessed the shocking incident.
Despite her plea, no one came to help them when the appellants attacked the victim and dragged her from
their house. She was helpless and afraid. She knew her brother Zaldy and sister Marither were not around to
protect her. After the traumatic incident, it is difficult to fault her when she chose to go back to sleep and wait
for her siblings to arrive the next day. Her behavior is not irrational.[34]
The appellants further insist that Macuibelle is not a credible witness because, contrary to her claim that
the victim was stabbed on the chest, the medical report of Dr. Ching showed that the wounds of the victim
were mostly located on the neck. Moreover, appellants suggest that the stabbing incident must have
transpired first before the victim shouted for help, thus, when Macuibelle woke up later, she did not really see
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what happened to the victim.
The argument does not impress. The exact location of the victim’s wounds does not destroy Macuibelle’s
testimony that appellant Hermosa was the one who stabbed the victim and, with Abelinde’s help, dragged her
to the nearby creek where they finally finished her off. The misdescription of where appellant Hermosa
stabbed the victim does not mean the witness perjured herself. The violent incident happened fast. Macuibelle
just woke up and witnessed the bloody assault. It was a traumatic experience for the eight-year old girl. She
cannot be expected to have a perfect memory of an event she may even want to forget.
The appellants’ defense of denial and alibi cannot prevail over their positive identification. Alibi is the
weakest defense as it is easy to concoct. For alibi to prosper, an accused must not only prove that he was
absent at the crime scene at the time of its commission, but also, that it was physically impossible for him to be
so situated at said distance.[35]
In the case at bar, it was established that, at the time of the incident, appellant Abelinde was residing in
San Pedro, a barangay adjacent to barangay Gahit (the locus criminis). The distance of his house from the
victim’s house was about three hundred (300) meters.[36] Appellant Hermosa himself admitted that, from the
said distance, it would only take him five (5) minutes to reach the victim’s place on foot.[37] Thus, even
assuming that the appellants went to Abelinde’s house after the dance, it was not impossible for them to go to
the house of the victim and commit the crime.
Appellants’ reliance on the alleged absence of bloodstains on the clothes they allegedly wore the night
before the killing will not exculpate them. There is no proof that the clothes they wore at the dance were the
same clothes they wore when they went to the victim’s house to kill her.
Appellants cannot also capitalize on the testimony of policeman Meliton that he had another suspect.
Meliton himself admitted that he had insufficient evidence against the third suspect.
Moreover, the conduct of appellant Abelinde on the day the slaying of the victim was discovered is
inconsistent with his alleged innocence. Appellant Abelinde claimed that the victim was a relative, yet he was
nonchalant when he learned of her violent death. He went to plow the field and plant his crops as if nothing
unusual had happened.
We sustain the trial court’s finding of conspiracy. Conspiracy does not require an agreement for an
appreciable period prior to the commission of the crime. It exists when, at the time of the commission of the
offense, the malefactors had the same purpose and were united in its execution.[38] Macuibelle testified that
appellant Abelinde clubbed the victim’s carabao. Thereafter, he joined appellant Hermosa who was then at
the main door of the victim’s house. They acted in unison in dragging the victim from her house to the creek
where they finally finished her off. Their conduct clearly showed their mutual intent to kill the victim.
We now determine whether or not the qualifying and aggravating circumstances alleged in the
information, to wit: evident premeditation, treachery, taking advantage of superior strength and nighttime,
were established.
The trial court ruled as follows:[39]
“The killing was qualified and characterized:
1) with evident premeditation because the killing was pre-planned (upon the victim’s refusal to give liquor on
credit at about ten o’clock in the evening, the accused roused with anger or showed signs of wrath followed by
cool utterance or intention to follow the victim home, and finally after the lapse of about three hours or at one
o’clock early dawn, they killed her—the accused had sufficient time to reflect dispassionately upon the
consequences of their contemplated act); 2) with treachery because the malefactors took the defenseless
victim at the main door of the house while on her way down and one of them thrust her with a knife and
dragged (her) to the dark (sic) creek to finish her (off); 3) with abuse of superior strength because the victim
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(a woman) was attacked with a deadly weapon; and 4) by nocturnity because the accused took advantage of
the darkness.”
We hold that the trial court erred in appreciating the qualifying circumstance of evident premeditation.
There is evident premeditation when the following requirements are proved: (a) the time when the appellant
decided to commit the crime; (b) an overt act showing that the appellant clung to his determination to commit
the crime; and (c) the lapse of sufficient period of time between the decision and the execution of the crime,
to allow the appellant to reflect upon the consequences of the act. Evident premeditation must, like the crime
itself, be proved beyond reasonable doubt.[40]
In the case at bar, the evidence shows that appellant Hermosa was slighted by the refusal of the victim to
extend credit in his favor. He gave her a dagger look. However, such behavior by itself is insufficient to
prove that the appellants had determined, at that time, to kill the victim.[41] At most, it only proved the motive
for the killing.
We also rule that treachery was not established. The essence of treachery is that the attack is deliberate
and without warning—done in a swift and unexpected manner, affording the hapless and unsuspecting
victim no chance to resist or escape.[42] The prosecution did not prove the deliberateness of the attack. The
evidence shows that Macuibelle peeped through the hole on the wall only after she heard the victim made an
outcry. Appellant Hermosa was already at the main door and was then in the act of assaulting the victim.
Macuibelle could not give the particulars on how the killing of the victim began and developed. Absent any
particulars on how the aggression commenced or how the act which resulted in the victim’s death unfolded,
treachery cannot be appreciated.[43] We note, further, that the victim was aware of the danger on her life. She
was holding a bolo when she was attacked. She was also able to shout for help. In light of these
circumstances, treachery cannot be appreciated.
We also hold that the circumstance of nighttime did not aggravate the crime. There is no proof that the
appellants purposely sought nighttime to facilitate the commission of the crime. The mere fact that the crime
was committed at nighttime does not automatically make nocturnity an aggravating circumstance.[44]
Nor can we agree that the crime was committed with abuse of superior strength. This circumstance
should be appreciated whenever there is a notorious inequality of forces between the victim and the aggressor,
assuming a situation of superiority of strength notoriously advantageous for the aggressor, selected or taken
advantage of by him in the commission of the crime.[45] Mere superiority in number is not enough to constitute
superior strength. There must be clear proof of deliberate intent to take advantage of the same. The
prosecution did not adduce evidence on these factual issues.[46] It is unclear whether the appellants
deliberately took advantage of their combined strength to facilitate the commission of the crime. What
Macuibelle saw was just the onset of the attack.
In the absence of any circumstance that would qualify the killing to murder, the appellants should only be
held liable for homicide. Article 249 of the Revised Penal Code provides:
“Article 249. Homicide.—Any person who, not falling within the provisions of Article 246 shall kill another
without the attendance of any of the circumstances enumerated in the next preceding article, shall be deemed
guilty of homicide and punished by reclusion temporal.”
Reclusion temporal has a range of 12 years and 1 day to 20 years of imprisonment. Applying the
Indeterminate Sentence Law, there being no mitigating or aggravating circumstance, the maximum term of the
penalty shall be imposed in the medium period[47] of reclusion temporal, ranging from 14 years, 8 months and
1 day to 17 years and 4 months. The minimum term of the penalty shall be taken from the penalty next lower
in degree or prision mayor, in any of its periods, ranging from six (6) years and one (1) day to twelve (12)
years.
As regards the civil indemnity, each of the appellants should be held liable to indemnify the heirs of the
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victim in the amount of P50,000.00.
IN VIEW WHEREOF, the decision appealed from is MODIFIED. Appellants GREGORIO HERMOSA
and GABRIEL ABELINDE are declared guilty beyond reasonable doubt of Homicide for the death of
ELEANOR CONDE MALIPOT and sentenced to suffer an indeterminate sentence of twelve (12) years of
prision mayor as minimum, and seventeen (17) years and four (4) months of reclusion temporal medium as
maximum, and to pay P50,000 each for civil indemnity. No special pronouncement as to costs.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Melo, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing, Pardo, Buena,
Gonzaga-Reyes, Ynares-Santiago, De Leon, Jr., and Sandoval-Gutierrez, JJ., concur.
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EN BANC

[G.R. No. 137385. January 23, 2002]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. RODITO DAGANIO,
accused-appellant.
DECISION
PER CURIAM:

Accused-appellant Rodito Daganio, Sr., was charged with rape by his minor daughter, Virgie
[1]

[2]

Daganio. The Information against him reads:
“That on or about the 6th day of September 1994, at Sapad, Lanao del Norte, Philippines, and within the
jurisdiction of this Honorable Court, the above-named accused did then and there willfully, unlawfully and
feloniously, by means of force, violence and intimidation, to wit: by then and there threatening to kill one
VIRGIE DAGANIO if she will resist and report to her mother accused’s criminal designs, and thereafter lie
with and have carnal knowledge of said VIRGIE DAGANIO, his 11 YEAR OLD daughter, against her will
and consent.
CONTRARY to and in VIOLATION of Article 335 of the Revised Penal Code.”
When arraigned, the accused-appellant entered a plea of not guilty.
followed.

[3]

Trial on the merits

The prosecution evidence came chiefly from the victim, Virgie Daganio, the victim’s mother,
Laureta Daganio, and the examining physician, Dr. William Canoy.
The victim testified that her father (accused-appellant) raped her several times in their house.
Her first defilement was in the month of December, but she could no longer recall what year it was.
The second rape took place in the evening of September 6, 1994. She was then 11 years old.
That night, her mother (Laureta) was in Pikalawag, Lanao del Norte. The victim was playing with
her younger siblings when the accused-appellant told her to go inside the house. She obeyed
him. Inside their house, the accused-appellant first placed his finger in her vagina because it was
[4]

too small. Next, he inserted his penis. Half of the penis penetrated her. After the sexual assault,
he warned her not to tell anyone about the rape or he would cut her neck. Despite the threat, the
victim related her harrowing experience to her mother, Laureta Daganio.

[5]

The victim claimed that even before she was raped by the accused-appellant, her parents
would quarrel a lot because the accused-appellant was always drunk. Sometimes her parents
would fight because the accused-appellant “touched” her. There were also instances when the
accused-appellant would hit Laureta with fist blows during their heated arguments.

[6]

Laureta Daganio testified that the victim was eleven years old at the time the accusedappellant raped her. She further claimed that accused-appellant also raped their other daughter,
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Rita Daganio, when the latter was 15 years old. Laureta forgave the accused-appellant then.
However, when she learned of the similar plight of the victim in the hands of the accusedappellant, she reported the incident to the authorities and assisted the victim in filing the complaint
for rape against the accused-appellant.

[7]

Dr. William Canoy testified that he conducted a medical examination on the victim on
September 15, 1994. There were no fresh wounds in the vagina, although he found edema (slight
swelling emission of the skin) around the victim’s labia majora and healed lacerations in the hymen
at 6, 7, 1 and 8 o’clock positions. He opined that the edema could have been caused by hard or
blunt objects or by a man’s penis.

[8]

The accused-appellant denied the accusations of the victim. He claimed that on September 6,
1994, he was ill so he stayed in bed the whole day. When asked if he sexually molested the victim
on said date, he replied that he did not know if he did because of his fever. He declared that he
loves Laureta and that their relationship before September 6, 1994 was harmonious. He alleged
that he never quarreled with her. He claimed he did not know why she filed the rape case against
him.

[9]

[10]

After trial, the court a quo rendered its judgment,
finding the accused-appellant guilty as
charged. He was sentenced to suffer the supreme penalty of death and ordered to indemnify the
victim in the amount of P50,000.00.
Hence, the automatic review of the case.
The accused-appellant contends that:
“I.

THE COURT A QUO ERRED IN GIVING CREDENCE TO THE TESTIMONY OF VERGIE (sic)
DAGANIO.
II.

THE COURT A QUO ERRED IN CONVICTING THE ACCUSED (APPELLANT)
NOTWITHSTANDING THE FAILURE OF THE PROSECUTION TO PROVE HIS GUILT
BEYOND REASONABLE DOUBT.”
We affirm the assailed judgment.
The accused-appellant claims that the prosecution propounded leading questions on the
victim. He asserts that had the trial court sustained the timely objections of his counsel, the victim
would not have been able to establish the rape. We are not persuaded.
It is true that leading questions are generally not allowed and have little probative value.
However, Section 10, Rule 132 of the Rules of Court

[11]

provides:

“Sec. 10. Leading and misleading questions. - A question which suggests to the witness the answer which the
examining party desires is a leading question. It is not allowed, except:
x x x
x

x x
xxx

(c) When there is difficulty in getting direct and intelligible answers from a witness who is ignorant, or a child
of tender years, or is of feeble mind, or a deaf mute.
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x x
x x x.”

In the case at bar, the victim was twelve (12) years old when she testified in court. When most
children her age were already in Grade VI of elementary education, she was only in Grade III. We
can also glean from her testimony that she could not grasp the legal concept of “rape.” Thus, the
trial judge correctly allowed the prosecutor to ask leading questions to ferret out the truth.
The trend in procedural law is to give wide latitude to the courts in exercising control over the
questioning of a child witness. The reasons are spelled out in our Rule on Examination of a Child
[12]

Witness, which took effect on December 15, 2000, namely, (1) to facilitate the ascertainment of
the truth, (2) to ensure that questions are stated in a form appropriate to the developmental level of
the child, (3) to protect children from harassment or undue embarrassment, and (4) avoid waste of
time. Leading questions in all stages of examination of a child are allowed if the same will further
the interests of justice.
The totality of the evidence presented shows beyond reasonable doubt that the accusedappellant raped the victim on September 6, 1994. During the cross-examination, the victim gave a
detailed and candid account of the rape incident. She testified as follows:

[13]

“(ATTY. GUBAT):
Q: You said that your father used his fingers, how did your father used (sic) his fingers in raping you?
(VIRGIE):
A:

He placed his fingers and his penis into my vagina.

Q: And your father’s fingers and penis were entrusted (sic) to your vagina at the same time is
that right?
A:

A little.

Q: What do you mean by a little?
A:

It’s half.

Q: What do you mean by half?
A:

Half of the penis.

Q: You said your father used his fingers, how many fingers were used?
A:

Only one.

Q: Which of the fingers?
A:

In the left hand.

Q: Which of the fingers in the left hand?
A:

The middle finger.

Q: Have you seen the penis of your father?
A:

Yes, sir.”
(emphases ours)

The accused-appellant points out that Dr. William Canoy did not find fresh wounds on the
genitalia of the victim. Allegedly, the absence of said wounds creates a doubt on her claim that
she was raped on September 6, 1994. We disagree.
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The records clearly show that accused-appellant had carnal knowledge of the victim. Dr.
Canoy categorically stated that he found swelling in the genitalia of the victim that could have been
caused by a male organ. The medical findings of the physician also showed that she had
lacerations in her vagina at 6, 7, 1 and 8 o’clock positions.
fresh, are the best physical evidence of forcible defloration.

[14]

Said lacerations, whether healed or

[15]

To discredit the victim, the accused-appellant claims it was easy for the victim to shout and ask
for help as her siblings were in the vicinity when the rape took place. She did not. Thus, he
submits that her accusations do not deserve credit. The allegation lacks merit.
A rape victim’s testimony is entitled to greater weight when she accuses a close relative of
having raped her.

[16]

Indeed, a young girl would not ordinarily file a complaint against anybody,
[17]

much less her own father, if it were not true.
Thus, the victim’s revelation that she had been
raped, coupled with her voluntary submission to medical examination and willingness to undergo
public trial where she could be compelled to give out details on an assault to her dignity cannot be
dismissed as mere concoction.

[18]

We also take judicial notice, and it can be considered of public knowledge, that the scene of
[19]

the rape is not always or necessarily isolated or secluded. Lust is no respecter of time or place.
It goes against human experience that a girl would fabricate a story which would drag herself as
well as her family to a lifetime of dishonor, unless that is the truth, for her natural instinct is to
protect her honor. More so, where her charges could mean the death of her own father, as in this
case.

[20]

Undoubtedly, the accused-appellant was correctly found guilty of raping his daughter.

Article 335 of the Revised Penal Code, as amended by Section 11 of R.A. No. 7659, reads:
“The death penalty shall also be imposed if the crime of rape is committed with any of the following attendant
circumstances:
1. when the victim is under eighteen (18) years of age and the offender is a parent x x x .”
We have always stressed the rule that the minority of the victim and her relationship to the
accused must be duly alleged and proved to justify the imposition of the death penalty.

[21]

In some

[22]

cases, we did not mete out the death penalty for failure of the prosecution to present the minor’s
birth certificate or for non-presentation of independent evidence that would prove the victim’s age.
In the case at bar, the information alleged that the victim was then eleven (11) years old. This
fact was established through the testimony of the victim’s own mother, Laureta Daganio, and
admitted by the defense at the trial that the presentation of the victim’s Certificate of Live Birth was
[23]

dispensed with at the instance of the defense counsel.
Being the victim’s mother, Laureta
Daganio has personal knowledge of the age of the victim. Thus, we fully agree with the trial court
that the minority of the victim was duly established. We do not doubt her because there was no
showing that she was motivated by ill feelings to accuse her own husband of a grievous offense.
[24]

In the case of People vs. Dela Cruz,
this Court has also relied on the testimony of the
victims’ mother as to the minority of her daughters and imposed the death penalty on the
accused. We held:
“In the case at bar, however, the prosecution proved the minority age of the victims beyond reasonable
doubt. Delia, the victim’s mother, categorically testified in the hearing of October 9, 1996, that her daughters
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were both fourteen (14) years of age at the time of the rape incidents complained of. Thus:
x x x
x

x x
xxx

There is no reason to doubt Delia's testimony. As a mother, she has personal knowledge of the ages of her
children. Her testimony was never challenged by the accused who could have presented the victims’ birth
certificates. Delia’s testimony stood unrebutted by any other evidence. To be sure, this is not the first time
that the Court is relying on the testimony of the victim’s mother to establish the minority age of the victim. In
People vs. Balgos, where the rape victim was six (6) years of age, we relied on the testimony of the victim’s
mother to prove the victim’s age. Reposing trust on the testimony of the victim’s mother, we imposed the
death penalty on the accused-appellant.”
[25]

Stare decisis et non quieta movere. The doctrine leaves us no choice but to apply the full force
of the law and impose the supreme penalty of death on the accused-appellant. As in the case of
Dela Cruz, supra, we have no reason to doubt the sincerity of the victim’s mother when she told the
trial court that her daughter was only eleven (11) years old when the accused-appellant raped her.
We note that the trial court awarded civil indemnity to the victim in the amount of P50,000.00.
The present rule is to award civil indemnity in the amount of at least P75,000.00.00 as the rape
was qualified by any of the circumstances under which the death penalty is authorized under R.A.
No. 7659.

[26]

Further, the victim is entitled to moral damages, in the amount of P50,000.00 and exemplary
damages, in the amount of P25,000.00. In rape cases, moral damages may be awarded to the
victim in the criminal proceeding in such amount as the Court deems just, without the need for
pleading or proof of the basis thereof. The fact that the complainant has suffered the scars of
mental, physical and psychological trauma which constitute the basis for moral damages are too
obvious to still require the recital thereof at the trial by the victim, since the Court itself even
[27]

assume and acknowledge such agony on her part as a gauge of her credibility.
Exemplary
damages, on the other hand, may be imposed in the case of incestuous rape to deter other fathers
with perverse tendency or aberrant sexual behavior from sexually abusing their own daughters.

[28]

Four (4) members of the Court maintain their position that R.A. No. 7659, insofar as it
prescribes the death penalty, is unconstitutional. Nevertheless, they submit to the ruling of the
Court, by a majority vote, that the law is constitutional and that the death penalty should be
imposed accordingly.
IN VIEW WHEREOF, the Decision of the Regional Trial Court of Kapatagan, Lanao Del Norte,
(Branch 21), in Criminal Case No. 21-197, sentencing the accused-appellant, RODITO DAGANIO,
to death is AFFIRMED. The civil indemnity in the amount of P50,000.00 is modified and increased
to P75,000.00. In addition, the accused-appellant is ordered to pay the amount of P50,000.00 as
moral damages, and P25,000.00 as exemplary damages.
Pursuant to Section 25 of R.A. No. 7659, amending Section 83 of the Revised Penal Code,
upon finality of this Decision, let the records of this case be forthwith forwarded to the Office of the
President for possible exercise of pardoning power.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing,
Pardo, Buena, Ynares-Santiago, De Leon, Jr., Sandoval-Gutierrez, and Carpio, JJ., concur.
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[1]

Also referred to as Vergie Daganio in some parts of the records.
[2]

Rollo, p. 9.
[3]

Original Records, p. 19.
[4]

TSN, Virgie Daganio, September 26, 1995, pp. 4-5, 12.
[5]

Id., pp. 11-31; TSN, Laureta Daganio, November 14, 1995, p. 4.
[6]

TSN, Virgie Daganio, September 26, 1996, pp. 7-9.
[7]

TSN, Laureta Daganio, November 14, 1995, pp. 4-5.
[8]

TSN, William Canoy, March 18, 1998, pp. 3-5; cf. Exh. “C”, Original Records, p. 2.
[9]

TSN, Rodito Daganio, September 15, 1998, pp. 2-4.
[10]

Rollo, pp. 15-25.
[11]

In Section 4 of the recently passed Rules on Examination of a Child Witness, a “child witness” has been defined as
one who “at the time of giving testimony is below the age of eighteen (18) years.” In child abuse cases, a “child
witness” includes “one over eighteen (18) years but is found by the court as unable to fully take care of himself
from abuse, neglect, cruelty, exploitation, or discrimination because of a physical or mental disability or
condition.”
[12]

Section 19.
[13]

TSN, Virgie Daganio, September 26, 1995, p. 12.
[14]

Supra note 8.
[15]

People vs. Acala, 307 SCRA 330 (1999).
[16]

People vs. Juntilla, 314 SCRA 568 (1999).
[17]

People vs. Sacapaño, 313 SCRA 650 (1999).
[18]

People vs. Molar, 286 SCRA 684 (1998).
[19]

People vs. Tundag, G.R. No. 135695-96, October 12, 2001.
[20]

Ibid.
[21]

People vs. Bayya, 327 SCRA 771 (2000).
[22]

See People vs. Javier, 311 SCRA 122, 140-141 (1999); People vs. Tipay, 329 SCRA 52 (2000); People vs. Cula,
329 SCRA 101 (2000); People vs. Brigildo, 323 SCRA 631 (2000).
[23]

TSN, Laureta Daganio, November 14, 1995, p. 4.
[24]

338 SCRA 582, 599 (2000).
[25]

It is best to adhere to decisions and not disturb questions put at rest.
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[26]

People vs. Prades, 293 SCRA 411 (1998); People vs. Victor, 292 SCRA 186, 200-201 (1998); People vs. Dela Cruz,
supra.
[27]

People vs. Prades, supra; People vs. Ramos, 296 SCRA 559 (1998).
[28]

People vs. Santos, G.R. Nos. 138308-10, September 26, 2001; People vs. Aquino, G.R. No. 136840-42, September
13, 2001; People vs. Catubig, G.R. No. 137842, August 23, 2001.
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EN BANC

[G.R. No. 137933. January 28, 2002]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. VALENTIN BARING, JR.,
accused-appellant.
DECISION
BUENA, J.:

Valentin Baring, Jr., herein accused-appellant, was indicted for statutory rape committed
against a seven-year-old girl in an information that reads“That prior to August 2, 1997 and on several occasions thereto, in the Municipality of Dasmariñas, Province
of Cavite, and within the jurisdiction of this Honorable Court, the above-named accused, with lewd designs,
by means of force, violence and intimidation taking advantage of his superior strength over the person of the
victim who is only seven (7) years old, did, then and there, wilfully, unlawfully and feloniously, have carnal
knowledge of one Jennifer Donayre, against her will and consent, to her damage and prejudice.
“CONTRARY TO LAW.”

[1]

On his arraignment accused-appellant pleaded not guilty to the crime charged.
After trial, the Regional Trial Court of Imus, Cavite rendered a decision dated January 20,
1999, convicting accused-appellant of rape, to wit –
“WHEREFORE, finding the accused guilty beyond reasonable doubt of the felony of rape, the accusedValentin Baring Jr. is sentenced to die by lethal injection and to pay the victim an indemnity of P50,000.00
plus moral damages of another P50,000.00 plus the cost of this suit.
“SO ORDERED.”

[2]

[3]

In a sworn complaint, Jennifer Donayre accused Valentin Baring, Jr., her grandmother’s
common–law husband, of raping her on several occasions. It appears that Jennifer was living with
her grandmother in Dasmariñas, Cavite. She does not know her real father since her mother and
father were separated.

[4]

Since 1990, when she was about 8 months old

[5]

until 1997, she was left

under her grandmother’s care and custody. She calls Valentin Baring, Jr. as “Papa.”

[6]

According to Jennifer, the repeated sexual abuse happened when she was about 6 years old
whenever she was left alone in the house. Accused-appellant would touch her private parts, and
on such occasions, accused-appellant would remove her panty, mount on her and violate her. She
informed her grandmother that accused-appellant sexually abused her.

[7]

On July 29, 1997, Jenelyn Donayre-Mendoza visited her daughter Jennifer, herein victim, in
Dasmariñas, Cavite. She learned from her daughter that the latter was sexually abused by
accused-appellant. Acting on her daughter’s accounts of sexual abuse, she took Jennifer to the
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National Bureau of Investigation and filed a complaint. Thereafter, Jennifer underwent a medical
examination at the Philippine National Police (PNP) Crime Laboratory Service in Camp Crame,
Quezon City. Dr. Dennis G. Bellen, the medico-legal officer at Camp Crame found that Jennifer
was in “non-virgin state physically.” The examination disclosed a “congested, fleshy-type hymen
with shallow healing laceration at 9 o’clock position and the external vaginal orifice admits tip of the
[8]

examiner’s smallest finger.”

For his defense, accused-appellant denied the allegations against him.
accused-appellant, he has been living with Jennifer’s grandmother for ten (10)
years.

[11]

[10]

[9]

According to

or eighteen (18)

Accused-appellant claimed that Jennifer was not living with them during the time the

alleged rape occurred.
since 1990.
know why.

[13]

[12]

Later on, he testified that prior to July, 1997, Jennifer was living with them

However, Jennifer was taken from them sometime in July 1997, but he does not

[14]

The trial court meted out its judgment of conviction on the basis of the victim’s clear,
trustworthy and positive testimony that she was raped several times by accused-appellant.
Because of the penalty imposed, this case is now before us on automatic review.
On April 20, 1999, accused-appellant, through his counsel, filed a petition before this Court to
dismiss the case that is subject of our automatic review because (i) the three-page double-spaced
decision of the trial court is bereft of material facts supporting the conviction; (ii) the medico-legal
certificate is merely a scrap of paper since the physician who conducted the examination was not
presented as a witness that deprived accused-appellant of his right to cross-examination; (iii) the
case of attempted homicide filed by the victim’s grandmother against accused-appellant was
provisionally dismissed; and (iv) accused-appellant was merely a “fall guy” and that another
person is responsible for the commission of the crime charged against him.

[15]

In the appellant’s brief filed on November 4, 1999, accused-appellant assigns the following
errors“The lower court erred:
“I.

In promulgating a brief and short decision with material facts that have been omitted with no
allusions to the transcripts of records erroneous of tenses and grammar jotted by the Court
Stenographer.

“II. In denying the accused his right to plead for a DNA Test to determine that the blood found in the
panty of the victim is not his but of another man, Venancio Mendoza, live-in husband of Jennelyn,
mother of Jennifer Donayre, the victim.
“III. In not finding the accused as a ‘fall guy’ framed up to take the place of Venancio Mendoza, live-in
husband of Jennelyn, mother of Jennifer, whose behavior in the courtroom as a witness has been
[16]

beyond normal.”

The Philippine Constitution no less, mandates that no decision shall be rendered by any court
[17]

without expressing therein clearly and distinctly the facts and the law on which it is based. This
vital requirement is not only demanded from the courts. Quasi-judicial bodies are similarly required
[18]

to give basis for all their decisions, rulings or judgments pursuant to the Administrative Code
whose roots may also be traced to the Constitutional mandate.

A decision need not be a complete recital of the evidence presented. So long as the factual
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and legal basis are clearly and distinctly set forth supporting the conclusions drawn therefrom, the
decision arrived at is valid. Nonetheless, in order to effectively buttress the judgment arrived at, it is
imperative that a decision should not be simply limited to the dispositive portion but must state the
nature of the case, summarize the facts with references to the record, and contain a statement of
the applicable laws and jurisprudence and the tribunal’s assessments and conclusions on the
case. This practice would better enable a court to make an appropriate consideration of whether
the dispositive portion of the judgment sought to be enforced is consistent with the findings of facts
[19]

and conclusions of law made by the tribunal that rendered the decision. Compliance with this
requirement will sufficiently apprise the parties of the various issues involved but more importantly
will guide the court in assessing whether the conclusion arrived at is consistent with the facts and
the law.
In the case at bar, the trial court’s decision may cast doubt as to the guilt of accused-appellant.
Such doubt may be engendered not by the lack of direct evidence against accused-appellant but
by the trial court’s failure to fully explain the correlation of the facts, the weight or admissibility of
the evidence presented for or against the accused, the assessments made from the evidence
presented, and the conclusions drawn therefrom after applying the pertinent law as basis of the
decision.
Accused-appellant claims that the trial court erred in convicting him of the crime of rape
despite prosecution’s failure to present the examining physician to appear in court depriving him of
[20]

his constitutional right to confront a witness against him. However, a review of the transcript of
stenographic notes reveal that accused-appellant’s counsel waived presentation of the
medico-legal officer and thus, was not deprived of his constitutional right to confront said witness,
to wit“PROS. ORQUIEZA:
Your Honor, I was informed by the mother of the private complainant that the doctor is no longer
connected with the Crime Laboratory Service at Camp Crame, Quezon City but was reassigned to
the Eastern Police District at Mandaluyong City.
“PROS. ORQUIEZA:
I just prefer that a subpoena be sent. We have to ask for the postponement.
“ATTY. ABUBAKAR:
We can dispense with the testimony.
“COURT:
Provided this is admitted.
“COURT:
Do you admit the due execution and authenticity of the report of the doctor?
“ATTY. ABUBAKAR:
We admit everything written here because (sic) doctor says.
“COURT:
Yes, whatever is written there, do you admit that?
ATTY. ABUBAKAR
Yes, your Honor.
“COURT:
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No need to present the doctor
“PROS. ORQUIEZA:
We will no longer present Dr. Dennis G. Bellen of the Philippine National Police Crime Laboratory
Service at Camp Crame, Quezon City. We have here the xerox copy of the medico legal report no.
M-2831-97.
“COURT:
Will you show that to Atty. Abubakar.
“ATTY. ABUBAKAR:
Yes, your Honor.
“COURT:
Admitted.
[21]

You dispense the testimony of the doctor.

[22]

A medical certificate after all is not indispensable to prove the commission of rape. It is well
entrenched in our jurisprudence that a medical examination of the victim is not indispensable in a
prosecution for rape inasmuch as the victim’s testimony alone, if credible, is sufficient to convict the
accused of the crime.

[23]

Besides, testimonies of rape victims who are of tender age are credible,

and the testimonies of child-victims are given full weight and credit.

[24]

[25]

Accused-appellant likewise impugns the credibility of the victim by pointing out that the rape
was filed one year after its commission, which allegedly leaves doubt as to the real identity of the
culprit.
Delay in reporting an incident of rape does not create any doubt over the credibility of the
[26]

complainant nor can it be taken against her. The following realities justified the delay in the filing
of the case against accused-appellant: (1) the victim was merely six years old when she was
sexually abused; (2) the victim lived separately from her mother and was left under her
grandmother’s care; and, (3) the victim’s sexual abuser happens to be her step-grandfather.
According to accused-appellant, he was simply ‘framed-up’ and that another person also
[27]

raped the victim. He avers that his allegation is supported by the testimony of the victim’s mother
Jenelyn that the victim was likewise abused by the latter’s husband.
The categorical testimony of the victim that she was raped by accused-appellant cannot be
overturned by the bare denial and defense of being ‘framed-up’ interposed by accused-appellant.
The victim made a positive, clear and categorical declaration pointing to accused-appellant as the
person who sexually ravaged her“Q: Are you the same Jennifer Donayre the private complainant against the accused Valentin Baring,
Jr.?
“A: Yes, sir.

“x x x
x

x x
xxx

“Q: Who is your father?
“A: I do not know the name of my father because my father and mother are separated.
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“Q: If your father is in the courtroom can you point to him?
“A:

Yes, sir. (Witness pointing to a man inside this courtroom when asked given [sic] his name as
Valentin Baring.)

“Q: Is he your true father?
“A: No sir. He is my stepfather.
“Q: You were pointing to your stepfather, do you know what things or particular things, if any, he did to
you?
“A: Yes, sir.
“Q: What were those particular things your stepfather had done to you?
“A: He raped me.
“Q: When your stepfather raped you, what actually did your stepfather do to you?
“A: He removed my panty.
“Q: What did your stepfather do after removing your panty?
“A: He placed himself on top of me.
“Q: Was he naked when he placed himself on top of you?
“A: Yes, sir.
“Q: When he was on top of you, did he place his penis inside your private parts?
“A: Yes, sir.
“Q: What did you feel when his penis was inside your private parts, if any?
“A: I felt pain.
“Q: Was your private part bleeding as a result of the insertion of the penis of your stepfather into your
private parts?
“A: Yes, sir.
“Q: Did he kiss you while he was on top of you?
“A: Yes, sir.
“Q: What parts of your body or face was kissed?
“A: My cheek.
“Q: Where did this happen?
“A: Dasmariñas, Cavite.
“Q: In whose house or place?
“A: In the house of my grandmother.
“Q: Who are the residents of that house at that time?
“A: At that time nobody was in the house because they were working.

“xxx
xxx

xxx

“Q: Can you recall if the rape you mentioned to us happened while you were 7 years old, 6 years old?
What was your age then if you can recall?
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“A: 6 years old.
“Q: How many times did your stepfather do to you these things you mentioned to us that is by placing
(sic) on top of you and inserting his penis into your private parts and kissing you?
“A: 10 times.
“Q: Do you know how to count?
“A: Yes, sir.
“Q: How many is this? (prosecutor is depicting two fingers)
“A: Two, sir.
“Q: How about this, how many? (Prosecutor is depicting five fingers).
“A: Five, sir.
“Q: How about this?(Prosecutor is depicting 10 fingers)
[28]

“A: Ten, sir.

Accused-appellant even contends that the failure of the prosecution to establish the dates
when the other alleged rapes were committed justifies the outright dismissal of the case.

[29]

Failure to specify the exact date or time when the rapes occurred does not ipso facto make the
[30]

information defective on its face. When all the essential elements of the crime of rape are stated
in the information, an accused is sufficiently apprised of the charged against him. Moreover, the
precise time of the commission of the crime of rape is not an essential element of rape.
[32]

is the exact date of commission of rape an element of the crime
of rape is sexual intercourse without consent.

[31]

Neither

for the gravamen of the offense

[33]

Accused-appellant contends that the trial court denied him his right to subject the blood found
on the victim’s panty for DNA testing.
The records reveal that accused-appellant’s counsel initially asked the court to subject the
alleged blood found in the victim’s panty to a DNA test for comparison with accused-appellant’s
[34]

[35]

blood.
However, he voluntarily withdrew his proposition.
Obviously, accused-appellant’s
counsel is misleading the Court. It was even accused-appellant’s counsel who recalled the
submission for DNA testing. The alleged denial of accused’s right to avail of the DNA tests is a
futile attempt to confuse the issues. He lost sight of the categorical testimony of the victim pinning
him down as the perpetrator. It would have been more prudent for him to attack this damaging
evidence directly. It must be noted that in the prosecution of rape cases, the presentation of the
[36]

bloodstained panty is not even essential.
The victim’s credible testimony, standing alone, is
sufficient basis for the conviction of accused-appellant.
Cases subject of our review, especially those in the nature of child sexual abuse, often involve
victims of tender years. On account of the increased number of children coming into the realm of
the judicial system, we adopted the “Rule on Examination of a Child Witness” to govern the
[37]

examination of child witnesses who may either be victims, accused or witnesses to a crime. This
rule ensures an environment that allows children to give reliable and complete evidence, minimize
trauma, encourage children to testify in legal proceedings, and facilitate the ascertainment of
truth.

[38]
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In line with our foregoing thrust to protect children, we observed the peculiar physical
examination performed by the doctor on the seven-year-old victim in this wise“GENITAL
There is absence of pubic hair. Labia majora full, convex and slightly gaping with the pinkish brown labia
minora presenting in between. On separating, the same disclosed a congested, fleshy-type hymen with shallow
healing laceration at 9 o'clock position. External vaginal orifice admits tip of the examiner’s smallest
finger.”

[39]

(emphasis ours)

This Court is disturbed by the method of physical examination done on the seven-year-old
victim. We noticed that in the examiner’s effort to show the existence of abuse, the examining
physician inserted his smallest finger, as shown in the medico-legal report that the ‘external vaginal
orifice admits tip of the examiner's finger.’
It bears to stress that this particular manner of establishing evidence – by determining the
diameter/hymenal opening in rape cases – was a common practice in the past. With the passage
of R.A. 7610, this Court has nonetheless allowed the utilization of the same kind of evidence in the
prosecution of Child Abuse cases. In light however of radical medical developments and findings,
specifically as to the determination of the existence of child sexual abuse, this Court deems it
necessary to firmly adopt a more “child sensitive” approach in dealing with this specie or genre of
crime.
In the international scientific community, recent medical studies have shown that measurement
of hymenal opening is unreliable in determining and/or proving child sexual abuse –
“The diameter of the hymenal opening previously has been used as a diagnostic criterion for abuse. More
recent studies have shown this to be undependable (Paradise, 1989).Factors affecting hymenal and anal
diameter include the examination position (McCann, Voris, Simon, & Wells, 1990) and the degree of
relaxation of the child. The anal diameter is also affected by the presence of stool in the ampulla. Hymenal
diameter may increase with age and with the onset of pubertal development.”

[40]

In fact, there is no evidence, nor published research studies which show that enlarged
hymenal opening diameter is any more common in abused than in non-abused children.”

[41]

Thus -

“In the latest revision of the classification system, ‘enlarged hymenal opening’ is also removed as a criterion
that should be considered suspicious for abuse. With labial traction, the hymenal opening may appear quite
large, especially to the less experienced clinician, and internal structures such as vaginal ridges, rugae, and
vaginal columns may be visualized. This is purely a matter of how much traction is applied, and the degree of
patient relaxation, and has no proven correlation with past sexual abuse. Likewise, it is not possible to obtain
accurate measurements of the dilated hymenal opening, unless photographs are taken at the point of maximal
dilation and measurements are taken from the photographs using a calibrated measuring device. Rings of
different sizes that are etched into eyepieces of certain types of colposcopes can be used to estimate diameter
size but not to obtain exact measurements.”

[42]

Hence, insertion of a finger or any foreign matter inside the hymenal opening under the pretext
of determining abuse is unnecessary and inappropriate. The Philippine Judicial Academy [PHILJA]
training program for family court judges,

[43]

through the auspices of the U.P.-P.G.H. Child
[44]

Protection Unit, sanctioned that in prepubertal girls without active bleeding, all that is needed is
an external examination with a good light source and magnification. Be that as it may, the physical
findings alone will not be conclusive of child sexual abuse, for a child who gives a clear, consistent,
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detailed, spontaneous description of being sexually molested may still have normal genital
examination. Despite the physical or laboratory findings, however, a child’s clear and convincing
description of the abuse has a high rate of probability.
We are not at all uninformed in this regard for we, in a plethora of cases, have consistently
[45]

upheld the full weight of a young victim’s unwavering testimony. Also, there is Section 22 of the
Rule on Examination of a Child Witness, which categorically states:
Section 22. Corroboration.- Corroboration shall not be required of a testimony of a child. His testimony, if
credible by itself, shall be sufficient to support a finding of fact, conclusion, or judgment subject to the
standard proof required in criminal and non-criminal cases.
What is important at this point, and we do not hesitate to reiterate, is that forensic examination
– inclusive of physical examination and forensic interview – of sexually assaulted children
[adolescents included] must be conducted with maximum sensitivity to the young victim’s feelings
of vulnerability and embarrassment. Great care must be observed in order to make the examination
less stressful lest they be more traumatic to the victim than the very assault itself. The value of
collecting evidence should always be weighed against the emotional cost of the procedure and
examination of the child.
We now come to the matter of the death penalty imposed by the trial court. The single
information filed against accused-appellant, docketed as Criminal Case No. 6334-98, charged him
[46]

with the crime of “Multiple Statutory Rape.”
Even then, accused-appellant cannot be held
answerable for the other incidents of rape committed. Each and every charge of rape is a separate
and distinct crime so that each of the other rapes charged should be proven beyond reasonable
doubt.

[47]

Article 266-B, paragraph No.5 of the Revised Penal Code, imposes death penalty when the
victim is a child below seven (7) years old. The allegation in the information specifically stated that
“xxx the victim xxx is only seven years old” which clearly rules out the application of this specific
provision that can justify the imposition of the capital punishment. Paragraph No. 1 of the same
article which warrants the imposition of the death penalty if the crime of rape is committed where
the victim is under eighteen (18) years of age and the offender is a parent, ascendant, step-parent,
guardian, relative by consanguinity or affinity within the third civil degree, or the common–law
[48]

spouse of the parent of the victim, will not apply for while the victim is under eighteen (18) years
old, the accused-appellant is not the common-law husband of the victim’s mother. The trial court
therefore erred in meting out the death penalty upon accused-appellant for qualified rape. Thus,
accused-appellant may only be sentenced to suffer the penalty of reclusion perpetua.
In line with our prevailing jurisprudence,
indemnity and P50,000.00 moral damages.

[49]

we sustain the trial court’s award of P50,000.00 civil

WHEREFORE, the decision of the Regional Trial Court, Branch 21, Imus, Cavite, in Criminal
Case No. 6334-98, finding accused-appellant Valentin Baring, Jr., guilty beyond reasonable doubt
of rape is hereby AFFIRMED with the MODIFICATION that the sentence is reduced to reclusion
perpetua.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing,
Pardo, Ynares-Santiago, De Leon, Jr., Sandoval-Gutierrez, and Carpio, JJ., concur.
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EN BANC

[G.R. No. 138471. October 10, 2002]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. MANUEL PRUNA y
RAMIREZ or ERMAN PRUNA y RAMIREZ, accused-appellant.
DECISION
DAVIDE, JR., C.J.:

A rosebud that had been snuffed out of its fragrance long before it could even blossom into a
flower. Such is the case of Lizette Arabelle Gonzales (hereafter LIZETTE), who had been defiled at
a very tender age. She was at the time voiding her body waste at their neighbor’s backyard, but
that did not deter herein appellant from imposing his lechery on her. Indeed, lust is no respecter
of time and place.[1]
On 27 January 1995, an information[2] for rape was filed against accused-appellant Manuel
Pruna y Ramirez or Erman Pruna y Ramirez (hereafter PRUNA), the accusatory portion of which
reads:
That on or about January 3, 1995 at Sitio Tabing-ilog, Brgy. Panilao, Pilar, Bataan, Philippines, and within the
jurisdiction of this Honorable Court, the said accused thru force and intimidation, did then and there willfully,
unlawfully and feloniously lie and succeed to have sexual intercourse with the offended party, Lizette
Arabelle Gonzales, a 3-year-old minor girl, against the will and consent of the latter, to her damage and
prejudice.
Upon motion of PRUNA’s counsel, the Public Attorney’s Office (PAO), the Information was
amended changing the name of the accused from Manuel Pruna y Ramirez to Erman Pruna y
Ramirez, which was the name reflected in his birth certificate.[3] However, when he testified in court,
he stated that his name was Manuel Pruna; and in the minutes of the court proceedings, he
signed the name Manuel Pruna.
On 27 November 1995, upon the Motion to Put the Accused Under Psychiatric or Mental
Examination[4] filed by PRUNA’s counsel on the ground that he could not secure from PRUNA a
coherent answer to even simple questions, the trial court ordered that the accused be brought to
the National Mental Hospital in Mandaluyong City for psychiatric or mental examination.[5]
Accordingly, the trial was suspended, and PRUNA was sent to the National Center for Mental
Health (NCMH), Mandaluyong City.
On 28 June 1996, the trial court received a telegram[6] from the NCMH stating that PRUNA was
in “fair condition.” The NCMH later submitted to the trial court a report[7] on the psychiatric
evaluation of PRUNA with a recommendation to put him back to jail for the resumption of court
proceedings. The report also stated that PRUNA narrated that while he and his friends were under
the bridge sniffing rugby and drinking alcohol, they saw a 3-year-old girl defecating in the river
bank; that they called her; and, upon the order of his friends he placed her on his lap and
attempted to caress her sensitive parts. Said report was not, however, offered in evidence by the
prosecution or the defense.
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The prosecution presented five witnesses, whose testimonies can be summed up as follows:
Jacqueline Gonzales, the mother of LIZETTE, testified that on 3 January 1995, at 9:30 a.m., she was fetching
water from the artesian well located ten meters away from her house, while LIZETTE was defecating at the
back of the house of their neighbor Gloria Tolentino. Jacqueline then carried her pail of water and went back
to her house. Since LIZETTE was not home yet, Jacqueline headed toward the place where the former was
moving her bowel. She looked for LIZETTE but did not find her. It was when Jacqueline was already
returning to her house that she saw LIZETTE from behind -- red-faced, crying, and appeared to be very
frightened. When asked where she came from, LIZETTE answered that she was brought by a certain “Boy”
to the grassy area at the back of Gloria’s house where she was sexually molested (or “kinantot” in the Tagalog
dialect). LIZETTE then pulled her mother and led her to the house of PRUNA, which was about eight meters
away from their house. PRUNA, the only one known in their community as “Boy,” was not there. Jacqueline
forthwith requested her mother-in-law to report the matter to the police, while Jacqueline and LIZETTE went
to the Bataan Provincial Hospital.[8]
Jacqueline further declared that at the time of the alleged rape, LIZETTE was 3 years old, but
at the time Jacqueline testified on 17 October 1995, LIZETTE was 4 years old. LIZETTE’s last
birthday was on 19 April 1995.[9]
LIZETTE testified that she knew PRUNA whom he called “Boy.” She pointed to him inside the
courtroom. According to her, PRUNA laid her down in a grassy area and inserted his penis into
her vagina. When the presiding judge asked her whether she knew that it is a sin to tell a lie, she
answered in the affirmative.[10]
Dr. Emelita Quiroz, an obstetrician and gynecologist at the Bataan Provincial Hospital, testified
that on 3 January 1995, she conducted a complete physical examination on LIZETTE and took wet
smear specimen from her vaginal wall through scraping. The specimen was sent to the laboratory
for analysis by a medical technologist. Further, she requested a urinalysis for LIZETTE.[11] The
Medico-Legal Report[12] prepared by Dr. Quiroz reveals the following findings:
Essentially normal PE-Findings
Infantile areola & nipples
Flat breasts (-) hematoma
(-) pubic hair
Labia minora and majora –well coaptated
Hymenal ring intact (+) hyperemia (-) laceration
(Vaginal Opening)
LABORATORY RESULT:
WET SMEAR:

KOH - Negative for T-Vaginalis

NSS- Negative for fungi
SPERM ANALYSIS -POSITIVE for sperm cells
Gram staining-few, epithelial cells seen, no other microorganism
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RBC-3-7-/hpf epithelial cells –few.

WBC-0-2
Although not stated in the Medico-Legal Report of Dr. Quiroz, the urinalysis report[13] includes
a positive finding for “sperm cells.” Dr. Quiroz explained that the presence of sperm cells in the
vaginal canal signified that sexual intercourse and ejaculation had occurred on the person of the
patient. There was no laceration; but there was hyperemia, which means reddening of the tissue
around the vaginal opening. Among the causes of hyperemia is the insertion of a hard object like
penis and finger.[14]
Teresita Magtagnob, the medical technologist who conducted the laboratory examinations and
prepared the corresponding reports,[15] testified that sperm cells were found in the wet smear
specimen and urine taken from LIZETTE.[16]
SPO2 Romeo D. Bunsoy, a member of the Philippine National Police assigned at the Pilar
Municipal Station, testified that on 3 January 1995 the parent of the minor rape victim filed a
complaint against PRUNA. He referred the matter to the desk officer to have it blottered. Upon his
advise, the minor was brought to the hospital for examination. When they returned from the
hospital, he took their statements. Later, he conducted an ocular inspection and investigation at
the alleged place of the incident and caused the place to be photographed, which showed that the
grasses were flattened. He inquired from the people in the neighborhood, and one of them
answered that he saw the minor being brought by PRUNA to the place where the minor was
found. When PRUNA was brought to their station by four barangay tanods of Panilao, Pilar,
Bataan, SPO2 Bunsoy tried to converse with him, but the former did not give any reply.[17]
On the part of the defense, Carlito Bondoc and PRUNA took the witness stand.
Carlito testified that on 3 January 1995, he fetched water at the public artesian well together
with Jacqueline. After having drawn water from the well, Jacqueline called her daughter, who was
then defecating on the road near the river; and they both went home. After a while, the parents of
LIZETTE shouted that their daughter was raped, and then they proceeded to the house of PRUNA
and accused him of having raped the child. Carlito asserted that PRUNA could not have raped
LIZETTE because he (PRUNA) was in his house from the time that LIZETTE was moving her bowel
up to the time that her mother went to the house of PRUNA. Carlito knew that PRUNA was at
home because the former was also in the latter’s house to have coffee. Carlito and the Sulit family
thereafter brought PRUNA to the barangay hall. Since the barangay captain was not around, they
brought PRUNA to the municipal building to prove that he was innocent.[18]
PRUNA denied having raped LIZETTE. He claimed that in the morning of 3 January 1995, he
was in his house preparing coffee for Carlito. After Carlito left, several men arrived and boxed him
for reasons not known to him. Carlito and the latter’s friend then brought him to the barangay
hall. There, LIZETTE’s father boxed him. He was thereafter brought to the Pilar Municipal Jail.
There, the mother of the child threw at him the lid cover of a kettle. He was also asked by the
police to take off his clothes and lie flat; then he was mauled. Thereafter, he was told to put his
feet between the grills, and he was made to masturbate. Worse, his testes were burned with
cigarette butts. Every night, he was asked to kneel on a chair and was hit with a 2”x 2” piece of
wood.[19]
After trial, PRUNA was convicted by the trial court of the crime of rape in its qualified form and
sentenced to suffer the supreme penalty of death and to indemnify the victim in the sum of
P50,000, plus costs.[20] Hence, this automatic review.
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In his Appellant’s Brief,[21] PRUNA attributed to the trial court the following errors:
I

… IN RELYING ON THE TESTIMONY OF JACQUELINE S. GONZALES, THE MOTHER OF THE
CHILD, THAT THE LATTER WAS THREE (3) YEARS OLD WHEN THE ALLEGED RAPE OCCURRED
WHEN THE BEST EVIDENCE THEREFOR IS THE BIRTH CERTIFICATE OF THE CHILD.
II

… IN RELYING ON THE HEARSAY TESTIMONY OF JACQUELINE S. GONZALES AS TO THE
ALLEGED RAPE OF HER CHILD.
III
… IN ADMITTING AND RELYING ON THE TESTIMONY OF COMPLAINANT[ ] CHILD WHO WAS ONLY
THREE (3) YEARS OLD WHEN THE ALLEGED RAPE OCCURRED EVEN AS SHE WAS ONLY FIVE (5)
YEARS OLD WHEN SHE TESTIFIED.
IV

… IN CONVICTING THE ACCUSED ON DUBIOUS EVIDENCE.
The Office of the Solicitor General (hereafter OSG) seeks the affirmation of the trial court’s
decision with the modification that an additional award of P50,000 as moral damages be granted in
favor of the offended party.
As culled from the arguments of the parties, the issues to be resolved in this case are as
follows:
(1)

Whether LIZETTE was a competent and credible witness considering that she was allegedly
only 3 years old when the alleged rape occurred and 5 years old when she testified;

(2)

Whether Jacqueline’s testimony as to the declarations of LIZETTE is hearsay;

(3)

Whether the failure of the prosecution to present Gloria Tolentino as a witness is fatal;

(4)

Whether appellant’s guilt has been proved beyond reasonable doubt;

(5)

Whether the qualifying circumstance of minority has been duly proved as to justify the
imposition of the death penalty.

We shall resolve these issues in seriatim.

I. LIZETTE’s Competency and Credibility as a Witness
Appellant disputes the competency of LIZETTE to testify by reason of her tender age. When
LIZETTE was called to testify, his counsel interposed a vigorous objection to the admission of her
testimony because of her tender age. The trial court noted the objection and allowed her to testify;
thus:
DIRECT EXAMINATION BY
PROS. LUMABAS:
Do you know Manuel Pruna?
A

Yes, sir.
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Q

How do you call Manuel Pruna?

A

Boy, sir.

Q

Where is he?

A

There, sir. (Witness pointing to a person wearing blue T-shirt, who when asked, gave his name as
Manuel Pruna)

…
PROS. LUMABAS:
What did Manuel Pruna or Boy do to you?
A

“Inihiga niya ako” and inserted his penis to my vagina, sir.

Q

And in what place did he do this to you?

A

In the grassy area, sir.

Q

After he inserted his penis to your vagina, what happened next?

ATTY. BALUYOT:
The witness for quite sometime could not answer the question.
PROS. LUMABAS:
I think that will be all for the witness.[22]

After which, the defense counsel manifested that he would not cross-examine her and that he
intended to file a motion for her disqualification as a witness.[23] The court then proceeded to ask
her a few questions, thus:
COURT :
Do you know what will happen to a child if she is not telling the truth?
A

“Sa lupa.”

Q

Do you know that it is a sin to tell a lie?

A

Yes, sir.

Q

The witness is excused considering the manifestation of Atty. Baluyot that he will be filing a written
motion for the striking out of the testimony of the witness considering her tender age.[24]

No such motion is extant on the records. At the next hearing, the defense counsel crossexamined LIZETTE, as follows:
ATTY. BALUYOT:
On January 3, 1995, in the morning where were you?
A

I was in the grassy area, sir.

Q

In that grassy area there were other children with you playing?

A

None, sir.

Q

You were then removing[sic] your bowel, is it not?

A

Yes, sir.

Q

Then while removing your bowel you saw your mother pass[ ] by, is it not?

A

Yes, sir.

10/7/2014 3:49 PM

People vs Pruna : 138471 : October 10, 2002 : C.J. Davide, Jr : En Banc

6 of 19

http://sc.judiciary.gov.ph/jurisprudence/2002/oct2002/138471.htm

Q

She was then carrying a pail to fetch some water, is it not?

A

Yes, sir.

Q

The water from where she will fetch is [sic]… a few meter[s] away from you, is it not?

A

Near, sir.

…
ATTY. BALUYOT:
Considering that the grassy place where you were then discharging your bowel is beside a street?
A

Yes, sir.

Q

And you saw your mother bringing a pail of water towards your house after her pumping from the
well, is it not?

A

Yes, sir.

Q

When she passed by she likewise saw you, is it not?

A

Yes, sir.

Q

Then how far were you from your house when you were discharging your bowel? Please
demonstrate the distance?

A

Up to that door, sir.

Q

From that position you were at the grass you could see your house, is it not?

A

Yes, sir.

Q

Could you tell the Honorable Court how long did it take you to discharge your bowel?

…
A

For a short period of time, sir.

(Sandali lang po.)[25]

As a general rule, when a witness takes the witness stand, the law, on ground of public policy,
presumes that he is competent. The court cannot reject the witness in the absence of proof of his
incompetency. The burden is, therefore, upon the party objecting to the competency of a witness
to establish the ground of incompetency.[26]
Section 21 of Rule 130 of the Rules on Evidence enumerates the persons who are disqualified
to be witnesses. Among those disqualified are “[c]hildren whose mental maturity is such as to
render them incapable of perceiving the facts respecting which they are examined and relating
them truthfully.”
No precise minimum age can be fixed at which children shall be excluded from testifying. The
intelligence, not the age, of a young child is the test of the competency as a witness.[27] It is settled
that a child, regardless of age, can be a competent witness if he can perceive and, in perceiving,
can make known his perception to others and that he is capable of relating truthfully the facts for
which he is examined.[28]
In determining the competency of a child witness, the court must consider his capacity (a) at
the time the fact to be testified to occurred such that he could receive correct impressions thereof;
(b) to comprehend the obligation of an oath; and (c) to relate those facts truly to the court at the
time he is offered as a witness.[29] The examination should show that the child has some
understanding of the punishment which may result from false swearing. The requisite appreciation
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of consequences is disclosed where the child states that he knows that it is wrong to tell a lie, and
that he would be punished if he does so, or that he uses language which is equivalent to saying
that he would be sent to hell for false swearing.[30] A child can be disqualified only if it can be
shown that his mental maturity renders him incapable of perceiving facts respecting which he is
being examined and of relating them truthfully.[31]
The question of competency of a child-witness rests primarily in the sound discretion of the
trial court. This is so because the trial judge sees the proposed witness and observes his manner
of testifying, his apparent possession or lack of intelligence, as well as his understanding of the
obligation of an oath.[32] Since many of the witness’ manners cannot be photographed into the
record, the finding of the trial judge will not be disturbed or reversed unless from what is preserved
it is clear that such finding was erroneous.[33]
In this case, appellant questions the competency of LIZETTE as a witness solely on the
ground of her age. He failed to discharge the burden of showing her mental immaturity. From the
above-quoted testimony, it can be gleaned that LIZETTE had the capacity of observation,
recollection, and communication[34] and that she could discern the consequence of telling a lie.
We, therefore, sustain the trial court in admitting her testimony and according it great weight.
We are not persuaded by appellant’s assertion that LIZETTE should not be allowed to testify
two years after the alleged rape “when the interplay of frail memory combines with the imagination
of earlier years.” It must be noted that it is a most natural reaction for victims of criminal violence to
have a lasting impression of the manner in which the crime was committed and the identity of the
person responsible therefor.[35]
In a string of cases, we have said that the testimony of a rape victim who is of young or tender
age is credible and deserves full credit,[36] especially where no motive is attributed to the victim that
would make her testify falsely against the accused.[37] Indeed, a girl of such age as LIZETTE would
not concoct a story of defloration; allow the examination of her private parts; and undergo the
expense, trouble, inconvenience, and the trauma of a public trial unless she was in fact raped.[38]

II. The Alleged Hearsay Testimony of Jacqueline Gonzales
Contrary to appellant’s contention, Jacqueline’s testimony that LIZETTE told her that appellant
laid her in the grassy area and inserted his penis into her vagina is not covered by the hearsay
evidence rule, which finds application when the declarant does not testify. This rule, as enunciated
under Section 36, Rule 130 of the Rules on Evidence, provides that a witness can testify only to
those facts which he knows of his personal knowledge except as otherwise provided in the Rules
of Court.
The term “hearsay” as used in the law on evidence, signifies evidence which is not founded
upon the personal knowledge of the witness from whom it is elicited and which consequently does
not depend wholly for its credibility and weight upon the confidence which the court may have in
him; its value, if any, is measured by the credit to be given to some third person not sworn as a
witness to that fact, and consequently not subject to cross-examination.[39] If one therefore testifies
to facts which he learned from a third person not sworn as a witness to those facts, his testimony is
inadmissible as hearsay evidence.[40]
The reason for the exclusion of hearsay evidence is that the party against whom the hearsay
testimony is presented is deprived of the right or opportunity to cross-examine the person to whom
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the statements are attributed.[41] Moreover, the court is without opportunity to test the credibility of
hearsay statements by observing the demeanor of the person who made them.[42]
In the instant case, the declarant (LIZETTE) herself was sworn as a witness to the fact testified
to by Jacqueline. The appellant even cross-examined her (LIZETTE). Moreover, the trial court had
the opportunity to observe her manner of testifying. Hence, Jacqueline’s testimony on the incident
related to her by her daughter cannot be disregarded as hearsay evidence.
Even assuming that the aforementioned testimony of Jacqueline is hearsay, its non-admission
would not save the day for the appellant. Such testimony is not indispensable, as it merely serves
to corroborate LIZETTE’s testimony that PRUNA laid her down in the grass and inserted his private
organ into hers. As discussed earlier, LIZETTE’s testimony, which was found to be credible by the
trial court, is sufficient basis for conviction.
At any rate, Jacqueline’s testimony is proof of the victim’s conduct immediately after the rape.
It shows that LIZETTE immediately revealed to her mother the rape incident and the identity of her
defiler. As will be discussed later, such conduct is one of the earmarks of the truth of the charge of
rape.

III Non-Presentation of Gloria Tolentino as a Witness
Appellant harps on the prosecution’s failure to put on the witness stand Gloria Tolentino, who
was listed as a witness and executed an affidavit on 4 January 1995 that she saw the appellant
carrying and bringing LIZETTE to a grassy area at the back of her house.
It is undisputed that at the time the case was called for trial, Gloria had already moved out of
her residence in Panilao, Pilar, Bataan, and could not be found anymore. In any event, as opined
by the OSG, her intended testimony could be dispensed with, as it would only be corroborative of
LIZETTE’s testimony that Pruna brought her to a grassy area.

IV. Sufficiency of the Prosecution’s Evidence Against Appellant
When LIZETTE was put in the witness stand, she unhesitatingly identified PRUNA, their
neighbor, as the one who defiled her. A rape victim can easily identify her assailant especially if he
is known to her because during the rape, she is physically close to her assailant that enables her
to have a good look at the latter’s physical features.[43]
LIZETTE testified that on 3 January 1995 PRUNA, whom she called Boy, laid her in a grassy
area and inserted his penis into her genitalia. When a girl or a woman says that she has been
raped she says in effect all that is necessary to show that rape was truly committed.[44] She is not
expected to remember all the ugly details of the outrage committed against her.[45] And when her
testimony passes the test of credibility, the accused can be convicted on the basis thereof, for in
most cases it is the only evidence that can be offered to establish his guilt.[46]
Likewise, LIZETTE’s mother testified that right after the incident LIZETTE disclosed what
happened to her and readily identified PRUNA as the culprit. She even led her mother to the
house of PRUNA.[47] Thereafter, the two went to the police authorities to report the incident, and
then to the hospital for LIZETTE’s medical examination.
By and large, the medical evidence lends credence to LIZETTE’s testimony that PRUNA
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inserted his penis into her vagina. The Medico-Legal Report shows that there was hyperemia or
reddening of the vaginal opening of LIZETTE. As opined by Dr. Quiroz, who was presented as an
expert witness, hyperemia can be caused by the insertion of a hard object like penis and
finger.[48] The presence of sperm cells in the vaginal canal and urine of LIZETTE is also a mute
testimony of the sexual contact that further strengthens LIZETTE’s claim of rape.
This Court is not oblivious of the finding that no laceration was found in LIZETTE’s organ
despite the fact that she was examined immediately after she was raped. We have already ruled,
however, that the absence of fresh lacerations does not preclude the finding of rape,[49] especially
when the victim is of tender age.[50] Well- settled is the rule that rape is consummated by the
slightest penile penetration of the labia or pudendum of the female.[51] The presence of hyperemia
in LIZETTE’s vaginal opening and the existence of sperm cells in her vaginal canal and urine are
clear indications that PRUNA’s organ indeed touched the labia or pudendum of LIZETTE.
In a nutshell, the following overwhelmingly establish the truth of the charge of rape: (a) the
spontaneity of the identification by LIZETTE of PRUNA as the rapist; (b) her immediate revelation
to her mother of the dastard act committed against her; (c) her act of leading her mother to
appellant’s house right after the incident; (d) the prompt filing of the complaint before the
authorities; (e) LIZETTE’s submission to medical examination; (f) the hyperemia in her private part;
and (g) the presence of sperm cells in her vaginal canal and urine.
The trial court correctly disregarded the defense of alibi raised by the accused. We have
consistently held that for alibi to prosper, it must be proved that during the commission of the
crime, the accused was in another place and that it was physically impossible for him to be at the
crime scene. Just like denial, alibi is an inherently weak defense; and unless supported by clear
and convincing evidence, the same cannot prevail over the positive declaration of the victim.[52] We
have also held that when alibi is established only by the accused, his relatives, or close friends,
the same should be treated with strictest scrutiny.[53]
Carlito, who was admittedly a close friend of appellant’s parents, corroborated PRUNA’s
testimony that he (PRUNA) was in his house during the time that LIZETTE was raped. It is,
however, an established fact that the place where the rape occurred was just a few meters away
from the house of PRUNA. Thus, there was no physical impossibility for PRUNA to be in the
grassy area to consummate the crime of rape.
The defense, through Carlito, attempted to impute motive to Jacqueline in filing against
PRUNA the charge of rape. According to him, LIZETTE’s grandparents, the Sulits, wanted to buy
the place of the PRUNA family, but the latter refused.[54] Aside from the fact that such testimony
was not corroborated, said motive, if at all, is too flimsy to be even considered. No mother in her
right mind would use her offspring as an engine of malice. She would not subject her child to the
humiliation, disgrace, and even the stigma attendant to a prosecution for rape unless she is
motivated by the desire to bring to justice the person responsible for her child’s defilement.[55]

V. Sufficiency of Evidence of LIZETTE’s Minority and Propriety of the Imposition of the
Death Penalty
The commission of the crime of rape by PRUNA having been duly established by the
prosecution, we now come to the question of the penalty to be meted upon him.
Article 335, seventh paragraph, no. 4, of the Revised Penal Code, as amended by Republic
Act No. 7659, provides that the death penalty shall be imposed if the crime of rape is committed
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against a “child below seven (7) years old.” We have held that in such a case the minority of the
victim must be proved with equal certainty and clearness as the crime itself. The failure to
sufficiently establish the victim’s age is fatal and consequently bars conviction for rape in its
qualified form.[56]
A person’s age is best proved by the birth certificate. But is the presentation of the victim’s
birth certificate a sine qua non requirement to prove her age for the appreciation of minority either
as an element of the crime or as a qualifying circumstance? Recent jurisprudence has conflicting
pronouncements.
In the following cases, no birth certificate was presented and this Court ruled that the age of
the victim was not duly proved by the prosecution:
1.
In People v. Vargas,[57] the testimonies of the victim and her aunt that the former was 10 years old at the
time of the rape were not considered proof of her age for being hearsay. This Court also observed that the
victim could easily be mistaken for a child below 12 years of age, and hence it was not correct to judge the
victim’s age by her appearance. We held: “The difference of two or three years in age may not always be
readily apparent by mere physical manifestations or appearance.”
2.
In People v. Javier,[58] the victim was alleged to be 16 years old, and the accused did not contest her
age. Ratiocinating that in this age of modernism, there is hardly any difference between a 16-year-old girl and
an 18-year-old one insofar as physical features and attributes are concerned, this Court held that an
independent proof of the actual age of a rape victim is vital and essential so as to remove an iota of doubt that
the victim is indeed under 18 years of age as to fall under the qualifying circumstances enumerated in R.A.
No. 7659.
3.
In People v. Brigildo,[59] aside from the failure of the prosecution to present the offended party’s birth
certificate or other equally acceptable official document concerning her age, the testimonies on record were
not clear as to her exact age. The victim declared that she was 11 years old when she testified in court a year
after the incident, while her mother claimed that she was around 15 years old at the time of the commission of
the crime. The informations even alleged a different age. Hence, this Court refused to appreciate the
qualifying circumstance of minority because of the uncertainty regarding her age.
4.
In People v. Tipay,[60] the offended party was alleged in the information to be under 16 years of age. No
“independent” evidence was presented to prove it. This Court recognized that the minority of a victim who
may be below the age of 10 is quite manifest and may be taken judicial notice of by the court. But when the
victim is between the crucial years of 15 and 17 where minority may seem to be dubitable due to one's
physical appearance, the prosecution should prove the fact of minority with certainty. The lack of objection
on the part of the accused concerning the victim’s age does not excuse the prosecution from discharging its
burden.
5.
In People v. Cula,[61] the victim was alleged in the complaint to be 16 years old when the rape was
committed, but no evidence at all was presented to prove her age. We held that the failure of the accused to
deny such allegation cannot make up for the failure of the prosecution to prove with certainty the victim’s
minority. Because of the lacuna in the prosecution’s evidence, coupled with the trial court’s failure to make a
categorical finding of minority of the victim, we declined to consider the qualifying circumstance of minority.
6.
In People v. Veloso,[62] the victim was alleged to be 9 years of age when she was raped. Citing People v.
Vargas,[63] this Court refused to consider the testimonies of the victim and her father as sufficient proof of her
age.
7.

In People v. Pecayo,[64] the victim simply stated during the beginning of her direct examination that she
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was 14 years old and that she was born on 13 January 1983. We held that the victim’s casual testimony as to
her age is not enough, and that the lack of denial on the part of the accused does not excuse the prosecution
from proving her age through competent evidence such as a duly certified certificate of live birth, baptismal
certificate, or some other authentic document showing her age.
8.
In People v. Tundag,[65] the victim testified that she was 13 years of age when she was raped, but she
did not know exactly when she was born. Unable to secure a copy of her birth certificate, the prosecution
moved that judicial notice be taken of the fact that she was below 18 years old at the time of the rape.
Despite the admission by the defense of such fact, this Court held that the age of the victim is not a matter of
judicial notice, whether mandatory or discretionary. Under Section 3, Rule 129 of the Rules on Evidence, a
hearing is required before such fact can be taken judicial notice of by courts.
9.
In People v. Geraban,[66] the victim’s testimony was categorical in declaring that she was 15, but her
mother’s testimony regarding her age was not clear. We thus declared that the prosecution failed to discharge
the burden of proving minority.
10. In People v. Liban[67] and People v. Llandelar,[68] the only evidence adduced to prove the minority of
the victims was the victims’ bare testimony that they were 10 and 16 years old, respectively. This Court held
that while the declaration of a victim as to her age, being an exception to the hearsay proscription, would be
admissible under the rule on pedigree, the question on the relative weight that may be accorded to it is another
matter. The prosecution should present the victim’s birth certificate or, in lieu thereof, any other documentary
evidence, like a baptismal certificate, school records, and documents of similar nature, or credible testimonial
evidence that can help establish the age of the victim. Neither the obvious minority of the victim nor the
absence any contrary assertion from the defense can exonerate the prosecution from its burden. Judicial
notice of the issue of age without the requisite hearing under Section 3 of Rule 129 of the Rules on Evidence
would not be sufficient compliance with the law.
11. In People v. Alvarado,[69] the victim testified that she was 14 years old at the time of the rape, and this
was confirmed by the accused, who was victim’s father. The victim’s mother, however, testified as to her date
of birth which showed that she was 13 years of age at the time of the commission of the crime. For this doubt
as to the victim’s age, the accused was held guilty of simple rape only and meted the penalty of reclusion
perpetua, and not death penalty.
On the other hand, in the following cases, we ruled that the age of the rape victim was
sufficiently established despite the failure of the prosecution to present the birth certificate of the
offended party to prove her age:
1.
In People v. Rafales,[70] the testimony of the victim and her mother that the former was only 10 years
old when she was raped, which was not denied by the accused, was deemed sufficient to prove her age for the
purpose of determining whether the accused could be held guilty of statutory rape, which is carnal knowledge
of a woman below 12 years of age.
2.
In People v. De la Cruz,[71] the testimony of the mother alone that her two daughters were both 14
years old at the time of the rape incidents was deemed sufficient because there was no reason to doubt the
testimony of the mother, who had personal knowledge of the ages of her children. Moreover, said testimony
was never challenged by the accused and stood unrebutted by any other evidence.
3.
In People v. Bali-balita,[72] the victim’s testimony as to her age, which was corroborated by her
half-sister, was deemed sufficient. We noted that the victim testified in court four months after the rape, and
hence it was not difficult for the trial court to take judicial notice that she was under 18 years of age.
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4.
In People v. Velasco,[73] the minority of the victim was deemed established by (a) the complainant
herself, who was held to be competent to testify on her age, as it constituted family tradition; (b) the open
admission of the accused that the victim was a 12-year-old minor; and (c) the categorical finding of the trial
court that she was “a minor of a little over twelve years.”
5.
In People v. Remudo,[74] the trial court appreciated the qualifying circumstance of minority on the
strength of (a) the offended party’s testimony as to the date of her birth, which showed that she was 13 years
old at the time of the rape, and (b) the admission of said date of birth by the accused who was the victim’s
brother.
6.
In People v. LLanita[75] the only evidence presented by the prosecution to establish that the victim was
below 7 years old at the time of the alleged rape was the victim’s own testimony. Although hearsay because
she could not have personal knowledge of the date of her birth but could only acquire knowledge thereof from
her parents or relatives, said testimony was held admissible for being an assertion of family tradition regarding
pedigree. Her testimony and the accused’s admission that she was 5 years old during the commission of the
crime were held sufficient to establish her age.
7.
In People v. Agustin,[76] the victim’s testimony that she was 14 years old at the time of the rape
incidents, coupled with the express admission of her age by the accused who was her father, sufficiently
proved her minority.
8.
In People v. Esuela,[77] the testimony of the victim’s mother that the victim was 13 years of age at the
time of the rape was held sufficient to establish minority for the reason that as a mother she was in the best
position to know when she delivered her child. Also considered were the victim’s own testimony regarding
her age, as well as the observation of the trial court that she could not have been more than 18 years old when
she testified.
In order to remove any confusion that may be engendered by the foregoing cases, we hereby
set the following guidelines in appreciating age, either as an element of the crime or as a qualifying
circumstance.
1. The best evidence to prove the age of the offended party is an original or certified true copy
of the certificate of live birth of such party.
2. In the absence of a certificate of live birth, similar authentic documents such as baptismal
certificate and school records which show the date of birth of the victim would suffice to prove age.
3. If the certificate of live birth or authentic document is shown to have been lost or destroyed
or otherwise unavailable, the testimony, if clear and credible, of the victim’s mother or a member of
the family either by affinity or consanguinity who is qualified to testify on matters respecting
pedigree such as the exact age or date of birth of the offended party pursuant to Section 40, Rule
130 of the Rules on Evidence shall be sufficient under the following circumstances:
a.
If the victim is alleged to be below 3 years of age and what is sought to be proved is that she is less than
7 years old;
b.
If the victim is alleged to be below 7 years of age and what is sought to be proved is that she is less than
12 years old;
c.
If the victim is alleged to be below 12 years of age and what is sought to be proved is that she is less
than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony of the
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victim’s mother or relatives concerning the victim’s age, the complainant’s testimony will suffice
provided that it is expressly and clearly admitted by the accused.[78]
5. It is the prosecution that has the burden of proving the age of the offended party. The
failure of the accused to object to the testimonial evidence regarding age shall not be taken
against him.
The trial court should always make a categorical finding as to the age of the victim.
In the present case, no birth certificate or any similar authentic document, such as a baptismal
certificate of LIZETTE, was presented to prove her age. In imposing the death penalty, the trial
court ratiocinated in this wise:
In the instant case, the victim, Lizette Arabelle Gonzales, was a 3-year-old minor girl as alleged in the
information and the defense did not contest her age and as a matter of fact was questioning her qualification to
testify because of her tender age when she testified two (2) years later in Court. The victim’s Medico-Legal
Certificate date[d] January 3, 1995 … established the fact that at the time of the commission of the rape on
January 3, 1995, the child was only 3 years old.[79]
It thus appears that the trial court’s finding that LIZETTE was 3 years old when she was raped
was based on the Medico-Legal Report prepared by Dr. Quiroz, as well as on the fact that the
defense did not contest her age and even questioned her qualification to testify because of her
tender age.
However, the Medico-Legal Report relied upon by the trial court does not in any way prove the
age of LIZETTE, for there is nothing therein which even mentions her age. Only testimonial
evidence was presented to establish LIZETTE’s age. Her mother, Jacqueline, testified on 17
October 1995 as follows:
Q. Now, on January 3, 1995 at about 9:30 in the morning, do you still recall where you were?
A.

Yes, sir.

Q. Where were you at that particular date and time?
A.

I was fetching water from an artesian well beside the house of my neighbor, sir.

…
Q. Where was this daughter of yours then when you were fetching water?
A.

My daughter was discharging her bowel who was then at the back of the house of our neighbor,
sir.

How old is your daughter Lizette Arabelle Gonzales?
A.

Three years old, sir.

Q. At the time that she was discharging her bowel, how old [was] she?
A.

Three years old, sir. She is four years old now.

Q. When was her last birthday?
A.

April 19, 1995, sir.[80]

Likewise, LIZETTE testified on 20 November 1996, or almost two years after the incident, that
she was 5 years old.[81] However, when the defense counsel asked her how old she was on 3
January 1995, or at the time of the rape, she replied that she was 5 years old. Upon further
question as to the date she was born, she could not answer.[82]
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For PRUNA to be convicted of rape in its qualified form and meted the supreme penalty of
death, it must be established with certainty that LIZETTE was below 7 years old at the time of the
commission of the crime. It must be stressed that the severity of the death penalty, especially its
irreversible and final nature once carried out, makes the decision-making process in capital
offenses aptly subject to the most exacting rules of procedure and evidence.[83]
In view of the uncertainty of LIZETTE’s exact age, corroborative evidence such as her birth
certificate, baptismal certificate or any other authentic document should be introduced in
evidence[84] in order that the qualifying circumstance of “below seven (7) years old” is appreciated
against the appellant. The lack of objection on the part of the defense as to her age did not
excuse the prosecution from discharging its burden. That the defense invoked LIZETTE’s tender
age for purposes of questioning her competency to testify is not necessarily an admission that she
was below 7 years of age when PRUNA raped her on 3 January 1995. Such being the case,
PRUNA cannot be convicted of qualified rape, and hence the death penalty cannot be imposed on
him.
However, conformably with no. 3(b) of the foregoing guidelines, the testimony of LIZETTE’s
mother that she was 3 years old at the time of the commission of the crime is sufficient for
purposes of holding PRUNA liable for statutory rape, or rape of a girl below 12 years of age.
Under the second paragraph of Article 335, as amended by R.A. No. 7659, in relation to no. 3 of
the first paragraph thereof, having carnal knowledge of a woman under 12 years of age is
punishable by reclusion perpetua. Thus, the penalty to be imposed on PRUNA should be
reclusion perpetua, and not death penalty.
As regards the civil liability of PRUNA, the indemnity in the amount of P50,000 awarded by the
trial court is not sufficient. In accordance with recent jurisprudence, LIZETTE should also be
awarded moral damages in the amount of P50,000 without need of pleading or proof because the
mental, physical and psychological trauma suffered by her is too obvious.[85]
WHEREFORE, the decision of the Regional Trial Court, Branch 1, Balanga, Bataan, in
Case No. 6044 is hereby AFFIRMED with the modification that accused Manuel Pruna y
or Erman Pruna y Ramirez is held guilty beyond reasonable doubt of statutory rape,
qualified rape, and is sentenced to suffer reclusion perpetua and to pay the victim Lizette
Gonzales the sum of P50,000 as moral damages in addition to the indemnity of P50,000.

Criminal
Ramirez
and not
Arabelle

Costs de oficio.
SO ORDERED.
Puno, Vitug, Panganiban, Sandoval-Gutierrez, Corona, Carpio-Morales, and Callejo, Sr., JJ.,
concur.
Bellosillo, Mendoza, Quisumbing, Ynarez-Santiago, Carpio, and Austria-Martinez, JJ., on
official leave.
[1]

[2]

[3]

People v. Alitagtag, 309 SCRA 325, 337 [1999]; People v. Torio, 318 SCRA 345, 353 [1999].

Original Records (OR), 1-2.
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EN BANC

[G. R. No. 137283. February 17, 2003]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. RODERICK LEGASPI,
accused-appellant.
DECISION
CARPIO-MORALES, J.:

Before this Court for automatic review is the Decision[1] of the Regional Trial Court of Tarlac,
Branch 65, in Criminal Case No. 9643 convicting accused-appellant Roderick Legaspi of rape.
The Information dated August 18, 1997 charged accused-appellant as follows:
xxx
That on or about the July 3, 1997 at around 8:00 o’clock in the evening, in the Municipality of Tarlac,
Province of Tarlac and within the jurisdiction of this Honorable Court, the above-named accused by means of
force and violence did then and there willfully, unlawfully and feloniously have carnal knowledge of
complainant Cristina Castaneda, a child below seven (7) years old.
CONTRARY TO LAW.
x x x[2] (Emphasis supplied.)
Accused-appellant was arraigned on October 28, 1997. Duly assisted by his counsel de oficio,
he entered a plea of not guilty.[3]
The following facts are not disputed.
On July 3, 1997, at around 6:00 p.m., accused-appellant, together with his father Rogelio and
two others, had a drinking spree at their family house in Panumpunan, Tarlac, Tarlac. At around
8:00 p.m., he asked the more than 6-year old Cristina Castaneda, the niece of his father’s common
law wife Brigida Pagsibagan, to go out with him for a few minutes. Cristina, who was wearing a
pair of short pants and a shirt, obliged and the two left the house.[4]
As two hours had elapsed and accused-appellant and Cristina had not yet returned, Brigida
started looking for them. She later went to the barangay hall to report the matter.[5]
About past 11:00 p.m. also of July 3, 1997, accused-appellant and Cristina returned home.[6]
Cristina, who was silent, with her arms placed “across her breast,”[7] was already garbed in
accused-appellant’s t-shirt, without panty and slippers, and with her head and back full of sand.[8]
Accused-appellant on the other hand was only wearing a pair of wet pants.[9] When Brigida asked
them where they came from, Cristina replied that they came from the river,[10] about a kilometer
away from their house. And when she was asked what accused-appellant did to her, Cristina said
that he kissed her, boxed the left portion of her stomach, and let her drink dirty water.[11] While
Cristina did not say that she was sexually abused, given her appearance, Brigida brought her and
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accused-appellant, who tried to flee but was overtaken, to the barangay hall.[12]
At the barangay hall, Kagawad Edilberto Villanueva asked Cristina what happened, to which
she replied that accused-appellant brought her to the river and “went on top of her.”[13] Villanueva,
Brigida, Cristina and accused-appellant thereupon proceeded to the municipal hall to report the
matter to the police who directed that Cristina be brought to the provincial hospital for
examination.[14] Cristina was thus immediately brought to the Tarlac Provincial Hospital[15] where
she was examined by Dr. Susan Rhea Maniquis.
From Dr. Maniquis’ examination of Cristina, the following findings[16] were noted:
EXT. GENITALIA: absent pubic hair, labia majora completely hiding labia minora, vestibule is erythematous;
(+) complete laceration 6’oclock position, (+) incomplete laceration, 2’ oclock position, (+) abrasion
9-10 ‘oclock positions; post-fourchette V-shaped, (-) bleeding, (-) hematomas. (Emphasis supplied)
Hence, the filing of a complaint for rape against accused-appellant at the Tarlac, Tarlac
Municipal Trial Court which conducted a preliminary investigation at which accused-appellant failed
to file a Counter-Affidavit.[17] The Provincial Prosecutor accordingly filed the Information against
accused-appellant.
Villanueva declared that accused-appellant “admitted that he was raping Cristina but he was
not able to insert his penis.”[18]
When Dr. Maniquis was interrogated on her findings, she gave the following testimony, quoted
verbatim:[19]
xxx
Q: By this finding of yours “vestibule is erythematous”, what do you mean by this?
A:

The vestibule I am referring to is that diamond shape area of the perineum where the urine comes
out, and “erythematous” I mean the reddish color in the vestibule.

Q: And what could have caused that reddish color in the vestibule?
A:

It could have been caused by an object that could have insinuated into that opening.

Q: And by your finding “complete laceration 6:00 o’clock position”, what do you mean, doctor?
A:

By that, I mean that supposed to be the hymen is intact and there are no lacerations. There are
angulations along the hymenal wall. And by complete, I mean that the laceration reaches from
the surface of the hymen up to the base of the hymen. That is complete. And by incomplete, I
mean that it did not reach one-half of the hymen. The depth of the laceration did not reach up to
the base of the hymen.

Q: About the “abrasion, 9-10 o’clock position,” what do you mean by that?
A:

By that I mean that I saw linear abrasion, it was just a scratch mark.

Q:

And what could have caused those complete laceration 6:00 o’clock position, incomplete
laceration, 2:00 o’clock position and abrasion 9-10 o’clock positions”?

A:

Those could have been caused by trauma, sir.

Q: Would a sexual intercourse cause these injuries or lacerations?
A:

Possibly, sir.

xxx
Q: And in this case you did not find any sperm cells in the genitalia area. If there was alleged sexual
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abuse on the patient and found that there were no sperm cells in the said genitalia road, then it
may rule out the possibility that he lacerations that you found in the hymen were not made by
male organ?
A:

It is possible that the victim or patient was raped even if there were no sperm cells found in the
genitalia area.

Q: But the finding that there were no sperm cells found in the genitalia area is a deep indication that
the lacerations were made or could have been made by blunt instrument?
A:

It’s possible.

xxx
COURT:
Q: What could have caused the abrasion, doctor?
A:

That abrasion that I saw on the vestibule could have been caused by a fingernail or any sharp
object.

xxx
Q: What is the significance of the 6:00 o’clock position . . .
A:

I just want to impart that there was trauma to that area.

Q: Has there been penetration?
A:

Not necessarily.

Q: When you say “trauma”, what could have caused this trauma?
A:

It may have been caused by any object or human finger or penis of a male organ.
x x x (Emphasis and underscoring supplied).

Accused-appellant insisted that he and Cristina just took a bath in the river.
Cristina, who refused to testify during the presentation by the prosecution of its evidence in
chief, finally took the witness stand on rebuttal. Through her following testimony,[20] the
prosecution sought to further prove that she was raped.
xxx
FISCAL:
Q: Cristina do you know the accused in this case Roderick Legaspi?
A:

Yes sir.

Q: And could you tell us if he is inside the court now?
A:

Yes sir.

Q: Will you please point at him if he is inside the courtroom?
INTERPRETER:
Witness is pointing to a person or man inside the courtroom wearing a stripe blue and green T-shirt.
Q: Cristina on July 3, 1997 you were at home is that correct?
A:

Yes sir

Q: And Roderick Legaspi was drinking with somebody on that date is that correct?
ATTY. MARCOS:
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Objection your Honor, leading.
COURT:
Witness may answer considering the age of the witness . . .
A:

Yes sir.

Q: On July 3, 1997, Roderick Legaspi asked you to go with him is that correct?
A:

Yes sir.

Q: Could you tell us where did Roderick bring you?
A:

At the river sir.

Q: Were you able to reach the river?
A:

Yes sir.

Q: And what did you do at the river, did you take a bath?
A:

No sir.

Q: Did Roderick Legaspi do anything to you when you reached the river?
A:

Yes sir.

Q: What did Roderick Legaspi do to you?
A:

He removed my clothes sir.

Q: How about your panty did he also remove it?
A:

Yes sir.

Q: How about Roderick Legaspi did he also remove his pants?
A:

Yes sir.

Q:

After Roderick Legaspi removed your panty and also after he removed his pants what did
he do?

A:

He kissed me sir.

Q: Aside from kissing you, what else did he do, did he touch your private part?
A:

Yes sir.

Q: Aside from touching your private part did he do anything else to you?
A:

Yes sir he boxed me.

Q: On what part of your body did he boxed [sic] you?
INTERPRETER:
Witness pointing on her left breast.
Q: And he went on top of you?
A:

Yes sir.

Q: When he was on top of you what was he doing then, did he do the push and pull motion?
A:

Yes sir.

Q: While he was doing the push and pull motion were you hurt then?
A:

Yes sir.
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Q: And after that you already went home together with Roderick?
A:

Yes sir.

Q: Did you not tell or reported [sic] to your sister about what Roderick did to you?
A:

No sir.

Q: Did you report it to your Auntie Bidang?
A:

No sir.

Q: Why did you not report this incident to your auntie Bidang are you afraid?
A:

Yes sir.

FISCAL:
That will be all your Honor.
COURT:
Any cross-examination counsel?
ATTY. MARCOS:
Yes your Honor. With the kind permission of this Hon. Court.
COURT:
Proceed.
CROSS EXAMINATION BY ATTY. MARCOS:

xxx
Q: Do you still remember that you testify (sic) a while ago that Roderick Legaspi made a push
and pull motion, can you identify to this court push and pull motion?
A:

No reaction.

Q: Does this means [sic] that you do not know that push and pull motion?
A:

No answer.

Q:

So you are not telling the truth when you said that Roderick Legaspi made that push and
pull motion?

A:

No answer.

COURT:
Q: Have you ever seen a penis?
A:

No sir.

Q: Have you seen the penis of Roderick Legaspi?
A:

No sir.

Q: When he went on top of you did you see his penis? Did he put it inside your private part?
A:

Yes sir.

Q: Where did he put it inside your sex organ?
A:

Yes sir.

Q: Did you feel it if it is hard or soft?
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No sir.

Q: It was soft?
A:

No sir.

Q: Did he hold it and put it inside your sex organ?
A:

Yes sir.

Q: What did you feel?
A:

No answer.

Q: What did you feel, was it painful?
A:

Yes sir.

ATTY. MARCOS:
Q: You said that you have not seen the penis of Roderick, how come or how do you know that what
was put inside your organ was the penis of Roderick Legaspi [sic]?
A:

No answer.

Q: Does this mean you are not sure whether Roderick inside his penis inside your sex organ?
A:

No answer.

COURT:
Q: You felt that the penis of Roderick did not enter the hole but you feel that it was in your sex
organ?
A:

Yes sir.

ATTY. MARCOS:
Q: But you did not see the penis of Roderick?
A:

No mam.

Q: What you feel that was inserted in your sex organ but you are not sure that that was the penis of
Roderick or other object?
A:

No answer.
x x x (Emphasis supplied.)

Finding for the prosecution, the trial court convicted accused-appellant by the assailed
decision, the dispositive portion[21] of which reads:
“Now therefore, this court finds you, Roderick Legaspi, guilty beyond reasonable doubt of the heinous crime
of rape pursuant to Article 335 in relation to RA 7610 and RA 7659 in relation to Article 14, Pars. 3, 6, 14 &
15 of the Revised Penal Code and therefore sentences you to die by lethal injection and to indemnify the
offended party in the amount of P150,000.00 as consequential, exemplary and moral damages.
MAY GOD HAVE MERCY ON YOUR SOUL.
SO ORERED.
Tarlac City, Dec. 15, 1998.”
In his Brief, accused-appellant assigns to the trial court the following errors, quoted verbatim:
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I.

THE TRIAL COURT DENIED TO ACCUSED-APPELLANT HIS FUNDAMENTAL RIGHT TO A FAIR
AND IMPARTIAL TRIAL BY THE BIAS IT HAD SHOWN AGAINST HIM AND IN ITS UNDUE HASTE
IN CONVICTING HIM OF THE OFFENSE CHARGED IN THE INFORMATION.
II.

THE TRIAL COURT ERRED IN CONVICTING ACCUSED-APPELLANT OF THE CRIME OF
QUALIFIED RAPE NOTWITHSTANDING THE FAILURE OF THE PROSECUTION TO PROVE HIS
GUILT BEYOND REASONABLE DOUBT.
III.

THE TRIAL COURT ERRED IN IMPOSING THE DEATH PENALTY ON ACCUSED-APPELLANT
NOTWITHSTANDING THE FAILURE OF THE PROSECUTION TO PRESENT INDEPENDENT PROOF
OF THE ACTUAL AGE OF THE PRIVATE COMPLAINANT TO PROVE HER AGE.[22]
Accused-appellant cites the promulgation of the judgment on the day following the testimony
of Cristina as indicative of bias. For, so accused-appellant submits, it is doubtful if the trial court
meticulously considered all the evidence presented.[23]
Accused-appellant’s submission does not convince. A judge has in his favor the presumption
of regularity in the performance of his official duty.[24] Mere suspicion or bare allegation that the
judge is biased or partial to a party is not enough; there should be adequate evidence to prove the
charge.[25] That the judgment was promulgated on the day following the testimony of Cristina as
rebuttal witness cannot be considered as adequate evidence sufficient to overcome the
presumption, especially given the fact that her testimony was simple – that accused-appellant
removed her clothes, boxed her, kissed her, went on top of her, touched her private part and held
his penis and put it inside her sex organ although it did not enter the “hole.”
Accused-appellant adds that the predisposition of the trial court to convict him was shown by
the fact that it asked and allowed the prosecution to ask the victim leading questions without first
showing that there was difficulty in getting direct and intelligible answers from her because of
tender age.[26]
It is, however, often expedient or even necessary in the due and faithful administration of
justice for the judge, in the exercise of sound discretion, to question a witness in order that his
judgment may rest upon a full and clear understanding of the facts, even if the testimony drawn
out tends to support or rebut the position taken by one or the other party.[27]
In the case at bar, the questions of the trial judge, as shown in the above-quoted testimony of
Cristina, were evidently clarificatory. Propounded when the responses she gave were vague and
imprecise, they cannot be considered proof of pre-judgment or bias.
As for the trial court’s allowing the prosecution to ask Cristina leading questions, no prior proof
of difficulty in eliciting intelligible answers from the child witness is required in order to allow
leading questions. It is sufficient that the witness is shown to be a child of tender years[28] as in
Cristina’s case.
On the main issue of whether the prosecution had proven his guilt beyond reasonable doubt,
accused-appellant contends that it had not as Cristina never categorically stated that her private
part was penetrated by his.[29]
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The alleged rape having been committed on July 3, 1997, the applicable law is Article 335 of
the Revised Penal Code, as amended by Republic Act 7659, the pertinent provision of which, in
light of the allegations in the information, reads:
Article 335. When and how rape is committed. - Rape is committed by having carnal knowledge of a woman
under any of the following circumstances:
1. By using force and intimidation;
2. When the woman is deprived of reason or otherwise unconscious; and
3. When the woman is under twelve years of age or is demented.
The crime of rape shall be punished by reclusion perpetua.
xxx
The death penalty shall also be imposed if the crime of rape is committed with any of the following
attendant circumstances:
xxx
4.

when the victim is a religious or a child below seven (7) years old. (Emphasis supplied).

xxx
Accused-appellant argues that with Cristina’s admission that she had not seen a penis, much
less that of accused-appellant,[30] it is not certain that what was put in her vagina was accusedappellant’s penis. The argument fails. Even if Cristina did not see what object was actually placed
on her vagina, given (1) her testimony that accused-appellant went on top of her, held what she
felt to be his penis and put it in her vagina although it did not enter the “hole;” and (2) Dr.
Maniquis’ finding of lacerations and abrasions in Cristina’s vagina and her testimony quoted earlier,
it is improbable that it was not accused-appellant’s penis that he held and put in her vagina. With
the luxury of time afforded him, not to mention the venue of the incident where being seen and
heard by anyone was remote, why would accused-appellant introduce anything but his penis to
her vagina?
Villanueva’s testimony that accused-appellant “admitted that he was raping Cristina but he was
not able to insert his penis” thus assumes importance.
The penis may not have been inserted in Cristina’s vagina but it was held, then put in, and
therefore it penetrated, the labia minora of Cristina’s vagina. Cristina’s following testimony bears
reiterating, quoted verbatim:
xxx
COURT
Q:

You felt that the penis of [accused-appellant] did not enter the hole but you feel that it was in
your sex organ?

A:

Yes sir.

Q:

Did [accused-appellant] hold his [penis] and put it inside your sex organ?
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Yes sir.”[31]
x x x (Underscoring supplied.)

There is then no doubt that accused-appellant had carnal knowledge of Cristina. A
determination of the circumstances under which the crime was committed is thus in order to arrive
at the proper penalty to be imposed on him.
The information alleges that Cristina was 6 years old when the crime was committed. No birth
certificate or any other authentic document was presented, however, to show when she was born
in order to determine her age at the time. While Brigida declared that she was born on October
22, 1990 and undertook to submit a copy of her birth certificate, no such certificate was
presented.[32]
In People v. Pruna,[33] this Court set the following guidelines in appreciating age, either as an
element of the crime or as a qualifying circumstance:
1. The best evidence to prove the age of the offended party is an original or certified true copy of the
certificate of live birth of such party.
2. In the absence of a certificate of live birth, similar authentic documents such as baptismal
certificate and school records which show the date of birth of the victim would suffice to prove
age.
3. If the certificate of live birth or authentic document is shown to have been lost or destroyed or
otherwise unavailable, the testimony if clear and credible, of the victim’s mother or a
member of the family either by affinity or consanguinity who is qualified to testify on
matters respecting pedigree such as the exact age or date of birth of the offended party
pursuant to Section 40, Rule 130 of the Rules on Evidence shall be sufficient under the
following circumstances:
a. If the victim is alleged to be below 3 years of age and what is sought to be proved is that she is less
than 7 years old;
b. If the victim is alleged to be below 7 years of age and what is sought to be proved is that she is less
than 12 years old;
c. If the victim is alleged to be below 12 years of age and what is sought to be proved is that she is
less than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony of the victim’s
mother or relatives concerning the victim’s age, the complainant’s testimony will suffice provided
that it is expressly and clearly admitted by the accused.
5. It is the prosecution that has the burden of proving the age of the offended party. The failure of
the accused to object to the testimonial evidence regarding age shall no be taken against him.
6. The trial court should always make a categorical finding as to the age of the victim. (Emphasis and
underscoring supplied.)
Based on the foregoing guidelines, the unavailability of the birth certificate of Cristina
notwithstanding, the testimony of her aunt Brigida suffices to prove that she was below 12 years
old at the time of the commission of the offense.
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The trial court, in imposing the penalty, appreciated the presence of aggravating circumstances
that fall under the following paragraphs of Article 14 of the Revised Penal Code, to wit:
xxx
4. That the act be committed with insult or in disregard of the respect due to the offended party on
account of his rank, age, or sex, or that it be committed in the dwelling of the offended party, if the
latter has not given provocation.
xxx
6. That the crime be committed in the nighttime, or in an uninhabited place, or by a band, whenever
such circumstances may facilitate the commission of the offense.
xxx
14. craft, fraud, or disguise be employed.
15.advantage be taken of superior strength, or means be employed to weaken the defense.
xxx
These circumstances, however, may not be appreciated to modify the penalty for the rape
committed – reclusion perpetua – in light of Article 63 of the Revised Penal Code which provides:
ART. 63. Rules for the application of indivisible penalties. - In all cases in which the law prescribes a single
indivisible penalty, it shall be applied by the courts regardless of any mitigating or aggravating circumstances
that may have attended the commission of the deed.
x x x (Underscoring supplied.)
But even assuming that the penalty is not single indivisible, such circumstances still can not
be appreciated in the determination of the proper penalty since the Information dated August 18,
1997, failed to allege them as required by the 2000 Revised Rules on Criminal Procedure which is
given retroactive effect.[34]
The failure to allege the aggravating circumstances notwithstanding, the proven presence
thereof is still material in the determination of exemplary damages to be awarded to private
complainant under Article 2230 of the Civil Code which provides:
Art. 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed when the
crime was committed with one or more aggravating circumstances. Such damages are separate and distinct
from fines and shall be paid to the offended party.
As held in People v. Catubig,38 the retroactive application of procedural rules cannot adversely
affect the rights of the private offended party that have become vested prior to the effectivity
thereof.
This Court, however, finds that, contrary to the finding of the trial court, not one of abovementioned aggravating circumstances can be appreciated for the purpose of awarding Cristina
exemplary damages. It bears recalling that two hours after accused-appellant started drinking
liquor at 6:00 p. m. together with his father and the latter’s two compadres, or at 8:00 p. m., he
asked Cristina to go out. There is no showing that the circumstances of nighttime and uninhabited
place were deliberately sought by accused-appellant to ensure the commission of rape. As to the
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circumstance of age, the same was already considered to qualify it to statutory rape. Neither can
craft or fraud be appreciated, there being nothing deceitful with the way accused-appellant asked
Cristina to go out with him, to wit: “Ty,[35] we will go out for a few minutes.”[36] As to the
circumstance of abuse of superior strength, the same can be considered inherent in the crime of
statutory rape, taking into account the disparity of age and size between accused-appellant and
Cristina.
A word on the civil liability of accused-appellant.
Instead of specifying the amount for each kind of damage due Cristina, the trial court awarded
the lump sum amount of P150,000.00 “as consequential, exemplary and moral damages.” The
award of “consequential damages” is more precisely termed as civil indemnity.35
The penalty to be imposed on accused-appellant being reclusion perpetua, in conformity with
prevailing jurisprudence, the civil indemnity due should be P50,000.00,36 and moral damages
should be P50,000.00.37
WHEREFORE, the judgment on review is hereby AFFIRMED with MODIFICATION. As
modified, accused-appellant RODERICK LEGASPI is found guilty beyond reasonable doubt of
rape and is sentenced to suffer reclusion perpetua and to pay private complainant Cristina
Castaneda civil indemnity of P50,000.00 and moral damages of P50,000.00.
Costs de officio.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Puno, Vitug, Mendoza, Panganiban, Quisumbing, Ynares-Santiago,
Sandoval-Gutierrez, Carpio, Austria-Martinez, Corona, Callejo, Sr. and Azcuna, JJ., concur.
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DECISION
PER CURIAM:

This is a review on automatic appeal of the Decision

1

of the Quezon

City Regional Trial Court, Branch 219, convicting appellants Elvie Ejandra,

Magdalena Calunod, Edwin Tarnpos and Roel Revilla, of kidnapping for
ransom, and sentencing them to suffer the death penalty.

* On officialleave.
** Acting Chief Justice.
1

Penned by Judge Jose Catral Mendoza.

~

.
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The Indictment

The accused

were charged with kidnapping

for ransom

m an

Information filed in the Regional Trial Court which reads:

That on or about July 2, 1997, in Quezon City, and within the
jurisdiction of this Honorable Court, above-named accused, while
confederating, conniving, conspiring, and helping each and one another,
did then and there with the use of force, threat and intimidation, take and
carry away, a nine-year-old minor child, Ed Henderson Tan, against the
will and consent of the latter nor any of his natural and legal parents or
guardian, to an unknown destination, detain, hold and control Ed
Henderson Tan depriving him of his liberty, and during their control and
custody of Ed Henderson Tan, call, demand and negotiate the payment of
ransom money from Eddie Tan, the father of Ed Henderson Tan, for the
safe release and return of the victim Ed Henderson, otherwise, the victim
would be harmed or killed, the victim's father Eddie Tan actually paid the
accused the amount of P548,OOO.OOas ransom money, for the safe release
. of the victim to the damage and prejudice of the victim Ed Henderson Tan
and his father Eddie Tan.
CONTRARY TO LAW.2

The accused, assisted by counsel, were arraigned

for the cnme

charged on November 11, 1997, and entered their respective pleas of not
guilty.

The Evidence for the Prosecution

Ed Henderson Tan, the nine-year-old son of the spouses Eddie and
Marileen Tan, was a Grade III student at the Philippine Institute of Quezon
City (PIQC), located at Kitanlad, Quezon City.' At about 4:00 p.m. on July
2, 1997, Ed Henderson was dismissed from his classes and proceeded to the
nearby house of his tutor in Chinese , language, Huang Lao Shih.4 Ed

2

J
4

Records, pp. 1-2.
TSN, 16 February 1998, pp. 8-10.
Id. at 68.

G.R. No. 134203

3

Henderson and his father, Eddie Tan, had earlier agreed that after the tutorial
classes ended at 7:00 p.m., Ed Henderson would phone his father, who
would then fetch him from his mentor's house.' The tutorial classes ended
at 7:00 p.m., as scheduled, and Ed Henderson then proceeded to the store
near the gate of the school to have his periodic test papers photocopied.f

He

left the store and was on his way back to the house of his tutor to wait for his
father.

Suddenly, Edwin Tampos, armed with a revolver (de bola),7 chased
at the Royalty canteen near the school. 8
t.
Tampos ordered the boy to proceed to a motorcyle parked nearby and
and overtook Ed Henderson

_________
.__
._.f\

warned the latter that if he refused, he would be shot.

Petrified, Ed

Henderson approached the motorcycle where appellants Elvie Ejandra and
Roel Revilla were waiting.

Ejandra had no legs (pilay), while Revilla had

curly hair. There was no lamp post outside the school premises but the lights
inside the school were still on." Ejandra covered Ed Henderson's
with his hand, pointed his gun at the boy'"

mouth

and warned the latter not to

shout. I I Revilla boarded the motorcycle ~mdtook the driver;s seat. Ejandra
sat behind him, and Tampos sat behind Ejandra. Tampos ordered Ed

e

Henderson to board. the .,:notorc¥1e, or else, he would be shot. 12 The boy was
then ordered to sit behind Tampos.i '

Id. at 106-107.

5

6Id.

Id.
Id. at 35-36.
9Id. at 70.
10Id. at 111.
7

S

IIId.

!d. at 110-111.
Id. at 33.

12
13

il

jj
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Ed was brought to a one-storey house with cemented flooring and
white-colored walls." Once inside, he saw a man who was drinking, who
turned out to be Antonio Huera, and' a female, who turned out to be
Magdalena Calunod."

Ed Henderson also saw a cell phone."

He was

ordered to write down his father's telephone number, as well as that of their
house and their store."

Ed Henderson did as he was told, and wrote down

the number 737-61-77 the telephone number of his father, Eddie Tan.

It

appeared to the boy that Ejandra was the leader of his abductors because it
was he who gave orders to the others.

In the meantime, Eddie went to fetch his son at 7:00 p.m. at his tutor's
house, but the boy was nowhere to be found."

Frantic, Eddie contacted his

friends and relatives and asked if they knew where his son was, to no avail.
He even called up hospitals, inquiring if a boy named Ed Henderson had
been admitted as a patient."

Shortly after midnight, Eddie received a call
,

from his house that someone had earlier called up his mother, Benita Tan,
with the information

that his son had been kidnapped'?

kidnappers wanted to talk to the parents."

and that the

Eddie rushed back home.

At 12:30 a.m., Eddie received a call through his home phone,
informing him that his son had been kidnapped. The caller demanded

[d. at
[d. at
16 !d. at
17 [d. at
18 TSN,
19 [d. at
20 [d. at
21/d.
14

37.

15

2l.
39-40.
115.
9 February 1998, p. 13.
13-15.
15-18.
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FIO,OOO,OOOfor the safe release of his son." When Eddie informed the
caller that he did not have PIO,OOO,OOO,the latter hung up the phone."

In the meantime, as ordered by Ejandra, Ed Henderson called up his
father, through the kidnappers' cellular phone, to urge his father to pay the
ransom money."

Thereafter, Eddie received several calls threatening him that if he
refused to pay the ransom they demanded, the kidnappers would cut Ed
Henderson's ear and finger and, thereafter, kill the boy and dump his body in
an isolated place. Eddie pleaded for mercy but the caller would simply hang
up the telephone."

Eddie and his family were terrified of the caller's threats that they
could hardly sleep.

They lost their appetite just thinking of what Ed

Henderson would suffer in the hands of his kidnappers.i"

At 6:00 p.m. on

July 3, 1997, a Sunday, Eddie received another call informing him that the
kidnappers had agreed to reduce the ransom to F5,OOO,OOO.27
Eddie told the
caller that he did not have P5,OOO,OOOand pleaded that the ransom be
reduced. However, the caller merely repeated his threat that the kidnappers
would cut Ed Henderson's fingers and ears, and dump the boy in an isolated
place."

fd. at
[d. at
24 TSN,
25 TSN,
26/d. at
27 [d. at
28 Id. at
22

23

19-20.
21-22.
16 February 1996, p. 24.
9 February 1998, pp. 22-23.
24.
25.
26-27.
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Meanwhile, Eddie began borrowing money from his relatives and
friends. He received another call reiterating the demand for ransom. He told
the caller that he would try to raise P585,000 but the caller told Eddie to
raise P600,000. Eddie was finally able to borrow P548,000 from his relatives
and friends. When the caller called anew, Eddie revealed that he was able to
raise only P548,000 and reiterated that he could no longer borrow any
additional amount. 29

At 10:00 a.m. the next day, July 4, 1997, another call from the
kidnappers came through, and Eddie reiterated that he could no longer raise
any additional amount.

The caller hung up, but called again and informed

Eddie that the kidnappers had agreed to accept a ransom of P548,000.00.30
At about noon, the caller contacted Eddie and instructed him to place the
money in a newspaper and to bring the money to the parking lot in front of
I

the Sto, Domingo Church in Quezon City within ten minutes. The caller
further instructed Eddie to open the doors and windows of his car upon
arriving at the designated spot. Eddie was also told that a man would
approach him and call him "Eddie."

Eddie did as he was told."

He placed the money in a newspaper and

placed it in a Shoe Mart (SM) plastic bag.32

He then proceeded to the

designated place on board his Besta van. He parked the van in the parking
lot in front of the convent adjacent to the Sto. Domingo Church." He opened

[d. at
[d. at
31 [d. at
32 !d. at
)) [d. at
29

30

28-30.
31-32.
33-35.
62.
56.
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the doors and windows, then alighted from the van. Momentarily, appellant
Calunod approached Eddie and called out, "Eddie ... a ... Eddie." Eddie noted
that Calunod had a scar on her right temple. Eddie was taken aback because
he was expecting a man to approach him.

Nevertheless,

when he heard

Calunod say "Eddie," he handed over the plastic bag which contained the
money.i" He asked her how his son was;" and she told him not to worry
because she would bring the boy home. Calunod then walked to the gate of
the Sto. Domingo Church.36

Eddie went home to wait for his son's return.

Shortly after his arrival at their house, Eddie received two telephone calls
from a male and a female, respectively, who informed him of his son's
impending release.

Between 3:00 to 3:30 p.m. of July 4, 1997, Ed Henderson was told
that he would be brought back horner"

The boy then called up his mother

and told her that he would be back soon. Tampos and Calunod boarded Ed
Henderson in a taxi. Calunod ordered the boy to pretend that she was his
aunt. 38 Ed recalled that it was also Calunod who took care of him and gave
him food in the house where he was detained.39 The taxi stopped near the
Imperial Drugstore at E. Rodriguez Avenue, where Calunod instructed Ed
Henderson to get down. She gave the boy !l50.00 for his fare back home.
The boy took a taxi and was soon reunited with his waiting family.

ld. at
ld. at
36 ld. at
37 ld. at
38 TSN,
39 Id. at
34
35

37-39.
64.
64-65.
40-41.
16 February 1998, p. 26.
27.
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40

On July 7, 1997, Ed Henderson Tan gave a sworn statement

to P03

Terencio Claudio of the Criminal Investigation Division in Camp Crame,
Quezon City. He was shown photographs of suspects of kidnappings and he
identified, from' the pictures shown to him, Elvie Ejandra alias Alejandro
Ejandra and Magdalena Calunod'" as two of his kidnappers.

The Case for the Accused

Edwin Tampos denied any involvement in the kidnapping

of Ed

Henderson, and invoked alibi as an additional defense. He claimed that the
first time he met Elvie Ejandra and Magdalena Calunod was in Camp
Crame, Quezon City, after he was arrested, with Roel Revilla, on board the
latter's tricycle at 10:00 p.m. on August 13, 1997. He knew Antonio Huera,
who lived in the same place and solicited bets for "ending."
Roel Revilla, who was a tricycle driver.

He also knew

Tampos claimed that he was

arrested without any warrant therefor, and that he was handcuffed, mauled
and blindfolded. He was asked if he was a kidnapper, but denied that he was
!

I

one and was forced to sign a piece of paper. He testified that he eked out a
I

living as a butcher of pigs at Villa Beatriz, Old Balara, Quezon City. He
sold the butchered pigs three times a week within the neighborhood.
aunt, Biba Oray, financed his business.V
owned three fighting cocks."

40
41

42
43

Exhibits "1" to "1-B," Records, pp. 8-9.
Records, pp. 10-11.
TSN, 21 May 1998, pp. 3-4.
Id. at 8.

His

Tampos also averred that he
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Tampos claimed that on July 2, 1997, he was so tired of butchering
pigs and opted to stay home the whole day and night.
went out of his house and bought cigarettes."

At 10:00 p.m., he
He returned

home

immediately thereafter and slept." He and his aunt made plans to buy pigs to
be butchered. He was also at home the following day, July 4, 1997, tending
to his three fighting cocks."

Roel Revilla, likewise, denied any involvement in the kidnapping of
Ed Henderson and also interposed an alibi. He testified that he arrived from
Sogus, Southern Leyte on August 5, 1997 and stayed in the house of
Antonio Huera, his brother's friend at Villa Beatriz, Old Balara, Quezon
City. Huera worked at the Tarpark and promised that he would help Revilla
I

get ajob there." He was arrested on August 13,1997

by the Presidential

Anti-Crime Commission (PACC) agents, along with Huera and Tampos.
They were brought to Camp Crame, Quezon City, where they were
blindfolded, mauled and tortured. He was asked if he was a kidnapper, but
he denied any involvement in the incident. He averred that he did not know
of any reason why Ed Henderson would implicate him in the kidnapping.

Magdalena Calunod denied any involvement in the crime charged.
She testified that she was a thirty-five-year-old businesswoman from Iligan
City. She had a stall in Manggahan in 1994, but the same was demolished in
. 1995. She returned to Iligan City and tended fighting cocks from 1995 to

44

45
46
47

rd. at
!d. at
rd. at
TSN,

6.
7.

8.
23 March 1998, pp. 26-27.
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48

1997.
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In August 1997, she was residing in a rented house at Bidasari,

Lagro Subdivision, Quezon City. Sometime on August 14, 1998, she and
Ejandra were
vehicle.

0n

their way to Nueva Ecija when policemen blocked their

She, at first, thought that the men were hold-uppers because they

were divested of their money, pieces of jewelry and clothes. The policemen
were not armed with any warrant of arrest. She admitted that she had been
charged of kidnapping in another case in the Regional Trial Court of Quezon
City on August 10, 1997.

Elvie Ejandra also denied any involvement

in the kidnapping

of

Henderson. Like the other accused, he interposed the defense of alibi. He
testified that he and Magdalena Calunod were married.49 Since '1994, he had
been engaged in the business of onions and ready-to-wear clothes which
they sold in Baclaran and Divisoria.

They also had a stall in Manggahan

where they sold onions." When their stall was demolished in 1994, they
went back to Iligan City. " On July 2, 1993, he and Calunod were in Iligan
City tending fighting cocks. They returned to Quezon City from Iligan City
only on July 9 or July 10,1997.52

They were arrested on August 14,1997

by policemen while they were on their way to Sicsican, Nueva Ecija. When
he was arrested, he had a driver's license in the name of Bebot Suangco."
He averred that he did not have any cell phone, but had a car with plate no.

Id. at
TSN,
50/d. at
51 Id. at
52 [d. at
53 Id. at

48
49

54

4-6.
17 April 1998, p. 20.
11-12.
13.
14.
21.

[d. at 24.
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Antonio Huera also denied the charge and interposed the defense of
alibi. He testified that he was employed by the Car Parts Manufacturing as a
power press operator. 55However, when his employment was terminated on
June 25, 1997, he became a collector of bets for "ending.t" On July 27,
1997,hewasin

the house of his uncle, which was a stone's throwaway

from his own house at No.7, Don Fabian Street, Villa Beatriz Subdivision,
Old Balara, Quezon City.57 His grandfather died that day in Southern
Leyte " and was later buried on July 3, 1997.59 Roel Revilla spent the night
in his house when he arrived from Southern Leyte.60

Huera also admitted

that Elvie Ejandra was his classmate in high school, who visited him on
August 5, 1997.61 He was arrested at 5:30 a.m. of August 14, 1997 at his
house, on the mere suspicion that he was a kidnapper. He and two others
were brought to Camp Crame, Quezon City, where he was beaten and
maltreated.

On June 4, 1998, the trial court rendered judgment convicting the
accused of kidnapping for ransom defined and penalized in Article 268 of
the Revised Penal Code, and sentenced each of them to suffer the death
penalty.

Antonio Huera, was acquitted for insufficiency of evidence, The

decretal portion of the decision reads:

ld. at 36; Exhibit "1."
ld. at 49-50.
57 TSN, 27 April 1998, p. 39.
58 Ibid.
59 Exhibit "3"-Huera.
60 TSN, 27 April 1998, pp. 45-46.
61 [d. at 46-47.
55

56
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WHEREFORE, finding accused Edwin Tampos, Elvie Ejandra,
Magdalena Calunod, and Roel Revilla GUILTY beyond reasonable doubt
of the crime of Kidnapping for ransom, the court hereby sentences each of
them to suffer the penalty of DEATH; to pay the victim, Ed Henderson
Tan and his family, the amount of P548,000.00 as actual damages with
legal interest until fully paid, and PI ,000,000.00 as moral damages; and to
pay the costs.
Accused Antonio Huera is hereby ACQUITTED for insufficiency
of evidence. The Warden of Quezon City Jail is hereby ordered to release
him from custody unless he is being detained for another charge or
unlawful case.
SO ORDERED.62

The Present Appeal

Appellants Ejandra and Calunod do not dispute that they kidnapped
Ed Henderson.

They merely assert that the prosecution failed to prove that

they had a cellular phone, implying that they could not have used it to
demand ransom for the victim's release. It was their daughter, Sherry Mae
Saliot who was the subscriber to telephone number 490-55-95. They also
assert that they were arrested without any warrant therefor.63

For their part, appellants Tampos and Revilla contend that the trial
court erred in not acquitting them of the crime charged on reasonable
doubt. 64 They aver that Ed Henderson could not have recognized them as
two of those who kidnapped him at 7:00 p.m. on July 2, 1997 in the vicinity
of the Philippine Institute of Quezon City, because the place was dark. They
assert that it was physically impossible
motorcycle.

63

Records, p. 150.
Rollo, p. 74.

64

[d. at 49,185-195.

62

The appellants

for four people to ride on a

aver that Ed Henderson's

testimony

is
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unreliable, as police officers coached him and taught him what to say during
a confrontation between him and the suspects in Camp Crame, Quezon City.

Appellant Revilla posits that the boy could have mistaken him for Tito
Lozada with whom the appellants were when they were arrested. He argues
that he merely stayed in the house of Huera and since the latter was
acquitted, he should also be acquitted.

Appellant Revilla insists that his

extrajudicial confession is not admissible in evidence against him because he
was forced by policemen into signing the same.

He argues that the trial

court erred in not considering his alibi, that on July 2, 1997 he was in Sogus,
Southern Leyte. Appellant Tampos further alleges that it was unlikely that
he would be involved in the kidnapping because he was engaged in the
lucrative business of being a butcher and meat vendor. He asserted that he
was forced into signing a piece of paper 'in Camp Crame; hence, the said
paper is inadmissible in evidence against him.

For its part, the Office of the Solicitor General submits that in failing
to assail any irregularity in their arrest before they were arraigned for the
crime charged on November 11, 1997, the appellants thereby waived their
right to do so. The appellants even failed to file their respective counteraffidavits during the preliminary investigation of the charge against them at
the

Department

of

Justice.

Moreover,

the

prosecution

adduced

overwhelming evidence to prove the crime charged that the appellants were
the perpetrators of the said crime.

G.R. No. 134203
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The contentions of the appellants do not persuade. Ed Henderson
positively and in a straightforward manner testified that appellant Tampos
was the one who chased and grabbed him near his school, and that it was
appellant Revilla who drove the motorcycle from the school to the house
where he was detained. Ed Henderson was able to recognize

the two

appellants because the lights inside the PIQC illuminated the place where he
was chased and grabbed by appellant Tampos. The victim even noticed that
appellant Revilla, who drove the motorcycle, had curly hair.

Appellant

Tampos was so close to Ed Henderson, as it was he who poked the gun at
the boy, and even warned the latter that he would be shot if he refused to
board the motorcycle.

The testimony

of Ed Henderson

pointing

to

appellants Tampos and Revilla as two of his kidnappers near the PIQC,
reads:

ATTY. CHUA:
Q
What were you doing when you were kidnapped?
A
I have something xeroxed, sir.

Q
A

Q
A

Q
A

Can you tell this court how you were "nahuli?"
When I finished xeroxing something, I was running and then
somebody chased me, sir.
Who was the one chasing you?
"Yung humuli sa akin."
If he is in court, will you please step down from the witness stand
and point him to us?
Yes, sir.

INTERPRETER:
Witness stepping down from the witness stand and proceed (sic) to
a man wearing yellow T-shirt who when asked to identify himself
he gave his name as Edwin Tampos.
ATTY. CHUA:
Q
After this man whom you pointed to, caught you, what did you do?
A
He showed me a gun, sir.

.

'.
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After he showed you a gun, what did you do?
He told me "sakay."

Q

Where?

A

In a motorcyc 1e, SIr.

.

65

ATTY. RODS:

Q
A

Mr. Witness, who was the one driving the motorcycle?
The person with curly hair, sir.

Q

Where were you seated when you were boarded ...

ATTY. CHDA:
At what point in time ... because he rode the motorcycle twice,
Your Honor.
ATTY. RODS:
Q
When you were taken from your school, who was the person
driving?
A
The person with curly hair, sir.
Q
A

Q
A

Q
A

When you were taken from your school, where were you seated in
the motorcycle?
Iwas positioned "sa pangatlo" sir.
What do you mean by "pangatlo'l"
The first one in the motorcycle was the driver, the curly hair, the
second one is Edwin Tampos and Iwas on the third part.
What was the color of this motorcycle?
. 66
Red,sIr.

Moreover, Ed Henderson was with appellants Revilla and Tampos .
when they reached the house where the boy was detained. The lights inside
the house were on and Ed Henderson saw, the appellants Revilla and Tampos
at close range. The victim, likewise, identified appellant Tampos when the
latter and Calunod boarded him in a motorcycle in broad daylight in the
afternoon of July 4, 1997. Tampos and Calunod brought the boy to the
Imperial Drugstore at E. Rodriguez Avenue where he boarded a taxicab that
brought him home. Ed Henderson's testimony on this matter is quoted, viz:

I

65
66

TSN, 16 February 1998, pp. 14-18.
[d. at 31-33.

16
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A

You said you were able to go home. Do you recall what date they
released you?
Yes, sir.

Q
A

What date was that?
July 4, 1997, sir.

Q
A

Around what time were you released?
In the afternoon, sir.

Q

How were you able to go home?
At first they load me in a motorcycle and they hailed me a taxicab,

A

SIr.

Q
A

Who were with you in the motorcycle?
Edwin Tampos and the female, sir.

Q
A

What happened after the female called the taxicab?
She told me to pretend that she is my aunt and afterwards, she gave
me P,50.00.67

Finally,

appellants

Revilla

and Tampos

were identified

by Ed

Henderson in open court, pointing to both of them as two of his kidnappers.

It bears stressing that Ed Henderson was only nine years old and in
Grade III when he was kidnapped.

In People vs. Bisda, et al.,68 the kidnap

victim Angela was barely six years old when she testified.

We held that,

considering her tender years, irinocent and guileless, it is incredible that she
would testify falsely that t he appellants took her from the school through
threats and detained her in the "dirty house" for five days. Thus, testimonies

.

of child victims are given full weight and credit.

The testimony of children of sound mind is likewise to be more
correct and truthful than that of older persons." In People vs. Alba:'J~'this
Court ruled that children of sound mind are likely to be more observant of
TSN, 16 February 1996, pp. 25-27.
G.R. No. 14895, July 17,2003.
69
Peop Ie vs. Molas, 286 SeRA 684 (1998).
67

68

7o ,~eS.S'7#;~/~·«~t~

G.R. No. 134203

17

Decision

incidents which take place within their view than older persons, and their
testimonies are likely more correct in detail than that of older persons.

In the case at bar, the trial court found the testimony of Ed Henderson
credible and entitled to full probative weight. Well settled is the rule that the
findings of facts of the trial court, its calibration of the testimonies

of

witnesses, its assessment of the credibility of the said witnesses and its
evidence based on the said findings are given high respect if not conclusive
effect by the appellate court, unless the trial court overlooked, misconstrued
or misinterpreted facts and circumstances of substance which if considered
will alter the outcome of the case."

We have meticulously reviewed the

records and find no justification to deviate from the findings of facts of the
trial court, its assessment of the credibility of Ed Henderson and the veracity
and probative weight of his testimony.

The appellants'

denials and alibi, which are merely self-serving

evidence cannot prevail over the positive, consistent and straightforward
testimony of Ed Henderson." Alibi is an inherently weak defense because it
is easy to fabricate and highly unreliable."

To merit approbation,

the

accused must adduce clear and convincing evidence that he was in a place
other than the situs criminis at the time the crime was committed, such that it
was physically impossible for him to have been at the scene of the crime
when it was cornmitted.i"

71

72
7)

74

Appellants Revilla and Tampos failed to prove

People vs. Bisda, supra.
People vs. Virtucio, 326 SeRA 198 (2000).
People vs. Mansueto, 336 SeRA 715 (2000).
People \IS. Baid, 336 SeRA 656 (2000);
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their alibi.

They relied merely and solely on their bare and dubious

testimonies to prove their defense.

Appellant Revilla, likewise, failed to

adduce any documentary evidence to prove exactly when he left Sogus,
I

Southern Leyte, via a domestic vessel and the time and date of his arrival in
Manila.

The acquittal

0

f H uera

0n

reasonable doubt is not a ground for the

acquittal of appellant Revilla. As gleaned from the trial court's decision,
Huera was acquitted on reasonable doubt because the only evidence against
him was the testimony of Ed Henderson, that when he and his kidnappers
arrived in the house where the latter was thereafter detained, he saw Huera
drinking. There is no evidence against Huera relating to the boy's detention
and his release on July 4, 1997. There is even no evidence that Huera was in
the house when Ed Henderson was detained on July 3 and 4, 1997.

Contrary to the assertion of the. appellants,

it is not physically

impossible for four people to ride on a motorcycle, taking into account the
sizes and weights of the riders. Ed Henderson was, after all, only nine years
old at that time.

The Court also rejects appellant Tampos' plea that the Court take
discretionary judicial notice that the business of butchering pigs and selling
their meat is, by nature, a lucrative business. The appellant was burdened to
prove his claim that he was so affluent that it was incredible for him to
indulge in kidnapping for ransom. The appellant failed to do so, and merely
relied on his bare testimony. There is no evidence how much the appellant

,

, ,

..
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earned from the business he was allegedly engaged in. In contrast, the
appellants collected P548,OOO.OO by way of ransom from Eddie Tan for the
. kidnapping of his son.

The fact that the cellular phone used by the kidnappers to demand
ransom was owned by Sherry Mae Saliot, the daughter of appellants Ejandra
and Calunod, does not constitute evidence that the said appellants could not
have used the said phone to demand ransom from Eddie Tan. Sherry Mae
Saliot could have just given the phone to her parents for their use, while she
paid for the charges thereon.

We agree with the Office of the Solicitor General that the appellants
Ejandra and Calunod waived any irregularities relating to their warrantless
arrest when they failed to file a motion to quash the Information on that
ground, or to object to any irregularity in their arrest before they were
arraigned.

They are now estopped from questioning the legality of their

arrest. 75

In People vs. Bisda, 76 ~e had the occasion to state:

... In People v. Pagalasan, this Court held that conspiracy need
not be proven by direct evidence. It may be inferred from the conduct of
the accused before, during and after the commission of the crime, showing
that they had acted with a common purpose and design. Conspiracy may
be implied if it is proved that two or more persons aimed by their acts.
towards the accomplishment of the same unlawful object, each doing a
part so that their combined acts, though apparently independent of each
other were, in fact, connected and cooperative, indicating a closeness of
personal association and a concurrence of sentiment. Conspiracy once
found, continues until the object of it has been accomplished unless
abandoned or broken up. To hold an accused guilty as a co-principal by
reason bf conspiracy, he must be shown to have performed an overt act in

75
76

People vs. Del Mundo, 366 SeRA 471 (2001).
Supra.
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pursuance or furtherance of the complicity. There must be intentional
participation in the transaction with a view to the furtherance of the
common design and purpose.
... Conspirators are held to have intended the consequences of
their acts and by purposely engaging in conspiracy which necessarily and
directly produces a prohibited result, they are, in contemplation of law,
chargeable with intending that result. Conspirators are necessarily liable
for the acts of another conspirator unless such act differs radically and
substantively from that which they intended to commit. As Judge Learned
Hand put it in United States v. Andolscheck, "when a conspirator embarks
upon a criminal venture of indefinite outline, he takes his chances as to its
content and membership, so be it that they fall within the common
purposes as he understands them."

In the case at bar, the overt acts of the appellants were so coordinated
to attain a common purpose -- that of kidnapping

and detaining

Ed

Henderson for ransom. Appellants Ejandra, Tarnpos and Revilla abducted
,

the victim.

Appellant Revilla drove the motorcycle

from the place of

abduction to the house where the victim was detained. Appellant Calunod
guarded the victim during the latter's detention, and later brought the victim
to E. Rodriguez Avenue in Quezon City prior to his release, along with
appellant Tampos. Appellant Calunod also collected the ransom from the
victim's father. All the foregoing facts indubitably show that the appellants
I

conspired to kidnap the victim for ransom.

Article 267 of the Revised Penal Code, as amended by Republic Act
No. 7659, reads:

ART. 267. Kidnapping and serious illegal detention.-Any
private
individual who shall kidnap or detain another, or in any other manner
deprive him of his liberty, shall suffer the penalty of reclusion perpetua to
death.
1. If the kidnapping or detention shall have lasted more than three
days.
2. If it shall have committed simulating public authority.

21
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.;

3. If any serious physical injuries shall have been inflicted upon the
person kidnapped or detained, or if threats to kill him shall have been
made.
4. If the person kidnapped or detained shall be a minor, except
when the accused is any of the parents, female or a public officer.
The penalty shall be death where the kidnapping or detention was
committed for the purpose of extorting ransom from the victim or any
other person, even if none of the circumstances above-mentioned were
present in the commission of the offense.
When the victim is killed or dies as a consequence of the detention
or is raped, or is subjected to torture dehumanizing acts, the maximum
penalty shall be imposed. 77

For the accused to be convicted of kidnapping

or senous illegal

detention, the prosecution is burdened to prove beyond reasonable doubt all
the elements of the crime, namely, (1) the offender is a private individual;
(2) he kidnaps or detains another, or in any manner deprives the latter of his
liberty; (3) the act of detention or kidnapping must be illegal; and (4) in the
commission of the offense, any of the following circumstances is present: (a)
the kidnapping

or detention lasts for more than three days; (b) it is

committed by simulating public authority; (c) any serious physical injuries
are inflicted upon the person kidnapped or detained or threats to kill him are
made; or (d) the person kidnapped and detained is a minor, the duration of
his detention is immaterial.

Likewise, if the victim is kidnapped

and

illegally detained for the purpose of extorting ransom, the duration of his
detention is immaterial.

78

To warrant an imposition of the death penalty for the cnme of
kidnapping and serious illegal detention for ransom, the prosecution must

77
78

As amended by RA No. 7659.
Peop I ells. Pagalasan, G.R. No. 131926 and 138991, .Tune 18,2003.
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prove the following beyond reasonable doubt: (a) intent on the part of the
accused to deprive the victim of his liberty; (b) actual deprivation of the
victim of his liberty; and, (c) motive of the, accused, which is ransom for the
victim or other person for the release of the victim. The purpose of the
offender in extorting ransom is a qualifying circumstance which may be
proven by his words and overt acts before, during and after the kidnapping
and detention of the victim."

Neither actual demand for nor actual payment

of ransom is necessary for the crime to be commi tted. 80

Ransom, as

employed in the law, is so used in its comn,10n or ordinary sense; meaning, a
sum of money or other thing of value, price, or consideration

paid or

demanded for redemption of a kidnapped or detained person, a payment that
releases from captivity."

It may include benefits not necessarily pecuniary

which may accrue to the kidnapper as a condition for the victim's release.82

In this case, the appellants not only demanded but also received
ransom for the release of the victim. The trial court correctly sentenced the
appellants to death. However, considering the factual milieu of this case, we
find the trial court's award of Pl,OOO,OOOas moral damages to be too
excessive, and shall reduce the same to P350,000. Furthermore, the trial
court erred in failing to hold the appellants, jointly and severally, liable for
the payment of damages to Ed Henderson and his parents. Under Article 110
of the Revised Penal Code, the principals are, jointly and severally, liable for
the civil liabilities arising from the delict.

79

80
81
S2

Id., supra.
People vs. Salimbago, supra.
Cited in People vs. Akirnn, 18 SeRA 240 (1966).
United States V.I'. Cleveland, 56 Supp. 890 (1944).

-
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Three Justices of the Court maintain their position that Rep. Act No.
7659

is unconstitutional

nevertheless,

insofar

as it prescribes

the death

penalty;

they submit to the ruling of the majority that the law is

constitutional, and that the death penalty can be lawfully imposed in the case
at bar.

IN LIGHT OF ALL THE FOREGOING,

the Decision of the

Regional Trial Court of Quezon City, Branch 219, convicting appellants
Elvie Ejandra alias Elvies Ejandra alias Bebot Ejandra alias Bebot Ocay
Suangco, Magdalena Calunod y Maganoy alias Magdalena Saliot-Suangco,
,

Roel Ceron Revilla and Edwin Tampos y Amparo of kidnapping for ransom
under Article 267 of the Revised Penal Code, as amended, sentencing each
of them to suffer the death penalty is AFFIRMED with MODIFICATION.
The aforementioned appellants are ORDERED to pay, jointly and severally,
to the victim Ed Henderson Tan and his parents P350,OOOas moral damages,
and to pay, jointly and severally, to the spouses Eddie and Marileen Tan, the
amount of~85,OOO as actual damages.

In accordance with Section 25 of

Rep. Act No. 7659, amending

Section 83 of the Revised Penal Code, let the records of this case be
forthwith forwarded, upon finality of this Decision, to the Office of the
President for possible exercise of the pardoning power.

SO ORDERED.
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DECISION
CARPIO, J.:
The Case

Before this Court for automatic review is the Decision I dated 5 June
2001 of the Regional Trial Court ofBariIi, Cebu, Branch 60 ("trial court"),

•

On official leave.
On official leave.
Acting Chief Justice.
Penned by Judge I1defonso B. Suerte.
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in Criminal Case Nos. CEB-BRL-478 and CEB-BRL-479.

The trial court

found Florentino Escultor ("appellant") guilty beyond reasonable doubt of
two counts of statutory rage. The dispositive portion of the decision reads:
i

JUDGMENT
is therefore rendered declaring the accused,
FLORENTINO ESCULTOR, GUILTY of ST~TUTORY RAPE and is
hereby sentenced to suffer the penalty of Death for each of two (2) counts
rape (sic). The accused is further ordered to pay the victim the sum of
PI00,000.00 as civil indemnity ..
\"1.

SO ORDERED.2

The Charges

The prosecution charged appellant with two counts of rape committed
against the daughter of his common-law wife. The Informations read:
In Criminal Case No. CEB-BRL-478:
That sometime in the year 1995, at Sitio Canlatumbo, Barangay
Giloctog, Municipality of Barili, Province of Cebu, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused
who is the step father of the victim, with lewd design and by means of
force and intimidation, did then and there willfully, unlawfully and
feloniously lie and succeed in having carnal knowledge with Jenelyn
Alcontin, a minor who is only seven (7) years of age, against her will and
consent.
CONTRAR Y TO LAW.3

In Criminal Case No. CEB-BRL-479:
That on the 13th day of January, 2000, at Sitio Canlatumbo,
Barangay GiIoctog, Municipality of Barili, Province of Cebu, Philippines,
and within the jurisdiction of this Honorable Court, the above-named
Rollo, p. 59.
Records, pp. 1-2.

---Decision
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accused who is the step father of the victim, with lewd design and by
means of force and intimidation, did then and there willfully, unlawfully
and feloniously lie and succeed in having carnal knowledge with Jenelyn
Alcontin, a minor who is only eleven (11) years of age, against her will
and consent."
i

/

Arraignment and Plea

When arraigned on 18 July 2000, appellant, with the assistance of
counsel, pleaded not guilty to the charges." Joint trial of the cases followed.

The Trial

Version of the Prosecution

The prosecution presented two witnesses: the victim Jenelyn Alcontin
or Jennylyn Manansad Lomaino ("Jenelyn,,)6 and Dr. Noli Yap ("Dr. Yap"),
the municipal health officer who conducted the physical examination on
Jenelyn.

4

5
6

Ibid., pp. 3-4.
Ibid., p. 15.
The Informations identify the victim as Jenelyn Alcontin. The birth certificate presented during the
trial shows that the victim is registered under the name Jennylyn Manansad Lomaino. Jenelyn testified
in court that Jenelyn Alcontin and Jennylyn Manansad Lomaino are one and the same person. She
explained that her mother is Erlinda Manansad Lomaino while her mother's first husband was
surnamed Alcontin. Thus, she sometimes uses her mother's maiden name or that of her mother's first
husband.
-
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Brief,

the Solicitor

General

summarized

prosecution's version ()f the two incidents as followsj
Sometime in 19~5, Jenelyn A1contin ~riv~te complainant), then 7
years old, was lying on the floor of their house in Sitio Canlatumbo,
Giloctog, Barili, Cebu when Florentino Escultor (appellant), common-law
husband of private complainant's mother Linda Alcontin, undressed her
(at the time, Linda was out of the house). After-jemoving all her clothing,
appellant, who was already naked, placed himsel f on top of her and
forcibly inserted his organ on her vagina. Private complainant cried.
After ejaculating, appellant warned her not to reveal the incident to anyone
otherwise he would kill her (TSN, February 8, 2001, pp. 3-4).
The incident was repeated in the morning of January 13, 2000 (at
the time, private complainant's mother and younger brother was (sic) in
the market buying com grits). While the private complainant was inside
the house, appellant asked her to remove his moustache.
Private
complainant complied (private complainant was then 11 years old) (TSN,
February 8,2001, p. 7).
After shaving his moustache, appellant ordered the private
complainant to sleep as he would follow her mother to the market (ibid).
After a while, appellant returned (ibid).
Private complainant was lying on the floor when appellant sat
beside her. He pulled off his pants and ordered her to undress. When
private complainant ignored him, appellant forcibly removed her clothes
(TSN, February 8,2001, p. 8).
After undressing her, appellant thrust his genital organ toward her
private part and made successive pumping motions. After ejaculating,
appellant threatened private complainant with harm should she divulge the
incident to anyone (TSN, February 8,2001, pp. 8-9; February 22,2001, p.
8).
Unable to bear anymore appellant's bestiality, private complainant
confided her ordeal to her elder brother Jerry (private complainant's halfbrother from her mother's first marriage). Her brother immediately
accompanied her to the DSWD.
Said office helped the private
complainant in filing the complaint against the appellant (TSN, February
8,2001, p. 9; February 22,2001, p. 5).
The medical examination of appellant showed the presence of an
old healed hymenal laceration. The examining physician concluded that
the private complainant could have been raped in 1995. It is also possible

the

----

*
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that the sexual assault was repeated in 2000 (TSN, October 12, 2000, pp.
3_4).7

'I

. of the Defense'
Version
/'

The defense presented appellant as its only witness.

The Public

Attorney summarized appellant's testimony as follows:

"'.

FLORENTINO ESCULTOR testified that he is irmocent of the
charges imputed against him. He knew the complainant personally
because she is the daughter of his common-Jaw-wife.
He had an
agreement with her mother that he can instill discipline on the complainant
whenever she commits any wrong. There were instances that he used a
broom or a piece of wood or stick in hitting the complainant. Every time,
he would discipline the complainant, she would run away from home.
He learned that a certain Montano brought the complainant to the
Municipal Hall and then charges were filed against him. (TSN, March 8,
2001, pp. 1_4)8

The Trial Court's Judgment

The

trial

court

found

spontaneous and straightforward.

Jenelyn's

testimony

positive,

credible,

The trial court was fully convinced that

she was telling the tru th when she testified in court.

On the other hand, the

trial court found appellant's denial unworthy of belief. The trial court held
that appellant committed statutory rape since the prosecution established that

8

Rollo, pp. 73-76.
Ibid., p. 43.
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appellant had sexual intercourse with the victim who was below twelve (12)
years old.

In imposing the death penalty, th~ trial court considered

appellant's live-in relatiopship with the victim's mother coupled with

the

i

victim's age as attendant circumstances.
/

Issues

Appellant

seeks the reversal of his con viction on the following

grounds:
I
THE COURT A QUO GRAVELY ERRED IN
CONVICTING APPELLANT IN CRIM. CASE
NO. CEB-BRL-478 DESPITE THE DENIAL OF
HIS RIGHT TO DUE PROCESS.
II
THE COURT A QUO GRAVELY ERRED IN
CONVICTING APPELLANT OF THE CRIME
OF RAPE IN CRIM. CASE NO. CEB-BRL-479
DESPITE LACK OF SPECIFIC DETAILS ON
HOW APPELLANT COMMITTED THE RAPE.
III

THE COURT A QUO GRAVELY ERRED IN
IMPOSING THE SUPREME PENALTY OF
DEATH FOR EACH COUNT OF RAPE
DESPITE
THE
FACT
THAT
THE
9
INFORMATIONS WERE DEFECTIVE.
9

Ibid., pp. 39-40.

''I.
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The Court's Ruling

,

,"

..•

The Court has reviewed the records of ithis case and has found
appellant's

contentions partly meritorious.

Anappeal

in a criminal case

/

opens the entire case for review on any question, including one not raised by
.

the parties,

10

Allegation of Exact Date or Month in the Information

Appellant points out that the first information merely alleged that
appellant committed the rape in 1995. There was no mention of the exact
date or at least the month the incident happened. Appellant contends that as
a result, he had no opportunity to defend himself of the rape allegedly
committed in that year because the information did not specify the date. He
could not interpose the defense of alibi for the whole year of 1995.

This contention is untenable.

Rule 110 of the Rules of Court (before the amendment by the Rules
on Criminal Procedure that took effect on 1 December 2000) provides:
Sec. 11. Time of the commission of the offense. - It is not
necessary to state in the complaint or information the precise time at
which the offense was committed except when time is a material
ingredient of the offense, but the acts may be alleged to have,' been
10

People v. Mataro, G.R. No. 130378,8 March 2001,354 SeRA 27.

----

t
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committed at any time as near to the actual date at which the offense was
committed as the information or complaint will permit.
~

We have repeatedly held ,.that the date of the "om mission of rape is not an
1

essential element of the crime. 11 It is not necessary to state the precise time
when the offense was committed except when-time is a material ingredient
of the offense.

In statutory rape, time is not an essential element.

12

What is
\'"

important is that the information alleges that the victim was a minor under
twelve years of age and that the accused had carnal knowledge of her, even
if the accused did not use force or intimidation on her or deprived her of
reason.

The allegation in the first information in CEB-BRL-478 that appellant
committed the rape "sometime in the year 1995" was sufficient to inform
appellant that he was being charged of rape of a child who was 7 years old.
The allegation adequately afforded appellant an opportunity to prepare his
defense.

Thus, in People v. Espejon"

the Court convicted the accused of

rape under an information charging him with rape perpetrated "sometime in
the year 1982 and dates subsequent thereto" and "sometime in the year 1995
and subsequent

thereto."

Thus, appellant in the present case cannot

complain that he was deprived of his right to be informed of the nature of the
accusation against him.
II

12
13

People v. Hilet, G.R. Nos. 146685-86, 30 April 2003; People v. Garcia, G.R. No. 117406, 16 January
2001,349 SCRA 67; People v, Alba, 365 Phil. 365 (1999).'
People v. Awing, G.R. Nos. 133919-20,19 February 2001,352 SCRA 188.
427 Phil. 672 (2002).
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The time of the commission of the crime assumes importance only
when it creates serious doubt on the commissipn

of the rape or the

sufficiency of the evidence for purposes of conviction.

14

The date of the

commission of the rape becomes relevant only when the accuracy and
truthfulness

of the victim's narration almost hinge on the date of the

commission of the crime. IS
is plainly

denial.

In this case, the

defense raised by appellant

However, there is no dispute that when the alleged first

rape occurred in 1995, appellant was living with Jenelyn's mother and
Jenelyn in one house. Appellant himself testified that they were all living in
one house since 1989.16 Thus, the veracity of the rape charge is not
dependent on the time of the commission of the offense but on Jenelyn's
credibility. The trial court considered the following testimony of Jenelyn on
the 1995 rape incident as believable and truthful:
Q:
A:
Q:
A:

To be specific how it was done by Florentino Escultor when you
said you were abused by him?
r was raped by him.

Q:
A:

How did Florentino Escultor raped (sic) you?
While I was lying he undressed me.

Q:

And upon being undress (sic) what did Florentino Escultor
you?
He placed himselfon topofme.

A:

14
15

16

What did Florentino Escultor do to you in 1995 as contained in the
information?
He abused me.

People v. Cantomayor, G.R. No. 145522,5 December 2002,393
Ibid.
TSN dated 8 March 2001, p. 2.

SeRA 504.

do to
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Q:
A:

What other thing did he do to you?
I was then molested.

Q:
A:

How did Florentino Escultor molest you?
He also undressed himself.
. .•
i

Q:
A:

You mean you were naked so do with (sic) Florentino Escultor?
Yes sir.

Q:
A:

Did he Florentino Escultor succeeded (sic) in his lewd desire?
Yes.

Q:

According to you, you were molested and Florentino Escultor
succeeded in his intention to rape you. After that did he tell you
anything if any?
He told me not to tell to anybody about what he had done to me.

/"

A:

Q:
A:
Q:
A:
Q:
A:

How did you know that Florentino Escultor succeeded in his
intention to rape you?
He inserted his penis to my sexual organ.
How did you know that the penis of Florentino Escultor was
inserted to your sex organ?
Because I was awaken.
And what did you feel during that particular time when the organ
of Florentino Escultor was inserted to your vagina?
I felt pain.

Q:
A:

Did you not shout for help?
No, because Florentino Escultor
kill me ifI will do.

Q:
A:

Where was your mother during that time?
She was out of home working.

Q:
A:

Where was your mother working?
At Poblacion, Barili, Cebu.

Q:
A:

What time was that in 1995 when Florentino Escultor molested
you?
In the evening.

Q:
A:

Can you estimate the time?
I could no longer recall.

Q:

In 1995 you were sexually abused by Florentino Escultor by
inserting his penis to your sex organ, where did this incident
happen?
At Latumbo, Barili.

A:

told me not to shout and he will

..J__
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Q:
A:

In what particular place?
At the house.

Q:

The same house where your mother and Flo~ntino Escultor were
living?
, .
Yes, sir.
'1

.

A:

i

Q:
A:

Do you have brothers and sisters?
Yes.

Q:
A:

/
How old were they?'
I do not know because they are living in Iligan.!"

When it comes to credibility, the trial court's assessment deserves
great weight, and is even conclusive and binding, if not tainted with
arbitrariness
influence."

or oversight of some fact or circumstance

of weight and

The reason is obvious. Having the full opportunity to observe

directly the witnesses' deportment and manner of testifying, the trial court is
in a better position than the appellate court to evaluate properly testimonial
evidence.

19

Appellant has not given us any reason, and we find none, to

depart from or give exception to this principle.

Testimony of Victim is Lacking in Details

Appellant argues that the prosecution failed to prove the second rape
beyond reasonable doubt.
what transpired

17
18
19

Appellant points out that Jenelyn's testimony on

on l3 January 2000 was nothing but a mere general

TSN dated 8 February 2001 , pp. 14-17.
People v. Narido, 374 Phil. 489 (1999).
Ibid.

----

11
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narration without specifically telling the chain of events.

There was even

no mention of penetration or the insertion of appellaqt's penis in her vagina.

,
Jenelyn testified on direct examination as follows:
"

A:

Another information for rape against Elorentino Escultor which
refer to an incident on January 13, 2000, where did this incident
happen?
Also at Giloctog, Barili.

Q:
A:

In what particular place?
Also at the house.

Q:
A:

You mean the same house where the first incident happen?
In a different house.

Q:
A:

Who owns that house?
It was owned by Florentino Escultor.

Q:And
A:

during that date on Jan. 13, 2000 you were living at that
house?
Yes sir.

Q:
A:

How many are you living at that house?
The four (4) of us.

Q:
A:

You mean you, your mother and Florentino Escultor?
With my younger brother.

Q:
A:

How old is your younger brother?
He was then six (6) years old when the incident happen.

Q:
A:

What is the name of your brother?
Jr. Escultor.

Q:
A:

Who is the father of Jr. Escultor?
Florentino Escultor.

Q:
A:

And the mother is your mother?
Yes sir.

Q:

You claimed that you were abused by Florentino Escultor on Jan.
13,2000 were was your mother at that time?
She was in the market buying corn grits.

Q:

A:

----

Q:

A:

How about your younger brother, where was he?
He was together with my mother.

A:

Who was left in the house?
Me and Florentino Escultor.

Q:
A:

i
What were you doing at that time?
I was told by Florentino Escultor to pull up his moustache.

Q:
A:

Can you recall what time was that?
About 9:00 o'clock in the morning.

Q:

A:

What did he (Florentino Escultor) do to you on Jan. 13, 2000 at
9:00 o'clock in the morning, while you were pulling his
moustache?
After that he told me to sleep because he will follow my mother.

Q:
A:

In effect, did Florentino Escultor follow your mother?
No.

Q:
A:

And what did he do instead of following your mother?
After I laid on the floor, Florentino Escultor placed himself on top
of me.

Q:
A:

Was he dressed when he placed himself on top of you?
He was wearing shirt but he pulled off his pants.

Q:
A:

How about you, were you naked?
I have my dress.

Q:
A:

What did Florentino Escultor do to you?
He commanded me to undress but I did not obey so he undress
(sic) me because at that time my mother was about to arrive.

Q:
A:

Can you tell if during that time Florentino Escultor was able to
commit the sexual act to you?
Yes sir.

Q:
A:

Can you tell if there was push and pull move (sic)?
Yes sir.

Q:
A:

And what did you feel?
I cried because of pain.

Q:
A:

Why did you not tell Florentino Escultor to stop?
I did not tell him to stop because I was afraid.

Q:
A:

Did you not shout for help?
I did not. 20

Q:

20
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On continuance, Jenelyn's testimony established that appellant succeeded in
sexually abusing her. She testified:
Q:

A:
Q:

A:

During the lirst'rape which an inforrn~ti~q, \\US filed in March 21,
2000 regarding an incident that happen (sic) in the year 1995 when
you were still seven (7) years old and during that time you were
threatened, can you remember if the organ ()f Florentino Escultor
was actually' inserted to your sex organi'-"
Yes sir.
And the same is true also on the second information on Jan. 13,
2000 when YOU were eleven (11) years old when you were also
actually raped the organ of Florentino Fscultor was actually
inserted to "our sex orean?
Yes sir.21 (Emphasis supplied)

Jenelyn testified that appellant placed himself on top of her while she
was lying on the floor.

He pulled off his pants and undressed Jenelyn.

Appellant made push and pull movements at which point Jenelyn cried
because she felt pain. When asked by the prosecutor whether "the organ of
appellant was actually inserted into her sex organ," J enelyn replied "Yes."

A question that suggests to the witness the answer, which the
examining party wants, is a leading question."
are not allowed.

21
22

As a rule, leading questions

However, the rules provide for exceptions when the

TSN dated 22 February 2001. pp. 7-8.
Section 10, Rule 132 (as amended effective July 1, 1989) of the Revised Rules of Court provides:
"SEe. 10, Leading and misleading questions, -- A question which suggests to the witness
the answer which the exanuning party desires is a leading question It is not allowed, except:
(a) x x x
(b) x x x
(c) When there is difficulty in getting direct and intelligible answers from a' witness
who is ignorant, or {/ child of tender years, or is of feeble mind, or a deaf-mute; x x
x."
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witness is a child of tender years" as it is usually difficult for such child to
state facts without prompting or suggestion."

~eading

necessary to coax the truth-out of their reluctant-lips.

,

25

questions are

The prosecutor asked

leading questions to Jcnelyn as she was young and unlettered, making the
recall of events difficu it, if not uncertain. Jenelyn was only 11 years old the
second time appellant sexually assaulted her and 12 years old when she
testified in court.

Her educational attainment is only Grade 1.26 As

explained in People v. Daganior"
The trend ill procedural law is to give wide latitude to the courts in
exercising control over the questioning of a child wi tncss. The reasons are
spelled out in our Rule on Examination of a Child Witness, which took
effect on December 15,2000, namely, (1) to facilitate the ascertainment of
the truth, (2) to ensure that questions are stated in a form appropriate to
the developmental level of the child, (3) to protect children from
harassment or undue embarrassment, and (4) avoid waste of time.
Leading questions in all stages of examination ofa child are allowed if the
same will further the interests of justice.

Although

Jenelyn's testimony was not perfect in all details, it bore

the earmarks of truth. She was not sophisticated enough to fabricate the
crime of rape against her mother's live-in partner.

The revelation of a

young and innocent chi ld whose chastity was abused deserves full credit."
Surely, Jenelyn would not concoct a story of defloration,

allow the

examination of her private parts and expose herse! r to the humiliation of a
23
24
25
26
27

28

Ibid.
People v. Perez, G.R. No. 1-+2:'156,5February 2003,397
Ibid.
TSN dated 7 December 2000. p, 8.
425 Phil. 186 (2002).
People v. Narido, supra, see note 18.
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.public trial if she was not motivated solely by a desire to vindicate her
honor.

As the Court has stressed in numerous caSfs, when a woman or a

child victim says that sl)e has been raped, 'she in effect says all that is

,

necessary to show that rape was indeed committed."

At any rate, if the

defense wanted to object on the ground that leading questions were being
asked the victim, they could have done so. However, they did not. Thus,
appellant waived the defense based on this ground.

Lastly, appellant contends that the doctor who examined Jenelyn only
a week after the alleged second rape on 13 January 2000 testified that the
laceration was already old, which shows that no rape was committed on that
date.

In crimes against chastity, the medical examination of the victim's

genitalia is not a necessary element for the successful prosecution of the
crime. The examination is merely corroborative in nature.'"

The fact that

Dr. Yap did not find fresh lacerations when he examined Jenelyn a week
after the alleged

commission of the second rape does not negate rape.

Absence of fresh hymenal lacerations does not disprove sexual abuse
especially when the victim is a child.3! To prove rape, it is sufficient that the
penis touched the labia of the pudendum of the victi m.32

29

30
31
32

Supra, see note 27.
People v, Aspuria, G.R. Nos. 139240-43, 12 November 2002,391
P eople v, Llanita, 416 PhilLJ21 (2001).
Ibid.

SCRA 404.

----
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his

defense,

appellant

merely

denied

Appellant insinuates that the charges were filed ~cause

rapmg

Jenelyn.

he punishes the

children of Linda Alcontip, including Jenelyn, <todiscipline them. Denial is

,

an intrinsically weak defense, which the accused must buttress with strong
evidence of non-culpability to merit credibility."

Appellant did not even

attempt to corroborate any material allegation in his testimony.
denial constitutes

negative

evidence,

A mere

which does not deserve greater

evidentiary weight than the declaration of a credible witness who testifies on
affirmati ve matters. 34

Penalty and Damages

The trial court convicted appellant under Article 335 of the Revised
Penal Code, as amended by Republic Act No. 7659:'5 and Republic Act No.
8353,36 which reads:
Article 2M-A. Rape;
Committed 1)

33

35
36

IS

By a man who shall have carnal knowledge of a woman under
any of the circumstances:

x x x.

34

When And How Co 111mitted. - Rape

People v. Hivela, 373 Phil. 600 (1999).
Ibid.
Effective 31 December 19(n.
Effective 22 October 1997.

t
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d) When the offended party is under twelve (12) years of
age or is demented, even though none of the
circumstances mentioned above is present.
~

x x x.

.,
i

Article 266- B. Penalties. - x x x.
x x x.

/

The death penalty shall also be imposed if the crime of rape is
committed
with
any of the
following
aggravating/qualifying
circumstances:
1) When the victim is under eighteen (18) years of age and the
offender is a parent, ascendant, step-parent, guardian, relative
by consanguinity or affinity within the third civil degree, or the
common-law spouse ofthe parent of the victim;
x x x.

We hold that the trial court correctly found appellant guilty of two (2)
counts of statutory rape. The prosecution established Jenelyn's age during
the trial with the presentation of her birth certificate showing that she was
born on 15 July 1988. Hence, when appellant raped Jenelyn in 1995, she
was only 7 years old.

When appellant raped her a second time

on 13

January 2001, she was I 1 years old. Where the victim is below 12 years of
age, violence or intimidation is not required, and the only subject of inquiry
is whether "carnal knowledge" took place." Proof of force, intimidation or
consent is unnecessary, not only because force is not an element of statutory

37

People v. Rote, G.R. No. 146188, 11 December 2003.
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rape, but the absence of free consent is conclusively presumed when the
victim is below the age of twelve. 38

,

'

..

Nevertheless, the death penalty is not the/correct penalty for the two
counts of rape committed by appellant because the two informations in
"/

Criminal Case Nos. CEB-BRL-478 and CEB-BRL-479 failed to correctly
state appellant's relationship with Jenelyn. To justify the death penalty, the
prosecution must specifically allege in the information and prove during the
trial the qualifying circumstances of the minority of the victim and her
relationship to the

0

ffender. 39 The information must jointly allege these

qualifying circumstances to afford the accused his right to be informed of
the nature and cause of the accusation against him.40 Sections 841 and 942 of
Rule 110 of the Revised Rules of Criminal Procedure expressly mandate that
the qualifying circumstance should be alleged in the information.

Although the prosecution proved that appellant was the common-law
spouse of Jenelyn's mother, what appears in the informations is that the
victim is the stepdaughter of appellant.

38
39
40
41

42

A stepdaughter is the daughter of

Ibid.
People v. Santos, G.R. No. 145305,26 June 2003.
People v. Rata, G.R. Nos. 145523-24, 11 December 2003.
SECTION 8. Designation uf the Offense. - The complaint or information shall state the designation
of the offense given by the statute, aver the acts or omissions constituting the offense, and specify its
qualifying and aggravating circumstances. If there is no designation of the offense, reference shall be
made to the section or subsection of the statute punishing it. (8a)
SECTION 9. Cause of the Accusation. - The acts or omissions complained of as constituting the
offense and the qualifying and aggravating circumstances must be stated in ordinary and concise
language and not necessarily in the language used in the statute but in tenus sufficient to enable a
person of common understanding to know what offense is being charged as well as its qualifying and
aggravating circumstances and for the court to pronounce judgment. (9a)
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one's spouse by a previous marriage.f

For appellant to be the stepfather of

Jenelyn, he must be legally married to Jenelynjs

mother.

However,

appellant and the victim's mother were not legally married but merely lived

,

in common-law relation.

The two informations fai led to allege specifically

that appellant was the common-law spouse oftfie victim's mother. Instead,
the two informations erroneously alleged the qua Iifying circumstance that
appellant was the stepfather of the victim. Hence, appellant is liable only for
two counts of simple statutory rape punishable with reclusion perpetua for
each count.

Lastly, we affirm the trial court's

award of civil indemnity of

PIOO,OOOor P50,000 for each of the two counts of simple statutory rape in
accordance with recent case law."

In addition, appellant shall pay the

victim PIOO,OOOin moral damages or P50,000 for each count of rape,
which are awarded to rape victims without need of pleading or proof of its
basis.

WHEREFORE,

the Decision dated 5 June 2001 of the Regional Trial

Court of Barili, Cebu, Branch 60, in Criminal Case Nos. CEB-BRL-478 and
CEB-BRL-479

is MODIFIED.

Appellant Florentino Escultor is found

guilty of two (2) counts of SIMPLE RAPE. He is sentenced to suffer the
43
44

1
Peop e v. Hilet, G.R. Nos. 146685-86,30
Peop Ie vs. Bato, 382 Phil. 558 (2000).

April 2003.

#
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penalty of reclusion perpetua for each count of rape. He is also ordered

to

pay the victim, Jenelyn A1contin, PIOO,OOOas civil i{ldemnityand PIOO,OOO
as moral damages for the jwo counts of rape ..•.
i

SO ORDERED.

,
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FIRST DIVISION

[G.R. No. 160421. October 4, 2004]

SPOUSES PHILIP RECTO and ESTER C. RECTO, represented by their
Attorney-in-fact, GENEROSO R. GENEROSO, petitioners, vs. REPUBLIC
OF THE PHILIPPINES, respondent.
DECISION
YNARES-SANTIAGO, J.:

This is a petition for review on certiorari challenging the January 16, 2003 decision

[1]

of the
[2]

Court of Appeals in CA-G.R. CV No. 65407 which reversed the September 7, 1998 decision of
the Regional Trial Court of Tanauan, Batangas, Branch 6 in Land Registration Case No. T-320.
Likewise assailed is the appellate court’s October 17, 2003 resolution
for reconsideration.

[3]

denying petitioners’ motion

On February 19, 1997, petitioner spouses Philip Recto and Ester C. Recto, filed with the
Regional Trial Court of Tanauan, Batangas, Branch 6, an application for registration of title over a
[4]

23,209 square meter lot, designated as Lot 806, Cad-424, Sto. Tomas Cadastre, Plan
Ap-04-010485, situated in Barangay San Rafael, Municipality of Sto. Tomas, Province of Batangas,
under Presidential Decree (P.D.) No. 1529, otherwise known as the Property Registration Decree.
They also prayed in the alternative that their petition for registration be granted pursuant to
Commonwealth Act (C.A.) No. 141, or the Public Land Act.

[5]

Petitioners alleged that on June 4, 1996, they purchased Lot 806 from sisters Rosita Medrana
[6]

Guevarra and Maria Medrana Torres for the amount of P6,943,534.40. The two, in turn, inherited
the lot from their deceased parents, Vicente and Eufemia Medrana. Maria, born on October 22,
1917, declared that since 1945, her father was already the owner of Lot 806. She became aware
of her father’s possession of the subject lot in the concept of owner in 1930 when she was 13
years of age. The possession of the subject lot by the Medrana family prior to 1945 was
[7]

corroborated by Rosita, who testified that in 1935 when she was 13 years of age, she first came
to know that her father was the owner of Lot 806. The sisters added that during the lifetime of
Vicente, he planted rice and corn on the lot with the help of their tenant. After his demise, they
continued to plant the same crops through hired farmers.

[8]

Petitioners presented the following documentary evidences –
[9]

[10]

(1) Blue Print Copy of the Plan and Technical Description of Lot 806, both certified by Land
Management Services (formerly the Bureau of Lands), of the Department of Environment and Natural
Resources (DENR);
(2)

[11]

Tax Declarations

of the lot for the years 1948, 1955, 1968, 1974, 1980, 1987, 1989 and 1994 (in the
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name of Vicente Medrana); 1996 (in the name of Rosita Guevarra and Maria Torres); and 1998 (in the name
of Philip and Ester Recto).
(3)

Certification of Non-Delinquency for the year 1998 from the Municipal Treasurer of Sto. Tomas,

Batangas;

[12]

[13]

(4) Report from the Community Environment and Natural Resources Office, Department of
Environment and Natural Resources (DENR) stating, among others, that –
(a)

the entire area is within the alienable and disposable zone as classified under
Project No. 30 L.C. Map No. 582 and released and certified as such on December
31, 1925; (Emphasis, supplied)

(b)

the lot is not within a reservation area nor within the forest zone;

(c)

the lot is not within a previously issued patent, decree or title.

(f)

(d)

there is no public land application filed for the same land by the applicant or any other
person;

(e)

the land is covered by Tax Declaration No. 021-02166-A in the name of the
predecessor-in-interest and that there is no difference in area;

the lot is agricultural in nature; and
(g)

(5)

the lot does not encroach upon an established watershed, riverbed and river bank
protection.

Report from the Land Management Bureau that the land involved is not covered by any land patent or
[14]

by land application pending issuance of patent.

(6) Report from the Forest Management Service, DENR that the subject lot falls within Alienable and
Disposable lands, Project No. 30 of Sto. Tomas, Batangas, per BFD LC Map No. 582 certified on December
[15]

31, 1925.

(7) Report from the Land Management Sector, DENR that Plan Ap-04-010485, Lot 806, Cad-424, Sto.
Tomas Cadastre, situated in the Barangay of San Rafael, Municipality of Sto. Tomas, Province of Batangas, is
[16]

not a portion of nor identical to any previously approved isolated survey.

There being no opposition to the petition from any private individual, an Order of General
Default was issued by the trial court.

[17]

On September 7, 1998, the court a quo rendered a decision granting the petition for
registration. The dispositive portion thereof, reads:
WHEREFORE, and upon previous confirmation of the Order of General Default, this Court hereby
adjudicates and decrees Lot 806, Cad-424, Sto. Tomas Cadastre on plan Ap-04-010485, situated in San
Rafael, Sto. Tomas, Batangas, with an area of 23,209 square meters, in favor of and in the names of Spouses
Philip Recto and Ester C. Recto, Filipino citizens and residents of 1322 Palm Avenue, Dasmariñas Village,
Makati City.

10/16/2014 9:21 AM

Sps Recto vs Rep of the Phils : 160421 : October 4, 2004 : J. Ynares-Sant...

3 of 8

http://sc.judiciary.gov.ph/jurisprudence/2004/oct2004/160421.htm

Once this Decision shall have become final let the corresponding decree of registration be issued.
SO ORDERED.

[18]

The Republic, represented by the Solicitor General appealed to the Court of Appeals
contending that petitioners failed to – (1) offer in evidence the original tracing cloth plan of the
land; (2) prove possession of the lot for the period required by law; and (3) overthrow the
presumption that subject property forms part of the public domain.

[19]

On January 16, 2003, the Court of Appeals reversed the decision of the trial court on the sole
ground of failure to offer in evidence the original tracing cloth plan of the land.

[20]

Petitioners filed a motion for reconsideration praying that in view of their compliance with all
the substantive and procedural requirements for registration, save for the submission of the
tracing cloth plan, the case be remanded to the trial court for the presentation of the said tracing
cloth plan. The Solicitor General, on the other hand, interposed no objection to petitioners’ motion
for reconsideration.

[21]

On October 17, 2003, the Court of Appeals denied petitioners’ motion for reconsideration.
Hence, the instant petition praying for the remand of the case before the trial court.

[22]

In its Comment, the Solicitor General manifested that in the interest of justice, he will not to
oppose the petition.

[23]

Section 14 (1) of Presidential Decree No. 1529 states:
SEC. 14. Who may apply. – The following persons may file in the proper Court of First Instance [now the
Regional Trial Court] an application for registration of title to land, whether personally or through their duly
authorized representatives:
(1) Those who by themselves or through their predecessors-in-interest have been in open, continuous,
exclusive and notorious possession and occupation of alienable and disposable lands of the public domain
under a bona fide claim of ownership since June 12, 1945, or earlier.
On the other hand, Section 48 (b) of Commonwealth Act No. 141, as amended by Section 4 of
Presidential Decree No. 1073, provides:
The provisions of Section 48(b) and Section 48(c), Chapter VIII, of the Public Land Act are hereby amended
in the sense that these provisions shall apply only to alienable and disposable lands of the public domain
which have been in open, continuous, exclusive and notorious possession and occupation by the applicant
himself or thru his predecessor-in-interest, under a bona fide claim of acquisition of ownership, since June 12,
1945.
Thus, before one can register his title over a parcel of land, the applicant must show that – (a)
he, by himself or through his predecessors-in-interest, has been in open, continuous, exclusive
and notorious possession and occupation of the subject land under a bona fide claim of ownership
since June 12, 1945 or earlier; and (b) the land subject of the application is alienable and
disposable land of the public domain.

[24]

In the instant case, Rosita and Maria the predecessors-in-interest of petitioners, categorically
testified that they, and prior to them their father, had been cultivating and possessing Lot 806 in
the concept of owners. Maria, having been born on October 22, 1917, and Rosita on October 29,
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1922, were 13 years of age when they became aware of their family’s possession of Lot 806 in
1930 and 1935, respectively. At 13, they were undoubtedly capable and competent to perceive
their father’s possession of Lot 806 in the concept of owner. Moreover, the trial court found their
testimonies to be worthy of belief and credence. Considering that the judge below is in a better
position to pass judgment on the issue, having personally heard the witnesses testify and
observed their deportment and manner of testifying, her findings deserve the highest respect.

[25]

The fact that the earliest Tax Declaration of the subject lot was for the year 1948 will not
militate against petitioners. Note that said 1948 Tax Declaration cancels a previous Tax Declaration
(No. 26472),

[26]

thus substantiating petitioners’ possession of Lot 806 through their predecessor[27]

in-interest even prior to said date. At any rate, in Republic v. Court of Appeals, it was held that
the belated declaration of the lot for tax purposes does not necessarily mean that possession by
the previous owners thereof did not commence in 1945 or earlier. As long as the testimony
supporting possession for the required period is credible, the court will grant the petition for
registration. Pertinent portion of the decision, reads –
Petitioner questions the credibility of claimant Divinaflor who testified on the possession of Marcial Listana
for the period required by law. The issue of credibility is unavailing considering that the judge below is in a
better position to pass judgment on the issue having personally heard the witnesses testify and observed their
deportment and manner of testifying. Being in a better position to observe the witnesses, the trial court’s
appreciation of the witness’ testimony, truthfulness, honesty, and candor, deserves the highest respect.
xxx

xxx

xxx

… [A] person is competent to be a witness if (a) he is capable of perceiving at the time of the occurrence of
the fact and (b) he can make his perception known. True, in 1939, Divinaflor was not born yet, but in 1945,
he was four years old, residing in Maramba, Oas, Albay, where the subject lot is located. As his testimony
goes, he and Marcial Listana were barrio mates, and that he usually passes by the subject land. The fact that
Divinaflor was only a child at the required inception of possession does not render him incompetent to testify
on the matter. It is well-established that any child regardless of age, can be a competent witness if he can
perceive, and perceiving can make known his perception to others and that he is capable of relating truthfully
facts for which he is examined. The requirements of a child’s competence as a witness are: (a) capacity of
observation; (b) capacity of recollection; and (c) capacity of communication. There is no showing that as a
child, claimant did not possess the foregoing qualifications. It is not necessary that a witness’ knowledge of
the fact to which he testifies was obtained in adulthood. He may have first acquired knowledge of the fact
during childhood, that is, at the age of four, which knowledge was reinforced through the years, up until he
testified in court in 1990. There is reason to reject petitioner’s claim that Divinaflor is incompetent to testify
regarding Listana’s possession since it appears undisputed that Divinaflor grew up in Maramba, Oas, Albay,
and had occasion to see Listana possessing the land.
Finally, we agree with the Court of Appeals that the belated declaration of the property for tax purposes does
not necessarily lead to the conclusion that the predecessors were not in possession of the land as required by
law since 1945. Petitioner capitalizes on the fact that the earliest tax declaration presented took effect only in
1980 while the certificate of tax payment is dated 1990. While this Court has held in a long line of cases that
tax declarations or tax receipts are good indicia of possession in the concept of owner, it does not necessarily
follow that belated declaration of the same for tax purposes negates the fact of possession, especially in the
instant case where there are no other persons claiming any interest in Lot 10739.
So also, there is no doubt that Lot 806 is an alienable land of the public domain having been
released and certified as such on December 31, 1925. As further certified by the Community
Environment and Natural Resources Office of the DENR, the entire area of Lot 806 is an
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agricultural land; within an alienable and disposable zone; not within a reservation area nor within
a forest zone; and does not encroach upon an established watershed, riverbed, and riverbank
[28]

protection.
Petitioners were thus able to successfully meet the requisite for original registration
of title, to wit: open, continuous, exclusive and notorious possession and occupation of an
alienable and disposable land under a bona fide claim of ownership since June 12, 1945 or earlier.
Nevertheless, the Court of Appeals reversed the decision of the trial court granting the petition
for registration on the ground of petitioners’ failure to submit in evidence the original tracing cloth
plan of Lot 806. Indeed, the submission of the tracing cloth is a mandatory requirement for
[29]

registration.
However, it was held that while the best evidence to identify a piece of land for
registration purposes is the original tracing cloth plan from the Bureau of Lands, blue print copies
[30]

[31]

and other evidence could also provide sufficient identification. In Republic v. Court of Appeals,
the Court ruled that the blueprint copy of the cloth plan together with the lot’s technical description
duly certified as to their correctness by the Bureau of Lands (Now the Land Management Bureau
of the DENR)

[32]

are sufficient to identify the land applied for registration, thus –

On the first challenge, the petitioner invokes the case of Director of Lands v. Reyes, where it was held that
“the original tracing cloth plan of the land applied for which must be approved by the Director of Lands” was
“a statutory requirement of mandatory character” for the identification of the land sought to be registered. As
what was submitted in the case at bar to identify the subject property was not the tracing cloth plan but only
the blueprint copy of the survey plan, the respondent court should have rejected the same as insufficient.
We disagree with this contention. The Court of Appeals was correct when it observed that in that case the
applicant in effect “had not submitted anything at all to identify the subject property” because the blueprint
presented lacked the approval of the Director of Lands. By contrast —
In the present case, there was considerable compliance with the requirement of the law as the subject
property was sufficiently identified with the presentation of blueprint copy of Plan AS-06-000002 (San Pedro
v. Director of Lands, CA-G.R. No. 65332-R, May 28, 1981). It should be noted in this connection that the
Bureau of Lands has certified to the correctness of the blueprint copy of the plan including the
technical description that go with it. Hence, we cannot ignore the fact, absent in the Reyes case, that
applicant has provided ample evidence to establish the identity of the subject property. (Emphasis
supplied)
Such a view was affirmed by the Court in Republic of the Philippines v. Intermediate Appellate Court, where
we held that while the best evidence to identify a piece of land for registration purposes was the original
tracing cloth plan from the Bureau of Lands, blueprint copies and other evidence could also provide sufficient
identification. This rule was bolstered only recently in the case of Director of Lands v. Court of Appeals,
where the Court declared through Chief Justice Marcelo B. Fernan:
We affirm. No reversible error was committed by the appellate court in ruling that Exhibit “O,” the true
certified copy of the white paper plan, was sufficient for the purpose of identifying the land in question.
Exhibit “O” was found by the appellate court to reflect the land as surveyed by a geodetic engineer. It bore
the approval of the Land Registration Commission, and was re-verified and approved by the Bureau of Lands
on April 25, 1974 pursuant to the provisions of P.D. No. 239 withdrawing from the Land Registration
Commission the authority to approve original survey plans. It contained the following material data: the barrio
(poblacion), municipality (Amadeo) and province (Cavite) where the subject land is located, its area of 379
square meters, the land as plotted, its technical descriptions and its natural boundaries. Exhibit “O” was
further supported by the Technical Descriptions signed by a geodetic surveyor and attested by the Land
Registration Commission. In fine, Exhibit “O” contained all the details and information necessary for a proper
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and definite identification of the land sought to be registered, thereby serving the purpose for which the
original tracing cloth plan is required. The fact therefore that the original survey plan was recorded on white
paper instead of a tracing cloth should not detract from the probative value thereof. x x x.
In the case at bar, Lot 806 was sufficiently identified by the blue print copy of the plan (Exhibit
[33]

[34]

“R”) and the technical description (Exhibit “S”) thereof both approved by Land Management
Services, DENR. Also, per report of the Land Management Sector, Plan Ap-04-010485, Lot 806,
Cad-424, Sto. Tomas Cadastre, situated in the Barangay of San Rafael, Municipality of Sto.
Tomas, Province of Batangas, is not a portion of, nor identical to any previously approved isolated
survey.

[35]

Petitioners also submitted before the Court of Appeals a certified true copy

[36]

of the

[37]

original tracing cloth plan as well as a certification from the Land Registration Authority attesting
to the fact that the original plan of Plan-Ap-04-010485 in Diazo Polyester film is on file with their
office. Under the circumstances, therefore, the Court of Appeals erred in reversing the decision of
the trial court solely on the ground that petitioners failed to present the original tracing cloth plan.
Having met all the requirements for registration of title including the presentation of sufficient
evidence to identify the land sought to be registered, there is no more need to remand the case
before the trial court for the presentation of the tracing cloth plan.
WHEREFORE, the January 16, 2003 decision and October 17, 2003 resolution of the Court of
Appeals in CA-G.R. CV No. 65407 are REVERSED and SET ASIDE. The September 7, 1998
decision of the Regional Trial Court of Tanauan, Batangas, Branch 6 in Land Registration Case
No. T-320, ordering the issuance of a decree of registration over Lot 806, Cad-424, Sto. Tomas
Cadastre, Plan Ap-04-010485 in the name of petitioners is REINSTATED.
No pronouncement as to costs.
SO ORDERED.
Davide, Jr., C.J., (Chairman), Quisumbing, and Carpio, JJ., concur.
Azcuna, J., on leave.

[1]

Rollo, p. 31. Penned by Associate Justice Remedios A. Salazar-Fernando and concurred in by Associate Justices
Ruben T. Reyes and Edgardo F. Sundiam.
[2]

Rollo, p. 41. Penned by Judge Flordelis Ozaeta Navarro.
[3]

Rollo, p. 38.
[4]

Plan, Records, p. 11; Technical Description, Records, p. 13.
[5]

Application, Records, p. 1.
[6]

Deed of Sale, Exhibit “A-4”, Records, p. 5.
[7]

Born on October 29, 1922 (TSN, August 27, 1997, p. 161).
[8]

TSN, 27 August 1997, Records, pp. 158-163.
[9]

Exhibit “R”, Records, p. 11.
[10]

Exhibit “S”, Records, p. 13.
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Records, pp. 105-106.
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Records, p. 108.
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[18]

Rollo, pp. 43-44.
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The dispositive portion thereof reads – “WHEREFORE, premises considered, the assailed decision dated September
7, 1998 of the RTC, Branch 6, Tanauan, Batangas in Land Reg. Case No. T-320 (LRA Record No. N-67944) is
REVERSED and SET ASIDE.
SO ORDERED.” (Rollo, p. 37)
[21]

Decision, Rollo, p. 39.
[22]

Supra, note 3.
[23]

Pertinent portion thereof states – “In taking such position, respondent factored the concomitant expenses and the
considerable period of time and effort that petitioners would have to spend if the case were to be refiled with the trial
court.” (Rollo, pp. 62-63)
[24]

Republic v. Lao, G.R. No. 150413, 1 July 2003, 405 SCRA 291, 295.
Incidentally, P.D. No. 1073 set 31 December 1987 as the deadline for judicial confirmation of imperfect and incomplete
titles to alienable and disposable land of the public domain. This deadline was extended to 31 December 2000 by R.A.
No. 6940 (See Republic v. Spouses Kalaw, G.R. No. 155138, 8 June 2004).
[25]

Republic v. Court of Appeals, G.R. No. 116372, 18 January 2001, 349 SCRA 451, 460.
[26]

Records, pp. 64 and 74.
[27]

Supra, pp. 460-462.
[28]

Records, pp. 105-106.
[29]

Director of Lands v. Reyes, G.R. No. L-27594, 28 November 1975, 68 SCRA 177, 188-189.
[30]

Republic v. Court of Appeals, G.R. No. L-62680, 9 November 1988, 167 SCRA 150, 154, citing Republic v.
Intermediate Appellate Court, 229 Phil. 20 (1986).
[31]

Supra, note 30, pp. 153-155.
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Executive Order No. 131, approved on January 30, 1987.
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- versus -

RENE SANTOS,
Appellant.

Promulgated:

September 8, 2006
x ---------------------------------------------------------------------------------------- x

YNARES-SANTIAGO, J.:

For allegedly sexually assaulting 5-year-old AAA, Rene Santos was charged with Rape in an
[1]
Information alleging –
That on or about in the afternoon of between 17th and 23rd of July 1999 in the [B]arangay of
xxx, [M]unicipality of xxx, [P]rovince of Pampanga, Philippines and within the jurisdiction of this
Honorable Court, the above-named accused, RENE SANTOS, with lewd designs and by means of
deceit, force and intimidation, did then and there willfully, unlawfully and feloniously succeeded in
having carnal knowledge with AAA, 5 years of age, against her will.

10/8/2014 10:27 AM

G.R. No. 172322

2 of 16

http://sc.judiciary.gov.ph/jurisprudence/2006/september2006/G.R. No. 1...

Contrary to law.

[2]
Upon arraignment, appellant pleaded not guilty to the charge.
Trial thereafter ensued, after
[3]
which the Regional Trial Court of Macabebe, Pampanga, Branch 55, rendered judgment imposing
the death penalty thus:
WHEREFORE, on the basis of all the foregoing, the Court finds the accused guilty beyond
reasonable doubt of the crime of Rape penalized under Article 335 of the Revised Penal Code, and as
a consequence of which, this Court hereby sentences him to suffer the mandatory penalty of death
and to indemnify the offended party in the amount of P75,000.00 and to pay the costs of the
proceedings.
[4]
SO ORDERED.

Owing to the imposition of the death penalty, the case was elevated to the Court for automatic
[5]
review. Pursuant, however, to the ruling in People v. Mateo, the case was referred to the Court of
[6]
Appeals for evaluation in a Resolution dated September 7, 2004.
In his appeal, appellant alleged that –
1.

THE TRIAL COURT ERRED IN NOT CONSIDERING THE DEFENSE OF THE
ACCUSED THAT WOULD EXCULPATE HIM FROM THE CRIME OF RAPE.

2.

THE TRIAL COURT ERRED WHEN IT IMPOSED UPON THE ACCUSED THE
MAXIMUM PENALTY OF DEATH.

[7]
In its Decision
dated October 19, 2005, the appellate court affirmed the judgment of
conviction and, in addition to the P75,000.00 civil indemnity imposed, ordered appellant to pay
P50,000.00 as moral damages and P25,000.00 as exemplary damages.
The prosecution’s version of the incident narrates that sometime between July 17 and 23, 1999,
AAA was playing at the northern portion of xxx Bridge, xxx, Pampanga, when she was taken by
appellant and brought to his house, which is about one kilometer away from AAA’s residence. While
[8]
The
inside the house, appellant took off the clothes of AAA and had sexual intercourse with her.
[9]
victim felt pain and her vagina bled.
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After a complaint was lodged with the barangay and the police authorities, AAA was brought
to the Jose B. Lingad Memorial Regional Hospital in San Fernando, Pampanga, where she was
[10]
The Medico Legal O.B. Gyne Report indicated multiple superficial healed
examined.
[11]
[12]
The victim, who was already six years old when she testified in court,
positively
lacerations.
identified the appellant during the trial and testified on the affidavit she executed before the police
[13]
officers of xxx, Pampanga.
Appellant’s version of the incident is one of denial and alibi. He testified that he was the
driver of BBB who lived in Barangay xxx, xxx, Pampanga which is a kilometer away from his place
[14]
Appellant usually leaves his house at 7:00 a.m. and stays at his workplace up to 7:30
in Sulipan.
[15]
p.m. or sometimes even up to 10:00 p.m. when necessary.
[16]
When
His job was to drive his employer whenever the latter had appointments in Manila.
BBB had no appointments, he drove a passenger jeepney plying San Fernando, Pampanga and
[17]
On July 17, 1999, appellant drove his
Malolos, Bulacan, a route which passed Sulipan.
employer to the Wheels Motor Shop at E. Rodriguez Avenue, Quezon City leaving Apalit at 9:00
a.m. and returning at 8:30 p.m. On July 18, 1999, appellant left his house at 6:00 a.m. arriving at his
[18]
On July
workplace at 7:30 a.m. and from there he delivered surplus bumpers to Malinta, Manila.
19, 20, 21 and 22, 1999, appellant plied the San Fernando-Malolos route on board his passenger
[19]
On July 23, 1999, appellant went to Makati leaving xxx at 10:00 a.m., returning only at
jeepney.
[20]
10:00 p.m.
[21]
On July 30, 1999, between 6:30 to 7:30 a.m.,
he was sweeping the ground in front of his
[22]
The vehicle’s occupants introduced themselves as police
house when a white car pulled over.
[23]
Thereafter, he was taken to the police
officers and asked him if he was Rene Santos.
headquarters for questioning. Once they arrived at the headquarters, he was detained and remained
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[24]
in detention up to the time of his trial.
We have examined the evidence on record and find no cogent reason to disturb the findings of
the trial court and the Court of Appeals. We accord great respect on the findings of the trial court on
the credibility of witnesses and their testimonies, for the trial judge observes the behavior and
demeanor of the witnesses in court. His evaluation or assessment of the credibility of witnesses and
of testimony acquires greater significance in rape cases because from the nature of the offense, the
only evidence that can oftentimes be offered to establish the guilt of the accused is the victim’s
[25]
testimony.”
This credibility given by the trial court to the rape victim is an important aspect of evidence
which appellate courts can rely on because of its unique opportunity to observe the witnesses,
particularly their demeanor, conduct and attitude during the direct and cross-examination by
[26]
It is likewise well established that the testimony of a rape victim is generally given full
counsel.
weight and credit, more so, if she is a 5-year-old child as in this case. The revelation of an innocent
child whose chastity has been abused deserves full credit, as her willingness to undergo the trouble
and the humiliation of a public trial is an eloquent testament to the truth of her complaint. In so
testifying, she could only have been impelled to tell the truth, especially in the absence of proof of ill
[27]
motive.
The trial court and the Court of Appeals gave credence to the testimony of AAA who was only
six years old when she narrated the sordid details of her ravishment, viz:
FISCAL PINEDA
Questioning
If Rene Santos is inside this courtroom, can you point at him?
WITNESS
Answering
Yes, sir.
Q
A

Please point at him?
There he is, sir.

INTERPRETER
Witness pointed to a person inside the courtroom who [when] asked gave his name as Rene
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Santos.
Q
A

Between the period of July 17 to 23, 1999, do you remember where were you?
Yes, sir.

Q
A

Where were you then?
...

Q
A

You said you know this Rene Santos, why do you know him?
Because he raped me, sir.

Q
A

Can you remember when was that?
Yes, sir.

Q

When?

WITNESS
Answering
I do not know when, sir.
FISCAL PINEDA
Questioning

A

Do you recall where?
In their house, sir.

Q
A

And where is that house?
In Sulipan, sir.

Q
A

In Apalit, Pampanga?
Yes, sir.

Q
A

You said that this Rene Santos raped you, what particular actuations did he do?
He inserted his penis, sir.

Q
A

Where?
Here, sir, in my vagina.

INTERPRETER
Witness pointing to her private organ.
Q
A

Where did that happen?
In their house, sir.

Q
A

In what portion of his house?
Inside their house, sir.

Q
A

You said that Rene Santos inserted his penis into your vagina, what did you feel?
I felt pain, sir.

Q
A

When he inserted his penis into your vagina did he have any clothings (sic)?
...
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ATTY. VIOLA
Leading, Your Honor.
COURT
Reform the question.
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FISCAL PINEDA
Questioning
When he inserted his penis into your vagina, what was his appearance?
WITNESS
Answering
It was hard, sir.
Q
A

What was hard?
His penis, sir.

COURT
Questioning
Is this Rene Santos inside this courtroom?
WITNESS
Answering
Yes, sir.
Q
A

Point to him?
There he is, sir.

INTERPRETER
Witness pointed to a person inside the courtroom who when asked gave his name as Rene
[28]
Santos.
(Emphasis and italics supplied)

[29]
Counsel for the defense attempted, albeit futilely, to impeach the credibility of the victim.
We have held time and again that testimonies of rape victims who are young and immature, as in this
case, deserve full credence considering that no young woman, especially one of tender age, would
concoct a story of defloration, allow an examination of her private parts, and thereafter pervert
herself by being subject to a public trial if she was not motivated solely by the desire to obtain justice
for the wrong committed against her. It is highly improbable for an innocent girl of tender years like
the victim, who is very naive to the things of this world, to fabricate a charge so humiliating not only
to herself but also to her family. Stated succinctly, it is beyond the mind-set of a six-year old child,
like the offended party herein, to fabricate a malicious accusation against appellant if the crime did
[30]
Verily, when a guileless girl of six credibly declares that she has been raped,
not truly transpire.
[31]
she has said all that is necessary to prove the ravishment of her honor.
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Appellant’s reliance on the corroboration by his wife of his alibi cannot overturn the clear and
categorical declarations of the victim identifying him as the perpetrator of the crime. The
corroboration should, furthermore, be received with caution coming as it does from appellant’s
spouse whose emotional ties and interest in his acquittal cannot be gainsaid. Indeed, it has even been
held that some wives are overwhelmed by emotional attachment to their husbands such that they
[32]
knowingly or otherwise suppress the truth and act as a medium for injustice to preponderate.
In addition to his defense of alibi, appellant further faults the trial court with “acting as the
[33]
for allegedly initiating and propounding “the
prosecutor and the judge at the same time”
[34]
questions, short of supplying the desired answer from the witness.”
[35]
The argument is tenuous. As has been pointed out in People v. Guambor:
The trial judge is accorded a reasonable leeway in putting such questions to witnesses as may be
essential to elicit relevant facts to make the record speak the truth. Trial judges in this jurisdiction are
judges of both law and the facts, and they would be negligent in the performance of their duties if
they permitted a miscarriage of justice as a result of a failure to propound a proper question to a
witness which might develop some material bearing upon the outcome. In the exercise of sound
discretion, he may put such question to the witness as will enable him to formulate a sound opinion as
to the ability and willingness of the witness to tell the truth. A judge may examine or cross-examine
a witness. He may propound clarificatory questions to test the credibility of the witness and to
extract the truth. He may seek to draw out relevant and material testimony though that testimony
may tend to support or rebut the position taken by one or the other party. It cannot be taken
against him if the clarificatory questions he propounds happen to reveal certain truths which tend
to destroy the theory of one party. (Emphasis supplied)

The trend in procedural law is to give a wide latitude to the courts in exercising control over
[36]
Under Sections 19 to 21 of the Rules on Examination of a
the questioning of a child witness.
[37]
child witnesses may testify in a narrative form and leading questions may be
Child Witness,
allowed by the trial court in all stages of the examination if the same will further the interest of
[38]
It must be borne in mind that the offended party in this case is a 6-year old minor who
justice.
was barely five when she was sexually assaulted. As a child of such tender years not yet exposed to
the ways of the world, she could not have fully understood the enormity of the bestial act committed
on her person. Indeed –
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Studies show that children, particularly very young children, make the “perfect victims.” They
naturally follow the authority of adults as the socialization process teaches children that adults are to
be respected. The child’s age and developmental level will govern how much she comprehends about
the abuse and therefore how much it affects her. If the child is too young to understand what has
happened to her, the effects will be minimized because she has no comprehension of the
consequences. Certainly, children have more problems in providing accounts of events because
they do not understand everything they experience. They do not have enough life experiences from
which to draw upon in making sense of what they see, hear, taste, smell and feel. Moreover, they
have a limited vocabulary…. With her limited comprehension, the child could not have a perfect
[39]
(Emphasis and italics supplied)
way of relating that she had been sexually abused.

The record discloses that the questions propounded by the judge were intended to elicit the
truth from the child witness. This perceived undue inquisitiveness of the judge did not unduly harm
the substantial rights of the appellant. In fact, it is only to be expected from the judge who, with full
consciousness of his responsibilities could not, and should not, easily be satisfied with
[40]
incompleteness and obscurities in the testimonies of the witness.
While judges should as much as possible refrain from showing partiality to one party and
hostility to another, it does not mean that a trial judge should keep mum throughout the trial and
allow parties to ask questions that they desire, on issues which they think are important, when the
former are improper and the latter immaterial. If trials are to be expedited, judges must take a leading
part therein, by directing counsel to submit evidence on the facts in dispute by asking clarifying
questions, and by showing an interest in a fast and fair trial. Judges are not mere referees like those
of a boxing bout, only to watch and decide the results of a game; they should have as much interest
as counsel in the orderly and expeditious presentation of evidence, calling attention of counsel to
points at issue that are overlooked, directing them to ask the question that would elicit the facts on
the issues involved, and clarifying ambiguous remarks by witnesses. Unless they take an active part
in trials in the above form and manner, and allow counsel to ask questions whether pertinent or
impertinent, material or immaterial, the speedy administration of justice which is the aim of the
[41]
Government and of the people cannot be attained.
Appellant also invites the Court’s attention to what he perceives as uncharacteristic behavior of
the victim who, according to him, should be traumatized after undergoing “the onslaught of sexual
[42]
He insists that it is unnatural for the 6-year old victim to go to school the day
molestation.”
following her supposedly shocking experience. He also points out that “she was answering not as
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[43]
seriously as one who has been sexually molested.”
The contention is neither novel nor persuasive. There is no standard form of behavior that can
be expected of rape victims after they have been defiled because people react differently to emotional
[44]
Nobody can tell how a victim of sexual aggression is supposed to act or behave after her
stress.
[45]
Certainly, it is difficult to predict in every instance how a person – especially a 6-year
ordeal.
[46]
It is not proper to judge the
old child, as in this case – would react to a traumatic experience.
actions of rape victims, especially children, who have undergone the harrowing experience of being
ravished against their will by the norms of behavior expected under such circumstances from mature
[47]
Indeed, the range of emotions shown by rape victims is yet to be captured even by
persons.
[48]
[49]
It is thus unrealistic to expect uniform reactions from them.
In fact, the Court has
calculus.
[50]
not laid down any rule on how a rape victim should behave immediately after her ravishment.
In his attempt to extricate himself from criminal liability, appellant further insinuates that his
sons may be the possible perpetrators of the felony saying that “it could have been Rene Santos, Jr.
or Michael Santos who could have raped the victim” considering that AAA and her sister CCC
[51]
allegedly complained earlier that they were raped by the two brothers.
If at all, the foregoing suggestion that his sons may have been the malefactors who sexually
assaulted the victim and her sister only succeeds in underscoring his moral depravity and his capacity
to commit the crime. Only one whose degree of wickedness plumbs the deepest depths of criminal
perversity would have no qualms of laying the onus of his guilt even on his own offspring and, worse,
blacken the memory of one of them who is already dead in his endeavor to exculpate himself from the
consequences of his felonious acts.
Much less convincing is appellant’s proposition that ill feelings and ill motives of the victim’s
mother impelled the filing of the charges against him. Ill-motives become inconsequential where
there are affirmative or categorical declarations establishing appellant’s accountability for the
[52]
We have, furthermore, observed not a few persons convicted of rape have attributed the
felony.
[53]
However, as borne out by a plethora
charges against them to family feuds, resentment or revenge.
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of cases, family resentment, revenge or feuds have never swayed us from giving full credence to the
testimony of a complainant for rape, especially a minor who remained steadfast and unyielding
[54]
It would take a
throughout the direct and cross-examination that she was sexually abused.
certain degree of perversity on the part of a parent, especially a mother, to concoct a false charge of
[55]
rape and then use her daughter as an instrument to settle her grudge.
Given the foregoing factual, legal and jurisprudential scenario, we agree with both the trial and
appellate courts that the appellant is guilty as charged. He was, likewise, correctly meted the penalty
of death because rape committed against a “child below seven (7) years old” is a dastardly and
repulsive crime which merits no less than the imposition of capital punishment under Article 266-B
[56]
That AAA was only five years old when she was ravished is clear
of the Revised Penal Code.
[57]
from her birth certificate.
However, with the passage of Republic Act No. 9346 entitled “An Act Prohibiting The
Imposition Of The Death Penalty In The Philippines,” the penalty that should be meted is reclusion
perpetua, thus:
SEC. 2. In lieu of the death penalty, the following shall be imposed:
(a)
the penalty of reclusion perpetua, when the law violated makes use of the
nomenclature of the penalties of the Revised Penal Code; or
(b)
the penalty of life imprisonment, when the law violated does not make use of the
nomenclature of the penalties of the Revised Penal Code.

Pursuant to the same law, appellant shall not be eligible for parole under Act No. 4103,
otherwise known as the Indeterminate Sentence Law.
In line with prevailing jurisprudence, the Court affirms the award of P75,000.00 as civil
indemnity and P25,000.00 as exemplary damages; and increases the Court of Appeals’ award of
[58]
moral damages from P50,000.00 to P75,000.00.
WHEREFORE, the Decision of the Court of Appeals in CA-G.R. H.C. No. 01424 finding
appellant Rene Santos guilty beyond reasonable doubt of the crime of rape and odering him to
indemnify the victim the amounts of P75,000.00 as civil indemnity and P25,000.00 as exemplary
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damages, is AFFIRMED with the MODIFICATION that the award of moral damages is increased
to P75,000.00 and that in lieu of the death penalty, appellant Rene Santos is hereby sentenced to
suffer the penalty of reclusion perpetua without possibility of parole.
SO ORDERED.

CONSUELO YNARES-SANTIAGO
Associate Justice
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AUSTRIA-MARTINEZ, J.:
[1]
For automatic review is the Decision of the Court of Appeals (CA) dated August 16,
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2005 in CA-G.R. CR-H.C. No. 00464, affirming the conviction of accused Pedro Delima, Jr.
(appellant) of the crime of Parricide, imposing upon him the penalty of death, and ordering him
to pay P50,000.00 as civil indemnity, P50,000.00 as moral damages, and P15,000.00 as
temperate damages.
The Information filed with the Regional Trial Court, Branch 81, Quezon City reads:
The undersigned accuses PEDRO DELIMA, JR. of the crime of PARRICIDE,
committed as follows:
That on or about the 13th day of September, 2000 in Quezon City, Philippines, the
above-named accused, with intent to kill did, then and there wilfully, unlawfully and
feloniously, with treachery and taking advantage of superior strength, attack, assault and
employ personal violence upon the person of one LOURDES MERINO, his wife, by then and
there stabbing her with a bladed weapon hitting her on the body, thereby inflicting upon her
serious and grave wounds which were the direct and immediate cause of her untimely death, to
the damage and prejudice of the heirs of the said LOURDES MERINO, herein represented by
ISABEL L. MAKABENTA.
[2]
CONTRARY TO LAW.

Upon arraignment, appellant, with the assistance of counsel, pleaded not guilty to the
crime charged. Trial ensued.
The bodies of evidence for the prosecution and the defense are aptly summarized in the
Decision of the CA as follows:
The accused-appellant Pedro Delima, Jr. and the victim Lourdes Merino were married
in 1999 in the province of Surigao del Sur. They stayed at No. 823 Riverside Street, Barangay
Commonwealth, Quezon City with the victim's sister Isabel L. Makabenta, Isabel's husband
and their two children.
Six-year old Melissa Makabenta testified that after her mother (Isabel) left their house
to sell sampaguita in the early morning of September 13, 2000, she saw the accused-appellant
get a knife from his bag, kneel down beside his wife Lourdes who was asleep, and then stab
and hit her in the hands. Lourdes awoke as she was stabbed; the accused-appellant repeatedly
stabbed her until she died. The accused-appellant then covered his wife with linen cloth,
placed the knife inside his bag and washed his hands. Before leaving the house, the accusedappellant instructed Melissa to close the door and not to leave the house.
Another prosecution witness Isabel Makabenta – Melissa's mother and sister of the
victim – claimed that she left the house at 5:30 in the morning of September 13, 2000 to sell
sampaguita at Don Antonio Heights, leaving her two children behind with her sister Lourdes
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and her husband [herein accused-appellant]. When she returned before noon of that same day,
her neighbors informed her that her sister Lourdes was dead, killed by her husband Pedro (the
accused-appellant), and that the police had taken the remains to Camp Karingal in Quezon
City. She later found out that her sister's body was transferred to the Prudential Funeral Home
at Maceda St., Sampaloc, Manila. Isabel went to the funeral parlor and took the victim's body
to her place.
Isabel thereafter saw her daughter Melissa give a statement at the police station. She
(Melissa) later informed her that the accused-appellant killed her aunt.
Police Senior Inspector Michael Maunahan, a medico-legal officer of the Central
Police District Crime Laboratory of Camp Crame, conducted a post-mortem examination on
the victim. He testified that the stab wound on the left chest pierced the left lung and the heart
of the victim. The necropsy examination report states:
“POST-MORTEM FINDINGS:
Fairly developed, fairly nourished female cadaver in rigor mortis with
post-mortem lividity on posterior portion of the body. Conjunctivae are pale.
Nailbeds and lips are cyanotic.
HEAD AND NECK:
1.

Stab wound, right zygomatic region, measuring 1 x 0.2 cm, 8.2 cm
anterior midline, 2 cm deep, directed posteriorwards, downwards,
medialwards, piercing the underlying soft tissues and nicking the
zygomatic bone
2. Incised wound, right mental region, measuring 5 x 0.5 cm., 1.5 cm
CONCLUSION:
Cause of death: Hemorrhagic shock secondary to a stab wound on the trunk.”
The accused-appellant raised the defenses of alibi and denial. He testified that he and
his wife Lourdes were married in 1999 in Surigao del Sur and stayed at Beslig, Surigao del Sur
after their marriage. He alleged that it was his first time to go to Manila on June 19, 2000 and
he stayed for only 2 ½ months, or until the middle of August 2000. At the time of the
commission of the crime, he was at the farm with a certain Antonio Sauro in Toktok, Leyte.
He stayed in Leyte for ten months or until June of 2001. He added that he arrived in Caloocan
City on June 11, 2001 and stayed with his daughter Emma Delima from whose place the police
served and implemented the warrant for his arrest.
On direct examination, he admitted that he killed his wife. He claimed on crossexamination, however, that the police threatened him into admitting the crime. He further
stated that Melissa, his wife's niece, had no grudge against him and that she had no reason to
[3]
falsely testify against him.

The trial court found appellant guilty beyond reasonable doubt of the crime of Parricide
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penalized under Article 246 of the Revised Penal Code, sentencing him to reclusion perpetua
and ordered him to pay P25,000.00 as actual damages and P50,000.00 as civil indemnity.
Appellant filed a Notice of Appeal to this Court but per Resolution dated September 22,
2004, the case was transferred to the CA in accordance with this Court's Decision in People v.
[4]
Mateo.

On August 16, 2005, the CA promulgated its Decision, the dispositive portion of which
reads:
WHEREFORE, the appealed decision of the Regional Trial Court of Quezon City,
Branch 81 convicting Pedro Delima, Jr. of the crime of Parricide under Article 246 of the
Revised Penal Code is hereby AFFIRMED with MODIFICATION with respect to the penalty
and the awarded damages. The accused-appellant is sentenced to suffer the supreme penalty
of DEATH and to pay the amount of P50,000.00 as CIVIL INDEMNITY, MORAL
[5]
DAMAGES in the amount of P50,000.00 and P15,000.00 as TEMPERATE DAMAGES.

The CA ruled that (1) the element of relationship between the appellant and the victim
[6]

had been admitted by appellant and set forth in the stipulation of facts in the Pre-Trial Order

dated September 4, 2001; (2) six-year old Melissa, who categorically and positively identified
appellant as the killer, is a credible witness; and (3) treachery attended this case and the same
should be considered as an aggravating circumstance, calling for the imposition of the graver
penalty of death.

The case was elevated to this Court for automatic review pursuant to Section 13, Rule
124 of the Revised Rules of Criminal Procedure, as amended.
On November 22, 2005, this Court required the parties to submit their respective
Supplemental Briefs, but both parties manifested that they will no longer file such pleadings as
they opt to replead and adopt the arguments submitted in their respective Briefs.
Appellant assigned the following as errors of the trial court:
I
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THE COURT A QUO GRAVELY ERRED IN CONVICTING THE ACCUSED-APPELLANT
OF PARRICIDE DESPITE THE PROSECUTION'S FAILURE TO PROVE HIS GUILT
BEYOND REASONABLE DOUBT.
II
THE COURT A QUO GRAVELY ERRED IN ORDERING THE ACCCUSED-APPELLANT
TO PAY ACTUAL DAMAGES IN THE AMOUNT OF P25,000.00 IN SPITE OF THE
[7]
ABSENCE OF EVIDENCE.

Mainly, appellant argues that there are inconsistencies in the testimonies of the
prosecution witnesses which undermine their credibility, i.e., (1) Melissa categorically stated
that her uncle left when her aunt woke up after the hands of the latter were injured; then, she
[8]
later stated that her uncle stabbed her aunt many times which resulted in the latter's death;
(2) Melissa could not remember issuing a statement to the authorities but her mother, Isabel,
testified that she saw Melissa affix her thumbmark on the sworn statement given to
[9]
authorities;

(3) Isabel was already suspicious of appellant before the incident happened

because “tahimik siya at pailalim ang tingin,” but she also testified that before she left at 5:30
[10]
in the morning on the day the victim was killed, appellant was merely lying in bed;

and

(4) Isabel first said that the only information given to her by her neighbors was that the body
of her sister was brought to Camp Karingal, but later, she added that the neighbors also said it
[11]
was appellant who killed her sister.
Appellant also pointed out that Melissa admitted that
[12]
her mother, Isabel, had been talking to her about the case and what she would say in court.
The other argument raised by appellant is that he should not be made to pay actual
damages, as prosecution witness Isabel admitted that she did not spend for the victim's burial as
they were given financial aid.
After a judicious review of the record, the Court agrees with the CA that the prosecution
evidence has established appellant's guilt beyond reasonable doubt.
A thorough examination of the transcripts of stenographic notes reveals that there are no
real inconsistencies in the testimonies of the prosecution witnesses.
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Melissa's testimony is not necessarily contradictory. The prosecutor only had to question
her further to ferret out and clarify some of the details of the horrifying event. This is
completely understandable, considering that she was merely six years old at the time that she
was put on the witness stand. She testified thus:
Q - Now you said that your Tita Lourdes was sleeping when she was stabbed by your Tito
Pedro, after your Tita woke-up, what did Tito Pedro do?
A - She was injured at the hands.
Q - Who was injured in the hand?
A - The hands of my Tita Lourdes was injured by my Tito Pedro.
Q:
What did your Tita do after she woke-up after (sic) and after she was stabbed by
Pedro?
A:

When my Tita Lourdes woke up, my Tito Pedro left.

Q:

Where did your Tito Pedro go?

A:

He left but he did not tell us.

Q:

How many times did your Tito Pedro stab your Tita Lourdes?

A:

Many times, sir.

Q:
And what happened to your Tita Lourdes after she was stabbed many times by
Tito Pedro?
A:

When Pedro left, he told me to close the door and do not leave the house.

COURT:

Ang tanong ng Fiscal ang sagutin mo.

A:

She died.

Q:

So, after your Tito [sic] Lourdes died, what did your Tito Pedro do?

A:

He left the house, sir.
[13]
xxxx
(Emphasis and underscoring supplied)

It is a hornbook doctrine that the testimony of a witness must be considered in its entirety and

10/8/2014 4:13 PM

G.R. No. 169869

7 of 14

http://sc.judiciary.gov.ph/jurisprudence/2007/july2007/169869.htm

[14]
Evidently, the totality of Melissa's
not by truncated portions or isolated passages thereof.
testimony positively and convincingly shows that there is no real inconsistency.
[15]
Moreover, in People v. Lorenzo,

the Court held that it is quite understandable for a

very young witness to make errors or make inconsistent statements when they are testifying.
The Court explained thus:
Apparently, Lea erred when on redirect examination, she failed to mention that the
appellant inserted his penis into her vagina. However, such circumstance should not discredit
her and her testimony. It must be stressed that Lea was barely four years old when she was
raped and when she testified. She could not be expected to understand every question asked
of her in the course of examination. Ample margin of error and understanding should be
accorded to Lea who, much more than adults, would be gripped with tension due to the
novelty of the experience of testifying before a court.
Error-free testimony cannot be expected, most especially when a witness is recounting
vivid details of a harrowing experience, one which even an adult would like to bury in
oblivion. x x x Also, the Court cannot impose the burden of exactness in the victim's
recollection of her harrowing experience, more so in this case where the victim was barely four

[16]
years old.

In the present case, six-year old Melissa also had a very harrowing and shocking experience
when she witnessed the violent act of her uncle stabbing her aunt. Thus, the same leniency and
consideration given to the young witness in People v. Lorenzo should also be granted to
Melissa. Her seemingly inconsistent statements should be calibrated in their entirety so as to
extract the facts established by the testimony of such child witness. The lower court committed
no error in relying on the testimony of Melissa.
As to the fact that Melissa could not remember issuing a statement to the authorities but
that her mother, Isabel, testified that she saw Melissa affix her thumbmark to the sworn
statement given to authorities, Melissa's failure to recall can again be easily attributable to her
tender age. Thus, there is a great possibility that she was not able to fully comprehend the
question when she was asked whether “she gave a statement to the police,” and if she was
[17]
“invited by the policeman.”
Human experience would tell us that such a young child, who
has never experienced dealing with police matters, would have great difficulty understanding
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just exactly what “giving a statement or a salaysay,” or being “invited by policemen” means.
The Court finds no inconsistency between Isabel's statement that when she left her house early
in the morning, appellant was still lying in bed; and her observation that at that time, appellant
[18]
was “tahimik” and “pailalim tumingin.”
As correctly observed by the CA, “[s]ince the
accused-appellant was already awake at the time, it was not impossible for Isabel to have
[19]
observed his behavior before she left the house to sell sampaguita.”
There is likewise no reason to uphold appellant's asseveration that Isabel's statement had
discrepancies. Isabel supposedly said that the only information given to her by her neighbors
was that the body of the victim, her sister, was brought to Camp Karingal, but later, she added
that the neighbors also said it was appellant who killed her sister. What Isabel actually said on
the witness stand was that when she first got home after selling sampaguita, her neighbors told
her that her sister had been taken to Camp Karingal. She then went to said place to look for
her sister but it was at a funeral parlor where she eventually found her sister's body.

It was

only when she got back home from the funeral parlor that one of her neighbors informed her
[20]
that it was accused-appellant who killed her sister.

Verily, there is no contradiction in

Isabel's statement.
If at all, Isabel's testimony refers only to collateral matters. Discrepancies referring only
to minor details and collateral matters – not to the central fact of the crime – do not affect the
veracity or detract from the essential credibility of a witness as long as it is coherent and
[21]
intrinsically believable on the whole.
With regard to the issue that Melissa admitted that her mother talked to her regarding the
case and on what she would say in court, the CA is right when it held that “communication
between mother and child are not unusual, nor is the communication between witness and
counsel prior to trial. In our view, these communications, even if they did transpire, cannot
amount to objectionable ‘coaching’ in the absence of details of what had been
[22]
communicated.”
On cross-examination, the defense only asked the following questions
regarding the alleged “coaching”:
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Q:

Now, before you sat there, who was your companion in coming to this Court?

A:

My mama (mother).

Q:

Have you been talking with your mother about this case?

A:

Yes, sir.

Q:

Regarding this case?

A:

Yes, sir.

Q:

Have your mother been telling you what to say in this court?

A:

Yes, sir.

[23]

Unfortunately, counsel failed to ask further questions to find out what Melissa’s mother
told her to say in court. Hence, it cannot be concluded that the child's entire testimony is
merely a product of what her mother told her to say in court.
Moreover, a reading of the transcript of stenographic notes shows that Melissa testified
in a spontaneous, straightforward, unwavering manner even during cross-examination, which
gives the Court no reason to overturn the trial court's finding as to her credibility.
Appellant's weak defense of alibi cannot stand a chance against the declaration of
Melissa identifying him as the killer and describing the manner in which he perpetrated the
crime. Appellant himself admitted that Melissa, his niece, bore no grudge against him, nor had
[24]
he offended her.

[25]
As held in People v. Mangitngit,
to wit:

x x x The settled jurisprudence is that categorical and consistent positive identification,
absent any showing of ill motive on the part of the eyewitness testifying thereon, prevails over
the defenses of denial and alibi which, if not substantiated by clear and convincing proof, as in
[26]
the case at bar, constitute self-serving evidence undeserving of weight in law.

Appellant's uncorroborated claim that he was in Leyte at the time of the killing cannot
inspire belief in the face of Melissa's positive testimony.
The crime of parricide is punishable by the penalty of reclusion perpetua to death under
Article 246 of the Revised Penal Code. To determine the proper penalty to be imposed, Article
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63 of the Revised Penal Code provides that when in the commission of the deed there is
present only one aggravating circumstance, the greater penalty shall be applied.

Undoubtedly, the aggravating circumstance of treachery attended the commission of the
[27]
the Court held that there is treachery where the attack is so
crime. In Andrada v. People,
sudden and unexpected that the victim had no opportunity either to avert the attack or to
defend himself. Verily, nothing can be more sudden and unexpected as when a husband starts
stabbing his wife while she is asleep, and then repeatedly stabbing her when she has awakened,
as what happened in this case. Therefore, in accordance with Article 63 of the Revised Penal
Code, the CA, when it rendered its Decision on August 16, 2005, correctly held that appellant
should be sentenced to death.
However, on June 30, 2006, Republic Act No. 9346 (R.A. 9346), entitled An Act
[28]
Prohibiting the Imposition of Death Penalty in the Philippines, took effect.

Pertinent

provisions thereof provide as follows:
Section 1. The imposition of the penalty of death is hereby prohibited.
Accordingly, Republic Act No. Eight Thousand One Hundred Seventy-Seven (R.A. No. 8177),
otherwise known as the Act Designating Death by Lethal Injection is hereby repealed.
Republic Act No. Seven Thousand Six Hundred Fifty-Nine (R.A.No. 7659) otherwise known as
the Death Penalty Law and all other laws, executive orders and decrees insofar as they impose
the death penalty are hereby repealed or amended accordingly.
Section 2. In lieu of the death penalty, the following shall be imposed:
(a) the penalty of reclusion perpetua, when the law violated makes use
of the nomenclature of the penalties of the Revised Penal Code; or
xxxx
SECTION 3. Persons convicted of offenses punished with reclusion perpetua,
or whose sentences will be reduced to reclusion perpetua, by reason of this Act, shall not be
eligible for parole under Act No. 4103, otherwise known as the Indeterminate Sentence Law, as
amended.

Accordingly, the penalty of death imposed on appellant should be reduced to reclusion
perpetua without eligibility for parole.
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As to the damages awarded, the Court finds that the CA correctly deleted the trial court's
award of actual damages but erred in awarding temperate damages. It should be noted that
Article 2224 of the Civil Code provides that temperate or moderate damages may be awarded
when the court finds that some pecuniary loss has been suffered but its amount cannot, from
the nature of the case, be proved with certainty. In this case, Isabel testified thus:
FISCAL AGCAOILI: (To Witness)
Q:
Now, did you incur expenses in connection with the wake and funeral of your sister
Lourdes?
A:

Yes sir.

Q:

How much did you spend?

A:

P25,000.00, sir.

Q:
Do you have receipt to prove that indeed you incurred that expenses for the wake and
funeral of your sister Lourdes?
A:
I do not have my receipts sir because somebody helped me in shouldering the
expenses for the intern (sic) of my sister.
xxxx
CROSS EXAMINATION
OF WIT. ISABEL MAKABENTA
ATTY. AMDENGAN: (To Witness)
xxxx
Q:
About this P25,000.00 you mentioned, you said this amount has no receipt, is that
correct?
A:

None sir.

Q:
In other words when you said that somebody helped you in the burial of your sister, is
that correct?
A:

Yes sir.
xxxx

Q:
You mentioned about the P25,000.00 for the funeral services but you did not give any
amount of that P25,000.00, is that correct?
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[29]
A:

I did not give any amount, sir.

(Emphasis supplied)

With Isabel's own admission that she did not give any amount, it is quite clear that no expenses
were incurred by the victim's family for the burial and wake. Thus, there is no basis for the
award of temperate damages.
IN VIEW OF THE FOREGOING, the Decision of the Court of Appeals dated August
16, 2005 in CA-G.R. CR-H.C. No. 00464

is

hereby AFFIRMED with

the

MODIFICATIONS that the penalty of death imposed on appellant is REDUCED to
reclusion perpetua without possibility of parole in accordance with Republic Act No. 9346,
and the award of temperate damages is DELETED.
SO ORDERED.

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING
Associate
Justice
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THIRD DIVISION
EDUARDO GULMATICO y BRIGATAY,
Petitioner,

G.R. No. 146296
Present:

- versus -

PEOPLE OF THE PHILIPPINES,
Respondent.

YNARES-SANTIAGO, J.,
Chairperson,
AUSTRIA-MARTINEZ,
CHICO-NAZARIO,
NACHURA, and
REYES, JJ.
Promulgated:
October 15, 2007

x------------------------------------------------------------------------------------x
DECISION
NACHURA, J.:

[1]
Before this Court is a Petition for Review on Certiorari

under Rule 45 of the Rules
[2]

of Civil Procedure seeking the reversal of the Court of Appeals (CA) Decision

dated July

[3]
31, 2000 which affirmed the Decision of the Regional Trial Court (RTC) of Valenzuela City,
dated April 16, 1999, convicting petitioner Eduardo Gulmatico (petitioner) of the crime of
Robbery, with the modified conclusion that the felony proven was Theft instead.
The Facts
Petitioner was charged with the crime of Robbery in an Information dated January 2,
1997 which reads:
That on or about the 31st day of December, 1996, in Valenzuela, Metro Manila, and
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within the jurisdiction of this Honorable Court, the above-named accused, with intent of gain
and by means of force, that is, by breaking the door, and without the knowledge and consent
of the owner thereof, did then and there, willfully, unlawfully and feloniously take, rob and
carry away one (1) AIWA VHS worth P8,000.00, one (1) BL Rayban, worth P3,000.00, one
(1) gold necklace worth P1,200.00, one (1) camera Fuji worth P1,400.00 and one (1) leather
wallet with cash money of P100.00 belonging to one REBECCA HUERVA-LIPAYCO, to the
damage and prejudice of the owner in the total amount of P12,800.00.
[4]
CONTRARY TO LAW.

Upon arraignment on January 15, 1997, petitioner pleaded not guilty to the offense
[5]
charged.

Thus, trial on the merits ensued. In the course of the trial, two varying versions

arose.
Version of the Prosecution
Spouses Gary Lipayco (Gary) and Rebecca Huerva-Lipayco (Rebecca) -- the Lipaycos -are employees of CDO-Foodsphere, Inc. and reside at 2-D Bonifacio St. Canumay, Valenzuela
City. On December 31, 1996, the spouses went to work. When Rebecca returned home between
11:00 in the morning and 12:00 noon of the same day, she found their door broken open, their
place in shambles and some of their things missing. She went to report the incident first to the
barangay but finding no official in the barangay hall, she went to the nearest police outpost
and had the incident blottered.

An investigation was immediately conducted and the

statements of witnesses were taken. Angelo “Cookie” Alera (Angelo) and Michael Arnaldo
(Michael), then both eight (8) years old, testified that at about noon of December 31, 1996,
[6]
while they were playing nearby together with other children, they saw petitioner push the
door of the house of the Lipaycos, enter the same, ransack the cabinet and take a VHS
[7]
[8]
player
and a wallet containing P100.00.
Conchita Alera (Conchita) corroborated the
statements of Angelo and Michael since she also saw the petitioner inside the house of the
[9]
Lipaycos.

The items missing and unrecovered were one (1) AIWA VHS player worth

P8,000.00; one (1) Bausch & Lombe (BL) Rayban worth P3,000.00; one (1) gold necklace
worth P1,200.00; one (1) Fuji camera worth P1,400.00; and one (1) leather wallet containing
[10]
P100.00, or a total of P12,800.00.
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Version of the Defense
Petitioner is a family friend of the Lipaycos and a godfather of the latter's child. He is
also employed at CDO-Foodsphere, Inc. as a company driver. Due to the nature of his work,
petitioner was often away and entertained himself with a car stereo which he would always
bring with him. Petitioner claimed that he would place the said car stereo on top of the delivery
[11]
vehicle's dashboard. After work, he would bring the car stereo with him.

Petitioner denied

the accusations made against him. He testified that on December 30, 1996, he made deliveries
in Malolos, Bulacan, where he stayed overnight. The next day, December 31, 1996, he
returned to their office and left work at already about 11:30 in the morning. He waited for a
while so that he could get the second half of his 13th month pay. Then, he went to another
company compound to get a suitable box for his holiday ham which he entrusted to Conchita
for safekeeping. After securing a box, he went to Conchita's house to get the ham. While
Conchita was getting petitioner's ham, he passed by the house of the Lipaycos to see if Gary
[12]
was there, by calling out for him at the door
since Rebecca asked petitioner at their office
if he saw Gary. Petitioner attested that the door was slightly opened and he slightly pushed it
[13]
to look for Gary. However, Gary was out.
Thereafter, Conchita gave the ham to petitioner
and he placed it inside the box. Carrying the same in a big plastic bag and his car stereo,
petitioner on board a tricycle, went to his sleeping quarters. Ricky Acostosa, also an employee
of CDO-Foodsphere, Inc. testified that he and the petitioner boarded the same tricycle on the
said date on the way to their sleeping quarters. He observed that petitioner was carrying a car
stereo and a box of ham at the time and that he did not notice that petitioner was carrying any
[14]
VHS player.

Thereafter, petitioner left for Villamor Airbase in Pasay City where he

celebrated the New Year’s Eve with his relatives. He returned to his quarters on January 1,
1997 and in the afternoon of the same date, upon knowledge that Rebecca was looking for
him, petitioner went to the Lipaycos' house where he was apprehended by the police and was
[15]
subsequently detained.

Upon posting the corresponding bail bond for his provisional

[16]
liberty in the amount of P24,000.00, the RTC ordered the petitioner's release.
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The RTC's Ruling
On April 16, 1999, the RTC held that petitioner's defenses of denial and alibi cannot
prevail over the positive identification of petitioner as the perpetrator of the crime by Michael
and Angelo, who testified with sufficient coherence and clarity. Thus, the RTC disposed of this
case in this wise:
WHEREFORE, judgment is hereby rendered finding accused EDUARDO
GULMATICO y BRIGATAY guilty beyond reasonable doubt and as principal of the crime of
robbery and, applying the Indeterminate Sentence Law, hereby sentences him to a penalty of
TWO (2) YEARS, FOUR (4) MONTHS and ONE (1) DAY of prision correccional as minimum
to EIGHT (8) YEARS and ONE (1) DAY of prision mayor as maximum. The accused is
further sentenced to pay complaining witness Rebecca Huerva-Lipayco the amount of
P12,800.00 representing the total value of the goods stolen without subsidiary imprisonment in
case of insolvency. Finally, the accused is sentenced to pay the costs of suit.
[17]
SO ORDERED.

[18]
Aggrieved, petitioner appealed the RTC Decision to the CA.
The CA's Ruling
On July 31, 2000, the CA affirmed the ruling of the RTC that the petitioner's defenses of
denial and alibi cannot prevail over the positive identification of the petitioner by the
eyewitnesses which were categorical, consistent and without any showing of ill motive on the
latter's part. However, the CA opined that while asportation was proven, the element that
petitioner entered the Lipaycos' house by breaking its door was not established since Michael
and Angelo testified that petitioner merely pushed the door open in order to gain entry.
Moreover, based on the photographs of the said door, the CA found that the same was intact
and unbroken. Thus:
Properly, then, the felony proven against Gulmatico is Theft defined in Art. 308 and
penalized under Art. 309 of the Revised Penal Code, although the end penalties imposable are
just the same as those imposed by the trial court.
WHEREFORE, except for the felony which is instead Theft as defined and punished in
Arts. 308 and 309 of the Revised Penal Code, the appealed Decision is AFFIRMED.
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[19]
SO ORDERED.

[20]
On August 25, 2000, petitioner filed his Motion for Reconsideration

of the assailed

[21]
dated December 8, 2000.
Decision which the CA denied in its Resolution
Hence, this Petition raising the sole issue of whether or not the Honorable Court of
Appeals decided correctly in finding herein petitioner still guilty of Theft notwithstanding the
fact that the evidence of the prosecution was preponderantly flawed and unmeritorious, short of
the required proof beyond reasonable doubt.
Correlatively, the instant Petition is based on the following grounds:
I.
THE HONORABLE COURT OF APPEALS GRAVELY ERRED IN FINDING HEREIN
ACCUSED-APPELLANT STILL GUILTY OF THE CRIME OF THEFT WHEN IT
PREMISED ITS FINDING OF THE AFFIRMATION ON THE FOLLOWING
CONSIDERATIONS:
a) That there were two eyewitnesses (two 8-year-olds) who were familiar with the
accused and had good opportunity to observe the felony and the felon;
b) That the veracity of the testimonies of these two eyewitnesses should not be doubted
because the Trial Court has shown its appreciation of the testimonies of witnesses 'who were
able to relay to the (Trial) court with sufficient coherence and clarity what they saw;
c) That there was another witness who corroborated the testimonies of the two boys;
d) That the testimonies of these prosecution witnesses were aboveboard as 'none of the
witnesses were discredited by the defense as having ill will towards or motive against the
accused,' concluding therefore that there was nothing which could have tainted the
truthfulness of said testimonies;
e) That the defense put up by the accused using DENIAL, was no match to the
prosecution where the testimonies of the prosecution witnesses were positive, clear and
unbiased;
f) That the defense of ALIBI cannot also save the day for the accused.
II.
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THE HONORABLE COURT OF APPEALS GRAVELY ERRED IN SUSTAINING THE
FINDINGS OF THE TRIAL COURT, WHICH FOUND ACCUSED-APPELLANT GUILTY
OF A CRIME BASED ON THE WEAKNESS OF DEFENSE
III.
THE HONORABLE COURT OF APPEALS GRAVELY ERRED, JUST LIKE THE TRIAL
[22]
COURT, IN NOT GIVING WEIGHT TO THE DEFENSE EVIDENCE.

Moreover, petitioner argues that the testimonies of Michael and Angelo are deficient as
the two boys merely testified that petitioner took the VHS player and the wallet; that the
witnesses' testimonies are incoherent due to their numerous loopholes as regards the alleged
taking; that it was physically impossible for the witnesses to view the commission of the crime,
considering the interior of the Lipaycos' residence; that the prosecution failed to rebut
petitioner's testimony that he was in the premises for the purpose of getting his ham from
Conchita; that Michael and Angelo were pre-coached in giving their testimonies by their
respective mothers; that Michael and Angelo mistakenly identified petitioner's car stereo as the
VHS player; that petitioner's non-flight speaks of his innocence; that Rebecca's testimony
before the police and the photographs of the broken door are pieces of evidence which are
contrary to the witnesses' testimony that the petitioner merely pushed the door in order to gain
entry, hence, the finding of the crime of Theft; and that since the witnesses merely saw that
petitioner take only the VHS player and the wallet, the value of the items lost amounts only to
P8,100.00, hence, the petitioner, without conceding the offense charged, is entitled to the
imposition of a lesser penalty. Lastly, petitioner attests that he is innocent of the offense
[23]
charged and prays for his acquittal.
On the other hand, respondent People of the Philippines through the Office of the
Solicitor General (OSG) posits that the direct, positive and categorical testimonies of Michael
and Angelo pointing to the petitioner as the perpetrator of the crime of Theft are entitled to full
faith and credit; that petitioner failed to prove any improper motive on the part of the mothers
of Michael and Angelo in allegedly coaching the minors to testify against him; that petitioner's
defenses of denial and alibi are unavailing; that factual findings of the RTC particularly in its
assessment of credibility of witnesses are entitled to respect; and that non-flight is not proof of
[24]
innocence.
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The Petition lacks merit.
While it is true that the RTC and the CA had separate and different findings as to the
crime committed, this Court holds that asportation was indeed established. Thus, we agree with
the ruling of the CA that the crime of Theft was committed based on the evidence presented.
Article 308 of the Revised Penal Code defines theft as follows:
Art. 308.
Who are liable for theft. — Theft is committed by any person who, with
intent to gain but without violence, against or intimidation of persons nor force upon things,
shall take personal property of another without the latter's consent.

The elements of theft are: (1) that there be taking of personal property; (2) that said
property belongs to another; (3) that the taking be done with intent to gain; (4) that the taking
be done without the consent of the owner; and (5) that the taking be accomplished without the
[25]
use of violence against or intimidation of persons or force upon things.

Therefore, in theft,

corpus delicti has two elements, namely: (1) that the property was lost by the owner, and (2)
[26]
that it was lost by felonious taking.
At this juncture, petitioner offers the defense of denial, postulating that when Michael
and Angelo saw the petitioner, he was carrying at the time his car stereo which they have
mistaken to be the VHS player of the Lipaycos. Moreover, petitioner contends that he is not
invoking the defense of alibi because he admittedly passed by the house of the Lipaycos on
[27]
December 31, 1996.
However, a perusal of the petitioner's pleadings before this Court
shows that the proffered defense is still alibi, since petitioner alleged that he cannot be at two
[28]
places at the same time.
We reject petitioner’s arguments.
First. It could not be said that Michael and Angelo, young as they were, could have
mistakenly identified petitioner's car stereo for the VHS player. On cross-examination, both

10/9/2014 8:33 AM

G.R. No. 146296

8 of 13

http://sc.judiciary.gov.ph/jurisprudence/2007/october2007/146296.htm

Michael and Angelo manifested that they know what a VHS player is and even described the
[29]
size and color thereof before the RTC.

Moreover, Angelo also testified that the petitioner,

aside from taking the VHS player, ransacked the cabinet of the Lipaycos and took the
[30]
wallet.

In sum, the car stereo cannot fully and adequately fill in for the felonious taking of

the other lost and unrecovered items of the Lipaycos.
Second. Other than petitioner's own admission that he passed by the house of the
[31]
Lipaycos on December 31, 1996,
Michael and Angelo, as corroborated by Conchita,
testified that petitioner was there before Rebecca arrived, who eventually found that their
things were scattered all over the place and that certain items were missing. More importantly,
Michael and Angelo, throughout their respective testimonies before the RTC, positively and
[32]
categorically identified the petitioner as the perpetrator of the crime.
Time and time again, this Court has ruled that denial and alibi are the weakest of all
defenses, because they are easy to concoct and difficult to disprove. Furthermore, they cannot
prevail over the positive and unequivocal identification of the accused by the

principal

witnesses. Absent any showing of ill motive on the part of the eyewitnesses testifying on the
matter, a categorical, consistent and positive identification of the accused prevails over denial
and alibi. Unless substantiated by clear and convincing proof, denial and alibi are negative,
[33]
self-serving and undeserving of any weight in law.
We cannot discern any improper motive on the part of, and no such motive was ever
imputed to, the prosecution's witnesses, namely, Michael, Angelo, Conchita and even Rebecca
that they would falsely implicate the petitioner as the perpetrator of the crime. The absence of
evidence as to improper motive actuating the principal witnesses for the prosecution strongly
sustains the conclusion that none existed, and consequently, their testimonies are worthy of
[34]
full faith and credit.
Stripped of the defenses of denial and alibi, the instant Petition now hinges on the
assessment of the credibility of the witnesses presented.
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The CA, citing the RTC Decision, aptly and judiciously held, to wit:
The principal eyewitnesses were Michael and Angelo then both 8 years old who were
familiar with the accused and had good opportunity to observe the felony and the felon. The
testimonies of these eyewitnesses were appreciated by the trial court as follows:
Michael and Angelo, both 8 years of age, and who were able to relay to the court with
sufficient coherence and clarity what they saw on the date and at the time in question
positively identified the accused as the one who entered the house of Rebecca and as the one
who took away from that house the betamax. (Decision, p. 104, record)
Their testimonies were corroborated in part by Conchita Alera who also saw Gulmatico
inside the house. None of these witnesses were discredited as having ill will towards or motive
against Gulmatico.

Petitioner claims that Michael and Angelo were pre-coached when they gave their
respective testimonies before the police and before the RTC as their respective mothers and
Rebecca were there at the time.
We disagree.
This Court finds no cogent reason to deviate from the assessment made by the RTC,
duly affirmed by the CA anent the credibility of the said prosecution witnesses who testified
during the trial of this case. Michael and Angelo clearly pointed out their exact location and
the surrounding circumstances when they observed the petitioner and the felonious taking.
Upon the directive of the trial court judge, Angelo even described his location and the
[35]
respective distances of the houses in the neighborhood by walking around the courtroom.
It
bears stressing that full weight and respect to the determination by the trial court of the
credibility of witnesses is usually accorded by the appellate courts, since the trial court judge
[36]
had the opportunity to observe the demeanor of the witnesses.
This Court is not a trier of
facts and, as a rule, we do not weigh anew the evidence already passed upon by the trial court
[37]
[38]
and affirmed by the Court of Appeals.
Thus, in the case of Siccuan v. People,
we
clearly held:
We have consistently adhered to the rule that where the culpability or innocence of an
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accused would hinge on the issue of credibility of witnesses and the veracity of their
testimonies, findings of the trial court are given the highest degree of respect. These findings
will not be ordinarily disturbed by an appellate court absent any clear showing that the trial
court has overlooked, misunderstood or misapplied some facts of circumstances of weight or
substance which could very well affect the outcome of the case. It is the trial court that had
the opportunity to observe 'the witnesses' manner of testifying, their furtive glances, calmness,
sighs or their scant or full realization of their oaths. It had the better opportunity to observe the
witnesses firsthand and note their demeanor, conduct and attitude under grueling examination.

Furthermore, Michael and Angelo are child witnesses. A child witness could not be
expected to give a precise response to every question posed to him. His failure to give an
answer to the point of being free of any minor inconsistencies is understandable and does not
[39]
make him a witness less worthy of belief.
Inconsistencies in the testimonies of witnesses,
when referring only to minor details and collateral matters, do not affect the substance of their
declarations or the veracity or the weight of their testimonies. Although there may be
inconsistencies on minor details, the same do not impair the credibility of the witnesses where
there is consistency in relating the principal occurrence and positive identification of the
[40]
accused.
To this Court, Michael and Angelo's testimonies are sufficiently and consistently
credible as to establish that: (1) the crime of Theft was committed against the Lipaycos and (2)
petitioner committed the said crime.
Lastly, we are not persuaded by petitioner's contention that the fact that he came back to
the Lipaycos' house on January 1, 1997 shows that he is innocent of the offense charged. It is
established in this jurisdiction that while flight indicates guilt, non-flight does not mean
[41]
innocence.

Much like the defenses of alibi and denial, non-flight cannot prevail against the

[42]
Therefore, the Court finds no reason to
weight of positive identification of the accused.
overturn the judgment of conviction against the petitioner for the crime of Theft as the
prosecution sufficiently proved his guilt beyond reasonable doubt.
WHEREFORE, the instant Petition is DENIED and the assailed Decision of the Court
of Appeals in CA-G.R. C.R. No. 23230, finding petitioner Eduardo Brigatay Gulmatico guilty
beyond reasonable doubt for the crime of Theft, is hereby AFFIRMED. No costs.
SO ORDERED.
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DEC IS ION

CHICO-NAZARIO, J.:

[1]
For review is the Decision

dated 28 February 2007 of the Court of Appeals in
[2]

CA-G.R. CR H.C. No. 00743, which affirmed in toto the Decision

dated 27 December 2004

of the Regional Trial Court (RTC) of Muntinlupa City, Branch 207, in Criminal Case No.
13545, finding herein appellant Manuel Aguilar guilty beyond reasonable doubt of the crime of
[3]
simple rape committed against AAA,
the daughter of his common-law wife BBB, and
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sentencing him to suffer the penalty of reclusion perpetua, and to indemnify the victim in the
amount of P50,000.00 as civil indemnity, P50,000.00 as moral damages and P25,000.00 as
exemplary damages.
Appellant Manuel Aguilar was charged with the crime of rape before Branch 42 of the
RTC of Dumaguete City, committed as follows:
That on [24 June 1997] at about 5:00 o’clock in the afternoon, at Sitio xxx, Brgy. xxx,
[Municipality of] xxx, [Province of] xxx, Philippines, and within the jurisdiction of this
Honorable Court, the above-named [appellant], with lewd designs and by means of force and
intimidation, with abuse of confidence, willfully, unlawfully and feloniously did lie and
succeeded in having carnal knowledge with AAA, below thirteen (13) years old and the
[4]
(Emphasis supplied.)
stepdaughter of the said [appellant].

The case was docketed as Criminal Case No. 13545. When arraigned on 12 July 2000,
appellant, assisted by counsel de oficio, pleaded NOT GUILTY to the crime charged.
Thereafter, trial ensued.
The prosecution presented the following witnesses: (1) Atty. Rolando A. Piñero, the
Branch Clerk of Court of RTC, Branch 31, Dumaguete City; (2) Dr. Rosita A. Muñoz, the
Municipal Health Officer of Sta. Catalina Rural Health Unit; (3) Joven Acabal, the Medical
Technologist at Bayawan District Hospital; (4) Dr. Lydia Villaflores, physician from Bayawan
District Hospital; (5) Police Senior Inspector Cresenciano Valiente Pagnanawon, Chief of
Police of Sta. Catalina, Negros Oriental; (6) SPO1 Wenifredo Jamandron, a member of the
Philippine National Police (PNP) of Sta. Catalina, Negros Oriental; (7) BBB, the mother of
the victim; and (8) AAA, the victim herself.
Atty. Rolando A. Piñero testified that the appellant has a pending criminal case for rape
before Branch 31 of the RTC of Dumaguete City. The same was entitled People of the
Philippines v. Manuel Aguilar, docketed as Criminal Case No. 13546, allegedly committed
[5]
against AAA on 4 February 1998. He further stated that a Medical Certificate issued by Dr.
Rosita A. Muñoz in favor of AAA was presented therein as evidence to prove that AAA was
[6]
physically examined after the reported rape of 4 February 1998.
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During her testimony, Dr. Rosita A. Muñoz disclosed that on 5 February 1998, while she
was exercising her official function, AAA came to her clinic at Sta. Catalina Rural Health Unit
and reported to her that she was raped. However, considering that there was no facility for
spermatozoa examination in the said clinic, she referred AAA to the Bayawan District
Hospital. She said that she did not conduct any medical examination on AAA and left it to the
Bayawan District Hospital to conduct the same. The medical examination was conducted by
Joven Acabal and Dr. Lydia Villaflores of the Bayawan District Hospital. The result of the
medical examination revealed the presence of spermatozoa. She declared that she was given a
copy of the said result.

[7]
By virtue thereof, she issued a Medical Certificate
with the

following findings:
This is to certify that per examination results of the cervical smear, spermatozoa were
[8]
present taken from [AAA], 13 yrs. old, female from xxx, xxx, xxx.

The testimony of Dr. Rosita A. Muñoz was corroborated by Joven Acabal and Dr. Lydia
Villaflores. Joven Acabal avowed that he was the one who conducted the examination of the
cervical smear which was taken by Dr. Lydia Villaflores from AAA on 5 February 1998. The
[9]
result of the same indicates the presence of spermatozoa from a male seminal fluid.

Dr.

Lydia Villaflores confirmed that she was the one who took the cervical smear from AAA on 5
February 1998 and after the examination of the specimen, she was able to determine the
presence of spermatozoa. The Laboratory Examination Sheet was filled up by the nurse whom
[10]
she personally knows. She also issued a Medical Certificate
as requested by the Sta.
[11]
Catalina Police.
Police Senior Inspector Cresenciano Valiente Pagnanawon and SPO1 Wenifredo
Jamandron testified that the rape incident that happened on 4 February 1998 was reported to
the Sta. Catalina, Negros Oriental Police Station, and the same was recorded in the police
blotter on 5 February 1998. SPO1 Wenifredo Jamandron averred that he interviewed and
investigated AAA at the Sta. Catalina Police Station on the aforesaid date as regards the rape
[12]
incident.
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BBB, the mother of AAA, declared that she was previously married to deceased CCC
with whom she had three children namely: DDD, EEE and herein victim, AAA. She affirmed
[13]
She said that the appellant was her common-law
that AAA was born on 26 January 1985.
husband, they had been living together since 1989, and they had four children, namely: FFF,
[14]
GGG, HHH and III.
BBB courageously divulged in court that on the evening of 4 February 1998, she and
appellant, together with their daughters HHH and III, slept in a room upstairs, while AAA slept
in a room downstairs together with her half-brothers. At around midnight, she woke up to
answer the call of nature. BBB, with a kerosene lamp, proceeded to a room downstairs, where
AAA and her half-brothers were sleeping, to get the chamber pot. When she reached out for
the chamber pot, she was taken aback when her hands touched instead the bare buttocks of the
appellant. She discovered that the appellant was lying naked, face down and on top of AAA
who was then wearing nothing but her shirt. BBB repeatedly asked the appellant what he was
doing but the latter did not give an answer and just kept silent. She then brought the lamp
closer to the appellant who was already seated but still naked. AAA, on the other hand, stood
up. BBB again asked the appellant what was he really doing, but still the appellant did not
answer which made her hit the appellant with a scythe. After that, she asked AAA what the
appellant did to her. At first, AAA did not give any answer but when BBB asked her for the
second time, AAA replied that the appellant had sexual intercourse with her.

AAA

immediately ran away and went to the nearby house of her aunt named JJJ. BBB followed
AAA. While BBB and AAA were at the house of JJJ, the latter asked AAA what had
happened. AAA responded that she was raped by the appellant. It was also at the house of JJJ
where AAA tearfully revealed to her mother, BBB, that she had been raped several times by the
appellant beginning 24 June 1997, when she was still 12 years old, in their house at Sitio xxx,
[15]
Barangay xxx, Municipality of xxx, Province of xxx,
during the time when BBB was in
Bayawan to attend the birthday celebration of Nang Emang and returned only in the afternoon
[16]
of 25 June 1997.

Immediately, after that rape incident on 4 February 1998, the appellant

[17]
escaped.
BBB further testified that she, together with JJJ and the husband of the latter, went to
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the Sta. Catalina Police Station where they reported the rape incident. It was recorded in the
police blotter. BBB also stated that AAA was brought to the doctor at Sta. Catalina as well as
[18]
in Bayawan where AAA was examined.

Resultantly, two separate charges were filed

against the appellant, to wit: (1) Criminal Case No. 13546 for the rape which happened on 4
February 1998, and was raffled to Branch 31 of RTC, Dumaguete City; and (2) Criminal Case
No. 13545, the instant case, for the rape incident which occurred on 24 June 1997 and raffled
to Branch 42 of RTC, Dumaguete City.
The final witness presented by the prosecution was AAA, the victim herself. She was
already 15 years old when she testified in court. During her testimony, she confirmed that she
was born on 26 January 1985. She also admitted that the appellant is her stepfather, being the
common-law husband of her mother, BBB, and she calls him “papa.” AAA disclosed that in
the afternoon of 24 June 1997, while she was cooking food for supper and doing several
household chores in their house at Sitio xxx, Barangay xxx, Municipality of xxx, Province of
xxx, the appellant asked her younger siblings to go out and fetch water from a place 700 meters
away from their house. Her mother at that time was in Bayawan to attend the birthday
celebration of her lola. With only AAA and the appellant in their house, appellant pulled her,
undressed her, made her lie down on the kitchen floor and pinned her on the ground. The
appellant then undressed himself, lay on top of her until he finally inserted his penis into her
vagina. AAA felt pain. She cried hard and tried to defend herself but appellant was much
stronger than her. She likewise failed to shout because the appellant threatened to kill her and
her mother if she did. She felt pain and continuously had bleeding during and after the rape.
The appellant similarly warned her not to tell anyone what had happened because if she did, he
would kill her and her mother. Out of fear, AAA never told her mother about her harrowing
experience in the hands of the appellant. AAA also revealed that the rape incident that
happened on 24 June 1997 was continuously repeated until it was discovered by her mother on
[19]
4 February 1998.

The rape incidents that happened on 24 June 1997 and 4 February 1998

were reported to the police authorities at Sta. Catalina Police Station. She further stated that
[20]
she was instructed to go to the Bayawan District Hospital for medical examination.

For its part, the defense presented the lone testimony of the appellant. The appellant
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admitted that AAA is his stepdaughter as she is the daughter of his common-law wife BBB.
He also asserted that he and BBB were never married and they just live together without the
[21]
In his testimony, he vehemently denied the rape accusations against
benefit of marriage.
him. He claimed that there was no rape incident that happened in the kitchen of their house on
24 June 1997, but he admitted that BBB was really not present in their house on the aforesaid
date and the latter came back only on 25 June 1997. He likewise avowed his innocence and
assailed that the charges against him were a mere scheme, concocted by AAA and her aunt JJJ
and the husband of the latter because they never wanted him to be with BBB. In fact, they
tried to send him away many times but he did not leave because of his children with BBB.
Similarly, the appellant averred that AAA was just making up stories because she never
respected him. She neither followed his orders nor his instructions and all these started when
AAA realized that he was not her real father. AAA was barely four years old when they first
met. The appellant further declared that while he was detained at the provincial jail, BBB and
AAA visited him twice and they even brought him bread and soap. He also maintained that he
tried to convince BBB not to pursue the case but BBB told him that JJJ and the husband of the
[22]
latter would sue her and have her put in jail if she withdrew the case against him.
After trial on the merits, Criminal Case No. 13545, the instant case, was considered
submitted for decision on 11 February 2004, by the RTC, Branch 42, Dumaguete City. This
[23]
Court, however, had issued a Resolution

dated 27 January 2004, in G.R. No. 154848

entitled, People of the Philippines v. Manuel Aguilar, directing the Judge of the RTC of
Dumaguete City, Branch 31, who tried and heard Criminal Case No. 13546, to commit the
appellant to the New Bilibid Prisons in Muntinlupa City, having convicted appellant for raping
AAA on 4 February 1998. In view of this, this Court issued Resolutions dated 27 July
2004

[24]

and 17 August 2004

[25]

directing the RTC of Muntinlupa City, Branch 207, being

the lone family court in Muntinlupa City, to resolve Criminal Case No. 13545.
[26]
On 27 December 2004,
the RTC of Muntinlupa City rendered a judgment of
conviction against the appellant. The dispositive portion of the Decision reads:
WHEREFORE, [appellant] is found guilty beyond reasonable doubt of the crime of
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simple rape and is sentenced to suffer the penalty of reclusion perpetua. He is ordered to pay
the victim [AAA] P50,000.00 as civil indemnity, P50,000.00 as moral damages and
[27]
P25,000.00 as exemplary damages.

Dissatisfied, the appellant appealed the 27 December 2004 Decision of the RTC of
Muntinlupa City before the Court of Appeals. In his brief, the appellant’s lone assignment of
error was:
THE TRIAL COURT GRAVELY ERRED IN FINDING THE [APPELANT] GUILTY OF
THE CRIME CHARGED DESPITE THE FAILURE OF THE PROSECUTION TO PROVE
[28]
HIS GUILT BEYOND REASONABLE DOUBT.

On 28 February 2007, the Court of Appeals rendered a Decision affirming in toto the
Decision of the RTC of Muntinlupa City, the decretal portion of which reads:
WHEREFORE, premises considered, the Decision, dated [27 December 2004], of the
[RTC] of Muntinlupa City, in Criminal Case No. 13545 is hereby AFFIRMED in toto. Costs
[29]
against the [appellant].

Intending to appeal the aforesaid Decision of the appellate court, the appellant filed a
Notice of Appeal. In view thereof, the Court of Appeals forwarded to this Court the records of
this case.
[30]
In this Court’s Resolution dated 16 July 2007,
the parties were required to submit
their respective supplemental briefs. Both the Office of the Solicitor General and the appellant
manifested that they were adopting their respective briefs filed before the Court of Appeals as
their supplemental briefs.
After a careful review of the records of this case, this Court affirms appellant’s
conviction.
A rape charge is a serious matter with pernicious consequences both for the appellant
and the complainant; hence, utmost care must be taken in the review of a decision involving
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[31]
Thus, in the disposition and review of rape cases, the Court is guided
conviction of rape.
by certain principles. First, the prosecution has to show the guilt of the accused by proof
beyond reasonable doubt or that degree of proof that, to an unprejudiced mind, produces
conviction. Second, the evidence for the prosecution must stand or fall on its own merits and
cannot draw strength from the weakness of the evidence of the defense. Third, unless there are
special reasons, the findings of trial courts, especially regarding the credibility of witnesses,
are entitled to great respect and will not be disturbed on appeal. Fourth, an accusation for rape
can be made with facility; it is difficult to prove but more difficult for the person accused,
though innocent, to disprove. And fifth, in view of the intrinsic nature of the crime of rape, in
which only two persons are usually involved, the testimony of the complainant must be
[32]
scrutinized with extreme caution.
It is well-settled that the appellant may be convicted of rape based solely on the
testimony of the victim, as long as the same is competent and credible. This is primarily
because the crime of rape is usually committed in a private place where only the aggressor and
[33]
the rape victim are present.

Moreover, even the trial court mentioned in its Decision that

even in the absence of the corroborative testimonies of the prosecution’s other witnesses,
the testimony of AAA can stand on its ground and is enough to convict the
[34]
appellant.
Accordingly, the primordial consideration in a determination concerning the crime of
[35]
rape is the credibility of complainant’s testimony.
Time and again, we have held that when
it comes to the issue of credibility of the victim or the prosecution witnesses, the findings of
the trial courts carry great weight and respect and, generally, the appellate courts will not
overturn the said findings unless the trial court overlooked, misunderstood or misapplied some
facts or circumstances of weight and substance which will alter the assailed decision or affect
[36]
the result of the case.

This is so because trial courts are in the best position to ascertain

and measure the sincerity and spontaneity of witnesses through their actual observation of the
[37]
witnesses’ manner of testifying, their demeanor and behavior in court.
Trial judges enjoy
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the advantage of observing the witness’ deportment and manner of testifying, her “furtive
glance, blush of conscious shame, hesitation, flippant or sneering tone, calmness, sigh, or the
scant or full realization of an oath” -- all of which are useful aids for an accurate determination
of a witness’ honesty and sincerity. Trial judges, therefore, can better determine if such
witnesses are telling the truth, being in the ideal position to weigh conflicting testimonies.
Again, unless certain facts of substance and value were overlooked which, if considered, might
affect the result of the case, its assessment must be respected, for it had the opportunity to
observe the conduct and demeanor of the witnesses while testifying and detect if they were
[38]
lying.
The rule finds an even more stringent application where the said findings are
[39]
sustained by the Court of Appeals.
This Court, upon examining the records of the present case, fully agrees in the findings
of both the trial court and the appellate court that the testimony of AAA is credible and
enough to convict the appellant even without the corroborating testimonies of the other
prosecution witnesses. Her testimony on how she was raped by the appellant on 24 June 1997
was characterized by the trial court and affirmed by the Court of Appeals as clear,
straightforward and bereft of any material or significant inconsistencies. Further, we note
[40]
that while testifying, AAA broke down in tears.

The crying of a victim during her

testimony is eloquent evidence of the credibility of the rape charge with the verity borne
[41]
out of human nature and experience.
Similarly, no woman, least of all a child, would
concoct a story of defloration, allow an examination of her private parts and subject herself to
public trial or ridicule if she has not, in truth, been a victim of rape and impelled to seek justice
[42]
for the wrong done to her.
It is also highly inconceivable for a girl to provide details of a
rape and ascribe such wickedness to her “stepfather” just because she resents being disciplined
by him since, by thus charging him, she would also expose herself to extreme humiliation, even
[43]
stigma.
Testimonies of child-victims are normally given full weight and credit, since when
a woman, more so if she is a minor, says that she has been raped, she says in effect all that is
[44]
necessary to show that rape was committed.

Youth and immaturity could indeed be badges

of truth. This observation is a matter of judicial cognizance borne out by human nature and
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experience. There could not have been a more powerful testament to the truth than this “public
[45]
More so, it is an accepted doctrine that in the absence of
baring of unspoken grief.”
evidence of improper motive on the part of the victim to falsely testify against the accused, her
[46]
testimony deserves credence.
And in this case, it was never shown that the complainant
had an ill motive in filing a case against the appellant other than seeking justice for what had
happened to her.
The appellant further alleges that the trial court failed to note that the testimonies of the
prosecution witnesses merely pertained to the presence of spermatozoa without even verifying
that the said spermatozoa found in AAA belonged to the appellant. Furthermore, AAA alleged
that she had been repeatedly raped by the appellant without, however, presenting evidence
showing the presence of old lacerations to sustain the aforesaid allegations of AAA. This
argument of the appellant is specious.
In this regard, this Court deems it necessary to quote the wordings of the Court of
Appeals in connection with this matter, thus:
Thirdly, [appellant’s] arguments that the prosecution failed to prove that he has been
raping [AAA] since [24 June 1997] because no evidence was adduced showing that [AAA’s]
hymen had old lacerations; and, that the spermatozoa found belonged to him, lose substance
when faced by the principle that the testimony of a rape victim alone, if found credible, is
competent to convict the accused. To reiterate, [AAA’s] testimony is credible.
In this regard, worth noting are the Supreme Court’s pronouncement that, a medical
examination and report is not indispensable to a conviction for rape. Thus, eventhough there
was no evidence that [AAA’s] hymen had old lacerations or that the spermatozoa found
therein belonged to [appellant], still, the latter’s conviction can still be sustained in that a
[47]
medical report is even not necessary to prove that the crime of rape was committed.
(Emphasis supplied.)

At any rate, the presence of old healed lacerations in the victim’s hymen is
irrelevant to appellant’s defense. In the same way that their presence does not mean the
victim was not raped recently, the absence of fresh lacerations does not negate rape
[48]
either. Indeed hymenal laceration is not an element of the crime of rape.
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The appellant also argues that although the defense of denial is, indeed, a weak defense,
being a negative averment, nonetheless, it was not for the appellant to prove that he did not
rape AAA, but for the prosecution to prove that the appellant did rape her.
To repeat, the evidence of the prosecution has clearly established the guilt of the
appellant beyond reasonable doubt. Denial, being an intrinsically weak defense, must be
buttressed by strong evidence of non-culpability in order to merit credibility. It is a negative
self-serving assertion that deserves no weight in law if unsubstantiated by clear and convincing
[49]
evidence.
The appellant’s barefaced denial of the charge cannot prevail over the
positive, spontaneous and straightforward identification by the victim of the appellant
as the malefactor. A rape victim can easily identify her assailant especially if he is known to
her because during the rape, she is physically close to her assailant, enabling her to have a good
[50]
look at the latter’s physical features.

And in the present case, it cannot be doubted, as it

can be clearly gleaned from the records that AAA positively identified the appellant as the
[51]
person who raped her.
It is also bears stressing that the appellant in the case at bar has evaded the law for
almost three years. To this the Court of Appeals said:
[I]t has long been settled that the flight of the [appellant] from the scene of the crime is proof
of guilt or of a guilty mind. Accordingly, there is flight when the [appellant] evades the course
of justice by voluntarily withdrawing one’s self in order to avoid arrest or detention or the
institution or continuance of criminal proceedings. In this case, [appellant] has evaded the law
[52]
for almost three (3) years. Indisputably, his flight evidenced guilt.

As regards the penalty to be imposed upon the appellant, it must be noted that the rape
was committed prior to the effectivity of Republic Act No. 8353, otherwise known as “The
[53]
Applicable then is the old provision of Article 335 of the
Anti-Rape Law of 1997.”
[54]
which states in
Revised Penal Code, as amended by Section 11 of Republic Act No. 7659,
part:
Section 11. Article 335 of the same Code is hereby amended to read as follows:
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“Art. 335. When and how rape is committed. – Rape is committed by having
carnal knowledge of a woman under any of the following circumstances:
1.
2.
3.

By using force or intimidation;
When the woman is deprived of reason or otherwise unconscious; and
When the woman is under twelve years of age or is demented.

The crime of rape shall be punished by reclusion perpetua.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with
any of the following attendant circumstances:
1. when the victim is under eighteen (18) years of age and the offender is a
parent, ascendant, step-parent, guardian, relative by consanguinity or affinity within
the third civil degree, or the common-law-spouse of the parent of the victim. x x x.
(Emphasis supplied.)

From the aforesaid provision of law, both minority and actual relationship must be
alleged and proved in order to convict the appellant for qualified rape; otherwise, a conviction
[55]
for rape in its qualified form will be barred.
In this case, while the minority of the victim was properly alleged in the Information, her
relationship with appellant was not properly stated therein because what appears in the
information is that the victim is the stepdaughter of appellant. A stepdaughter is the daughter
of one’s spouse by a previous marriage. For appellant to be the stepfather of AAA, he must be
[56]
legally married to AAA’s mother.
And the best evidence to prove the marriage between the
[57]
But the records of
appellant and the mother of the complainant is their marriage contract.
this case failed to show that the appellant and the mother of AAA were legally married, there
being no marriage certificate ever presented to prove the same. In fact, both the appellant and
the mother of AAA admitted that they were not really married, and what they had was merely a
common-law relationship. The Information thus failed to allege specifically that appellant was
the common-law spouse of the victim’s mother. Instead, the Information erroneously alleged
the qualifying circumstance that appellant was the stepfather of the victim.

Hence, the

appellant is liable only for the crime of simple rape punishable by reclusion perpetua.
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Finally, this Court agrees in the amount of civil indemnity and moral damages which the
court a quo and the appellate court awarded to the victim. Civil indemnity, which is actually in
the nature of actual or compensatory damages, is mandatory upon the finding of the fact of
[58]
rape.
Case law also requires automatic award of moral damages to a rape victim without
need of proof because from the nature of the crime, it can be assumed that she has suffered
moral injuries entitling her to such award. Such award is separate and distinct from civil
[59]
indemnity.
[60]
As regards exemplary damages, we held in People v. Catubig

that the presence of an

aggravating circumstance, whether ordinary or qualifying, entitles the offended party to an
[61]
award of exemplary damages.

The Revised Rules of Criminal Procedure which took effect

on 1 December 2000 now provides that aggravating circumstances must be alleged in the
[62]
information to be validly appreciated by the court.
In the case at bar, the crime of rape and
the filing of the information against the appellant occurred before the effectivity of the said
[63]
Rules. In People v. Catubig,

we held that the retroactive application of the Revised

Rules of Criminal Procedure cannot adversely affect the rights of a private offended
party that have become vested prior to the effectivity of the said Rules.

Thus,

aggravating circumstances which were not alleged in the information but proved during
the trial may be appreciated for the limited purpose of determining the appellant’s
[64]
liability for exemplary damages.
In the present case, the information filed against the appellant improperly alleged that
AAA was his stepdaughter because what was proven during trial was the fact that the appellant
was merely a common-law husband of the mother of the victim. This being the case, AAA
cannot be the stepdaughter of the appellant.

Although the relationship alleged in the

information was different from that proven during trial, this Court is not precluded from
awarding exemplary damages to the private complainant because the aggravating circumstance
[65]
of “common-law spouse” was duly proven.
In conformity with our ruling in People v.
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[66]
Catubig

that aggravating circumstances which were not alleged in the information but

proved during the trial may be appreciated for the limited purpose of determining the
appellant’s liability for exemplary damages, this Court likewise agrees in the court a quo and in
the appellate court in awarding exemplary damages to the victim.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR H.C. No. 00743, finding herein appellant Manuel Aguilar GUILTY beyond reasonable
doubt of the crime of simple rape committed against AAA, the daughter of his common-law
wife, BBB, is hereby AFFIRMED. Costs against appellant.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice

WE CONCUR:

CONSUELO YNARES–SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice
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Associate Justice
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I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.
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DECISION

BRION, J.:

We pass upon the accused-appellant Fajardo Napudo’s (Napudo or appellant) appeal
from the decision of the Court of Appeals (CA) dated March 17, 2005 in CA-G.R. CR-H.C.
No. 00633, finding him guilty beyond reasonable doubt of the crime of rape committed against
AAA. The CA decision affirmed with modification the decision dated November 15, 2000 of
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[1]
the Regional Trial Court

(RTC), Branch 30, Nueva Vizcaya, in Crim. Case No. 1147 that

found the appellant guilty beyond reasonable doubt of the crime of rape, and sentenced him to
suffer the penalty of reclusion perpetua and to pay the offended party’s family Fifty Thousand
[2]
Pesos (P50,000.00)
as moral damages and Fifty Thousand Pesos (P50,000.00) as civil
indemnity.
[3]
Napudo was prosecuted under an Information charging him with violation of Article
[4]
266-A, paragraph I(a) of the Revised Penal Code, as amended, in relation with Republic Act
No. 7659 and Republic Act No. 7610. He pleaded not guilty to the charge and was thereafter
[5]
tried. At the pre-trial, he admitted his sexual intercourse with AAA, but declared these
acts to be voluntary and consensual between them because they were sweethearts.
The Prosecution’s Version
The prosecution presented evidence consisting of the testimonies of (a) AAA; (b) BBB,
her mother; and (c) Dr. Elizabeth Joaquin (Dr. Joaquin), the physician who conducted the
medical examination on AAA. The RTC summarized the testimony of AAA as follows:
On December 3, 1998, around 1:30 p.m., she boarded a jeep at Solano, Nueva Vizcaya
bound for Kasibu, Nueva Vizcaya. Among her fellow passengers on board the jeep, she
recognized Fajardo Napudo, x x x who happened to be a resident also of Malabing and her
cousin (her mother and the accused’s father being sister and brother). The jeep’s destination
was up to Wangal, a neighboring barrio of Malabing and from there, she planned to walk to
Malabing which was 2 kms. away as there was no means of transportation. They reached
Wangal at 9:00 p.m. x x x
While walking towards Malabing, Fajardo Napudo got hold of her bag which was quite
heavy so that they could walk faster to Malabing. As the road was muddy, she took off her
shoes but again Fajardo volunteered to carry her shoes for her. When she handed her shoes to
him, Fajardo took hold of her left wrist and with his right arm, he held her waistline. It was at
this point that she became apprehensive, seated (sic) herself on the muddy ground and cried.
She cried for help, afraid that she was about to be molested and inquired from Fajardo why he
was doing this to her. Fajardo scolded her and uttered an expletive. Fajardo then pressed both
cheeks with his hand and inserted his tongue in her mouth. She bit Fajardo’s tongue,
afterwhich (sic), he pulled her towards a clump of bamboos 10 m away from the road. She
struggled and fought Fajardo by kicking him but he succeeded in bringing her to the clump of
bamboos. He then pushed her hard towards the ground and straddled her legs and forced open
her blouse. He lowered her pants and panty, afterwhich (sic), he also lowered his pants and
brief. The accused, however, failed to insert his penis into her vagina and because she had
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already lost her strength from fighting him, she lost consciousness. When she came to, she
found that she was under a “camarin” which was 30 meters away from the clump of bamboos
and she noticed that she was totally naked and her right foot was raised on the arm of the
accused. The accused was already on top of her and he was making pumping motions while his
penis was inserted into her vagina. Her body and her maidenhood was painful while accused
was on top of her. She pushed him away and cried and pleaded why he did those things to her.
The accused just stood up, put on his clothes and after putting on her clothes, he accompanied
her home. Before they parted ways, the accused threatened that he would kill her if she would
[6]
report the matter to anybody.

AAA afterwards was unable to eat and sleep; she also kept on crying. BBB testified that upon
being told by AAA of her sexual ordeal on December 6, 1998, she immediately confronted
Napudo but the latter denied the allegation. She then invited Napudo to her house for a
[7]
confrontation with AAA who called him “gago”. BBB then consulted the Barangay Captain
who instructed her to report the matter to the police authorities. The witness also testified that
although AAA resumed her studies after the incident, she never went home and preferred to
stay at a boarding house where BBB visited her. Eighteen days after completion of her court
testimony, AAA committed suicide by drinking malathion, but prior to her death, she ate
sparingly, was unhappy, and always cried whenever the rape incident was brought up.
Dr. Joaquin who had physically examined AAA three days after the incident, issued a
medico-legal report finding laceration in her hymen at 5:00 o’clock position and “abrasion,
[8]

small-sized near the vaginal orifice on the left side wall.”

She opined that the laceration

found in AAA’s hymen and the abrasions in her vaginal walls could have been caused by the
[9]
insertion of a penis since the patient claimed to have been raped.

On cross-examination, the

witness stated that, except for the findings on the complainant's hymen, there were no injuries
on the hands, shoulders, breasts or legs of AAA.

Dr. Joaquin testified that based on the

inflammatory marks on AAA’s vagina, the laceration could have been caused three (3) days
[10]
prior to the medical examination.
The prosecution rested its case after its formal offer of
documentary evidence consisting of: (a) AAA’s Sworn Statement dated December 10,
[11]
1998;

[12]
(b) the medico-legal report dated December 6, 1998;

and (c) AAA’s death’s

[13]
certificate.
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Version of the Defense
To prove that the sexual relationship between Napudo and AAA was consensual and that
he and AAA were in fact sweethearts, the defense presented the testimonies of the following
witnesses: (a) Napudo; (b) Noli Nunag; (c) Larry Guzman; and (d) Perfecto Tabingalan. The
RTC summarized the appellant’s testimony and the defense’s version of the antecedent events
as follows:
…he knew AAA as the girl was his barangay mate. He first came to know AAA when
she was 16 and in third year high school. Whenever AAA went home to Malabing, they
sometimes rode together in a jeep and they used to converse with each other. There were
occasions when he was at the parking area that AAA and some students would invite him to
watch a movie. From his recollection, they saw movies together, a mutual relationship
burgeoned between them and they kissed each other inside the movie house. Merlie was then
in third year high school. They used to meet at the Capitol compound on Saturdays but he
remembered of one occasion where Merlie met him there on a school day.
Their relationship progressed to a more intimate level when they both attended the
wedding of Samuel Baguilat at Dualo, Lagawe on October 22-23, 1998. While the party was
going on, he and Merlie sneaked out and proceeded to the kiosk near the school in Dulao,
Lagawe, Ifugao where they had their first sexual intercourse x x x
x

x

x

He denied having forced himself on AAA and asserverated that he and AAA had a
relationship long before the incident complained of. The time that he had sexual intercourse
with AAA, particularly on October 22, 1998, October 28, 1998, November 13, 1998 and
December 3, 1998, more specifically at the “camarin” or shack and at his house, were all
[14]
voluntarily participated in and acceded to by AAA.

On cross-examination, Napudo admitted that he had no evidence, apart from his
[15]
statements, to show that he and AAA were lovers.
To corroborate Napudo’s sweetheart defense, the defense presented Perfecto Tabingalan
(Tabingalan), the owner of a hotel named Yellow Bell Lodge, whose testimony was
summarized by the RTC in the following manner:
On November 13, 1998, while sitting as desk clerk at the counter, two persons entered
and registered their names as Fardo and Merly Napudo. At that time, he presumed that they
were husband and wife. He then proceeded to identify the accused in open court as the person
who had himself registered as Fardo Napudo. Fardo was with a woman who was beautiful,
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with fair complexion, quite young and with the profile of a highlander. He had no occasion to
talk with them as they immediately entered room no. 6 after checking in. They checked-in at
[16]
7:15 p.m. and checked-out between 7:00 and 8:00 the following morning.

The witness admitted that he made the entries appearing in the logbook when the guests
[17]
On cross-examination, he also admitted that it was his first encounter with
refused to sign.
Fardo and Merly Napudo. He described the encounter to be brief. He also admitted that there
[18]
were occasions when he could not remember the hotel guests.
Moreover, he testified that
he came to know the full name of Napudo through the latter’s mother who had tearfully
[19]
requested that he testify in Napudo’s behalf.
[20]
[21]
and Larry Guzman
–testified that on
The other two witnesses – Noli Nunag
December 3, 1998, they saw Napudo and AAA seated beside each other inside the jeepney they
were riding on; when the vehicle bogged down, Napudo and AAA walked together to
Malabing.
The defense rested its case after the formal offer of documentary evidence consisting of
[22]
the hotel proprietor’s logbook.
The Lower Courts’ Rulings.
The RTC disbelieved Napudo’s “sweetheart” defense after considering the absence of
external manifestations proving the existence of the relationship. It declared that such defense
falls flat on the face of AAA’s testimony which it found sincere and worthy of belief – she was
unfazed by the accused’s attack on her character, on her behavior, and on the lack of physical
evidence showing injuries to her person. The RTC held that in any case, even if Napudo and
AAA were indeed lovers, that fact alone does not negate the commission of rape.
[23]
on appeal, agreed with the RTC’s findings. The
The Court of Appeals (CA),
appellate court discredited the testimony of Tabingalan and the hotel logbook; Tabingalan
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exhibited a very selective manner of remembering hotel guests and had an undependable system
of making entries in the hotel logbook. The document was similarly unreliable as it contained
blank spaces open to insertions.
In this appeal to us, the appellant attributed the following errors to the Court of Appeals:
1. The court a quo gravely erred in ignoring the fact that what transpired between
the accused-appellant and the complainant was a consensual affair.
2. The court a quo gravely erred in convicting the accused-appellant of the crime
of rape based on reasonable doubt.
Napudo anchored his “sweetheart” defense on the following: first, the testimonies of
Noli Nunag and Larry Guzman who both declared that they saw Napudo and AAA seated
beside each other conversing while they were on their way to Malabing that fateful day;
second, the fact that it was unusual for AAA, a maiden, to walk home at night with Napudo
unless she trusted the latter – an indication, in Napudo’s view, of their relationship; third,
Tabingalan confirmed that he saw AAA with Napudo check in at the Yellow Bell Lodge;
fourth, the fact that, except for the laceration in her hymen, there was no other physical injury
found on AAA’s body to indicate that she was forced or abused; fifth, her conduct after the
alleged rape was inconsistent with the claim of rape; and lastly, the absence of evidence
showing that she tenaciously resisted the sexual assault despite the fact that the accusedappellant was unarmed.
The Office of the Solicitor General, on the other hand, maintained that the RTC and CA
were correct in sustaining Napudo’s conviction on the basis of the totality of the prosecution’s
evidence centered on AAA’s credible testimony. It reiterated both the lower courts’ conclusion
that a “sweetheart” defense does not negate the commission of rape; neither does the absence
of physical injuries conclusively prove the charge of rape.
OUR RULING
After due consideration of the parties’ evidence and arguments, we find no error in
the factual and legal conclusions of the CA, and therefore affirm the appellant Napudo’s
conviction.
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The prosecution’s case is mainly based on the testimony of AAA as corroborated by the
medical findings of Dr. Joaquin and the testimony of BBB. On the basis of the records, we
find no compelling reason to deviate from the lower courts’ findings that the carnal knowledge
between Napudo and AAA in the evening of December 3, 1998 was attended by force and
intimidation. AAA positively, consistently, and categorically testified on the manner Napudo
[24]
forced her and succeeded in having sexual intercourse with her against her will.
Adding weight to AAA’s testimony are the findings of Dr. Joaquin, an expert witness on
[25]
matters of rape as the defense itself admitted,

whose medico-legal report dated December

6, 1998 established a marked compatibility of the physical evidence to the charge of rape. The
physical evidence on record revealed:
(a)

The presence of a hymenal laceration and abrasion in AAA’s vaginal walls
which, as Dr. Joaquin testified, could have been caused by a penis as the
[26]
complainant claimed to have been raped;

(b)

Based on the wound healing, the hymenal laceration was 3-days old which
was consistent with AAA’s claim that she was raped three days before the
[27]
and
medical examination, or on December 3, 1998;

(c)

The medical diagnosis that AAA’s first sexual intercourse could not have
[28]
been earlier than December 3, 1998.

Similarly, there is evidence of AAA’s physical and mental condition after the rape, which
showed consistency with the accusation of rape. BBB described the physical appearance and
demeanor of AAA after the rape in this manner: I saw my daughter sitted [sic] on a chair. Her
hair was “disabled” (disheveled) as if she was mentally upset. She was crying. She had
sleepless nights and (was) unable to eat…. I inquired from her why she looks like that and
what the problem was and she replied: “It is Fajardo” shouted my daughter… “Fajardo
[29]
raped me”.

As the records show, AAA’s behavior continued even during the hearing of the

case; after the rape, she never went home and preferred to stay at her boarding house in
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[30]
Bayombong, Nueva Vizcaya.

Her disposition was further described by BBB as lonely, sad,

[31]
BBB also testified that they never talked about the rape
and unhappy; she ate sparingly.
[32]
Notably, on November 15, 1999, after completing her
because it made AAA cry.
testimony in court, AAA’s depression finally overcame her; she took her own life by
[33]
drinking poison.
The appellant never denied his sexual intercourse with AAA, asserting instead that their
sexual intercourse was consensual because they were sweethearts. As the records show, the
RTC and the CA rejected Napudo’s “sweetheart” defense. In the words of the RTC:
The accused’s sweetheart theory falls flat on the face of the victim’s testimony. The
accused offered no ill motive to testify against him. Were they really sweethearts, [AAA]
could as easily have kept mum about everything that transpired between her and Fajardo. On
the contrary, it was this dire experience she suffered that engendered her haggard appearance
as to make her mother wonder and inquire as to what happened to her. Besides, it is simply
unbelievable that the complainant and her mother would allow themselves to undergo such a
tedious and humiliating trial for no reason at all except to vindicate their lost pride and honor.
The sweetheart theory relied on by the defense is a worn out and tired excuse employed by a
man to satiate his lust under the guise of love. It is akin to a wolf dressed in sheep’s clothing
but when shorn of its accoutrements is nothing but plain old lust.
x
x
x
x
x
x
Granting in argumenti gratia that the accused and the victim had previous sexual
liaisons, the same did not negate the crime of Rape. As pithily stated by Justice Davide in the
Patriarca case, love is not a license to lust. Further, the accused offered no independent proof
that he was the sweetheart of the victim other than his bare assertions which were not
[34]
substantiated by any memento, love note, picture or token.

The CA agreed with the RTC findings in its decision and described the “sweetheart”
defense as a “crude ploy” and “futile maneuver” on the part of Napudo that was insufficient to
overcome the prosecution’s evidence supporting his guilt. Both courts, in effect, struck down
Napudo’s “sweetheart” defense on the ground that it did not have sufficient corroboration;
contrary evidence likewise showed that the rape, as narrated by AAA and backed by the
medical examination and findings, did indeed take place.
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[35]
We fully support these findings. As we emphasized in People v. Apostol,

the

“sweetheart” defense is a much-abused defense. As an affirmative defense, the allegation of
a love affair must be supported by convincing proof other than the self-serving assertions of the
[36]
accused.
It cannot be given credence in the absence of evidence, such as notes, gifts,
pictures, mementos or other tokens independently proving its existence; nor can it be given
weight where no other witness was presented to testify that the accused and the complainant
[37]
were indeed sweethearts.

The sweetheart defense is considered an uncommonly weak

defense because its presence does not automatically negate the commission of rape. The
gravamen of the crime of rape is sexual congress of a man with a woman without her consent.
Hence, notwithstanding the existence of a romantic relationship, a woman cannot be forced to
engage in sexual intercourse against her will.

To support his claim of a love affair, Napudo relied on the testimonies of Noli Nunag,
Larry Guzman and Tabingalan, and the logbook of the Yellow Bell Lodge. At the same time,
he stressed that AAA’s behavior prior to, during, and after the alleged rape, was contrary to her
accusation.
We disagree with Napudo.
First, the fact alone that two people were seen seated beside each other, conversing
during a jeepney ride, without more, cannot give rise to the inference that they were
sweethearts. Intimacies such as loving caresses, cuddling, tender smiles, sweet murmurs or any
other affectionate gestures that one bestows upon his or her lover would have been seen and are
expected to indicate the presence of the relationship. Napudo’s witnesses did not testify to any
such intimacies, only to the neutral acts of two people seated together and conversing during
a jeepney ride. We find it significant, too, that while Noli Nunag claimed that he and Napudo
were longtime friends, he made no effort to even converse or at least greet Napudo to inform
him of his presence.
Second, neither can any romantic relationship be deduced from the fact that Napudo and
AAA opted to walk to Malabing.

Defense witness Larry Guzman provided a practical

explanation when he stated that walking from Wangal to Malabing was faster because a
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[38]
Additionally, nothing romantic can be inferred from Napudo and
shortcut could be taken.
AAA’s walk to Malabing as both were residents of the place; their houses were only 40 meters
[39]
from each other.

Neither was there anything unusual when AAA allowed Napudo to

[40]
AAA’s testimony
accompany her as both testified that they knew each other for a long time.
that she and Napudo are cousins and that she even called him “Manong Pardo” remain
[41]
unrebutted.
We find it more believable that they walked together because she trusted
Napudo as a relative who could protect her from the dangers of the road at nighttime, not
because of any romantic reason.
Third, the testimony of hotel proprietor Tabingalan is full of improbabilities and
inconsistencies, as observed by both the lower courts. The CA decision particularly noted that
“[t]he latter [Tabingalan] acknowledged that his encounter with them was only for a brief
moment and was his first time to meet them. For being empirical, we adopt the observation of
the trial court that ‘this does not prove anything because the witness very well claimed that
most hotel guests preferred to hide behind the cloak of anonymity or under false names. x x x
Indeed, Tabilangan betrayed his own infidelity to the truth when he identified the persons of
the appellant and the complainant in open court in the course of his testimony x x x or one (1)
year and eight (8) months earlier in his Yellow Bell Lodge, although he purportedly saw them
only fleetingly on that first and only occasion that he saw them. In the same breath, he
admitted to his inability to recall or describe the appearance of his other guests.”
[42]
We add that Tabingalan’s “general” description

of Napudo’s woman companion that

night did not sufficiently identify AAA as the woman with him as many women would fit the
given description. We cannot disregard, too, Tabingalan’s testimony that Napudo’s mother had
tearfully talked to him and pleaded with him to testify in her son’s favor in the case. This, plus
his distinct recollection of Napudo and his woman companion when he could not remember the
other hotel guests, renders his testimony highly suspect.
Fourth, the hotel proprietor’s logbook does not, by itself, disclose or confirm the
identity of Napudo’s companion. The content of the hotel proprietor’s logbook which was
marked into evidence as Exhibit 1-C states that, “Pardo & Merly Napudo” checked in at 7:15
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p.m. of November 13, 1998 and checked out at 8:15 a.m. the next day. The records disclose
that “Merly Napudo” is not the name of AAA; nor is there evidence to show that she had been
called that name or had ever used that name. At face value, therefore, the contents of the
logbook does not identify AAA as the woman with Napudo; if at all, the logbook could only
serve as evidence to prove the fact that a couple checked in and checked out of the hotel, and
that the couple used the name Pardo and Merly Napudo in the guest list on November 13,
1998. It did not clearly establish the identity of these guests.
Intrinsically, the logbook cannot likewise be considered as credible evidence for its lack
of integrity; its entries were open to intercalation given the presence of blank spaces between
the hotel guests’ names. In this regard, Tabingalan admitted that sometimes, persons do not
[43]
want to register their names;

[44]
or give their names but refuse to sign;

[45]
registered the Napudo and his partner’s names in the hotel’s logbook.

and it was he who
We note in this

regard the CA’s observation that a facial examination of the entries reveal that, “[their] names
were distinctively written on the logbook as though they were lovers or a married couple,
strongly suggesting that it was a deliberate scheme to belatedly mint evidence indicative of
[46]
consensual criminal conversation to help out the appellant.”
Fifth, the accused vainly tried to highlight the “unusual” conduct of AAA after the
alleged rape when she allowed Napudo to take her home and when she went to sleep without
cleaning herself.

We view these as trivial matters that do not affect the positive and

categorical testimony of AAA about the rape. AAA also explained that she allowed Napudo to
take her home and hold her hand because she was very weak and incapable of walking.[47]
That AAA failed to clean herself or take a bath and immediately went to sleep upon arrival at
home neither confirms nor negates the sexual intercourse by force that the victim narrated. One
certainty our judicial experience has taught us in handling rape cases is that there is no hard
and fast rule in judging the reactions of rape victims; the responses of people to abnormal
situations may differ.
The defense likewise argued that there is no direct evidence linking AAA’s suicide to the
rape. That is correct. In fact, AAA in her deathbed never mentioned any such linkage, as
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[48]
testified to by BBB; AAA simply cried when asked why she drank poison.

However, the

lack of direct evidence does not necessarily negate the existence of a link. The attendant
[49]
circumstances in the case showed that prior to the rape, AAA was a normally happy lass.
As testified to by BBB, AAA’s condition after the rape showed a person who had lost her zest
for life. More importantly, the suicide came on November 15, 1999, a mere eighteen days after
she completed her court testimony. This timing, we believe, speaks for itself.
The defense lastly capitalized on the victim’s alleged lack of tenacious resistance to the
[50]
sexual intercourse. Such lack of resistance does not make the sexual congress voluntary;
neither is it necessary for a victim to resist to the point of inviting death or physical injuries for
rape to exist. It is sufficient if the sexual intercourse took place against the victim’s will, or
[51]
that she yielded to a genuine apprehension of great harm.

What the victim should

[52]
which the prosecution
adequately prove is the use of force or intimidation by the rapist,
adequately did in this case.
element of rape.

[53]

Actual resistance on the part of the victim is not an essential

Force and intimidation are likewise relative terms depending on the age,

size, strength and other external factors such as relationship. Both must be viewed in light of
the complainant’s judgment and perception. Force needs not to be irresistible, nor should it be
identified with violence, as all that is required is that the force exerted be sufficient to
consummate the evil design. Neither is proof of injury indispensable in prosecutions for
[54]
rape;

the presence of injury only confirms that a violent assault took place. Intimidation,

on the other hand, produces fear that if the victim does not yield to the lustful demands of her
[55]
attacker, something would happen to her at that point or thereafter.
AAA’s testimony revealed that she feared Napudo when his plan to molest her dawned
on her – she simply sat down on the muddy ground, cried and asked him, “Manong Pardo, why
[56]
are you doing this to me?” Napudo only answered with an expletive.
Force was patent
[57]
when Napudo pushed her to the ground and pinned her down by sitting on her abdomen.
AAA also testified that Napudo alternately held both her hands, her waistline and covered her
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[58]
mouth to ward off her resistance and to prevent her from shouting for help.

Further, AAA

sufficiently explained the absence of extra-genital injuries on her person when she stated that
[59]
Napudo did not box or strangle her but only held her hands and covered her mouth.
Significantly, Dr. Joaquin testified during her re-direct examination that AAA might have
suffered other physical injuries which could have already healed after the lapse of three
[60]
days.
Bearing all these in mind, we find that the evidence adduced by the prosecution at the
trial constitutes sufficient proof beyond reasonable doubt to affirm the conviction of appellant
Napudo.

The Proper Penalty

The rape was committed under Republic Act No. 8353 or the Anti-Rape Law of 1997
that classified rape as a crime against persons. Article 266-B of the Revised Penal Code
provides the penalty of reclusion perpetua where rape is committed by means of force, threat or
intimidation.
The CA correctly increased the amount of moral damages to P50,000 in accordance with
[61]
Moral damages, is automatically due to rape victims without the
prevailing jurisprudence.
necessity of proof; the law assumes that the victim suffered moral injuries entitling her to this
award.[62]

The award of P50,000 as civil indemnity is similarly proper and is in fact
[63]

mandatory upon the finding of rape.
WHEREFORE, premises considered, we AFFIRM the decision dated March 17, 2005
of the CA in CA-G.R.-H.C. No. 00633 finding accused-appellant Fajardo Napudo GUILTY
beyond reasonable doubt of the crime of rape by using force and intimidation as defined and
penalized under Article 266-A, paragraph 1(a) of the Revised Penal Code, as amended. Costs
against the accused-appellant.
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SO ORDERED.
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- versus -

YNARES-SANTIAGO, J.,
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AUSTRIA-MARTINEZ,
CHICO-NAZARIO,
VELASCO, JR.,* and
REYES, JJ.

RICARDO SANTOS,
Promulgated:
Accused-Appellant.
October 17, 2008
x----------------------------------------------------------x

AUSTRIA-MARTINEZ, J.:
[1]
Before the Court is an appeal from the July 26, 2005 Decision of the Court of Appeals (CA),
[2]
[3]
affirming the July 31, 2001 Decision and April 12, 2002 Order of the Regional Trial Court (RTC),
Branch 76, Rizal, which convicted Ricardo Santos (appellant) of the crime of qualified rape; and the
[4]
December 15, 2005 CA Resolution, denying appellant's motion for reconsideration.
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[5]
Based on the sworn statements executed on February 1, 2000 by private
[6]
[7]
complainant AAA and her mother BBB, an Information was filed with the RTC, charging
appellant for rape -- as defined and penalized under Article 266-A, paragraph 1 and Article 266-B,
paragraph 2 of the Revised Penal Code, as amended by Republic Act No. 8353, in relation to Republic
Act No. 7610 and Section 5 (a) of Republic Act No. 8369 -- allegedly committed as follows:
[8]
That on or about the 15th day of October 1999 in the Municipality of ZZZ, Province of Rizal,
Philippines and within the jurisdiction of this Honorable Court, the above-named accused, armed with a
gun and by means of force, threat or intimidation, with lewd design, with intent to cause or gratify his
sexual desire or abuse and maltreat complainant AAA, a minor, thirteen (13) years old, did then and there
willfully, unlawfully and feloniously have sexual intercourse with said complainant against her will and
consent which debases, degrades and demeans the intrinsic worth and dignity of said child as a human
being.
[9]
CONTRARY TO LAW.

[10] after which
trial ensued.
Appellant pleaded “Not Guilty” when arraigned on July 13, 2000,
The evidence for the prosecution.
[11]
and submitted a Certificate of
BBB testified that AAA is her daughter with her first husband
[12]
Live Birth, Exhibit “E”,
showing that AAA was born on August 26, 1986 in Quezon Province and
was only thirteen (13) years old when she was raped. In 1999, AAA was living with her and her
[13]
Appellant was a neighbor and a drinking buddy of her second
second husband in a house at XXX.
[14]
husband.
In the evening of January 30, 2000, BBB was awakened by the arrival of a family friend,
[15]
The following day,
Bong Bautista (Bautista), who informed her that appellant had molested AAA.
BBB went to see AAA in Caloocan City where the latter had been staying since January 16, 2000, and
[16]
asked her whether appellant had indeed molested her, but AAA did not answer.
BBB then brought
AAA back to XXX to be questioned by the Barangay Captain of XXX. Only then did AAA divulge
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[17]
that on October 15, 1999, appellant raped her at gunpoint.
On the following day, BBB accompanied AAA to the XXX Police Station where they filed a
[18]
complaint for rape against appellant.
As required by the police, AAA underwent physical and
[19]
genital examination at the PNP Crime Laboratory in Camp Crame.
The Barangay Captain confirmed that on January 31, 2000, BBB and AAA went to see him at
[20]
Her
the barangay hall and that the latter narrated how she was raped by appellant in October 1999.
[21]
[22]
The Barangay Captain also
narration is recorded in the barangay logbook,
Exhibit “G”.
confirmed that, at the time of the alleged rape incident in October 1999, appellant was a neighbor of
[23]
AAA, both being residents of XXX.
On the witness stand, AAA narrated what transpired on October 15, 1999, thus:
Q:
A:

Now, on October 15, 1999, do you remember where were you AAA?
Yes, sir.

Q:
A:

Where were you?
In the house, sir.

Q:
A:

What were you doing in your house?
I was taking care of my brother, sir.

Q:
A:

And while taking care of your brother, do you remember what happened next AAA?
Yes, sir.

Q:
A:

What happened?
Ricardo Santos went to our house, sir.

Q:
A:

If this Ricardo Santos is present inside this courtroom, will you be able to identify him AAA?
Yes, sir.

Q:
A:

Will you kindly look around this courtroom and point to Ricardo Santos?
That man wearing a yellow t-shirt, sir.

Interpreter:
Witness pointing to a certain person who when asked answered by the name of RICARDO
SANTOS.
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Q:
A:

What happened next when Ricardo Santos went to your house on October 15, 1999?
He told me to go to their house, sir.

Q:
A:

For what purpose, if any?
He told that he was going to give me something, sir.

Q:
A:

And did you go to his house?
Yes, sir.

Q:
A:

Upon reaching his house, AAA, what happened?
When I entered their door, he suddenly closed the door of the house, sir.

Q:
A:

What else happened?
He poked a gun at me, sir.

Q:
A:

In what particular part of your body did he poke his gun at you?
At my right temple (sintido), sir.

Q:
A:

Did you know what kind of gun Ricardo Santos used in poking at you?
I cannot remember, sir.

Q:
A:

And what did you feel when Mr. Ricardo Santos poked a gun at your right temple?
I was frightened, sir.

Q:
A:

And what did Ricardo Santos do, if any, after poking that gun at you?
We went to a room.

Q:
A:

And then what else transpired?
He asked me to undress, sir.

Q:
A:

Did you undress?
No, sir.

Q:
A:

And when you did not remove your dress, what did Ricardo Santos do, if any?
He undressed me, sir.

Q:
A:

When you said he undressed you, he removed all of your clothing, including your
undergarments?
Yes, sir.

Q:
A:

And what did you do, if any, AAA, when Ricardo Santos undressed you?
I cried and begged him and told him “Huwag po, huwag po”, sir.

Q:
A:

And did Ricardo Santos accede to your plea?
No, sir.

Q:
A:

After undressing you, what did Ricardo Santos do next, if any?
He kissed the different parts of my body, sir.

Q:
A:

What else?
He started kissing my lips going down, sir.
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Q:
A:

What else?
He sucked my nipple, sir.

Q:
A:

What else?
No more, sir.

Q:
A:

And what did you do, if any, while Ricardo Santos was doing those things to you?
I did not do anything because I was afraid during that time, sir.

Q:
A:

What else did Ricardo Santos do to you if any?
He inserted his private part into mine, sir.

Q:
A:

I presumed that Mr. Ricardo Santos was wearing clothes then?
Yes, sir.

Q:
A:

At what point in time did Mr. Ricardo Santos remove his clothing from his body?
After undressing me, he removed his shorts, sir.

Q:
A:

And after removing the shorts from his body, what followed next?
He inserted his private part into mine, sir.

Q:
A:

What was your position when Ricardo Santos inserted his penis to your vagina, AAA? Were
you standing, lying or what?
I was lying down, sir.

Q:
A:

Where did Ricardo Santos lay you down?
On a bed, sir.

Q:
A:
Q:
A:

How did Ricardo Santos insert his penis into your vagina?
He also laid down and inserted his private part, sir.
How did Ricardo Santos lay or lie to [sic] you?
He was lying face down on top of me, he laid down on top of me, sir.

Q:
A:

After laying [sic] on top of you, what did Ricardo Santos do?
He inserted his private part into mine and made an up and down motion, sir.

Q:
A:

What did you feel when his penis entered your vagina?
I was hurt, sir.

Q:
A:
Q:
A:
Q:
A:

And what did you do, if any, while Mr. Ricardo Santos was lying on top of you inserting his
penis to your vagina and making an up and down movement?
I was trying to push him but he still continued, sir.
Aside from that, what did he do, if any?
I was crying and trembling with fear, sir.
Aside from being hurt or feeling pain when Ricardo Santos succeeded in inserting his penis to
your vagina, what did you feel, if any?
Something hot came out of him, sir.
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Q:
A:

What else transpired?
He stood up and asked me to dress, sir.

Q:
A:

And where was Ricardo Santos, after doing that to you, ordered you to stand up and dress?
At my front, sir.

Q:
A:

Aside from ordering you to dress up, what else did Ricardo Santos do, if any?
No more, sir.

Q:
A:

Did you see the gun after Ricardo Santos was through with his acts, AAA?
Yes, sir.

Q:
A:

Where did you see it?
He was holding it, sir.

Q:
A:

And while dressing up, AAA, what did you do, if any?
I was crying, sir.

Q:
A:

And you claimed that Ricardo Santos was still holding that gun after, what did he do with that
gun?
He kept it, sir.

Q:
A:

How many times did Ricardo Santos molest you after the afternoon of October 15, 1999?
Only one, sir.

Q:

After dressing up, AAA, where did you go?
[24]
In our house, sir.

A:

AAA explained that she did not immediately report the incident to BBB nor to anyone else
[25]
because she was afraid that appellant will carry out his threat against her and her family.
AAA further testified that appellant is no stranger to her family because he lives a few houses
[26]
down their street and he is often invited by her step-father for drinking sessions in their house.
Dr. Reynaldo Dave (Dr. Dave), Medico-Legal Officer, Philippine National Police Crime
Laboratory, testified on the result of the physical and genital examination he conducted on AAA, as
contained in his Medico-Legal Report, dated February 1, 2000, Exhibit “C”, viz.:
Physical injuries:
xxxx
Labia Majora:
Labia Minora:
Hymen:
Posterior Fourchette:

No external signs of application of any form of trauma
Full, convex and coaptated.
Dark brown and non-hypertrophied.
Presence of shallow healed laceration at 3 o'clock and deep healed
lacerations at 7 and 9 o'clock positions.
Abraded and rounded.
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External Vaginal Orifice:
Vaginal canal:
xxxx
Conclusion:

Offers moderate resistance to examining index
Narrow with prominent rugosities.

finger.

Subject is in a non-virgin state physically. There are no external signs
[27]
of application of any form of trauma.

Dr. Dave explained the significance of his findings, thus:
Q:

A:

Now, let's go to your medico-legal report in the portion “genital, subportion hymen: Presence of
shallow healed laceration at 3 o'clock and deep healed lacerations at 7 and 9 o'clock positions,”
will you kindly explain in layman's language your findings?
That shallow healed laceration at 3:00 o'clock means that there is a hymenal tear which is healed
and shallow, meaning not more than one-half of the hymenal width was lacerated, 3:00 o'clock
pertains to the 3:00 o'clock position in the clock, and deep healed laceration at 7:00 and 9:00
o'clock positions, it is deep because it lacerated more than half of the hymenal width and it is
healed, sir.

Q:
A:

When you said “healed laceration”, can you determine how old is this laceration?
Yes, sir, it is more than seven (7) days.

Q:
A:

Now, in your interview, did you come to know from the victim where (sic) was she molested?
The victim allegedly said that she was molested at 3:00 p.m. on October 15, 1999, sir.

Q:

A:

And if this deep healed laceration is already more than seven (7) days old, it necessarily jives
[sic] with that incident which happened on October 15, 1999 considering that you examined her
on February 1, 2000?
Yes, sir.

Q:
A:

Now, what could have caused this laceration in her hymen?
It is caused by the penetration of a blunt object, sir.

Q:

Is it possible that the same could have been caused by an erected male penis for that matter?
[28]
Yes, sir.

A:

The evidence for the defense.
Appellant took the witness stand. He denied that he raped AAA. Although he admitted that he
was in XXX on October 15, 1999, he claims that his activities that day were limited to washing his taxi
and drinking beer with his neighbors. He recounted:
Q:
A:

Will you state again before this Hon. Court your occupation, Mr. Witness?
A taxi driver, sir.

xxxx
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Q:
A:

And in connection with your occupation, Mr. Witness, do you go out everyday?
Yes, sir, except Fridays because it is my color coding.

Q:
A:

On the day of October 15, 1999, did you go out, Mr. Witness?
No, sir.

Q:
A:

And what did you do the whole day on that day, Mr. Witness?
In the morning, I cleaned the taxi and in the afternoon, we

Q:
A:

You said you washed your taxi. Where did you wash this taxi of yours?
In front of our house, sir.

Q:
there?
A:

So that while you were washing this taxi of yours, the entire
Yes, sir.

Q:
A:

Up to what time on that day did you wash this taxi of yours?
In the morning up to noontime, sir.

Q:
A:

And how about in the afternoon, what did you do the whole
afternoon?
I rested and while resting, my kumpare arrived and invited me to have a drink, sir.

Q:
A:

And what time was that, Mr. Witness?
More or less 1:00 o'clock to 6:00 o'clock, sir.

Q:
A:

Can you state the name of this friend of yours who invited you?
Yes, sir, Renato Fuentes.

Q:
A:

And how far is the house of this friend of yours from your house?
In front of our house only, sir.

Q:
A:

Were you the only two, this Renato Fuentes and you were the only
Yes, sir.

Q:
A:

You did not have any other companion?
There was, sir.

Q:
A:

Can you state before this Hon. Court your companion that
Richard Fuentes, Danilo Panaligan, Eduardo Jumalon, sir.

Q:
A:
Q:

A:

gambled, sir.

neighborhood could see you

ones?

afternoon?

Did you not, at any time during the afternoon, leave your group and went somewhere, Mr.
Witness?
None, sir, even a single moment.
You mean that after 1:00 o'clock up to 6:00 o'clock in the
house of Mr. Renato Fuentes drinking with your friends?
[29]
Yes, sir.

afternoon, you were in the
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[30]
Appellant claimed that AAA and her mother filed the case to extort P1,000,000.00.
Corroborating the testimony of appellant, Renato Fuentes (Fuentes) affirmed that from 1:30 to
7:00 o'clock in the afternoon of October 15, 1999, appellant was with him in his house. They drank
wine the entire time, although appellant occasionally went out to urinate, but always immediately
[31]
returned to their drinking session.
The ruling of the RTC.
The RTC rendered a Decision dated July 31, 2001, finding appellant guilty as charged, the
dispositive portion of which reads as follows:
WHEREFORE, premises considered, judgment is hereby rendered finding accused Ricardo
Santos GUILTY beyond reasonable doubt of the crime of Rape as defined and penalized under Art.
266-A par. 1 and Art. 266-B, par. 2 of the Revised Penal Code as amended by R.A. 8353 in relation to
R.A. 7610 and Sec. 5 (a) of R.A. 8369, or Family Court Law, and sentencing him to suffer the penalty fo
Reclusion Perpetua, and to indemnify private complainant AAA the amount of P50,000.00 as civil
indemnity in addition to the amount of P50,000.00 as moral damages and to pay the costs.
[32]
SO ORDERED.

The RTC found that AAA positively identified the appellant as the person who raped her, and
candidly recounted that appellant lured her into his house by saying that there is something he needs to
[33]
give her, and once she stepped inside, pointed a gun at her temple and suceeded in molesting her;
that the testimony of AAA, as corroborated by the medico-legal report, is highly credible for she would
not have borne the humiliation of a public trial for rape had she not been motivated solely by the desire
to obtain justice against the appellant.
The trial court saw no indication that AAA or BBB was impelled by improper motives in
[34]
bringing appellant to trial for rape.
On the other hand, the trial court found the defenses of denial and alibi interposed by the
appellant too weak, thus:
The defense of alibi and denial posted by the accused must necessarily fail. For alibi to prosper, it
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must be proved that it was physically impossible for the accused to go to the place of the incident. In the
case at bar, the house of Renato Fuentes where he was allegedly present having a drinking spree is only in
front of his (Ricardo's) house where the rape incident happened. He can easily go to his house coming
from Renato's house without anyone noticing it or under the guise of answering the call of nature because
it would not take a lot of time to do the same. The claim of denial likewise cannot stand. The accused
testified that the reason why a complaint was filed against him was because the private complainant and
her relatives were asking one million from him. This is highly improbable considering that he is a mere taxi
[35]
driver even though his immediate family is in Canada.

[36]
[37]
appellant appealed
to this
After his motion for reconsideration was denied by the RTC,
Court.
[38]
[39]
Conformably with People v. Mateo,
the Court, in a Resolution
dated October 18, 2004,
transferred the appeal to the CA for appropriate action and disposition.
The ruling of the CA.
On July 26, 2005, the CA rendered the Decision assailed herein, dismissing the appeal, to wit:
WHEREFORE, the Decision dated July 31, 2001 of the Regional Trial Court, Branch 76, San
Mateo, Rizal in Criminal Case No. 4930-00, finding Ricardo Santos guilty beyond reasonable doubt of the
crime of Rape and sentencing him to suffer the penalty of Reclusion Perpetua, is AFFIRMED.
[40]
SO ORDERED.

Appellant's motion for reconsideration was likewise denied by the CA in its Resolution dated
[41]
December 15, 2005.
Hence, appellant elevated his appeal to this Court on the following issues:
A.
Whether a testimony marked by coaching, leading & misleading questons, fatal inconsistencies,
absurd, illogical and general allegations, is entitled to faith and credit.
B.
Whether the absence of physical evidence should have been material in the consideration and
decision of the trial court.
C.
Whether the conviction was improper for being based on the weakness of defense evidence
rather than the strength of prosecution's evidence.
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D.
Whether the trial court, taking into consideration all the foregoing points, failed to appreciate the
[42]
existence of reasonable doubt.

The ruling of the Court.
The first error appellant ascribes to the lower courts is that both permitted the rehearsed testimony
of AAA who was coached by the public prosecutor throughout her direct examination. He claims that
AAA’s testimony was mapped out for her by the public prosecutor who made an inordinately detailed
offer of testimony that all AAA was left to do was parrot what was mentioned in the offer. Also, at
critical points in AAA’s narration, the public prosecutor virtually rearranged the chronology of events,
pointedly reminding AAA that appellant must have undressed himself at one point, or that the latter must
[43]
have also removed AAA’s undergarments before consummating the rape.
Appellant further criticizes the public prosecutor for posing general questions to AAA, thereby
[44]
supplying details to her testimony.
The CA correctly observed that the offer made by the public prosecutor of the testimony of AAA
was delivered in English and directed at the trial court; hence, the offer could not have been understood
[45]
by a person like AAA who reached up to Grade 3 only, nor could it have influenced her testimony.
For the same reason, the leading questions propounded by the public prosecutor were necessary because
AAA was found to be uneducated, ignorant, timid and easily confused. Besides, as noted by the CA, the
[46]
questions were not objected to by appellant, hence these were allowed to be answered.
The Court fully agrees with the CA.
It is too late in the day for appellant to object to the formulation of the offer and the manner of
questioning adopted by the public prosecutor. Appellant should have interposed his objections in the
[47]
course of the oral examination of AAA, as soon as the grounds therefor became reasonably apparent.
As it were, he raised not a whimper of protest as the public prosecutor recited his offer or propounded
questions to AAA. Worse, appellant subjected AAA to cross-examination on the very matters covered
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[48]
therefore, he is barred from challenging the propriety thereof or
by the questions being objected to;
[49]
the admissibility of the answers given.
[50]
While the rule is that leading questions are not allowed in direct examination, Section 10 (c)
of Rule 132 allows leading questions to be asked of a witness who is a child of tender years, especially
when said witness has difficulty giving an intelligible answer, as when the latter has not reached that
level of education necessary to grasp the simple meaning of a question, moreso its underlying
[51]
[52]
gravity.
of the Rule on Examination of a Child
This exception is now embodied in Section 20
Witness, which took effect on December 15, 2000. Under Section 4 thereof, a “child witness” is any
person who at the time of giving testimony is below the age of 18 years.
In the present case, when AAA testified on direct examination on December 6, 2000, she was
only 14 years old and her level of education was that of a third grader. Moreover, she was being made to
relive a harrowing experience where she lost her youth in the hands of a family friend and neighbor.
[53]
Certainly, AAA was a witness of tender age of whom leading questions were properly asked.
Next, appellant argues that, while Dr. Dave testified that AAA is in a non-virgin state, said
witness did not categorically state that AAA was raped. In fact, Dr. Dave confirmed that when he
[54]
examined AAA, he found no external signs of trauma.
Appellant further points out that while AAA
testified that she bled after the incident, her soiled clothing or undergarments were not presented by the
[55]
prosecution; it could not even explain what became of this piece of evidence;
and that the failure of
the prosecution to present the gun that was allegedly used on AAA casts doubt not only on the existence
[56]
of said weapon but also on whether one was actually used by appellant to threaten AAA.
Unconvinced by the arguments of appellant, the CA held that there is sufficient physical evidence
of rape consisting of the medico-legal report and testimony of Dr. Dave, which corroborate the
testimony of AAA on two crucial points: first, that the hymenal lacerations on the vagina of AAA
signify that a blunt object, such as an erect male penis, had been inserted into her vagina; and second,
that the healed state of these lacerations indicate that the insertion took place more than seven days prior
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[57]
to February 1, 2000, the date of the medical and physical examination.
The Court subsribes to the view of the CA. The report and testimony of a medico-legal officer
that there are hymenal lacerations found on the vagina of a complainant is the best evidence that an
[58]
object, such as an erect penis, has been inserted into it.
Such medical report and testimony, when
weighed along with the positive testimony of the complainant that her assailant, armed with a gun,
inserted his penis into her vagina, sufficiently establish the essential element of rape which is carnal
[59]
knowledge against her will.
Thus, the RTC and the CA had basis to conclude that the element of
carnal knowledge in rape was duly established based on the testimony of AAA that on October 15,
1999, appellant inserted his penis into her vagina and on the medical report and testimony of Dr. Dave
that there are hymenal lacerations on the vagina of AAA which had already healed for more than seven
[60]
days.
The Court notes that the CA merely glossed over the contention of appellant that the prosecution
failed to present the gun and the soiled undergarment, and on the absence of physical signs of trauma on
AAA. While the CA may have been remiss thereon, it hardly affects the result of the case.
The non-presentation of the gun is of no consequence for it is a settled rule that the weapon used
[61]
in the commission of rape is not essential to the conviction of the accused under Article 266-B.
It
suffices that the rape victim truthfully testified that the accused was armed with a deadly weapon when
[62]
he committed the crime.
In the present case, AAA categorically and repeatedly stated that appellant
poked a gun at her at the time of the rape incident. Her testimony establishes the qualifying
circumstance of use of a deadly weapon in the commission of rape under Article
[63]
266-B of the Revised Penal Code.
Neither is the soiled undergarment or clothing material to the case for it is not the presence or
[64]
absence of blood thereon that determines the fact of rape.
Thus, the absence of this piece of
evidence casts no doubt on the testimony of AAA that appellant raped her.
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On the lack of signs of extragenital physical trauma on AAA, the same is easily explained by the
fact that AAA was examined only on February 1, 2000, or four months after she was raped on October
15, 1999, by which time whatever traces of force appellant applied on her would have already
[65]
disappeared.
What remains to be resolved now may be capsulized as follows: whether appellant's conviction
can be sustained on the sole basis of the testimony of AAA which he claims is riddled with material
inconsistencies and improbabilities, to wit:
First, on direct examination, AAA testified that on October 15, 1999, appellant came to her
house and told her to go to his house because he has something to give her, and that she went to
appellant's house and was raped there. However, on cross-examination, AAA testified:
ATTY. BRAGA:
Q:
Is it not a fact that on that date, you did not really go out of that house on that day and the
accused did not come to your house?
COURT:
You divide your question.
ATTY. BRAGA:
Q:
Did you go out?
A:
Yes, sir.
Q:
Where did you go?
ATTY. BRAGA:
May we call the attention of this Hon. Court that she cannot even answer immediately, your
Honor, whereas before, she said that she went to the house of the accused but now she cannot
answer immediately.
A:
I did not go out, sir.
Q:
A:

So, you did not go out of that house on that day and at that time?
[66]
I did not, sir.

Appellant contends that AAA's testimony that she did not leave her house on October 15, 1999
[67]
scuttles the charge that he raped her in his house.
[68]
[69]
and the XXX Police Station,
Second, in her statements before the Barangay Captain
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AAA claimed that appellant threatened to kill her should she report the incident. But in her testimony
on direct-examination and cross-examination, AAA claimed that the threat was directed not only at her
but also at the rest of her family.
Third, in her sworn statements, AAA stated that it was only when they were inside the appellant's
room that the latter whipped out his gun and threatened her with it. Yet, in her testimony, AAA narrated
[70]
that right after she stepped inside appellant's house, the latter poked a gun at her.
Fourth, in her sworn statements, AAA said that while appellant was molesting her, she could not
do anything because she was too afraid at that time. However, she later testified that she tried to push
[71]
away appellant but the latter still persisted in molesting her.
Fifth, on direct-examination, AAA testified that she saw appellant still holding the gun after he
consummated the rape. On cross-examination, AAA testified that she did not notice where the gun was
[72]
at the time appellant was forcing her legs apart.
Sixth, AAA testified that she bled and felt pain when appellant molested her, but after the assault,
she stood up, put her clothes back on, and walked home. Appellant finds this actuation of AAA
[73]
unnatural.
Seventh, appellant also questions AAA's recollection of the exact date of the alleged assault.
AAA reckoned the date from the fact that she was invited to a friend's birthday party on October 14,
1999 but was unable to go because she had to take care of her younger sibling. However, when asked to
[74]
identify her friend, AAA could not recall her full name.
And eighth, AAA testified that although her grandmother was around when appellant told her to
go to his house, the former did not see nor hear appellant. Appellant argues that if this were true, then
[75]
the prosecution should have presented AAA's grandmother to testify.
Appellant likewise assails, for not being credible, the testimony of BBB that she came to know
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about AAA's ordeal only when Bautista informed her that appellant had been spreading rumor around
[76]
Appellant contends that if this testimony of BBB that
the neighborhood that he had molested AAA.
he bragged about molesting AAA were true, then the testimony of AAA that appellant threatened to kill
her if she reports the molestation is false -- it is unnatural that he should spread word around that he
[77]
molested AAA after having just threatened to kill her if she exposes him.
Moreover, appellant imputes ill-motives to BBB and AAA in that they are accusing him of rape
[78]
just to extort P1,000,000.00.
Appellant finally contends that with the foregoing inconsistencies and improbabilities in the
testimony of AAA, the evidence of the prosecution failed to establish his guilt beyond reasonable doubt.
Relying on the first-hand observation of the trial court that AAA is a credible witness, the CA
rightly held that none of the inconsistencies or absurdities identified by appellant in the testimony of
AAA is of any consequence, to wit:
x x x Affidavits are usually subordinated in importance to open court declarations because they
[affidavits] are generally incomplete and inaccurate being executed oftentimes when a person's mental
faculties are not in such a state as to afford fair opportunity of narrating the incident in full or in recalling
connected collateral circumstances. Also, the discrepency between the victim's testimony in court does
not detract from the truthfulness of her allegation. They are minor inconsistencies that may be considered
a badge of truthfulness that erases suspicions of a rehearsed testimony.
The alleged inconsistencies do not negate the fact that the accused-appellant succeeded in
sexually violating the victim at gunpoint and impressed upon her young mind a great fear not just for her
life but for her loved ones as well. Throughout her cross-examination, the victim remained firm and
consistent in her testiony that the accused pointed a gun at her, undressed her against her will, and forced
her into submission despite her attempts to fight him off. Now, the question as to whether the accused
poked the victim with a gun as soon as she entered the house or when she was already inside the bedroom
is a trivial one and does not point to any inconsistency at all. For either way it shows that the accused had
held the victim at gunpoint inside the house. It must be emphasized that inconsistencies are of no
consequence when they refer to minor details that have nothing to do with the essential fact of the
[79]
commission of the rape.

The Court finds no compelling reason to disturb the findings of fact of the lower courts.
The basic element of the crime of qualified rape as defined under Article
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[80]
[81]
of the Revised Penal Code, as
266-A, paragraph 1,
in relation to Article 266-B, paragraph 2,
amended by The Anti-Rape Law of 1997, is carnal knowledge by a man of a woman, with the qualifying
circumstance that the same was committed with the use of a deadly weapon. Often the only available
evidence thereof is the testimony of the woman that the man, armed with a deadly weapon, inserted his
penis into her vagina. Thus, to ascertain with moral certainty the existence of this element, every court
must abide by three fundamental principles: first, while the accusation can be made with facility, it is
difficult to prove but more difficult for the person accused, though innocent, to disprove; second, as the
crime of rape usually involves only two persons, the testimony of the complainant must be scrutinized
with extreme caution; and third, the evidence for the prosecution must stand or fall on its own merits and
[82]
cannot be allowed to draw strength from the weakness of the evidence for the defense.
It is within the foregoing framework that courts have consistently assigned full weight and credit
to the testimony of a child-complainant, for no woman, much less one of tender age, would broadcast a
violation of her person, allow an examination of her flesh and endure a public trial of her remaining
[83]
dignity, unless she is solely impelled by the desire for redress.
Thus, when her testimony is
plausible, spontaneous, convincing and consistent with human nature and the ordinary course of things,
[84]
it can indeed beget moral certainty of the guilt of her violator.
And what can overcome the weight of
her testimony is inconsistency on the fact of carnal knowledge or any credible physical evidence of the
[85]
lack of it.
But for as long as she remains steadfast in her testimony on the essential element of carnal
knowledge, inconsistencies or discrepancies on any other detail will not impair, but rather buttress, the
veracity of her testimony, for lapses in her recollection of peripheral details are only to be expected for
[86]
she is made to relive a harrowing experience.
This rule holds especially true when the minor
inconsistencies are between her sworn statements and testimony in open court for such discrepancies do
not necessarily discredit her since ex-parte affidavits are almost always incomplete and therefore inferior
[87]
to the testimony given in open court.
Further, from its vantage point, a trial court can observe first hand how a complainant carries
herself as she testifies -- whether her eyes are shifty, steady or cast down in shame; her voice resolute,
hesitant or faltering; her movement natural or affected. It is for this reason that when it finds a
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complainant credible and her testimony truthful, its factual findings are reviewed only according to the
following parameters: first, the reviewing court will not disturb such factual finding of the trial court
unless there is a showing that the latter had overlooked, misunderstood, or misapplied some fact or
circumstance of weight and substance that would have affected the result of the case; second, the
findings of the trial court pertaining to the credibility of the witness is entitled to great weight and
respect since it had the opportunity to examine the latter's demeanor when testifying; third, a witness
who testified in a categorical, straightforward, spontaneous and frank manner and remained consistent
[88]
on cross-examination is a credible witness.
These parameters are even more stringently applied
[89]
when the factual findings of the trial court have been affirmed by the appellate court.
Appellant insists that the Court reverse his conviction by the RTC and the CA because both
courts overlooked inconsistencies and absurdities in the testimony of AAA that engender reasonable
doubt in his guilt.
As correctly observed by the CA, the inconsistencies which appellant claims afflict the testimony
of AAA pertain to such collateral matters not directly related to the element of carnal knowledge. The
exact date of the incident and the place where it took place are not essential elements of the crime of
rape; hence, inconsistencies regarding this detail in the statements of AAA and her testimony do not
detract from her categorical testimony on the witness stand that appellant had carnal knowledge of
[90]
her.
Also, at what definite place appellant wielded his gun and against whom he made threats with it
are matters too marginal to the fact of carnal knowledge that inconsistencies regarding them have no
bearing on the outcome of the case, in the light of the unwavering testimony of AAA that appellant had
[91]
poked a gun at her at the time of the rape incident.
Likewise, the disparity in AAA’s statements on
the manner and degree of her resistance to the assault is not significant for vigorous physical resistance is
not a requisite of the crime of rape carried out with intimidation or threat to the life or personal safety of
[92]
the victim, especially one as vulnerable as AAA on account of her tender age and humble education .

Moreover, AAA herself clarified that there were some details missed out in her sworn statements
[93]
only because these details slipped her mind at the time she executed her statements.
As to the
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confusing statements she made on cross-examination regarding where she was raped and where
appellant placed the gun at that time, AAA remained categorical in stating on further cross-examination
[94]
and that
and on redirect examination that she was lured into the house of appellant and raped there;
while she saw the latter holding a gun at the beginning of the assault, she could no longer see where the
[95]
gun was when she was forced to lie down on her back.
The improbabilities which appellants pointed out are just as petty. There is no standard matrix by
which to determine what constitutes normal behavior post assault. Different people react differently to
[96]
trauma.
Hence, AAA's testimony that after appellant raped her, she stood up and walked home and
hid her shame is not completely improbable.
It is likewise not illogical that appellant should spread the rumor about the incident despite his
alleged warning to AAA not to expose him. In reality, it only takes one person to state to another person
in confidence his dastardly act for a rumor to spread in the community. Certainly, the circulation of such
rumor cannot shield appellant from culpability for otherwise all that an assailant would do to escape
punishment would be to spread word about his having raped a woman, and should that woman later on
file a complaint for rape, wave his act of spreading the rumor as a banner of his innocence.
As to the failure of the prosecution to name the friend of AAA who celebrated a birthday prior to
the date of the rape incident, this omission is minor for it has nothing to do with the fact that appellant
had carnal knowledge of AAA without her consent. Neither is the failure of the prosecution to present
the testimony of the adult who was in AAA's house when appellant lured her into his house a fatal
omission. It should be borne in mind that in criminal cases the prosecution has the discretion to decide
on who to call as witness during the trial and its failure to do so does not give rise to the presumption
that “evidence willfully suppressed would be adverse if produced” simply because such witness is also at
[97]
the disposal of the defense which could easily ask that said witness be summoned.
All told, the inconsistencies and improbabilities pointed out by the appellant hardly cast a
reasonable doubt on the existing evidence of his guilt.
Not even the defenses raised by appellant can save him.
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The CA was correct in ruling that his defense of denial cannot overcome the categorical and
[98]
positive testimony of AAA.
His alibi is likewise weak and incredible. For alibi to prosper, the accused must establish,
by clear and convincing evidence, (a) his presence at another place at the time of the perpetration of the
offense, and (b) the physical impossibility of his presence at the scene of the crime. “Physical
impossibility” means that the accused “was at such other place [for] such a length of time that it was
impossible for him to have been at the [crime scene], either before or after the time he was at such other
[99]
place.”
Appellant admitted that in the morning of October 15, 1999, he was in his house in XXX and
[100]
that in the afternoon, he was in the house of Fuentes, which was right in front of his house.
Fuentes confirmed that appellant was in his house in the afternoon of October 15, 1999 and that he
[101]
AAA was raped in the house of appellant. It is therefore plain
occasionally went out to urinate.
that it was not physically impossible for appellant to have been at the scene of the rape before or after he
was at the house of Fuentes or during the intervals when he went out to urinate.
Appellant further argues that his non-flight is indicative of innocence. Non-flight is not a viable
[102]
[103]
defense
for as the Court observed in People v. Faigano,
some culprits do not flee because
they are complacent that there would be no evidence or witness against them.
Appellant claims that all AAA and BBB wanted is to extort P1,000,000.00 from him. This claim
is incredible. While it is not denied that some offer and counter-offer of compromise were discussed by
[104]
the Court agrees with the CA that the discussion could not have been intended by
both parties,
AAA and BBB to extort money from appellant. It is unlikely that AAA made public the degradation of
her honor just to extort money from appellant; if that were her intention, she could have blackmailed
appellant right after the incident. Moreover, there could not have been an extortion plot considering that
Public Prosecutor Florante Ramolete, an officer of the law, was right in the middle of the discussion
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[105]
If it were true that AAA's and BBB's intention was to extort from appellant,
between the parties.
they would not have involved Prosecutor Ramolete at all.
Finally, the Court examines the propriety of the monetary awards granted by the RTC and the CA
in favor of AAA, consisting of P50,000.00 as civil indemnity and P50,000.00 as moral damages. In
[106]
the Court held that, in addition to the award of P50,000.00 as moral damages,
People v. Cacayan,
exemplary damages in the amount of P25,000.00 should likewise be granted and that civil indemnity
awarded to victims of qualified rape shall not be less than P75,000.00, and P50,000.00 for simple rape.
Applying the foregoing ruling, the Court affirms the award to AAA of P50,000.00 as moral
damages, modifies her award of civil indemnity from P50,000.00 to P75,000.00, and grants her
P25,000.00 as exemplary damages.
WHEREFORE, the July 26, 2005 Decision and December 15, 2005 Resolution of the Court of
Appeals are AFFIRMED with MODIFICATION to the effect that, in addition to the amount of
P50,000.00 in moral damages awarded to AAA, she is GRANTED P25,000.00 in exemplary damages
and P75,000.00 as civil indemnity.
SO ORDERED.
MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MINITA V. CHICO-NAZARIO

PRESBITERO J. VELASCO, JR.

10/9/2014 3:31 PM

G.R. No. 171452

22 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/october2008/171452.htm

Associate Justice

Associate Justice

RUBEN T. REYES
Associate Justice

I attest that the conclusions in the above Decision had been reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
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DECISION

CHICO-NAZARIO, J.:
For review is the Decision of the Court of Appeals in CA-G.R. CR HC No. 00314, dated
[1]
22 December 2006,

affirming with modifications the Decision of the Regional Trial Court

(RTC), Branch 61, of Kabankalan City, Negros Occidental, in Criminal Case Nos. 98-2035 and
[2]
98-2036, finding accused-appellant Rolly Montesa y Lumiran guilty of rape and imposing
upon him the supreme penalty of death in each of the cases.
The records of the case generate the following facts:
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[3]
On 29 December 1997, two separate informations

were filed with the RTC charging

appellant with rape, thus:
In Criminal Case No. 98-2035
That on the 19th day of September, 1997, in the Municipality of XXX, Province of
XXX, Philippines, and within the jurisdiction of this Honorable Court, the above-name
accused, armed with a bladed weapon, by means of force, violence and intimidation, did then
and there, willfully, unlawfully and feloniously have carnal knowledge of and/or sexual
[4]
intercourse with AAA, 12 years old, against her will, and in her own house.
In Criminal Case No. 98-2036
That on the 21st day of September, 1997, in the Municipality of XXX, Province of
XXX, Philippines, and within the jurisdiction of this Honorable Court, the above-name
accused, by means of force, violence and intimidation, armed with a bladed weapon, did then
and there, willfully, unlawfully and feloniously have carnal knowledge of and/or sexual
[5]
intercourse with AAA, 12 years old, against her will, and in her own house.

Subsequently, these cases were consolidated for joint trial. When arraigned on 29 April
[6]
1998, appellant, assisted by his counsel de oficio, pleaded “Not guilty” to the charges.

Trial

on the merits thereafter followed.
The prosecution presented as witnesses AAA, BBB, Dr. Roena C. Abilla (Dr. Abilla),
Felicito D. Patricio (Felicito), Police Officer 1 Jose Dennis T. Santes (PO1 Santes), and Pepito
Bonilla (Pepito). Their testimonies are summarized as follows:
AAA, herein victim, testified that she and her mother, BBB, had been residents of XXX.
Their house had two floors with two rooms at the ground floor and four rooms at the second
floor. She and BBB occupied one of the rooms on the ground floor while the other room was
rented by a certain Monalyn who operated a small eatery thereat. The second floor was leased
[7]
to several tenants.
On 15 September 1997, BBB left the house and went to Barangay (Brgy.) Damutan,
Hinoba-an, Negros Occidental.
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On the evening of 19 September 1997, AAA went out of the house and watched a
“Betamax” movie in the house of a certain Emmy. She saw appellant and several other persons
also watching it. After the show, she went home arriving therein at around 10:00 p.m. She was
alone in the room of their house because BBB was still in Brgy. Damutan. While she was
about to sleep, she saw appellant beside her bed. Appellant was naked from the waist down to
the feet and armed with a 14-inch jagged knife. She also noticed that the cover of the room’s
window was removed. Thereupon, appellant took the room’s kerosene lamp and blew out the
light. Appellant approached her, pointed the knife to her neck, and warned her not to shout.
Appellant soaked his penis with his saliva, removed AAA’s shorts and panty, and placed
himself on top of her. Appellant inserted his penis into her vagina and made a push and pull
movement. AAA felt pain in her vagina. She could not shout for help because appellant
pointed the knife to her neck and threatened to stab her. She tried to free herself but appellant
pinned her down strongly. Later, she felt a fluid in her vagina. Appellant rested for a while
beside her. Thereafter, appellant again placed himself on top of her, inserted his penis into her
vagina and made a pumping motion. Appellant then stood up, wiped his penis, and warned her
not to tell anyone of what happened or he would kill her. Appellant left her and passed
[8]
through the room’s window.
On the morning of 20 September 1997, Monalyn confronted AAA and asked if appellant
went to her room the night before and touched her private parts. Afraid of appellant’s threat to
[9]
kill her, she replied that appellant merely kissed her.
On 21 September 1997, at about 10:00 p.m., AAA was again sleeping alone in the room
of their house. Later, appellant entered her room through the room’s window. Appellant had
no underwear and pants and was armed with a knife. Appellant took the kerosene lamp and
blew out the light. She could not shout because appellant pointed the knife to her. Appellant
approached her, wet his penis with his saliva, and placed himself on top of her. She resisted
but appellant overpowered her. Appellant then inserted his penis into her vagina. She felt pain
in her vagina. As appellant stood up, she saw liquid on appellant’s penis. Appellant warned
her not to tell BBB of what happened or he would kill her. Appellant took her panty and left
[10]
the room through the window.
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On the morning of 22 September 1997, AAA took a shower and left the house. She
went to the house of her classmate named Maricel and stayed there for six days because she
was afraid that appellant would rape her again. On 27 September 1997, BBB arrived at
Maricel’s house to fetch her. AAA embraced BBB and cried. She told BBB that appellant
raped her. Thereafter, she and BBB went to the police to report the incidents and later on to Dr.
[11]
Abilla for physical examination.
AAA declared that she knew appellant because she always saw him then in the canteen
of Monalyn. She also stated that appellant stayed in the house of a certain Bong Lupega which
[12]
was fifty (50) meters away from her house.
BBB, a widow, narrated that AAA is her fifth and youngest child. Since her four other
offspring were all married and had families of their own, only AAA remained in her custody
and care. She and AAA were residents of XXX from 1989 to 1998. Their house had two
floors with two rooms at the ground floor and four rooms at the second floor. She and AAA
occupied one of the rooms on the ground floor while the other room was rented by Monalyn
[13]
who operated a small canteen thereat. The second floor was leased to several tenants.
On 15 September 1997, BBB left the house and went to Brgy. Damutan, Hinoba-an,
Negros Occidental. She harvested rice in her farm located in the said barangay. Afterwards,
she plowed the field of a certain Junior Bonilla which was also situated in the same barangay
[14]
for which she was paid P100.00 a day.
On 27 September 1997, BBB went home. Upon arriving at the house, she noticed that
AAA was not around. She went out of the house to look for AAA. She found AAA in the
house of Maricel. Thereupon, AAA embraced her and cried. AAA told her that she was raped
by appellant.

She and AAA reported the incidents to the police and lodged a criminal

complaint for rape against appellant. The police referred them to Dr. Abilla for AAA’s physical
[15]
examination. Subsequently, Dr. Abilla conducted a physical examination on AAA.
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BBB averred that she had known appellant because she always saw him eating in the
canteen of Monalyn. She also averred that appellant stayed in the house of Bong Lupega
[16]
which was 50 meters away from her house.
Dr. Abilla, Municipal Health Officer of Hinoba-an, Negros Occidental, declared that she
conducted a physical and vaginal examination on AAA on 27 September 1997 and on 7
October 1997. During the 27 September 1997 examination, she observed that AAA’s vagina
was protruding and stretched out. She also noted healed hymenal tear in the 6:00 o’clock and
[17]
was not anymore in an
9:00 o’clock positions on AAA’s vagina. Further, the fourchette
acute angle but already rounded. According to her, the foregoing findings indicated that AAA’
[18]
vagina was penetrated.
With respect to the 7 October 1997 examination, Dr. Abilla disclosed that when she
inserted a small-size speculum into AAA’s vagina with ease, there were moderate purulent
discharges manifested on the vaginal canal. She explained that purulent discharges referred to
a yellowish substance or “na-na” in layman’s term. She concluded that AAA was infected
[19]
with gonorrhea, a sexually transmitted disease.
She issued an official medical report on
[20]
to wit:
her foregoing findings,

27 September 1997:
To:
Officer-on-Duty
PNP – Hinoba-an
[21]
Physical examination of AAA showed signs of entry into the vagina.

10 October 1997:
Physical Exam :
Findings:
Vaginal Exam : No pubic hair
Labia minora are protruding and stretched
out.
Healed hymenal tear at 6 and 9 o’clock
position.
Fourchette is rounded, no longer in acute

10/9/2014 3:40 PM

G.R. No. 181899

6 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/181899.htm

angle.
Speculum Exam:

(done on October 7, 1997, 4:00 pm)

A small size speculum was inserted into the vagina with
ease and vaginal canal showed moderate purulent discharges.
No hematomas, lacerations, contusions, abrasions, on
other parts of the body.
Conclusion
:
Physical examination shows sign of entry
on vagina. Presence of moderate amount of purulent discharges in the
[22]
vaginal canal indicates infection, most likely gonorrhea.

SPO1 Santes, desk officer of the Hinoba-an Police Station, testified that on 27
September 1997, AAA and BBB arrived at the said station and reported the incidents.
Thereafter, an information was received by the station that appellant was staying in a house at
Tabuk Suba, Brgy. 1, Hinoba-an, Negros Occidental. Upon the order of his superior, SPO1
Santes proceeded to the said place and found appellant. He invited appellant to the station to
which the latter acceded. When he and appellant arrived at the station, AAA pointed to
[23]
appellant as the one who raped her.
Felicito, a longtime resident and Sitio Leader of XXX in the year 1997, recounted that
he had known appellant because he always saw him buying something in her daughter’s store at
XXX; that he frequently saw appellant in the house of BBB; that appellant used to work as a
machine operator in Philex Mining Corporation (Philex) located at Brgy. Damutan; that
appellant used to sleep in Bong Lupega’s house which was around 50 meters away from his
house at XXX; that he had known BBB because the latter’s house was about 50 meters away
[24]
from his house; and that during the period of September 1997, he saw appellant in XXX.
Pepito, a retired member of the Hinoba-an Police Station and resident of XXX, testified
that he retired as policeman on 20 November 1998; that he was the Intelligence Division Head
of the Hinoba-an Police Station prior to his retirement; that on 27 September 1997, AAA and
BBB went to the Hinoba-an Police Station and reported the incidents; that he instructed SPO1
Santes to make a report as regards the incidents; and that AAA pointed to appellant as her
[25]
rapist.
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The prosecution also proffered documentary evidence to bolster the testimonies of its
witnesses, to wit: (1) medical certificate of AAA dated 10 October 1997 issued by Dr. Abilla
[26]
(Exhibit A);

(2) written report on the physical examination of AAA dated 28 September
[27]

1997 signed by Dr. Abilla (Exhibit B);

[28]
(3) sworn statement of BBB (Exhibit C);

(4)

[29]
sworn statement of AAA (Exhibit D);

(5) blotter of the Hinoba-an Police Station regarding

[30]
the incidents (Exhibit E);

and (6) criminal complaint for rape against appellant signed by

[31]
BBB and filed before the Municipal Trial Court of Hinoba-an (Exhibit F).
For its part, the defense presented the testimonies of appellant, Randy Katindig
(Katindig), and Dr. Eriberto Layda (Dr. Layda) to refute the foregoing accusations. Appellant
denied any liability and interposed the defenses of alibi and frame-up.
Appellant, a resident of Barangay 2, Poblacion, Hinoba-an, Negros Occidental,
testified that he was hired by Philex in 1994 as a worker on its site at Brgy. Damutan,
Hinoba-an, Negros Occidental.

On 15 April 1997, Philex dismissed him for robbery.
[32]

Thereafter, he frequently went to Basay, Negros Occidental, to solicit help from friends.
On 19 September 1997, appellant left his house and went to Basay, arriving there at
10:30 a.m. He met his friend, Katindig, at about 4:20 p.m. Subsequently, he and Katindig
proceeded to the house of a certain Polly at Bal-os, Negros Occidental. Polly was the younger
brother of appellant’s friend and a former co-employee named Junior. Appellant stayed in
Polly’s house from 19 September 1997 up to 22 September 1997. He never left Polly’s house
[33]
during the said period.
Appellant denied knowing AAA and BBB and having stayed in the house of Bong
Lupega. He claimed he never went to XXX. Also, AAA and BBB were merely instigated by
Junior Bonilla to file the instant cases since the latter was terminated from work in Philex
[34]
because of him.
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Katindig, a resident of Brgy. 2, Poblacion, Hinoba-an, Negros Occidental, narrated that
he came to know appellant in January 1997. On 19 September 1997, Katindig left his residence
and went to Basay, arriving there at 4:00 p.m. He proceeded to the house of a certain Diego to
meet a certain Major Balodo. He met appellant in Diego’s house. Appellant invited him to
Polly’s house at Bal-os to which he acceded. Upon their arrival at Polly’s house, appellant and
Polly talked. Subsequently, Katindig left Polly’s house and returned to Basay to meet Major
Balodo. The former returned to Polly’s house that evening and joined the latter and appellant
in a drinking spree. Thereafter, the three of them slept in Polly’s house at about 9:00 p.m.
Katindig woke up the following morning of 20 September 1997 and left Polly’s house. He
went back to the latter’s house at about 5:00 p.m. of the same day and had a drinking session
[35]
with him and appellant. They all slept in Polly’s house that evening.
On the morning of 21 September 1997, Katindig left Polly’s house and proceeded to
Basay. He returned to the latter’s house in the afternoon of the same day and talked with him
and appellant. They slept in Polly’s house that evening. On 22 September 1997, at around
2:00 p.m., he left the house and proceeded to Dumaguete. Later, his wife told him that
[36]
appellant was arrested for rape. Appellant told him that he was a victim of a frame-up.
Dr. Layda, Laboratory Department Head of the Corazon Locsin Montelibano Memorial
Hospital, testified that he conducted a Clinical Microscopic Examination on appellant on 16
June 1998. The result thereof showed that appellant was not suffering from any sexually
[37]
transmitted disease.
The defense likewise adduced the said medical/laboratory report (Exhibit 1) on appellant
[38]
signed by Dr. Layda as its sole documentary evidence.
[39]
Appellant was
After trial, the RTC rendered a Decision convicting appellant of rape.
sentenced to suffer capital punishment in each of the cases. He was also ordered to pay AAA
in each of the cases the amount of P75,000.00 as civil indemnity and P50,000.00 as moral
damages. The fallo of the RTC Decision reads:
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WHEREFORE, the Court finds the accused Rolly Montesa y Lumiran guilty beyond
reasonable doubt of the crime of rape defined and punished under Article 335, paragraph 1 of
the Revised Penal Code, as amended by Section 11 of Republic Act No. 7659 and Republic
Act No. 8353 and conformably sentences him to suffer the supreme penalty of death in each
case. He is likewise ordered to indemnify the complainant (AAA) in the amount of Seventy
Five Thousand Pesos (P75,000.00) as civil indemnity and Fifty Thousand Pesos (P50,000.00)
[40]
as moral damages in each case.

In view of the death penalty imposed on appellant, the instant cases were elevated to this
[41]
we
Court for automatic review. However, pursuant to our ruling in People v. Mateo,
remanded the cases to the Court of Appeals for disposition.
On 22 December 2006, the Court of Appeals promulgated its Decision affirming with
[42]
modifications the RTC Decision.
The appellate court downgraded the death penalty to
reclusion perpetua pursuant to Republic Act No. 9346. It also awarded AAA the amount of
P30,000.00 as exemplary damages. Thus:
WHEREFORE, the assailed Decision of the Regional Trial Court, Branch 61, City of
Kabankalan, Negros Occidental, in Criminal Cases Nos. 98-2035 and 98-2036, finding
accused-appellant ROLLY MONTESA guilty beyond reasonable doubt of rape is hereby
AFFIRMED with MODIFICATION. Rolly Montesa is hereby meted the penalty of reclusion
perpetua, and ordered to indemnify the victim, (AAA) in the amount of Seventy Five
Thousand Pesos (P75,000.00) as civil indemnity, Fifty Thousand Pesos (P50,000.00) as moral
damages in each case, and considering that the crime of rape was committed inside the
dwelling of the victim, by way of exemplary damages, Thirty Thousand Pesos (P30,000.00).

[43]
Appellant filed a Notice of Appeal on 16 January 2007.
Before us, appellant assigned the following errors:
I.
THE LOWER COURT GRAVELY ERRED IN CONVICTING THE ACCUSEDAPPELLANT OF THE CRIMES CHARGED DESPITE FAILURE OF THE PROSECUTION
TO PROVE HIS GUILT BEYOND REASONABLE DOUBT.
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II.
ASSUMING ARGUENDO THAT THE ACCUSED-APPELLANT COMMITTED THE
CRIMES CHARGED, THE LOWER COURT GRAVELY ERRED IN APPRECIATING THE
AGGRAVATING CIRCUMSTANCE OF DWELLING THEREBY IMPOSING THE
[44]
SUPREME PENALTY OF DEATH.

In reviewing rape cases, this Court is guided by three principles, to wit: (1) an
accusation of rape can be made with facility; it is difficult to prove but more difficult for the
person accused, though innocent, to disprove; (2) in view of the intrinsic nature of the crime of
rape where only two persons are usually involved, the testimony of the complainant must be
scrutinized with extreme caution; and (3) the evidence for the prosecution must stand or fall on
[45]
its own merits and cannot draw strength from the weakness of the evidence for the defense.
The credibility, thus, of the complainant becomes the single most important issue. If the
testimony of the victim is credible, convincing and consistent with human nature and the
[46]
normal course of things, the accused may be convicted solely on the basis thereof.
We have carefully examined AAA’s court testimony and found it to be credible and
trustworthy. Her positive identification of appellant as the one who ravished her on 19 and 21
of September 1997, as well as her direct account of the heinous acts, is clear and consistent,
viz:
Q

When you were already prepared to sleep at about 10:00 o’clock in the evening of
September 19, 1997, what happened, if any?

A

There was something which happened, Sir.

Q

What was that?

A

I saw Rolly Montesa already near my bed, no longer wearing his pants and brief, and
when I looked at the window the cover was already removed.

Q

How did you recognize that it was Rolly beside your bed as it was nighttime?

WITNESS A

Because there was a light coming from the kerosene lamp, Sir.
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PROSECUTOR GARDE –
Q

Aside from seeing Rolly Montesa beside your bed without any pants and brief
anymore, what else did you notice in him, if any?

A

I saw him holding a knife when he was transferring the kerosene lamp and blew it off.

Q

Will you please describe that knife you saw being held by Rolly Montesa when he was
beside your bed?

A

The length is about this, Sir.

INTERPRETER –
About one and one-half (1-1/2) feet COURT –
About fourteen (14) inches –
PROCEED.
PROSECUTOR GARDE –
Q

How about the knife, please describe to us the knife?

WITNESS A

It was a jagged knife, Sir.

Q

After Rolly Montesa had blown off the kerosene lamp, what else did he do?

A

After he blew off the kerosene lamp he approached me, removed my shorts and panty,
placed himself on top of me, wet his penis with his saliva and inserted his penis inside
my vagina.

Q

All the time when Rolly Montesa was taking off your underwear and came near you,
what did you do, if any – did you not shout?

A

No, Sir.

Q

Why did you not shout?

A

Because he warned me that if I will shout, he will stab me, Sir.

Q

What about that knife which he was holding when he was telling you that, what did he
do with it?

WITNESS A

He was pointing it towards my neck, Sir.
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PROSECUTOR GARDE Q

Was he able to have his penis inserted into your vagina?

A

Yes, Sir.

Q

Did you not do anything in order that he would not be able to insert his penis inside
your vagina?

A

I was struggling, Sir, to free myself from his hold.

Q

Was there anything he was doing in counter-action to your struggle to free yourself
from him?

A

He was pinning me down strongly, Sir.

Q

Will you please tell this Honorable Court for how long was Rolly Montesa on top of
you and his penis inside your vagina, if you can recall?

WITNESS –
A

Quite sometime, Sir.

PROSECUTOR GARDE –
Q

What did you feel when he was doing this – while he was inserting his penis inside you
vagina?

A

I felt that there was some fluid on my private part.

Q

How about your body?

A

I felt his heavy weight above me as well as the pain.

Q

How about your vagina?

A

I also felt the pain in my vagina, Sir.

Q

After you have felt something oozing from his penis, what else did you feel?

A

I felt pain in my vagina, Sir.

Q

After that what happened?

A

After that he took a rest beside me by lying beside me, and afterwards he repeated the
sexual act.
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PROSECUTOR GARDE –
Q

When you said repeated, you mean to say he inserted his penis again inside your
vagina?

WITNESS –
A

Yes, Sir.

Q

Then, after the second sexual intercourse, what else happened?

A

He continued holding the knife, pointing it toward my neck.

Q

And after that what happened?

A

He continued pinning me down, pushing himself up and down, Sir.

Q

After that second act, what else did he do?

A

After the second act, he stood up and wiped his penis where there was a secretion
coming out, and warned me that if I tell somebody he will kill me.

Q

Then, afterwards, what did he do?

A

He left, Sir.

Q

And when he left, where did he pass?

WITNESS –
A

He passed thru the window where he entered.

xxxx
Q
Will you please tell the Honorable Court what was that unusual incident which
happened in the evening of September 21, 1997 in your room?
A

He again passed in the window, Sir.

Q

To whom are you referring when you said “he”?

A

Rolly Montesa, Sir.

Q

You mean the person who entered your room in the evening of September 19, 1997?

A

Yes, Sir.

Q

When he entered your room in the evening of September 21, 1997 what happened?

A

Again, he blew off the kerosene lamp when he was already naked, without pants and
brief, Sir.
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PROSECUTOR GARDE –
Q

And what happened after you saw him inside your room naked already?

WITNESS A

I did not make any noise because I was afraid as he was holding a knife.

Q

Was it the same knife which he used on September 19, 1997?

A

Yes, Sir.

Q

Was there anything which he did to you that night?

A

Yes, Sir.

Q

What did he do to you as he was already naked and holding a knife?

A

The same thing happened, Sir. After putting off the kerosene lamp, he approached me,
lubricated his penis with his saliva and inserted his penis inside my vagina.

Q

Was he able to insert his penis inside your vagina?

WITNESS –
A

Yes, Sir.

PROSECUTOR GARDE Q

How did you know that his penis was already inside your vagina?

A

I felt pain in my vagina after he inserted his penis inside my vagina.

xxxx
Q

How about you, when he was on top of your body and his penis was inside your vagina,
what were you doing?

A

I kept on moving, Sir.

Q

What was the reason why you said you kept on moving?

A

Because I felt pain when his penis was inside my vagina, and there was something
oozing from his penis, Sir.

PROSECUTOR GARDE –
Q

Where did that substance come from?

WITNESS -
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A

From the penis of Rolly Montesa, Sir.

Q

After he was through, what happened?

A

After that he stood up and warned me not to tell my mother or else he will kill me, and
[47]
then went out of the window.

Well-entrenched is the rule that the testimony of a minor rape victim, such as AAA, is
given full weight and credence, considering that no young woman would concoct a story of
defloration, allow an examination of her private parts, and thereafter pervert herself by being
subject to a public trial, if she was not motivated solely by the desire to obtain justice for the
[48]
wrong committed against her. Youth and immaturity are badges of truth.
It is also significant to note that the RTC gave full credence to the testimony of AAA as
she relayed her painful ordeal in a candid manner. It found the testimonies of AAA to be
credible and sincere. Jurisprudence instructs that when the credibility of a witness is of
primordial consideration, as in this case, the findings of the trial court, its calibration of the
testimonies of the witnesses and its assessment of the probative weight thereof, as well as its
conclusions anchored on said findings, are accorded respect if not conclusive effect. This is
because the trial court has had the unique opportunity to observe the demeanor of the witnesses
and was in the best position to discern whether they were telling the truth. When the trial
court’s findings have been affirmed by the appellate court, as in the present case, said findings
[49]
are generally binding upon this Court.
In addition to the aforesaid testimony of AAA, her physician, Dr. Abilla, corroborated
AAA’s testimony on material and relevant points. Her medico-legal report regarding AAA was
also offered by the prosecution as its documentary evidence.
Appellant, however, maintained in his first assigned error that the foregoing testimony of
AAA was unbelievable based on the following reasons: (1) it was impossible for him to have
raped AAA in the latter’s room because there were tenants in the room closely adjacent to that
of AAA and in the rooms on the second floor of the house during the incidents; (2) when
Monalyn asked AAA if appellant went to her room on the night of 19 September 1997 and
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touched her private parts, AAA replied that appellant merely kissed her; (3) AAA did not seek
her neighbor’s assistance with regard to the incidents; and (4) AAA acted normally and did her
[50]
usual chores after the incidents.
It was not impossible for appellant to have raped AAA in the latter’s room despite the
presence of tenants in the room closely adjacent to that of AAA and in the rooms on the second
[51]
floor of the house. We have held that lust is no respecter of time and place.

Thus, rape can

be committed even in places where people congregate, in parks, along the roadsides, in school
premises, in a house where there are other occupants and even in places which, to many, would
[52]
appear unlikely and high-risk venues for its commission.

The presence of people nearby

[53]
Besides, there is no rule that rape
does not deter rapists from committing their odious act.
[54]
can be committed only in seclusion.
True, AAA testified that when Monalyn asked her if appellant went to her room on the
night of 19 September 1997 and touched her private parts, she replied that appellant merely
kissed her. Also, AAA did not seek assistance from her other neighbors with regard to the
incidents. Nevertheless, these cannot be taken against AAA. A rape victim is oftentimes
[55]
overwhelmed by fear rather than by reason.

Hence, it is not uncommon for a young rape

victim to conceal for some time the assault on her virtue because of a rapist’s threat on her
[56]
life.

AAA testified that appellant repeatedly threatened to kill her if she would divulge the

incidents to others. This was the reason why AAA hesitated from revealing the incidents to
Monalyn and to her other neighbors. AAA’s fear of appellant’s threat was reasonable,
considering that appellant frequently stayed in XXX.
The fact that AAA acted normally and did her usual chores after the incidents does not
negate rape. How the rape victim comported herself after the incident was not significant, as it
[57]
had nothing to do with the elements of the crime of rape.

Further, AAA was barely 12

years old at the time of the incidents. At such a young age, AAA cannot be reasonably
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[58]
Not all
expected to act the way mature individuals would when placed in such a situation.
rape victims can be expected to act conformably to the usual expectations of everyone. People
react differently to a given situation, and there is no standard form of human behavioral
response when one is confronted with a strange, startling or frightful experience. In People v.
[59]
Luzorata,
we held:
This Court indeed has not laid down any rule on how a rape victim should behave
immediately after she has been abused. This experience is relative and may be dealt with in
any way by the victim depending on the circumstances, but her credibility should not be
tainted with any modicum of doubt x x x.

Denial is inherently a weak defense, as it is negative and self-serving. It cannot prevail
over the positive identification and testimony of credible witnesses who testify on affirmative
[60]
matters.
Appellant testified that he was sleeping in Polly’s house at Bal-os during the incidents.
Katindig claimed that he and appellant went to sleep at around 9:00 p.m. of 19 September
1997; that he woke up at 6:00 a.m. of 20 September 1997 and saw appellant in Polly’s house;
that he and appellant went to sleep at around 9:00 p.m. of 21 September 1997; and that he
woke up at 6:00 a.m. of 22 September 1997 and saw appellant in Polly’s house. Be that as it
may, Katindig did not testify that he saw appellant in Polly’s house at about or past 10:00 p.m.
up to midnight of the dates of the incidents. Katindig merely stated he and appellant slept at
around 9:00 p.m. and when he woke up at 6 a.m. the following morning, he saw appellant in
Polly’s house. Thus, it was highly possible that since Katindig was sleeping at 9:00 p.m., he
did not notice appellant’s departure from Polly’s house a little after 9:00 p.m. Appellant then
proceeded to the house of AAA at XXX where he raped AAA. It is also highly probable that
Katindig did not notice appellant’s subsequent return to Polly’s house from the crime scene
before 6:00 a.m., because he was still sleeping. The foregoing view is buttressed by the records
[61]
showing that XXX can be reached in an hour from Bal-os.

There was, therefore, a huge

possibility that appellant was present at the scene of the crime when it was committed at about
10:00 p.m. of 19 and 21 September 1997. Thus, the defense failed to prove that it was
physically impossible for appellant to be at or near the crime scene when the incidents
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transpired. Besides, we have held that an alibi becomes less plausible as a defense when it is
[62]
corroborated only by relatives or friends of the accused.
[63]
Alibi is the weakest of all defenses, for it is easy to contrive and difficult to prove.
[64]
For alibi to
Alibi must be proved by the accused with clear and convincing evidence.
prosper, it is not enough for the accused to prove that he was somewhere else when the crime
was committed. He must likewise prove that it was physically impossible for him to be present
[65]
at the crime scene or its immediate vicinity at the time of its commission.
Appellant concludes that he was a victim of a frame-up; that Junior Bonilla and Pepito
were brothers; and that AAA and BBB were merely instigated by Junior Bonilla and Pepito to
file the instant cases because he (appellant) was the reason why Junior Bonilla was terminated
from his previous job in Philex.
The defense of frame-up, like alibi, has been invariably viewed by this Court with
[66]
disfavor, for it can easily be concocted but is difficult to prove.

In order to prosper, the
[67]

defense of frame-up must be proved by the accused with clear and convincing evidence.
In the cases under consideration, appellant failed to present any clear and convincing
proof that AAA and BBB were induced by Junior Bonilla and Pepito to file the instant cases.
Further, Pepito clarified in his testimony that he did not know, nor had he met, appellant prior
[68]
to the reporting of the incidents by AAA and BBB.

Pepito also testified that SPO1 Santes

was the investigator in charge of the cases, and that the chief of the Hinoba-an Police Station
[69]
was the one who filed the instant cases.
Thus, appellant’s bare allegation of frame-up must
fail.
Appellant also asserted that he could not have been the rapist of AAA because Dr. Layda
testified that he was not suffering from gonorrhea. He cited the finding of prosecution witness
Dr. Abilla that AAA was infected with gonorrhea at the time of the latter’s examination.
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Although Dr. Layda confirmed that appellant was not suffering from gonorrhea at the
time of appellant’s examination on 16 June 1998, this did not, however, conclusively show that
appellant did not have gonorrhea at the time of the incidents on 19 and 21 September 1997.
Dr. Layda admitted that gonorrhea could be cured by a daily intake of antibiotics for two
[70]
[71]
weeks.
Dr. Layda also stated that antibiotics could be easily bought in drugstores.
It
could be then that after raping AAA on 19 and 21 September 1997, appellant took antibiotics
and was thereafter cured of gonorrhea. This readily explains why Dr. Layda found in his
examination conducted on 16 June 1998 that appellant was not infected with gonorrhea. Dr.
Layda testified as follows:
PROSECUTOR GARDE –
Q

Doctor, will you please tell us if this sexually transmitted disease like gonorrhea, is
curable or not?

WITNESS –
A

It is a curable disease, sir.

Q

Are the drugs used to cure this kind of disease very easy to procure?

A

The drugs are available in the drugstores, with prescriptions, sir.

Q

If gonorrhea is treated immediately, how much time will it take to cure this disease?

A

After taking the drugs, may be in two (2) weeks time, sir.

Q

Can you give us the names of the drugs for this kind of disease?

A

Antibiotics like amoxicillin – there are many drugs in the market for curing that type of
disease, sir.

PROSECUTOR GARDE Q

When you examined the patient on June 16, 1998, can we safely assume that if the
patient had contacted gonorrhea sometime ago, he was already cured?

WITNESS A

[72]
Yes, sir – he can go to a physician for proper treatment.
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In his second assigned error, appellant argued that the RTC erred in appreciating the
[73]
aggravating circumstance of dwelling and in imposing the death penalty.
As the rapes were committed on 19 and 21 of September 1997, the applicable law is
Section 11 of Republic Act No. 7659, otherwise known as the Death Penalty Law, which took
effect on 31 December 1993. The said provision states that if rape is committed with the use of
a deadly weapon, the penalty shall be reclusion perpetua to death. Since the informations
alleged that appellant used a jagged knife in raping AAA and such fact was proven during the
trial, the penalty imposable on appellant is reclusion perpetua to death.
Republic Act No. 7659 also provides that the death penalty shall be imposed if the rape
victim was a minor and the offender was her parent, ascendant or relative. The information
alleged that AAA was a minor (12 years old) during the incidents. Nevertheless, there was no
allegation and proof that appellant was AAA’s parent, ascendant, or relative. As such, AAA’s
minority cannot qualify the penalty to death. The penalty imposable on appellant, therefore,
remains to be reclusion perpetua to death.
The information also alleged that appellant raped AAA in the latter’s dwelling and such
circumstance was duly proven during the trial. Under Article 14(3) of the Revised Penal Code,
dwelling is an aggravating circumstance where the crime is committed in the dwelling of the
offended party and the latter has not given provocation. Hence, we have steadfastly held that
[74]
dwelling is an aggravating circumstance in the crime of rape.

Dwelling is considered as an

aggravating circumstance primarily because of the sanctity of privacy the law accords to human
[75]
abode.
Article 63 of the Revised Penal Code provides that if the penalty is composed of two
indivisible penalties, as in this case, and there is one aggravating circumstance, the greater
penalty shall be applied. Since the aggravating circumstance of dwelling was present in these
cases, the penalty of death should be imposed on appellant. Nonetheless, with the effectivity
[76]
of Republic Act No. 9346

entitled “An Act Prohibiting the Imposition of Death Penalty in

the Philippines,” the imposition of the capital punishment of death has been prohibited.
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Pursuant to Section 2 thereof, the penalty to be meted out to appellant shall be reclusion
perpetua. Said section reads:
SECTION 2. In lieu of the death penalty, the following shall be imposed:
a)
b)

the penalty of reclusion perpetua, when the law violated makes use of the
nomenclature of the penalties of the Revised Penal Code; or
the penalty of life imprisonment, when the law violated does not make use of the
nomenclature of the penalties of the Revised Penal Code.

Notwithstanding the reduction of the penalty imposed on appellant, he is not eligible for
parole following Section 3 of said law which provides:
SECTION 3. Persons convicted of offenses punished with reclusion perpetua, or
whose sentences will be reduced to reclusion perpetua, by reason of this Act, shall not be
eligible for parole under Act No. 4103, otherwise known as the Indeterminate Sentence Law,
as amended.

Having determined the guilt of appellant for rape and the proper prison term imposable
on him, we shall now assess the propriety of the damages awarded to AAA.
The RTC and the Court of Appeals were correct in awarding civil indemnity to AAA in
[77]
each of the cases, since the grant of this damage is mandatory upon a finding of rape.
Both
courts also acted properly in fixing the amount thereof at P75,000.00. In People v.
[78]
we explained that even if the penalty of death is not to be imposed on accused
Quiachon,
because of the prohibition in Republic Act No. 9346, the civil indemnity of P75,000.00 is still
proper, as the said award is not dependent on the actual imposition of the death penalty but on
the fact that qualifying circumstances warranting the imposition of the death penalty attended
the commission of the offense. In the present cases, appellant raped AAA in the latter’s
dwelling. This circumstance was alleged in the informations and proven during the trial.
The award of moral damages in each of the cases is proper because AAA is assumed to
[79]
have suffered moral injuries.

However, the amount of P50,000.00 imposed as moral

[80]
damages should be increased to P75,000.00 based on prevailing jurisprudence.
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The Court of Appeals acted accordingly in granting exemplary damages to AAA in each
[81]
of the cases because the rapes were attended by the aggravating circumstance of dwelling.
Nevertheless, the amount of P30,000.00 imposed as exemplary damages should be reduced to
[82]
P25,000.00 in conformity with our latest decisions.
WHEREFORE, after due deliberation, the Decision of the Court in CA-G.R. CR HC
No. 00314, dated 22 December 2006, is hereby AFFIRMED with the following
MODIFICATIONS: (1) the award for moral damages is increased from P50,000.00 to
P75,000.00 in each case; and (2) that for exemplary damages is reduced from P30,000.00 to
P25,000.00 in each case.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

RUBEN T. REYES
Associate Justice
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x----------------------------------------------------------- x

AUSTRIA-MARTINEZ, J.:
[1]
For review before this Court is the February 9, 2005 Decision of the Court of Appeals (CA) in

10/9/2014 3:44 PM

G.R. No. 167755

2 of 19

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/167755.htm

[2]
CA-G.R. CR-HC No. 00073 which affirmed the Decision dated April 30, 2002 of the Regional Trial
Court (RTC) of Baler, Aurora, Branch 96, finding Nestor Veluz (appellant) guilty of one count of rape of
a minor mental retardate and sentencing him to suffer the penalty of death, with modification as to the
damages awarded to the victim.
The Information, dated December 13, 1999, in Criminal Case No. 2535, reads as follows:
That on October 23, 1999 or earlier in x x x, Aurora and within the jurisdiction of this Honorable
Court, the said accused, did then and there, willfully, and unlawfully and feloniously have carnal
[3]
knowledge for four times of thirteen year old AAA who has a mental age only of four (4) to five (5)
years old and the said accused was then aware of the mental disability and or physical handicap of the
[4]
said offended party.

[5]
When arraigned, appellant pleaded “not guilty.” Thereafter, trial ensued.
The prosecution presented eight witnesses, namely: 1) Senior Police Officer 3 (SPO3) Loreto
Gavina; 2) Nimia C. de Guzman; 3) Dr. Rodolfo Eligio; 4) BBB, the aunt of AAA; 5) AAA; 6) Corazon
Rivera; 7) Loreto Cuaresma; and 8) CCC, the father of AAA.
On the other hand, the defense presented two witnesses, namely: 1) appellant and 2) Kathleen
Veluz (Kathleen), his daughter.
The prosecution evidence seeks to establish the following facts:
AAA testified that she was called by Kathleen to go to the latter’s house; and when inside the
[6]
house, she was raped by appellant.
Corazon Rivera (Rivera) testified that on October 23, 1999, at around 10 a.m., she went to the
house of appellant to ask for saluyot. Upon reaching his house, Rivera peeped through the window and
saw appellant and AAA lying on the elevated bamboo platform (papag). Appellant was naked and his
buttocks was moving up and down while AAA's blouse was rolled up and both were lying down facing
each other side by side. Rivera watched appellant doing the pumping motion for three minutes and then
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[7]
left to call BBB, the aunt of AAA.
Upon reaching the house of appellant, BBB saw appellant and AAA lying naked on the bed.
After seeing the scene inside the house of appellant, BBB called appellant and requested that AAA be
allowed to go out. Since appellant did not immediately answer, BBB said that she would call a bantay
bayan. BBB did not find a bantay bayan but instead she saw Loreto Cuaresma (Cuaresma), one of the
barangay kagawads. Cuaresma told BBB to go ahead and that he would follow. When BBB went
back to the house of appellant, she saw AAA at the back of the said house, sitting on the ground and
[8]
perspiring. She asked AAA what happened and the latter answered, “Iniyot ng matagal.”
BBB
[9]
asked AAA when she was “iniyot” and the latter answered, “Nabayagon.”
Furthermore, BBB asked AAA how many times she had intercourse. AAA responded by
showing her four fingers. In addition, when AAA told BBB that she had intercourse a long time ago,
[10]
BBB asked if it happened again on that day and the answer was “wen” or yes.
Cuaresma followed BBB after five minutes. Upon reaching the house of appellant, he saw AAA
sitting and perspiring and her hair entangled. Cuaresma observed that AAA looked as if she was out of
her mind. Cuaresma asked AAA what appellant did to her and the latter answered, “Iniyot nak.” When
asked how many times, AAA raised her four fingers. Cuaresma asked AAA who molested her and the
latter answered that it was appellant. Cuaresma then told BBB to bring AAA home and that he would
[11]
look for CCC, the father of AAA.
Upon locating CCC, Cuaresma told him that he should go home because something happened to
AAA. Later, BBB told CCC that AAA was raped by appellant. CCC asked AAA if she was raped by
[12]
appellant and the latter answered, “Yes.”
BBB and CCC immediately brought AAA to the XXX police station. SPO3 Loreto Gavina
[13]
(SPO3 Gavina) told the group to bring AAA to a doctor for a medical examination.
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AAA was then brought to the YYY Memorial Hospital where Dr. Rodolfo V. Eligio (Dr. Eligio)
conducted the examination. Dr. Eligio found that there were incomplete lacerations of the hymen at the
3 o'clock and 7 o'clock positions, but the same were old. Dr. Eligio concluded that AAA could have
been “used” a week or two earlier and that in the absence of seminal fluid he could not tell whether
AAA was raped on the day she was examined. However, Dr. Eligio clarified that if the ejaculation took
place outside the vagina, it would explain why there was no sperm inside the vagina. Furthermore, Dr.
Eligio manifested that if a woman had sex three times before and subsequently engages in sex for more
than three times, the lacerations caused by the first intercourse would be healed; it does not mean that
the subsequent intercourse would not anymore produce lacerations if the penis is big, but if the penis is
[14]
of normal size, the subsequent intercourse would no longer cause lacerations.
Dr. Eligio put into
[15]
writing his findings in a “medico legal certificate.”
After Dr. Eligio conducted his examination, BBB and CCC brought AAA back to the XXX
police station at 5:15 p.m. They told SP03 Gavina that AAA was really raped which prompted the group
to look for appellant. Appellant was brought to the municipal building. While AAA and appellant were
facing each other, SP03 Gavina asked AAA several times whether she was raped by appellant. AAA
answered “yes.” SP03 Gavina also asked AAA how many times appellant abused her; AAA raised her
four fingers. According to SP03 Gavina, CCC, the father of AAA, was not dictating to her when she
was answering his questions. However, SP03 Gavina noticed that AAA had difficulty in speech, that
[16]
was why her companions were helping her to talk.
SP03 Gavina then executed a Sinumpang
[17]
in connection with the investigation he conducted.
Salayaysay
On November 17, 1999, Nimia C. de Guzman (De Guzman), a clinical psychologist,
administered several examinations on AAA without the assistance of any relative. As a result of the
examinations, De Guzman found out that while AAA was then 14 years old, her mental capacity was
[18]
only that of a 4-5-year old child. De Guzman put her findings in a Psychological Report.
For the defense, evidence is as follows:
Kathleen, 12 years old, testified that on October 23, 1999, she did not call AAA to play; that she
was at the house of her uncle on October 22, 1999 because her grandmother died, and that she went
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home in the morning of October 23, 1999 to get some clothes; and that appellant, her father, was not at
their house in the morning of October 23, 1999. In addition, Kathleen claimed that she did not see AAA
[19]
inside their house nor did she see AAA on her way home that day.
Appellant testified as follows: on October 22, 1999, he and his three children were in the house
of his brother-in-law because his mother-in-law died. He helped in preparing the tent, repaired the light,
and along with Cuaresma, made the coffin of his mother-in-law. Appellant and Cuaresma did not sleep
and stayed in the house. On October 23, 1999, appellant brought Cuaresma home at around 8:00 a.m.
When appellant reached his house nobody was there and so appellant slept on the papag. When
appellant woke up, he saw AAA inside the house. He asked AAA to leave, but she refused. Appellant
went back to sleep because he trusted AAA and was confident that nothing would get lost in the house.
Appellant was awakened when BBB called AAA. He then realized that AAA was lying on his
left arm. Appellant went down the house and told AAA to leave. AAA went out through the window
because she was probably afraid of her aunt. Appellant told BBB that AAA was not there, but BBB did
not believe him since she saw the slippers of AAA. Appellant claimed that it was not true that he had
sexual intercourse with AAA for four times on October 23, 1999 because he was too tired and
[20]
sleepy.
On April 30, 2002, the RTC rendered a decision finding appellant guilty of the crime of rape, the
dispositive portion of which reads as follows:
WHEREFORE, premises considered, this Court finds accused Nestor Veluz GUILTY beyond
reasonable doubt of the crime of Rape defined under Article 266-A, par. 1(d) and punished under Article
266-B (10) and hereby sentences him to suffer the penalty of Death; and to pay victim AAA the amount
of Seventy Five Thousand Pesos (Php75,000.00) by way of civil indemnity; and to pay the costs.
[21]
SO ORDERED.

Appellant appealed to the CA.
The CA affirmed the RTC decision with modification as to damages, the dispositive portion of
which reads as follows:
xxxx
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This Court finds accused-appellant Nestor Veluz GUILTY beyond reasonable doubt of the crime
of Rape defined under Article 266-A, par. 1(d) and punished under Article 266-B (10). Said accusedappellant is hereby ordered to suffer the penalty of DEATH and to pay private complainant AAA the
amount of Seventy Five Thousand Pesos (Php75,000.00) as actual damages, Fifty Thousand Pesos
(Php50,000.00) as moral damages, Thirty Thousand Pesos (Php30,000.00) as exemplary damages and
the costs.
xxxx
[22]
SO ORDERED.

Hence, herein appeal with the following assignment of errors:
First Assignment of Error
THE TRIAL COURT ERRED IN FINDING THAT RAPE HAD BEEN PROVEN BEYOND
REASONABLE DOUBT AS:
THE FACT OF CARNAL KNOWLEDGE BY THE ACCUSED- APPELLANT OF THE
PRIVATE COMPLAINANT WAS NOT ESTABLISHED BY THE INCREDIBLE AND
INCONSISTENT TESTIMONIES OF THE PRIVATE COMPLAINANT AND PROSECUTION
WITNESSES CORAZON RIVERA AND BBB.
THE PHYSICAL EVIDENCE DO NOT SUPPORT THE TRIAL COURT'S FINDING, AND
DISPROVE THE TESTIMONIES OF PRIVATE COMPLAINANT, CORAZON RIVERA AND BBB,
THAT ACCUSED-APPELLANT RAPED THE PRIVATE COMPLAINANT ON OCTOBER 23,
1999.
Second Assignment of Error
THE TRIAL COURT ERRED IN IMPOSING THE DEATH PENALTY AS THE
QUALIFYING CIRCUMSTANCE OF MENTAL DISABILITY WAS NOT PROVEN IN
ACCORIDANCE WITH STANDARDS SET FORTH BY CONTROLLING CASE LAW.
Third Assignment of Error
THE TRIAL COURT ERRED IN AWARDING CIVIL INDEMNITY TO PRIVATE
COMPLAINANT AS A CONSEQUENCE OF HER ALLEGED RAPE BY ACCUSED[23]
APPELLANT.

The appeal is not meritorious.
This Court has ruled that in the review of rape cases, the Court is guided by the following
precepts: (a) an accusation of rape can be made with facility, but it is more difficult for the accused,
though innocent, to disprove it; (b) the complainant's testimony must be scrutinized with extreme
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caution since, by the very nature of the crime, only two persons are normally involved; and (c) if the
[24]
complainant's testimony is convincingly credible, the accused may be convicted of the crime.
Appellant claims that the testimony of AAA is incredible and inconsistent. However, it is settled
that when credibility is in issue, the Supreme Court generally defers to the findings of the trial court
considering that it was in a better position to decide the question, having heard the witnesses themselves
[25]
and observed their deportment during trial.
In the instant case, the Court finds nothing on record to
justify a departure from the findings of the trial court. The testimony of AAA leaves no doubt that
appellant had in fact raped her, to wit:
xxxx
Q.
A.

When you were already inside their house, did you see Nesty inside their house?
No answer sir.

Q.
A.

Was Nesty in the sala?
Yes sir.

Q.
A.

What did Nesty do when you were there?
Iniyot po niya ako sir.

xxxx
Q.
A.

Where did he had [sic] sexual intercourse with you?
In the upper part of their house sir.

Q.
A.

Before he had sexual intercourse with you, what did he do to you?
No answer

Q.
A.

When you went to the house of Nesty what were you wearing then? Is it pants with t-shirt, shorts
with t-shirt or skirt with t-shirt?
I was wearing a short sir.

Q.
A.

What is your upper garment?
He removed my clothes sir. (Inalis po niya ang damit ko).

Q.
A.

You said that he removed your clothes, you mean to say that he removed your shorts and your
upper dress?
Yes, sir.

Q.
A.

When he removed your dress what did he do?
Iniyot po ako.

Q.
A.

You said that Nesty had sexual intercourse with you? Does Nesty has a clothes or naked?
Yes sir, he has clothes. (Mayroon po)

10/9/2014 3:44 PM

G.R. No. 167755

8 of 19

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/167755.htm

Q.
A.

When Nesty had sexual intercourse with you, have you seen his penis.
Yes sir.

Q.
A.

Now, were you able to see the penis of Nesty if he has a [sic] clothes?
He removed his shorts sir. (Hinubad po niya ang short niya)

Q.
A.

After removing his shorts, what did he do?
No answer.

Q.
A.

Does [sic] he standing when he removed his shorts?
He is standing sir.

xxxx
Q.
A.

You said that Nesty had sexual intercourse with you, how many times?
Four times sir.

Q.
A.

Can you show it thru your fingers?
(The witness showed her four fingers)

Q.
A.

When Nesty was removing his shorts, do you still have clothes on?
I have sir.

Q.
A.

So, do you mean to tell us that he only removed your clothes after he had removed his shorts?
None sir. (Wala po)

Q.
A.

What do you mean by the word none?
No answer.

Q.
A.

You said that Nesty had sexual intercourse with you and you saw his penis, what did he do
with his penis?
He placed his penis in my vagina sir. (Inilagay po niya sa aking Oki)

Q.
A.

What did you feel when he placed his penis in your vagina?
Painful sir. (Masakit po sir)

Q.
A.

After placing his penis in your vagina, what did you do?
No answer sir.

Q.
A.

When he placed his penis in your vagina were you lying down or standing?
Lying, sir.

Q.
A.

Were you facing downward or upward?
Downward sir.

xxxx
Q.
A.

When the penis is inside your vagina, where was Nesty? Was he beside you or on top of you?
He is on top of me sir.

10/9/2014 3:44 PM

G.R. No. 167755

9 of 19

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/167755.htm

Q.
A.

While he was on top with you what he is doing? Is is [sic] moving?
Yes sir.

Q.
A.

How was he moving? Moving sideward or up and down?
(The witness demonstrated her answer by swaying her hands)

Q.

Did he stay long on top of you?
[26]
Yes sir.
(Emphasis supplied)

A.

As a rule, testimonies of child victims of rape are given full weight and credit, for youth and
[27]
Generally, when a woman, more so if she is a minor, says that she
immaturity are badges of truth.
has been raped, she says in effect all that is necessary to show that rape was committed. And so long as
her testimony meets the test of credibility and unless the same is controverted by competent physical and
[28]
testimonial evidence, the accused may be convicted on the basis thereof.
In his Brief, appellant contends that the testimony of AAA are general statements and constitute
[29]
The Court does not agree. Studies show that
the standard and stereotypical narration of rape.
children, particularly very young children, make “perfect victims” of rape. Certainly, children have more
problems in providing accounts of events because they do not understand everything they experience.
[30]
Moreover, children have a very limited vocabulary.
Although AAA was 13 years old, she had the
mental capacity of a 4-5-year old child. The lower courts, and this Court as well, could therefore not
expect AAA to narrate and describe the exact details of how she was raped the way a 13-year old child
could do.
Moreover, the Court does not agree with appellant's argument that the reply of AAA, “Inilagay po
niya sa aking oki,” cannot be automatically be taken to mean that appellant placed his penis inside her
vagina. Appellant contends that “iniligay” (to place) is not the same or synonymous with “ipinasok” (to
[31]
insert or place inside).
In the first place, as already mentioned, children have a very limited
vocabulary. Moreover, in cases where penetration was not fully established, the Court had consistently
[32]
enunciated that rape was nevertheless consummated on the victims testimony that she felt pain.
The
[33]
In the case at
pain could be nothing but the result of penile penetration, sufficient to constitute rape.

10/9/2014 3:44 PM

G.R. No. 167755

10 of 19

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/167755.htm

bar, AAA categorically testified that she felt pain.
This Court rejects appellant's contention that AAA was instructed by CCC and BBB on what to
say before the Court. It bears stressing that “no young and decent lass will publicly cry rape if such were
[34]
not the truth.”
Also, it is unnatural for a parent to use his offspring as an engine of malice, especially
[35]
if it will subject a daughter to disgrace.
The CA observed that AAA on redirect-examination answered “yes” to the query if her father and
[36]
This Court agrees with the finding of the CA that even
aunt told or “taught” her to tell the truth.
though AAA answered in the affirmative when she was asked if her father and BBB instructed her on
what to say before the Court, the same cannot be taken literally, considering her mental condition.
Furthermore, AAA's testimony is corroborated by Rivera, to wit:
Q.
A.

Upon reaching his house, the house of Nestor Veluz, what did you do if any?
I tried to look at the window, sir.

Q.
A.

When you looked into the window what did you see if any?
I saw them lying, sir.

Q.
A.

You mention them in your statement to whom are you referring to?
Nestie and AAA, sir.

xxxx
Q.
A.

What did you observed [sic] when you saw him inside the house?
They were naked, sir “NAKAHUBAD.”

Court
Q. Which of the two are [sic] naked?
A.
The man your honor he is moving and his bottocks [sic] was moving.
xxxx
Pros. Casar
Q. What did you observed [sic] in her physical appearance?
A.
Her blouse was roll [sic] up, sir.
Q.
A.

How about Nestor Veluz where was he when the blouse of AAA was roll [sic] up?
They were lying down facing each other side by side, sir.
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Q.
A.

You mention they who are those persons lying?
AAA and Veluz, sir.

xxxx
Q.
A.

In what manner the bottocks [sic] was moving?
It just moving up and down as demonstrated by the witness, sir [sic].

Q.
A.

Are you married?
Yes, sir.

Q.

That motion of the bottocks [sic] of Nestor Veluz moving what was the motion if you know?

xxxx
A.

It is somewhat “PAALON-ALON,” sir.

Q.
A.

Being a married woman what can you say about that?
“INIYOT PO NIYA”, he was making a sexual intercourse [sic], sir.

Q.

How long that you said Nestor Veluz doing this pumping motion on AAA?
[37]
More or less three minutes, sir.

A.

Appellant argues that the description of AAA of her alleged rape is inconsistent with the
[38]
[39]
Appellant cites the testimony of AAA that she was facing downward
and
testimony of Rivera.
[40]
when the intercourse took place. Rivera, on the other hand, testified
the appellant lay on top of her
that he and AAA were lying on their side and facing each other during the sexual intercourse. It must be
remembered that a rape victim, most especially in case of a retarded person, cannot be expected to
remember or recount in utmost clarity and consistency the details of her harrowing and humiliating
[41]
experience.
In addition, victims of rape are not expected to have an errorless recollection of the
incident which was so humiliating, and painful that they might in fact be trying to obliterate it from their
[42]
memory.

Thus, inaccuracies and inconsistencies are to be expected in the rape victim's

[43]
testimony.
This Court agrees with the finding of the CA that the testimony of BBB was not incredible
simply because she first sought the help of a barangay kagawad instead of immediately helping AAA.
As repeatedly stressed, there is no standard form of human behavioral response when one is confronted
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[44]
Witnessing a crime is an unusual experience that
with a strange, startling or frightful experience.
elicits different reactions from the witnesses and for which no clear-cut standard form of behavior can be
[45]
drawn.
The same observation can be applied to the reaction of Rivera who instead of immediately
calling for help, opted to watch appellant and AAA for three minutes.
Appellant contends that there was nothing in the testimony of BBB which corroborated AAA's
[46]
testimony that appellant had carnal knowledge of her.
The foregoing is inconsequential, considering
that AAA positively identified appellant as her assailant. Likewise, the testimony of Kathleen to the
effect that she did not call AAA to go to appellant’s house on October 23, 1999 does not demolish the
credibility of AAA. What is important is that, based on the prosecution evidence, the testimonies of
AAA and Rivera have established the fact of carnal knowledge.
Furthermore, appellant questions the discrepancy between BBB's sworn statement and her
[47]
testimony in open court as to the fact of her seeing appellant sucking the breast of AAA.
Appellant
cites Rivera's testimony that when BBB looked into the window after having been fetched by Rivera,
appellant and AAA had already left the place where Rivera saw them earlier and had gone down
[48]
(bumaba na sila).
Thus, appellant argues that BBB could not have seen appellant sucking the breast
of AAA.
Such argument must fail. Inconsistencies in the narration of the prosecution witnesses on minor
details do not affect the weight of their testimonies. Testimonies of the prosecution witnesses cannot be
[49]
expected to be uniform to the last details.
Moreover, the testimonies of witnesses to a crime could
not be expected to be error-free all throughout. Different persons have different impressions and
[50]
recollections of the same incident.
Even the most truthful witnesses can make mistakes or innocent
[51]
Thus, findings of trial courts on the credibility
lapses that do not necessarily affect their credibility.
of witnesses are entitled to great weight on appeal, and the rule is not changed simply because of some
[52]
inconsequential inconsistencies that are discovered upon a fault-finding scrutiny of the records.
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Likewise, this Court is not persuaded by appellant's contention that there should have been
visible signs of intercourse on the vagina of AAA such as discoloration of the inner lips or redness of the
[53]
Appellant argues that Dr. Eligio only found
labia minora, none of which were found by Dr. Eligio.
healed lacerations which belie AAA's claim that she was raped two hours prior to the medical
examination. In addition, appellant argues that there should have been welts, marks or even bruises on
[54]
the body of AAA resulting from her lying down on the bamboo floor.
It is well settled that proof of hymenal laceration is not an element of rape, neither is a
medico-legal report indispensable in the prosecution of a rape case, it being merely corroborative in
[55]
nature.
More importantly, a freshly broken hymen is not an essential element of rape, and healed
[56]
[57]
neither does the absence of spermatozoa negate rape.
In
lacerations do not negate rape,
addition, absence of external signs of physical injuries does not cancel out the commission of rape, since
[58]
proof of injuries is not an essential element of the crime.
It must be borne in mind that AAA has a
mental capacity of a 4-5-year old. Most likely, she did not put up a resistance that could bring about
physical injuries. Moreover, prosecution witness Dr. Eligio testified that AAA could have been “used”
once or twice before in view of the presence of healed lacerations; and that if the penis is of normal size,
subsequent intercourse would no longer cause lacerations.
Appellant relies heavily on this Court's pronouncement in People of the Philippines v. Cartuano,
[59]
Jr.,
that there must be proper historical and physical examination to determine the existence of
[60]
the Court held that said
mental retardation. However, in People of the Philippines v. Acero,
pronouncement did not preclude the presentation by the prosecution of evidence other than clinical
[61]
evidence to prove the mental retardation of the victim;
and that mental retardation can be proved by
evidence other than medical/clinical evidence, such as the testimonies of witnesses and even the
observation of the trial court; and that the observation of the trial court, its impression of the demeanor
and deportment of the victim and its conclusions anchored thereon are accorded high respect if not
[62]
conclusive effect on the appellate court.
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In the case at bar, the RTC observed the mental retardation of AAA, as the same was apparently
[63]
Even prosecution witness De Guzman, a
based on her demeanor and deportment during trial.
psychologist from the National Center for Mental Health, assessed that while AAA was then 14 years
old, her mental capacity was only that of a 4-5-year old child.
More importantly, appellant knew of the mental disability of AAA, the latter being his longtime
[64]
neighbor. Appellant even acknowledged the same during his testimony.
Thus, there is more than
enough evidence to affirm the finding of the RTC that AAA was suffering from a mental disability when
she was raped by appellant.
Thus, the Court finds no error in the CA’s affirmance of the RTC decision convicting appellant of
the crime of raping AAA.
Under Article 266-B of the Revised Penal Code, the death penalty shall be imposed if the crime
of rape is committed “when the offender knew of the mental disability, emotional disorder and/or
physical handicap of the offended party at the time of the commission of the crime.” The Information in
this case alleges the mental disability of AAA and appellant's knowledge of the same at the time of the
commission of the crime of rape. Both allegations were duly established beyond reasonable doubt
during trial. Hence, the imposition of the death penalty by the trial court was proper.
However, with the effectivity of Republic Act (R.A.) No. 9346 entitled “An Act Prohibiting the
Imposition of Death Penalty in the Philippines” on June 24, 2006, the imposition of the penalty of death
has been prohibited. Thus, the proper penalty to be imposed on appellant as provided in Section 2,
[65]
paragraph (a) of said law, is reclusion perpetua.
The applicability of R.A. No. 9346 is undeniable in
view of the principle in criminal law that favorabilia sunt amplianda adiosa restrigenda. Penal laws
[66]
which are favorable to the accused are given retroactive effect.
In addition, appellant is not eligible for parole pursuant to Section 3 of R.A. No. 9346, which
states:
SECTION 3. Persons convicted with reclusion perpetua, or those whose sentences will be
reduced to reclusion perpetua, by reason of this Act, shall not be eligible for parole under Act No. 4103,
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otherwise known as the Indeterminate Sentence Law, as amended.

As regards the award of damages, the CA modified the court a quo’s award as follows:
P75,000.00 as civil indemnity; P50,000.00 as moral damages; P30,000.00 as exemplary damages; and
the costs.
This Court sustains the amount of P75,000.00 as civil indemnity despite the reduction of the
penalty imposed on appellant from death to reclusion perpetua. As this Court explained in People of
[67]
the said award does not depend upon the imposition of the death penalty;
the Philippines v. Victor
rather, it is awarded based on the fact that qualifying circumstances warranting the imposition of the
[68]
death penalty attended the commission of the offense.
On the other hand, the Court deems it proper to modify the amounts awarded for moral damages
and exemplary damages to bring them at par with prevailing jurisprudence. Moral damages are awarded
without need of proof for mental, physical and psychological suffering undeniably sustained by a rape
[69]
victim.
Exemplary damages are awarded when the victim of the crime is a young girl so as to set a
[70]
Thus, the amount awarded as moral
public example against elders abusing and corrupting the youth.
[71]
while the amount awarded as exemplary
damages is increased from P50,000.00 to P75,000.00,
[72]
damages should be reduced from P30,000.00 to P25,000.00.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R. CR
HC No. 00073 dated February 9, 2005, finding appellant Nestor Veluz guilty beyond reasonable doubt
of qualified rape is AFFIRMED with the MODIFICATION that the penalty of death meted out to
appellant is reduced to reclusion perpetua, without eligibility for parole. In addition, appellant is
ordered to pay AAA the amount of P75,000.00 as civil indemnity; P75,000.00 as moral damages; and
P25,000.00 as exemplary damages.
No costs.
SO ORDERED
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[3]

[4]
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[6]
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Penned by Associate Justice Remedios A. Salazar-Fernando, with the concurrence of Associate Justices Rosmari D. Carandang and
Monina Arevalo-Zenarosa, rollo, pp. 3-25.
CA rollo, pp. 21- 24.
The Supreme Court took note of the legal mandate on the utmost confidentiality of proceedings involving violence against women and
children set forth in Sec. 29 of Republic Act No. 7610, otherwise known as, Anti-Violence Against Women and Their Children Act of 2004;
and Sec. 40 of A.M. No. 04-10-11-SC, known as, Rule on Violence Against Women and Their Children effective November 15, 2004.
Hence, in People of the Philippines v. San Antonio, Jr., G.R. No. 176633, September 5, 2007, 532 SCRA 411, citing People of the
Philippines v. Cabalquinto, G.R. No. 167693, September 19, 2006, 502 SCRA 419, this Court resolved to withhold the real name of the
victim-survivor and to use fictitious initials instead to represent her in its decisions. Likewise, the personal circumstances of the victimssurvivors or any other information tending to establish or compromise their identities, as well as those of their immediate family or household
members, shall not be disclosed. The names of such victims, and of their immediate family members other than the accused shall appear as
“AAA,” “BBB,” “CCC,” and so on. Addresses shall appear as “xxx” as in “No. xxx Street, xxx District, City of xxx.”
CA rollo, p. 8.
Records, p. 28.
TSN, March 5, 2001, pp. 5-6.
TSN, November 13, 2001, pp. 5-9.
No English translation in the transcript; TSN, August 25, 2000, p. 6.
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Id. at 3-8.
TSN, November 14, 2001, pp. 2-6.
TSN, January 8, 2002, pp. 2- 5.
TSN, June 22, 2000, p. 8.
TSN, June 23, 2000, pp. 3-7.
Records, p. 10.
TSN, June 22, 2000, pp. 5-11.
Records, p. 9.
TSN, June 22, 2000, pp. 12-16; records, pp. 13-15.
TSN, January 28, 2002, pp. 3-5.
TSN, January 29, 2002, pp. 2-18.
CA rollo, p. 24.
Rollo, p. 24.
CA rollo, pp. 84-85.
People of the Philippines v. Gonzales, G.R. No. 141599, June 29, 2004, 433 SCRA 102, 108.
People of the Philippines v. Navida, 400 Phil. 684, 696 (2000).
TSN, March 5, 2001, pp. 5-9.
People of the Philippines v. Tolentino, 467 Phil. 937, 951 (2004).
People of the Philippines v. Banela, 361 Phil. 61, 70 (1999).
CA rollo, p. 87.
People of the Philippines v. Gaudia, 467 Phil. 1025, 1039 (2004).
Rollo, pp. 85-86.
People of the Philippines v. Sanchez, 320 Phil. 60, 72 (1995).
People of the Philippines v. Palicte, G.R. No. 101088, January 27, 1994, 229 SCRA 543, 547-548.
People of the Philippines v. Tabanggay, 390 Phil. 67, 88 (2000).
People of the Philippines v. Baring, 406 Phil. 839, 848 (2001).
Rollo, p. 18.
TSN, November 13, 2001, pp. 5-11.
CA rollo, p. 87.
TSN, March 5, 2001, p. 8.
Id. at 9.
People of the Philippines v. Bulos, 412 Phil. 222, 231-232 (2001).
People of the Philippines v. Caniezo, 406 Phil. 761, 771 (2001).
People of the Philippines v. Tolentino, supra note 27.
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People of the Philippines v. Laceste, 355 Phil. 136, 146 (1998).
Id.
CA rollo, p. 89.
Id. at 90.
TSN, November 13, 2001, p. 9.
People of the Philippines v. Astorga, 347 Phil. 701, 711 (1997).
People of the Philippines v. Fabro, 343 Phil. 841, 846 (1997).
People of the Philippines v. Calegan, G.R. No. 93846, June 30, 1994, 233 SCRA 537, 547.
People of the Philippines v. Loto, G.R. Nos. 114523-24, September 5, 1995, 248 SCRA 59, 67.
CA rollo, p. 97.
Id.
People of the Philippines v. Lou, 464 Phil. 413, 423 (2004).
People of the Philippines v. Orilla, 467 Phil. 253, 274 (2004).
People of the Philippines v. Alibuyog, 469 Phil. 385, 393 (2004).
People of the Philippines v. Mabonga, G.R. No. 134773, June 29, 2004, 433 SCRA 51, 65.
325 Phil. 718, 747 (1996).
People of the Philippines v. Acero, 469 Phil. 686 (2004).
Id. at 692-693.
Id. at 693, citing People of the Philippines v. Dumanon, 401 Phil. 658, 669-670 (2000).
Records, p. 226.
TSN, January 29, 2002, p. 12.
People of the Philippines v. Ortoa, G.R. No. 176266, August 8, 2007, 529 SCRA 536, 555.
People of the Philippines v. Canuto, G.R. No. 166544, July 27, 2007, 528 SCRA 366, 377.
354 Phil. 195, 209 (1998).
People of the Philippines v. Ortoa, supra note 65, at 555-556.
People of the Philippines v. Sandig, 454 Phil. 801, 813 (2003).
People of the Philippines v. Sambrano, 446 Phil. 145, 161-162 (2003).
People of the Philippines v. Pandapatan, G.R. No. 173050, April 13, 2007, 521 SCRA 304, 326.
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We review in this petition for review on certiorari' the decision dated
March 7, 2008 of the Court of Appeals (CA) in C.A-G.R. AMPARO No.
I

Under Rule 45 of the Rules of Court;

rouo, 1717.826-919.

G.R. No. 182498

2

Decision

00009.2

This CA decision confirmed

the enforced disappearance

of

Engineer Morced N. Tagitis (Tagitis) and granted the Writ of Amparo at the
petition of his wife, Mary Jean B. Tagitis (respondent).

The dispositive

portion of the CA decision reads:
WHEREFORE,
premises
considered,
pennon
is hereby
GRANTED.
The COUlt hereby FINDS that this is an "enforced
disappearance"
within the meaning of the United Nations instruments, as
used in the Amparo Rules. The privileges of the writ of amparo are
hereby extended to Engr. Morced Tagitis.
Consequently:
(1)
respondent
GEN. EDGARDO
M.
DOROMAL, Chief, Criminal Investigation and Detention Group (CIDG)
who should :order COL. JOSE VOLP ANE PANTE, CIDG-9 Chief,
Zamboanga City, to aid him; (2) respondent GEN. A VELINO I.
RAZON, Chief, PNP, who should order his men, namely: (a) respondent
GEN. JOEL GOLTIAO, 'Regional Director of ARMM PNP, (b) COL.
AIDRON AJIRIM, both head of TASK FORCE TAGITIS, and (c)
respondent SR. SUPERINTENDENT LEONARDO A. ESPINA, Chief,
Police Anti-Crime and Emergency Response, to aid him as their superiorare hereby DIRECTED to exert extraordinary diligence and efforts, not
only to protect the life, liberty and security of Engr. Morced Tagitis, but
also to extend the privileges of the writ of amparo to Engr. Morced
Tagitis and his family, and to submit a monthly report of their actions to
this Court, as a way of PERIODIC REVIEW to enable this Court to
monitor the action of respondents.
This amparo case is hereby DISMISSED as to respondent LT.
GEN. ALEXANDER YANO, Commanding General, Philippine Army,
and as to respondent GEN. RUBEN RAFAEL, Chief Anti-Terror Task
Force Comet, Zamboanga City, both being with the military, which is a
separate and distinct organization from the police and the CIDG, in terms
of operations, chain of command and budget.

This Decision reflects the nature of the Writ of Amparo - a protective
remedy against violations or threats of violation against the rights to life,
liberty and security.'

It embodies, as a remedy, the court's directive to

police agencies to undertake specified courses of action to address the
disappearance of an individual, in this case, Engr. Morced N.
does

2

3

not

determine

guilt

nor pinpoint

criminal

Tagitis. It

culpability

for the

Penned by Associate Justice Vicente Q. Roxas and concurred in by Associate Justice Hakim S.
Abdulwahid and Associate Justice Arturo G. Tayag; rollo, pp. 108-128.
Section I of the Rule on the Writ of Amparo states:
.
SECTION 1. Petition. - The petition for a writ of amparo is a remedy available to any person
whose right to life, liberty and security is violated or threatened with violation by an unlawful
act or omission of a public official or employee, or of a private individual or entity.

The writ shall cover extralegal killings and enforced disappearances or threats thereof.

'>.,.".-
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disappearance; rather, it determines responsibility, or at least accountability,
for the enforced disappearance for purposes of imposing the appropriate
remedies to address the disappearance.

Responsibility

refers to the extent

the actors have been established by substantial evidence to have participated
in whatever way, by action or omission, in an enforced disappearance, as a
measure of the remedies this Court shall craft, among them, the directive to
file the appropriate criminal and civil cases against the responsible parties in
the proper courts. Accountability,

on the other hand, refers to the measure

of remedies that should be addressed to those who exhibited involvement in
the enforced disappearance without bringing the level of their complicity to
the level of responsibility

defined

above; or who are imputed

with

knowledge relating to the enforced disappearance and who carry the burden
of disclosure; or those who carry, but have failed to discharge, the burden of
extraordinary diligence in thy investigation of the enforced disappearance.
In all these cases, the issuance of the Writ of Amparo is justified by our
primary goal of addressing the disappearance, so that the life of the victim is
preserved and his liberty and security are restored.

We highlight this nature of a Writ of Amparo case at the outset to
stress that the unique situations that call for the issuance of the writ, as well
as the considerations and measures necessary to address these situations,
may not at all be the same as the standard measures and procedures in
ordinary court actions and proceedings.
of Amparo'

In this sense, the Rule on the Writ

CAmparo Rule) issued by this Court is unique.

The Amparo

Rule should be read, too, as a work in progress, as its directions and finer
points remain to evolve through time and jurisprudence

and through the

substantive laws that Congress may promulgate.

THE FACTUAL ANTECEDENTS

The background facts, based on the petition and the records of the

4

A.M. No. 07-9-12-SC, October 24, 2007.
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case, are summarized below.

The established facts show that Tagitis, a consultant for the World
Bank and the Senior Honorary Counselor for the Islamic Development Bank
(IDB) Scholarship Programme, was last seen in 1010, Sulu.

Together with

Arsimin Kunnong (Kunnong), an IDB scholar, Tagitis arrived in 1010 by
boat in the early morning of October 31, 2007 from a seminar in Zamboanga
City. They immediately checked-in at ASY Pension House. Tagitis asked
Kunnong to buy him a boat ticket for his return trip the following day to
Zamboanga.
longer around.'

When Kunnong returned from this errand, Tagitis was no
The receptionist related that Tagitis went out to buy food at

around 12:30 in the afternoon and even left his room key with the desk.6
Kunnong looked for Tagitis and even sent a text message to the latter's
Manila-based

secretary who did not know of Tagitis' whereabouts

and

activities either; she advised Kunnong to simply wait.'

On November 4, 2007, KUIDlOngand Muhammad Abdulnazeir
Matli, a UP professor

of Muslim studies and Tagitis'

N.

fellow student

counselor at the IDB, reported Tagitis' disappearance to the 1010 Police
Station."
attesting

On November 7, 2007, Kunnong executed a sworn affidavit
to what he knew of the circumstances

surrounding

Tagitis'

disappearance.'

More than a month later (on December 28,2007), the respondent filed
a Petition for the Writ of Amparo (petition) with the CA through her
Attorney-in-Fact, Atty. Felipe P. Arcilla." The petition was directed against
Lt. Gen. Alexander Yano, Commanding General, Philippine Army; Gen.
Avelino 1. Razon, Chief, Philippine National Police (PNP); Gen. Edgardo
M. Doromal, Chief, Criminal Investigation and Detention Group (CIDG);
5 Sworn Affidavit of Arsimin H. Kunnong dated November 7,2007; rollo, p. 348.
~ Sworn Affidavit of Rion Adam dated November 2U, 2007; rollo, p. 349.
Supra note 4.
81d.
91d.
ID

Annex

"C"~ vouo. pp. 135-143.

,,
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Sr. Supt. Leonardo A. Espina, Chief, Police Anti-Crime and Emergency
Response; Gen. Joel Goltiao, Regional Director, ARMM-PNP;

and Gen.

Ruben Rafael, Chief, Anti-Terror Task Force Comet [collectively referred to
as petitioners]. After reciting Tagitis' personal circumstances and the facts
outlined above, the petition went on to state:
xxxx·
7.
Soon after the student left the room, Engr. Tagitis went out of the
pension house to take his early lunch but while out on the street, a couple
of burly men believed to be police intelligence operatives, forcibly
took him and boarded the latter on a motor vehicle then sped away
without the knowledge of his student, Arsimin Kunnong;
8.
As instructed, in the late afternoon of the same day, Kunnong
retumed to the pension house, and was surprised to find out that subject
Engr. Tagitis cannot [sic] be contacted by phone and was not also around
and his room was closed and locked;
9.
Kunnong requested for the key from the desk of the pension house
who [sic] assisted him to open the room of Engr. Tagitis, where they
discovered that the personal belongings of Engr. Tagitis, including cell
phones, documents and other personal belongings were all intact inside the
room;
10.
When Kunnong could not locate Engr. Tagitis, the former sought
the help of another IDB scholar and reported the matter to the local police
agency;
11.
Arsimin Kunnong including his friends and companions in Jolo,
exerted efforts in trying t.o locate the whereabouts of Engr. Tagitis and
when he reported the matter to the police authorities in J010, he was
immediately given a ready answer that Engr. Tagitis could have been
abducted by the Abu Sayyaf group and other groups known to be fighting
against the govemment;
12.
Being scared with [sic] these suggestions and insinuations of the
police officers, Kunnong reported the matter to the [respondent, wife of
Engr. Tagitis] by phone and other responsible officers and coordinators of
the IDB Scholarship Programme in the Philippines, who alerted the office
of the Govemor of ARMM who was then preparing to attend the orc
meeting in Jeddah, Saudi Arabia;
13.
[Respondent], on the other hand, approached some of her coemployees with the Land Bank in Digos branch, Digos City, Davao del
Sur who likewise sought help from some of their friends in the military
who could help them find/locate the whereabouts of her husband;
14.
All of these efforts of the [respondent] did not produce any positive
results except the information from persons in the military who do not
want to be identified that Engr. Tagitis is in the hands of the uniformed
men;
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15. According to reliable information received by the [respondent],
subject Engr. Tagitisis in the custody of police intelligence operatives,
specifically with the CIDG, PNP Zamboanga City, being held against
his will in an earnest attempt of the police to involve and connect
Engr. Tagitis with the different terrorist groups;
xxxx
17.
[Respondent] filed her complaint with the PNP Police Station in
the ARMM in Cotobato and in J 010, as suggested by her friends, seeking
their help to find her husband, but [respondent's] request and pleadings
failed to produce any positive results;
18.
Instead of helping the [respondent], she [sic] was told of an
intriguing tale by the police that her husband, subject of the petition, was
not missing but was with another woman having good time somewhere,
which is a clear indication of the [petitioners'] refusal to help and provide
police assistance in locating her missing husband;
19.
The continued failure and refusal of the [petitioners] to release
and/or turn-over subject Engr. Tagitis to his family or even to provide
truthful information to [the respondent] of the subject's whereabouts,
and/or allow [the respondent] to visit her husband Engr. Morced Tagitis,
caused so much sleepless nights and serious anxieties;
20.
Lately, [the respondent] was again advised by one of the
[petitioners] to go to the ARMM Police Headquarters again in Cotobato
City and also to the different Police Headquarters including [those] in
Davao City, in Zamboanga City, in Jolo, and in Camp Crame, Quezon
City, and all these places have been visited by the [respondent] in search
for her husband, which entailed expenses for her trips to these places
thereby resorting her to borrowings and beggings [sic] for financial help
from friends and relatives only to try complying [sic] to the different
suggestions of these police officers, despite of which, her efforts produced
no positive results up to the present time;
21.
In fact at times, some police officers, who [sympathized with] the
sufferings undergone by the [respondent], informed her that they are not
the proper persons that she should approach, but assured her not to worry
because her husband is [sic] in good hands;
22.
The unexplained uncooperative behavior of the [petitioners] to the
[respondent's] request for help and failure and refusal of the [petitioners]
to extend the needed help, support and assistance in locating the
whereabouts of Engr. Tagitis who had been declared missing since
October 30, 2007 which is almost two (2) months now, clearly indicates
that the [petitioners] are actually in physical possession and custody of
[respondent's] husband, Engr. Tagitis;
xxxx
25.
[The respondent] has exhausted
remedies but to no avail, and under the
has no other plain, speedy and adequate
release of subject Engr. Morced Tagitis

all administrative avenues and
circumstances, [the respondent]
remedy to protect and get the
from the illegal clutches of the
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[petitioners], their intelligence operatives and the like which are in total
violation of the subject's human and constitutional rights, except the
issuance of a WRIT OF AMPARO. [Emphasis supplied]

On the same day the petition was filed, the CA immediately issued the
Writ of Amparo, set the case for hearing on January 7, 2008, and directed the
petitioners to file their verified return within seventy-two (72) hours from
. a f. the wnt.
. 11
service

In their verified Return filed during the hearing of January 27, 2008,
the petitioners denied any involvement in or knowledge of Tagitis' alleged
abduction.

They argued that the allegations of the petition were incomplete

and did not constitute a cause of action against them; were baseless, or at
best speculative; and were merely based on hearsay evidence.

12

The affidavit of PNP Chief Gen. Avelino 1. Razon, attached to the
Return, stated that: he did not have any personal knowledge of, or any
participation in, the alleged disappearance; that he had been designated by
President Gloria Macapagal Arroyo as the head of a special body called
TASK FORCE USIG, to address concerns about extralegal killings and
enforced disappearances; the Task Force, inter alia, coordinated with the
investigators and local police, held case conferences, rendered legal advice

CA Resolution dated December 28, 2004, CA rollo, pp. 13-16. The CA required that the Return contain
the following minimum information:
(A) Respondent's [referring to herein petitioners] personal and lawful defenses to show that
the respondent did not violate or threaten with violation the right to life, liberty and security
of the aggrieved party, through any act or omission; (B) steps or actions taken by
respondent to determine the fate or whereabouts of the aggrieved party and the person or
persons responsible for the threat, act or omission; (C) all relevant information in the
possession of each respondent pertaining to the threat, act or omission against the aggrieved
party; and (D) since the respondents were all public officials, being either members of the
Armed Forces of the.Philippines or the Philippine National Police, the return should further
state the actions that have been or would be taken: (i) To verify the identity of the aggrieved
party; (ii) To recover and preserve evidence related to the disappearance of ENGINEER
MORCED N. TAGITIS, the person identified in the petition, which may aid in the
prosecution of the person or persons responsible; (iii) To identify witnesses and obtain
statements from them concerning the disappearance; (iv) To determine the cause, manner,
location and time of disappearance as well as any pattern or practice that may have brought
about the disappearance; (v) To identify and apprehend the person or persons involved in
. the disappearance of ENGINEER MORCED N. TAGITIS; and (vi) To bring the suspected
offenders before a competent court. General denial of the allegations in the petition would
not be allowed and all defenses not raised in the return would be considered as waived. [d.
12 CA rolla, pp. 56-90.

II
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in connection to these cases; and gave the following summary:

13

xxxx
4.
a)
On November 5, 2007, the Regional Director, Police
Regional Office ARMM submitted a report on the alleged disappearance
of one Engr. Morced Tagitis. According to the said report, the victim
checked-in at ASY Pension House on October 30, 2007 at about 6:00 in
the morning and then roamed around Jolo, Sulu with an unidentified
companion. It was only after a few days when the said victim did not
return that the matter was reported to 1010 MPS. Afterwards, elements of
Sulu PPO conducted a thorough investigation to trace and locate the
whereabouts of the said missing person, but to no avail. The said PPO is
still conducting investigation that will lead to the immediate findings of
the whereabouts of the person.
b)
Likewise, the Regional Chief, 9RCIDU submitted a
Progress Report to the Director, CIDG. The said report stated among
others that: subject person attended an Education Development Seminar
set on October 28,2007 conducted at Ateneo de Zamboanga, Zamboanga
City together with a Prof. Matli. On October 30, 2007, at around 5:00
o'clock in the morning, Engr. Tagitis reportedly arrived at 1010 Sulu wharf
aboard MN Bounty Cruise, he was then billeted at ASY Pension House.
At about 6:15 o'clock in the morning of the same date, he instructed his
student to purchase a fast craft ticket bound for Zamboanga City and will
depart from 1010, Sulu on October 31, 2007. That on or about 10:00
o'clock in the morning, Engr. Tagitis left the premises of ASY Pension
House as stated by the cashier of the said pension house. Later in the
afternoon, the student instructed to purchase the ticket arrived at the
pension house and waited for Engr. Tagitis, but the latter did not return.
On its part, the elements of 9RCIDU is now conducting a continuous case
build up and information gathering to locate the whereabouts of Engr.
Tagitis.
c)
That the Director, CIDG directed the conduct of the search
in all divisions of the CIDG to find Engr. Tagitis who was allegedly
abducted or illegally detained by covert CIDG-PNP Intelligence
Operatives since October 30, 2007, but after diligent and thorough search,
records show that no such person is being detained in CIDG or any of its
department or divisions.
On this particular case, the Philippine National Police exhausted all
possible efforts, steps and actions available under the circumstances and
continuously search and investigate [sic] the instant case. This immense
mandate, however, necessitates the indispensable role of the citizenry, as
the PNP cannot stand alone without the cooperation of the victims and
witnesses to identify the perpetrators to bring them before the bar of
justice and secure their conviction in court.
S.

13

Annex "2"j

id. at 91-96.
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The

petitioner

PNP-CIDG

Chief,

Gen. Edgardo

M. Doromal,

submitted as well his affidavit, also attached to the Return of the Writ,
attesting that upon receipt of the Writ of Amparo, he caused the following:

14

xxxx
That immediately upon receipt on December 29, 2007 of the
Resolution of the Honorable Special Fourth Division of the Court of
Appeals, I immediately directed the Investigation Division of this Group
[CIDG] to conduct urgent investigation on the alleged enforced
disappearance of Engineer Morced Tagitis.
That based on record, Engr.Morced
N. Tagitis attended an
Education Development Seminar on October 28, 2007 at Ateneo de
Zamboanga at Zamboanga City together with Prof. Abdulnasser Matli. On
October 30, 2007, at around six o'clock in the morning he arrived at Jolo,
Sulu. He was assisted by his student identified as Arsimin Kunnong of the
Islamic Development Bank who was also one of the participants of the
said seminar.
He checked in at ASY pension house located [sic]
Kakuyagan, Patikul, Sulu on October 30, 2007 with [sic] unidentified
companion. At around six o'clock in the morning of even date, Engr.
Tagitis instructed his student to purchase a fast craft ticket for Zamboanga
City. In the afternoon of the same date, Kunnong arrived at the pension
house carrying the ticket he purchased for Engr. Tagitis, but the latter was
nowhere to be found anymore. Kunnong immediately informed Prof.
Abdulnasser Matli who reported the incident to the police. The CIDG is
not involved in the disappearance of Engr. Morced Tagitis to make out a
case of an enforced disappearance which presupposes a direct or indirect
involvement of the government.
That herein [petitioner] searched all divisions and departments for
a person named Engr. Morced N. Tagitis, who was allegedly abducted or
illegally detained by covert CIDG-PNP Intelligence Operatives since
October 30, 2007 and after a diligent and thorough research records show
that no such person is being detained in CIDG or any of its department or
divisions.
That nevertheless, in order to determine the circumstances
surrounding Engr. Morced Tagitis [sic] alleged enforced disappearance,
the undersigned had undertaken immediate investigation and will pursue
investigations up to its full completion in order to aid in the prosecution of
the person or persons responsible therefore.

Likewise attached to the Return of the Writ was PNP-PACERI5
PS Supt. Leonardo A. Espina's affidavit which alleged that: 16

Annex "3"; id. at 97-98.
Police Anti-Crime Emergency Response.
16 Annex "4"; id. at 99-\03.
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xxxx
That, I and our men and women in PACER vehemently deny any
participation in the alleged abduction or illegally [sic] detention of ENGR.
MORCED N. TAGITS on October 30,2007. As a matter of fact, nowhere
in the writ was mentioned that the alleged abduction was perpetrated by
elements of PACER nor was there any indication that the alleged
abduction or illegal detention of ENGR. TAGITIS was undertaken jointly
by our men and by the alleged covert CIDG-PNP intelligence operatives
alleged to have abducted or illegally detained ENGR. TAGITIS.
That I was shocked when I learned that I was implicated in the
alleged disappearance of ENGR. MORCED in my capacity as the chief
PACER [sic] considering that our office, the Police Anti-Crime and
Emergency Response (PACER), a special task force created for the
purpose of neutralizing or eradicating kidnap-for-ransom groups which
until now continue to be one of the menace of our society is a respondent
in kidnapping or illegal detention case. Simply put, our task is to go after
kidnappers and charge them in court and to abduct or illegally detain or
kidnap anyone is anathema to our mission.
That right after I learned of the receipt of the WRIT OF AMPARO,
I directed the Chief of PACER Mindanao Oriental (PACER-MOR) to
conduct pro-active measures to investigate, locate/search the subject,
identify and apprehend the persons responsible, to recover and preserve
evidence related to the disappearance of ENGR. MORCED TAGITIS,
which may aid in the prosecution of the person or persons responsible, to
identify witnesses and obtain statements from them concerning the
disappearance and to determine the cause, maimer, location and time of
disappearance as well as any pattem or practice that may have brought
about the disappearance.
That I further directed the chief of PACER-MOR, Police
Superintendent JOSE ARNALDO BRIONES JR., to submit a written
report regarding the disappearance of ENGR. MORCED.
That in compliance with my directive, the chief of PACER-MOR
sent through fax his written report.
That the investigation and measures being undertaken to
locate/search the subject in coordination with Police Regional Office,
Autonomous Region of Muslim Mindanao (PRO-ARMM) and Jolo Police
Provincial Office (PPO) and other AFP and PNP units/agencies in the area
are ongoing with the instruction not to leave any stone unturned so to
speak in the investigation until the perpetrators in the instant case are
brought to the bar of justice .
.That I have exercised EXTRAORDINARY
dealing with the WRIT OF AMP ARO just issued.

DILIGENCE

in

Finally, the PNP PRO ARMIV[ Regional Director PC Supt. Joel R.
Goltiao (Gen. Goltiao), also submitted his affidavit detailing the actions that
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he had taken upon receipt of the report all Tagitis' disappearance, vrz: 17
xxxx
3) For the record:
1.
I am the Regional Director of Police Regional
ARMM now and during the time of the incident;

Office

xxxx
4.
It is my duty to look into and take appropriate measures on
any cases of reported enforced disappearances and when they are being
alluded to my office;
5.
On November 5,2007, the Provincial Director of Sulu Police
Provincial Office reported to me through Radio Message Cite No. SPNP31105-07-2007 that on November 4, 2007 at around 3:30 p.m., a certain
Abdulnasser Matli, an employee of Islamic Development Bank, appeared
before the Office of the Chief of Police, Jolo Police Station, and reported
the disappearance of Engr. Morced Tagitis, scholarship coordinator of
Islamic Development Bank, Manila;
6.
There was no report that Engr. Tagibis was last seen in the
company of or taken by any member of the Philippine National Police but
rather he just disappeared from ASY Pension House situated at
Kakuyagan Village, Village, Patikul, Sulu, on October 30, 2007, without
any trace of forcible abduction or arrest;
7.
The last known instance of communication with him was
when Arsimin Kunnong, a student scholar, was requested by him to
purchase a vessel ticket at the Office of Weezam Express, however, when
the student retumed back to ASY Pension House, he no longer found
Engr. Tagitis there and when he immediately inquired a.t the information
counter regarding his whereabouts [sic], the person in charge in the
counter informed him that Engr. Tagitis had left the premises on October
30,2007 around 1 o'clock p.m. and never retur.ned back to his room;
8.
Immediately after leaming the incident, I called and
directed the Provincial Director of Sulu Police Provincial Office and other
units through phone call and text messages to conduct investigation [sic]
to determine the whereabouts of the aggrieved party and the person or
persons responsible for the threat, act or omission, to recover and preserve
evidence related to the disappearance of Engr. Tagitis, to identify
witnesses and obtain statements from them conceming his disappearance,
to determine the cause and manner of his disappearance, to identify and
apprehend the person or persons involved in the disappearance so that they
shall be brought before a competent court;
9.
Thereafter, through my Chief of the Regional Investigation
and Detection Management Division, I have caused the following
directives:

17

Annex "5"; id. at 104-120.
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a) Radio Message Cite No. RIDMD-1l22-07-358
dated November
22, 2007 directing fD SUtil pro to conduct joint investigation with
CIDG and CIDU ARMM on the matter;
b) Radio Message Cite No. RIDMD-1l28-07-361
dated November
28, 2007 directing PD Sulu PPO to expedite compliance to my
previous directive;
c) Memorandum dated December 14, 2007 addressed to PD Sulu
PPO reiterating our series of directives for investigation and
directing him to undertake exhaustive coordination efforts with the
owner of ASY Pension House and student scholars of IDB in order
to secure corroborative statements regarding the disappearance and
whereabouts of said personality;
d) Memorandum dated December 24, 2007 addressed to PD Sulu
PPO directing him to maximize efforts to establish clues on the
whereabouts of Engr. Tagitis by seeking the cooperation of Prof.
Abdulnasser Matli and Arsimin Kunnong and/or whenever
necessary, for them to voluntarily submit for polygraph
examination with the NBI so as to expunge all clouds of doubt that
they may somehow have knowledge or idea to his disappearance;
e) Memorandum dated December 27, 2007 addressed to the Regional
Chief, Criminal Investigation and Detection Group, Police
Regional Office 9, Zamboanga City, requesting assistance to
investigate the cause and unknown disappearance of Engr. Tagitis
considering that it is within their area of operational jurisdiction;
f)

Memorandum from Chief, Intelligence Division, PRO ARMM
dated December 30, 2007 addressed to PD Sulu PPO requiring
them to submit complete investigation report regarding the case of
Engr. Tagitis;

10.
In compliance to our directives, PD Sulu PPO has exerted
his [sic] efforts to conduct investigation [sic] on the matter to determine
the whereabouts of Engr. Tagitis and the circumstances related to his
disappearance and submitted the following:
a) Progress Report dated November 6,2007 through Radio Message Cite
No. SPNP3-1106-1O-2007;
b) Radio Message Cite No. SPIDMS-1205-47-07 informing this office
that they are still monitoring the whereabouts of Engr. Tagitis;
c) Investigation Report dated December 31, 2007 from
Police, 1010 Police Station, Sulu PPO;

11.

the Chief of

This incident was properly reported to the PNP Higher

Headquarters as shown in the following.
a) Memorandum dated November 6, 2007 addressed to the Chief, PNP
informing him of the facts of the disappearance and the action being
taken by our office;
b) Memorandum

dated November

6, 2007 addressed to the Director,

·

'
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Directorate for Investigation and Detection Management, NHQ PNP;
c) Memorandum
DIDM;

dated December 30, 2007 addressed to the Director,

4)
In spite of our exhaustive efforts, the whereabouts of Engr.
Tagitis cannot be determined but our office is continuously intensifying
the conduct of information gathering, monitoring and coordination for the
immediate solution of the case.

Since the disappearance

of Tagistis was practically admitted and

taking note of favorable actions so far taken on the disappearance, the CA
directed

Gen. Goltiao - as' the officer in command

of the area of

18

disappearance - to form TASK FORCE TAGITIS.

Task Force Tagitis
, On January 11, 2008, Gen. Goltiao designated PS Supt. Ahiron Ajirim
(PS Supt. Ajirim) to head TASK FORCE TAGITIS.19

The CA subsequently

set three hearings to monitor whether TASK FORCE TAGITIS was exerting
"extraordinary

efforts" in handling the disappearance

of Tagitis?O

As

planned, (1) the first hearing would be to mobilize the CIDG, Zamboanga
City; (2) the second hearing would be to mobilize intelligence with Abu
Sayyaf and ARMM; and (3) the third hearing would be to mobilize the Chief
of Police of Jolo, Sulu and the Chief of Police of Zamboanga City and other
police cperatives."

In the hearing on January

17, 2008, TASK FORCE

TAGITIS

submitted to the CA an intelligence report from PSL Usman S. Pingay, the
Chief of Police of the 1010 Police Station, stating a possible motive for
Tagitis' disappearance.r"

The intelligence report was apparently based on

the sworn affidavit dated January 4, 2008 of Muhammad Abdulnazeir N.
Math (Prof Matli) , Professor of Islamic Studies at the University of the
CA Resolution dated January 9, 2008; rollo, p. 275.
TSN. January 11,2008, p. 39; CA Resolution dated January 11,2008, rollo, pp. 280-283.
~~The hearing.s were conducted on January 17,2008, January 28, 2008, and February 11,2008 respectively.
- CA Resolution dated January 11,2008, rollo, pp. 180-283.
22 TSN, January 17,2008, pp. lO-II; CA Resolution dated January 18,2008, CA rolio, pp. 283-286.
18

19

,

'
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and an Honorary Student Counselor of the IDB Scholarship
23

Program in the Philippines, who told the Provincial Governor of Sulu that
[Based] on reliable information from the Office of Muslim Affairs in
Manila, Tagitis has reportedly taken and carried away ... more or less Five
Million Pesos (P5,000,000.00) deposited and entrusted to his ... [personal]
bank accounts by the Central Office of IDB, Jeddah, Kingdom of Saudi
Arabia, which [was] intended for the ... IDB Scholarship Fund.

In the same hearing, PS Supt. Ajirim testified that since the CIDG was
alleged to be responsible,

he personally

went to the CIDG office in

Zamboanga City to conduct an ocular inspection/investigation,
of their detention cells.24

particularly

PS Supt. Ajirim stated that the CIDG, while

helping TASK FORCE TAGITIS investigate the disappearance of Tagitis, .
persistently denied any knowledge or complicity in any abduction."

He

further testified that prior to the hearing, he had already mobilized and given
specific instructions to their supporting units to perform their respective
tasks; that they even talked to, but failed to get any lead from the respondent
in Jolo?6 In his submitted investigation report dated January 16, 2008, PS
Supt. Ajirim concluded."
9.
Gleaned from the undersigned inspection and observation at the
Headquarters 9 RCIDU and the documents at hand, it is my own initial
conclusion that the 9RCIDU and other PNP units in the area had no
participation neither· [sic] something to do with [sic] mysterious
disappearance of Engr. Morced Tagitis last October 30, 2007. Since doubt
has been raised regarding the emolument On the Islamic Development
Bank Scholar program of IDB that was reportedly deposited in the
personal account of Engr. Tagitis by the IDB central office in Jeddah,
Kingdom of Saudi Arabia. Secondly, it could might [sic] be done by
resentment or sour grape among students who are applying for the scholar
[sic] and were denied which was allegedly conducted/screened by the
subject being the coordinator of said program.
20.
It is also premature to conclude but it does or it may and [sic]
presumed that the motive behind the disappearance of the subject might be
due to the funds he maliciously spent for his personal interest and wanted
to elude responsibilities from the institution where he belong as well as to
the Islamic student scholars should the statement of Prof. Matli be true or
there might be a professional jealousy among them.

26

Exhibit 6, CA rolla, p. 250.
TSN, January 17,2008, p. 77.
[d.
[d. at 80-81.

27

Annex "L"; rollo, pp. 347.
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Xx.xx
It is recommended that the Writ of Amparo filed against the
respondents be dropped and dismissed considering on [sic] the police and
military actions in the area particularly the CIDG are exerting their efforts
and religiously doing their tasked [sic] in the conduct of its intelligence
monitoring and investigation for the early resolution of this instant case.
But rest assured, our office, in coordination with other law-enforcement
agencies in the area, are continuously and religiously conducting our
investigation for the resolution of this case.

On February 4, 2008, the CA issued an ALARM WARNING that
TASK FORCE TAGITIS did not appear to be exerting extraordinary efforts
in resolving Tagitis' disappearance on the following grounds:28
(1)
This Court FOUND that it was only as late as January 28,
2008, after the hearing, that GEN. JOEL GOLTIAO and COL. AHIRON
AJlRIM had requested for clear photographs when it should have been
standard operating procedure in kidnappings or disappearances that the
first agenda was for the police to secure clear pictures of the missing
person, Engr. Morced Tagitis, for dissemination to all parts of the country
and to neighboring countries. It had been three (3) months since GEN.
JOEL GOLTlAO admitted having been informed on November 5, 2007 of
the alleged abduction of Engr. Morced Tagitis by alleged bad elements of
the CIDG. It had been more than one (1) month since the Writ of Amparo
had been issued on December 28,2007. It had been three (3) weeks when
battle formation was ordered through Task Force Tag i tis , on January 17,
2008. It was only on January 28, 2008 when the Task Force Tagitis
requested for clear and recent photographs of the missing person, Engr.
Morced Tagitis, despite the Task Force Tagitis' claim that they already
had an "all points bulletin", since November 5, 2007, on the missing
person, Engr. Morced Tagitis. How could the police look for someone
who disappeared if no clear photograph had been disseminated?
(2)
Furthermore, Task Force Tagitis' COL. AHIROM AJlRIM
informed this Court that P/Supt KASIM was designated as Col. Ahirom
Ajirim's replacement in the latter's official designated post. Yet, P/Supt
KASIM's subpoena was retumed to this COUlt unserved. Since this Court
was made to understand that it was P/Supt KASI1v1 who was the
petitioner's unofficial source of the military intelligence information that
Engr. Morced Tagitis was abducted by bad elements of the CIDG (par. 15
of the Petition), the close contact between P/Supt KASIM and Col.
Ahirom Ajirim of TASK FORCE TAGITIS should have ensured the
appearance of Col. KASIM in response to this court's subpoena and COL.
KASIM could have confirmed the military intelligence information that
bad elements of the CIDG had abducted Engr. Morced Tagitis.

"3

- CA rollo, pp. 311-313.
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Testimonies for the Respondent

On January 7,2008, the respondent, Mary Jean B. Tagitis, testified on
direct examination that she went to Jolo and Zamboanga in her efforts to
locate her husband.
position

She said that a friend from Zamboanga holding a high

in the military (whom she did not then identify)

information

that allowed her to "specify" her allegations,

gave her

"particularly

paragraph 15 of the petition.,,29 This friend also told her that her husband
"[was] in good hands.,,3o The respondent also testified that she sought the
assistance of her former boss in Davao City, Land Bank Bajada Branch
Manager Rudy Salvador, who told her that "PNP CIDO is holding [her
husband], Engineer Morced Tagitis.,,31 The respondent recounted that she
went to Camp Katitipan in Davao City where she met Col. Julasirim Ahadin
Kasim (Col. KasimlSr. Supt Kasim) who read to her and her friends (who
were then with her) a "highly confidential report" that contained the "alleged
activities of Engineer Tagitis" and informed her that her husband was
abducted because "he is under custodial investigation" for being a liaison for
"J.r. or Jema'ah Islmniah.,,32

On January 17, 2008, the respondent on cross-examination

testified

that she is Tagitis' second wife, and they have been married for thirteen

29

, TSN, January 7, 2008, p. 20.
Id. at 21.
31 Id. at 22. Mr. Rudy Salvador later executed an affidavit dated January 21, 2008 detailing the assistance
he provided for the respondent in locating the whereabouts of her husband, viz:
30

That on November 12,2007, Ms. Mary Jean B. Tagitis, my former staff in Land Bank of
the Philippines Digos Branch Digos City, came to my office at Land Bank Philippines,
Bajada Branch, Bajada, Davao City asking for help regarding the abduction of her
husband Engr. Morced Tagitis, a Senior Honorary Counselor of the Islamic Development
Bank Scholarship Program and a World Bank Consultant who was presumed to be
abducted in Jolo, Sulu on October 30, 2007;
During our meeting, I immediately called up my friends in the military asking them a
favor to help her to find the whereabouts her husband Engr. Morced Tagitis;

32

After then, we faxed a letter to PCSUPT RODOLFO B. MENDOZA JR. of the
PHILIPPINE NATIONAL POLICE, CAMP CRAME, QUEZON CITY appealing for
assistance in locating/gathering information on the abduction of Engr. Morced N. Tagitis.
Exhibit C, TSN, January 28, 2008, p. 8-9.
{d. at 23,
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years; Tagitis was divorced from his first wife."

She last communicated

~:

with her husband on October 29, 2007 at around 7:31 p.m. through text
messaging; Tagitis was then on his way to Jolo, Sulu, from Zamboanga
City.34
The

respondent

narrated

that

she

learned

of

her

husband's

disappearance on October 30, 2007 when her stepdaughter, Zaynah Tagitis
(Zaynah), informed her that she had not heard from her father since the time

they arranged to meet in Manila on October 31, 2007.35 The respondent
explained that it took her a few days (or on November 5,2007) to personally
ask Kunnong to report her husband's
Station,

since

communicate

disappearance

she had the impression

to the Jolo Police

that her husband

could

not

with her because his cellular phone's battery did not have

enough power, and that he would call her when he had fully-charged his
cellular phone's battery."
The respondent also identified the high-ranking military friend, who
gave her the information found in paragraph 15 of her petition, as Lt. Col.
Pedro L. Ancanan, Jr (Coi. Ancanan).
Zamboanga through her boss."
33

She met him in Camp Karingal,

She also testified that she was with three

TSN, January 17,2008, pp.18-20.
at 34-35.
[d. at 24-25.
Id. at 33 .
[d. at 47-44; rollo, pp. 772-773. Col. Ancanan later executed an affidavit dated January 30, 2008
contradicting the respondent's allegations. The pertinent portions of the affidavit state:

34 {d.
35
36
.17

3. That, mid of November 2007, Mrs. Tagitis of Davao City appeared before our office and
asked for help/assistance in locating her husband allegedly missing since November 4, 2007
in Jolo, Sulu;
4. That, I told her that her problem was purely a police matter which does not fall under our
mandate but that nonetheless I was willing to extend my help;
5. That
during
our conversation,
I asked her to provide
me with some
documents/information for purposes of back tracking/tracing the possible personalities whom
her husband supposedly met in 1010 before he was reported missing. However, this did not
materialize because Mrs. Tagitis was hesitant to produce said documents/information for an
unknown reason;
6. That during the Joint Reward Valuation conference (JRVC) on January 29, 2008, I was
astonished when PS SUPT JOSE VOLPANE PANTE, Regional Chief9RCIDU, informed me
that accordingly (sic) I was the one who told Mrs. Tagitis that her husband was in the custody
of the 9RCIDU ;
7. That in the course of my conversation with Mrs. Tagitis, I never told her or made mention
of any word to that effect implicating the CIDG personnel particularly members of 9RCIDU
as being responsible or involved in the disappearance of her husband, Engr. Morced Tagitis;
That I am executing this affidavit to contradict and dispute the allegation of Mrs. Tagitis
that I told her that the CIDG personnel were involved in the disappearance of her husband.

.r :
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other people, namely, Mrs. Marydel Martin Talbin and her two friends from
Mati City, Davao Oriental, when Col. Kasim read to them the contents of the
"highly confidential report" at Camp Katitipan, Davao City. The respondent
further narrated that the report indicated that her husband met with people
belonging to a terrorist group and that he was under custodial investigation.
She then told Col. Kasim that her husband

was a diabetic

taking

maintenance medication, and asked that the Colonel relay to the persons
holding him the need to give him his medication.Y

On February

11, 2008, TASK FORCE TAGITIS submitted two

narrative reporta." signed by the respondent, detailing her efforts to locate
her husband which led to her meetings with Col. Ancanan of the Philippine
Army and Col. Kasim of the PNP. In her narrative report cone enling her
meeting with Col. Ancanan, the respondent recounted,

ViZ:40

On November 11, 2007, we went to Zamboanga City with my
friend Mrs. Marydel Talbin. Our flight from Davao City is 9:00 o'clock in
the morning; we arrived at Zamboanga Airport at around 10:00 o'clock.
We [were] fetched by the two staffs of Col. Ancanan. We immediately
proceed [sic] to West Mindanao Command (WESTMINCOM).
On that same day, we had private conversation with Col. Ancanan.
He interviewed me and got information about the personal background of
Engr. Morced N. Tagitis. After he gathered all information, he revealed to
us the contents of text messages they got from the cellular phone of the
subject Engr. Tagitis. One of the very important text messages of Engr.
Tagitis sent to his daughter Zaynah Tagitis was that she was not allowed
to answer any telephone calls in his condominium unit.
While we were there he did not tell us any information of the
whereabouts of Engr. Tagitis. After the said meeting with Col. Ancanan,
he treated us as guests to the city. His two staffs accompanied us to the
mall to purchase our plane ticket going back to Davao City on November
12,2007.
When we arrived in Davao City on November 12, 2007 at 9:00 in
the morning, Col. Ancanan and I were discussing some points through
phone calls. He assured me that my husband is alive and he's last looked
[sic] in Talipapao, Jo10, Sulu. Yet I did not believe his given statements of
the whereabouts of my husband, because I contacted some of my friends
who have access to the groups ofMILF, MNLF and ASG. I called up Col.
Ancanan several times begging to tell me the exact location of my

39

ld. at 48-52.
TSN, February 11,2008, p. 43.

40

{d. at 44·47; roilo, pp. 808-809.
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husband and who held him but he refused.
While I was in Jo10, Sulu on November 30, 2007, I called him up
again because the PNP, 1010 did not give me any information of the
whereabouts of my husband. Col. Ancanan told me that "Sana ngayon
alam mo na kung saan ang kinalalagyan ng asawa mo." When I was in
Zamboanga, I was thinking of dropping by the office of Col. Ancanan, but
I was hesitant to pay him a visit for the reason that the Chief of Police of
J 010 told me not to contact any AFP officials and he promised me that he
can solve the case of my husband (Engr. Tagitis) within nine days.
I appreciate the effort of Col. Ancanan on trying to solve the case
of my husband Engr. Morced Tagitis, yet failed to do so.

The respondent

also narrated her encounter with Col. Kasim, as

follows:41
On November 7, 2007, I went to Land Bank of the Philippines,
Bajada Branch, Davao City to meet Mr. Rudy Salvador. I told him that
my husband, Engineer Morced Tagitis was presumed to be abducted in
Jolo, Sulu on October 30, 2007. I asked him a favor to contact his
connections in the military in J 010, Sulu where the abduction of Engr.
Tagitis took place. Mr. Salvador immediately called up Camp Katitipan
located in Davao City looking for high-ranking official who can help me
gather reliable information behind the abduction of subject Engineer
Tagitis.
On that same day, Mr. Salvador and my friend, Anna Mendoza,
Executive Secretary, accompanied me to Camp Katitipan to meet Col.
Kasim. Mr. Salvador introduced me to Col. Kasim and we had a short
conversation. And he assured me that he'll do the best he can to help me
find my husband.
After a few weeks, Mr. Salvador called me up informing me up
informing me that I am to go to Camp Katitipan to meet Col. Kasim for he
has an urgent, confidential information to reveaL
On November 24,2007, we went back to Camp Katitipan with my
three friends.
That was the time that Col. Kasim read to us the
confidential report that Engr, Tagitis was allegedly connected [with]
different terrorist (groups], one of which he mentioned in the report was
OMAR PATIK and a certain SANTOS - a Balik Islam.
It is also said that Engr. Tagitis is carrying boxes of medicines for
the injured terrorists as a supplier. These are the two information that I
can still remember.
It was written in a long bond paper with PNP
Letterhead. It was not shown to us, yet Col. Kasim was the one who read
it for us.
He asked a favor to me that "Please don't quote my Name!
Because this is a raw report." He assured me that my husband is alive and
he is in the custody of the military for custodial investigation. I told him
to please take care of my husband because he has aliments and he recently
41

ld. at 810-811.
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took insulin for he is a diabetic patient.
In my petition for writ of amparo, I emphasized the information
that I got from Kasim.

On February 11, 2008, the respondent presented Mrs. Marydel Martin
Talbin (Mrs. Talbin) to corroborate her testimony regarding her efforts to
locate her husband, in relation particularly with the information she received
from Col. Kasim.

Mrs. Talbin testified that she was with the respondent

when she went to Zamboanga to see Col. Ancanan, and to Davao City at
Camp Katitipan to meet Col. Kasim.Y

In Zamboanga,

Mrs. Talbin recounted

that they met with Col.

Ancanan, who told them that there was a report and that he showed them a
series of text messages from Tagitis' cellular phone, which showed that
Tagitis and his daughter would meet in Manila on October 30, 2007.43

She further narrated that sometime on November 24, 2007, she went
with the respondent together with two other companions, namely, Salvacion
Serrano and Mini Leong, to Camp Katitipan to talk to Col. Kasim.44

The

respondent asked Col. Kasim if he knew the exact location of Engr. Tagitis.
Col. Kasim told them that Tagitis was in good hands, although he was not
certain whether he was with the PNP or with the Armed Forces of the
Philippines

(AFP).

She further recounted that based on the report Col.

Kasim read in their presence, Tagitis was under custodial investigation
because he was being charged with terrorism; Tagitis in fact had been under
surveillance since January 2007 up to the time he was abducted when he was
seen talking to Omar Patik and a certain Santos of Bulacan, a "Balik Islam"
charged with terrorism. Col. Kasim also told them that he could not give a
copy of the report because it was a "raw report.?"

She also related that the

Col. Kasim did not tell them exactly where Tagitis was being kept, although

42
.\3
44

45

TSN,
fd. at
fd. at
fd. at

February 11,2008, p. 29 .
31-32.
32-33.
33-34.
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On cross-examination, Mrs. Talbin clarified that the "raw report" read
to them by Col. Kasim indicated that Tagitis was last seen in Talipapao,
Sulu.47
Testimonies for the Petitioner
On January 28, 2008, on cross-examination by the Assistant Solicitor
General, Prof. Matli submitted a new affidavit dated January 26, 2008
retracting the statements he made in his affidavit dated January 4, 2008.
Prof. Matli testified that he reluctantly signed the January 4, 2008 affidavit
which was prepared by PS Supt. Pingay of the Jolo Police Station; he didn't.
want Pingay "to be disappointed or to be told as not cooperating with the
investigation" of Tagitis' disappearance.f

Prof. Matli confirmed that he

knew Tagitis personally, as both of them were Honorary Councilors in the
IDB Scholarship

program since the 1980s.49

He recounted

that after

reporting Tagitis' disappearance to the Jolo Police Station (where he also
executed the January 4, 2008 affidavit), a certain Nuraya Lackian who was
working in the Office of Muslim Affairs in Manila called Cecille Chan,
Tagitis' secretary, to inquire about Tagitis' whereabouts.

Chan told him

personally over the phone that "Prof, lalabas din yan."so Prof. Matli also
emphasized that despite what his January 4, 2008 affidavit indicated,"

he

never told PS Supt. Pingay, or made any accusation, that Tagitis took away

46
47

48
49

50
51

fd. at 36.
[d. at 41.

TSN,
Id. at
Id. at
[d. at

January 28, 2008, pp. 45-46.
59.
61-63.
80-8\. Paragraph 13 of Prof. Matli's January 26, 2008 affidavit states:
13. Contrary to the contents of the affidavit I signed on January 4, 2008, it was not I who
said that Brother Eng'r.[sic] Morced "converted the money that were entrusted and
deposited to be [sic] said institution he was working with, by means of deceitful
performance, grave abuse of trust and confidence, misappropriate, misapply and convert
the same to his own personal and [sic] benefits" (Paragraph 6 of January 4, 2008
Affidavit) and it was not also I who said: "That, I am appearing before the competent
authority in order to reveal the truth of facts that Eng'r. [sic] Morced Tagitis, have
reportedly taken and carried away the deposited above mentioned IDB Scholarship Fund
who was [sic] entrusted to his own personal account."
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money entrusted to him. 52 Prof. Matli confirmed, however, that that he had
received an e-mail report" from Nuraya Lackian of the Office of Muslim
Affairs in Manila that the IDB was seeking assistance of the office in
locating the funds of IDB scholars deposited in Tagitis' personal account."

On cross-examination

by the respondent's

counsel,

Prof. Matli

testified that. his January 4, 2008 affidavit was already prepared when PS
Supt. Pingay asked him to sign it.55 Prof Matli clarified that although he
read the affidavit before signing it, he "was not so much aware of ... [its]
contents.,,56

On February 11, 2008, the petitioners presented Col. Kasim to rebut
material portions of the respondent's testimony, particularly the allegation
that he had stated that Tagitis was in the custody of either the military or the
PNP.57 Col. Kasim categorically denied the statements made by the

52
53

Id. at 8 L
Id. at 74-76. As read by Prof. Matli in his January 28, 2008 cross-examination,

the e-mail stated:

To:
Nuraya Lackian
CC:
Abdulrahman R.T. Linzag
Subject: Re: Financial Problem (Refund and Stipend)
From:
Salam@isdb.org
Date:
Tue, 27 November 2007
Br. Tahirodin Benzar A. Ampatuan
GEN. COORDINATOR
IDB Scholarship Programme in Philippines
Assalamo Alaikum
Thanks for your below mail.
Could you please, in coordination and cooperation with Br. Hj. Abdul Raman R.T. Linzag,
personally visit Br. Engr. Morced's office and try to find/locate documents related with the
Scholarship Programme and, if found, please try to solve these problems, i.e.,
Did or how may students get their monthly stipends and where are other bank drafts to be
delivered to them (Br. Morced's account has no amount left in his concern)
What about stipends for new students (26 new intake in 2007), which we also transferred
to Br. Merced [sic] account.
Thanks for your kind cooperation and closely follow-up on this subject.

54
5S
56
57

Regards,
Saeed Zafar
Id. at \-82.
Id. at 96-97.
lei. at 98-99.
TSN, February 11,2008, P: 48.
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respondent in her narrative report, specifically: (1) that Tagitis was seen
carrying boxes of medicines as supplier for the injured terrorists; (2) that
Tagitis was under the custody of the military, since be merely said to the
respondent that "your husband is in good hands" and is "probably
taken cared of by his armed abductors;" and (3) that Tagitis was under
custodial investigation by the military, the PNP or the CIDO Zamboanga
City.58 Col. Kasim emphasized that the "informal letter" he received from
his informant in Sulu did not indicate that Tagitis was in the custody of the
CIDG.59 He also stressed that the information he provided to the respondent
was merely a "raw report" sourced from "barangay intelligence" that still
needed confirmation and "follow-up" as to its veracity.i"

. On cross-examination,

Col. Kasim testified that the information he

gave the respondent was given to him by his informant, who was a "civilian
asset," through a letter which he considered as "unofficial.,;61 Col. Kasim
stressed that the letter was only meant for his "consumption" and not for
reading by others.62 He testified further that he destroyed the letter right
after he read it to the respondent and her companions because "it was not
important to him" and also because the information it contained had no
importance in relation with the abduction of Tagitis.63 He explained that he
did not keep the letter because it did not contain any information regarding
the whereabouts of Tagitis and the person(s) responsible for his abduction."

In the same hearing on February

11, 2008, the petitioners also

presented Police Senior Superintendent Jose Volpane Pante (Col. Pante),
Chief of the CIDG-9, to disprove the respondent's

allegation that Tagitis

was in the custody of CIDG-Zamboanga City.65 Col. Pante clarified that the
CIDG was the "investigative
ld. at 53-56.
Id. at 56.
GO ld. at 57-58.
61 ld. at 61-62.
62 Jd. at 63.
(;3 [d. at 68.
64 ld. at 70.
65 ld. at 85.
58

59

arm" of the PNP, and that the CIDO

·
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"investigates

and prosecutes all cases involving violations in the Revised

Penal Code particularlythose

considered as heinous crimes.,,66 Col. Pante

further testified that the allegation that 9 RCIDU personnel were involved in
the disappearance of Tagitis was baseless, since they did not conduct any
operation in Jolo, Sulu before or after Tagitis' reported disappearance.l"
Col. Pante added that the four (4) personnel assigned to the Sulu CIDT had
no capability to conduct any "operation," since they were only assigned to
investigate matters and to monitor the terrorism situation."
his office conducted
disappearance."

any surveillance

He denied that

on Tagitis prior to the latter's

Col. Pante further testified that his investigation of Tagitis'

disappearance was unsuccessful; the investigation was "still facing a blank
wall" on the whereabouts of Tagitis."

TIlE CA RULING

On March 7, 2008, the CA issued its decision" confirming that the
disappearance of Tagitis was an "enforced disappearance" under the United
Nations (UN) Declaration on the Protection of All Persons from Enforced
Disappearances.f

The CA ruled that when military intelligence pinpointed

the investigative arm of the PNP (CIDG) to be involved in the abduction, the
missing-person case qualified as an enforced disappearance. The conclusion
that the CIDG was involved was based on the respondent's
corroborated

by her companion,

testimony,

Mrs. Talbin. The CA noted that the

information that the CIDG, as the police intelligence arm, was involved in
Tagitis' abduction came from no less than the military - an independent
agency of government. The CA thus greatly relied on the "raw report" from
Col. Kasim's
abduction.

asset, pointing

to the CIDG's

involvement

in Tagitis'

The CA held that "raw reports" from an "asset" carried "great

Id. at 88.
Sworn Affidavit of Col. Pante dated February 6,2008; rollo, p. 775.
68 Jd.
69 TSN, February 11,2008, p. 99.
70 Supra note 66.
71 Supra note 2.
72 Declaration on the Protection of all Persons from Enforced Disappearance.
Doc. AlRES/471133 (December 18,1992).
66
67

G.A. Res 471133 ~[3, U.N.
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weight" in the intelligence world. It also labeled as "suspect" Col. Kasim's
subsequent and belated.,retraction

of his statement that the military, the

police, or the CrDG was involved in the abduction of Tagitis:

The CA characterized as "too farfetched and unbelievable"
bedlam

of speculation"

police theories painting

and "a

the disappearance

as

"intentional" on the part of Tagitis. He had no previous blushes with the law
or any record of overstepping the bounds of any trust regarding money
entrusted to him; no student of the IDB scholarship program ever came
forward to complain that he or she did not get his or her stipend. The CA
also found no basis for the police theory that Tagitis was "trying to escape
from the clutches of his second wife," on the basis of the respondent's
testimony that Tagitis was a Muslim who could have many wives under the
Muslim faith, and that there was "no issue" at all when the latter divorced
his first wife in order to marry the second. Finally, the CA also ruled out
kidnapping for ransom by the Abu Sayyaf or by the ARMM paramilitary as
the cause for Tagitis' disappearance, since the respondent, the police and the
military noted that there was no acknowledgement of Tagitis' abduction or
demand for payment of ransom - the usual modus operandi of these terrorist
groups.

Based on these considerations, the CA thus extended the privilege of
the writ to Tagitis and his family, and directed the CIDG Chief, Col. Jose
Volpane Pante, PNP Chief Avelino 1. Razon, TASK FORCE TAGITIS
heads Gen. Joel Goltiao and Co1.Ahiron Ajirim, and PACER Chief Sf. Supt.
Leonardo A. Espina to exert extraordinary diligence and efforts to protect
the life, liberty and security of Tagitis, with the obligation to provide
monthly reports of their actions to the CA.

At the same time, the CA

dismissed the petition against the then respondents from the military, Lt.
Gen Alexander Yano and Gen. Ruben Rafael, based on the finding that it
was PNP-CIDG, not the military, that was involved.

·.
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On March 31, 2008) the petitioners moved to reconsider the CA
73

decision but the C;ft:delili~dthe motion in its Resolution of April 9, 2008.
,

"~'~-'J

'

In this Rule 45 appeal questioning the CA's March 7,2008 decision,
the petitioners mainly dispute the sufficiency in form and substance of the
Amparo petition filed before the CA; the sufficiency of the legal remedies
the respondent took before petitioning for the writ; the finding that the rights
to life, liberty and security of Tagitis had been violated; 'the sufficiency of
evidence

supporting

the conclusion

that

Tagitis .was

abducted;

the

conclusion that the CIDO Zamboanga was responsible for the abduction;
and, generally, the ruling that the respondent discharged the burden of
proving the allegations of the petition by substantial evidence.i"

THE CQURT'S RULING

We do not find the petition meritorious.

Sufficiency

in Form and Substance

In questioning
respondent's

the sufficiency

in form

Amparo petition, the petitioners

and substance

of the

contend that the petition

violated Section S(c), (d), and (c) of the Amparo Rule.

Specifically, the

petitioners allege that the respondent failed to:

1) allege any act or 0111.1ss10n the petitioners committed in violation of

Tagitis' rights to life, liberty and security;
2) allege in a complete manner how Tagitis was abducted, the persons

responsible for his disappearance,' and the respondent's
information;
n Rollo, pp. 129- J 3 I.
fd. at 13-105.

74
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3) allege

that the. abduction

instructi6n804~ith
..

:-.,~;;"",,::"

was committed

their consent;

at the petitioners'

..

4) implead the members of CIDG regional office

ill

Zamboanga

alleged to have custody over her husband;
5)

attach the affidavits of witnesses to support her accusations;

6) allege any action or inaction attributable to the petitioners in the

performance

of their duties in the. investigation

of Tagitis'

disappearance; and
7) specify what legally available efforts she took to determine the fate

or whereabouts of her husband.
A petition for the Writ of Amparo shall he signed and verified and
shall allege, among others (in terms of the portions the petitioners cite): 7S
(c) The right to life, liberty and security of the aggrieved party
violated or threatened with violation by an unlawful act or omission
of the respondent, and how such threat or violation is committed
with the attendant circumstances detailed in supporting affidavits;
(d) The investigation conducted, if any, specifying ·the names,
personal circumstances, and addresses of the investigating authority
or individuals, as well as the manner and conduct of the
investigation, together with au)' report;
(e) The actions and r-ecourses taken by the petitioner to determine the
fate or whereabouts of the aggrieved party and the identity of the
person responsible for the threat, act or omission; and

The framers of the Amparo Rule never intended Section S(e) to be
complete in every detail in stating the threatened or actual violation of a
victim's rights.

As in any other initiatory pleading, the pleader must of

course state the ultimate facts constituting the cause of action, omitting the
evidentiary details." In an Amparo petition, however, this requirement must
be read in light of the nature and purpose. of the proceeding, which addresses

75
76

Section 5, Rule on the Writ of Amparo,
Section 1, Rule 8 of the Rules of COUI ~ provides:
Section I. In General. ~ Every pieadi;'f: ~b!l c o ntain in a methodical and logical form, a
plain, concise and direct statement ,;f the ultimate facts no which the party pleading relies
for his claim or defense. as the case may be, omitting the statement of mere evidentiary
facts.
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a situation of uncertainty; the petitioner may not be able to describe with
certainty how the victim exactly disappeared, or who actually acted to
kidnap, abduct or arrest him or her, or where the victim is detained, because
these information may purposely. be hidden or covered up by those who
caused the disappearance.

In this type of situation, to require the level of

specificity, detail and precision that the petitioners apparently want to read
into the Amparo Rule is to make this Rule a token gesture of judicial
concern for violations of the constitutional rights to life, liberty and security.

To read the Rules of Court requirement on pleadings while addressing
the unique Amparo situation, the test in reading the petition should be to
determine whether it contains the details available to the petitioner under the
circumstances, while presenting a cause of action showing a violation of the
victim's rights to life, liberty and security through State or private party
action.

The petition should likewise be read in its totality, rather than in

terms of its isolated component parts, to determine if the required elements namely, of the disappearance, the State or private action, arld the actual or
threatened violations of the rights to life, liberty or security - are present.

In the present case, the petition amply recites in its paragraphs 4 to 11
the circumstances under which Tagitis suddenly dropped out of sight after
engaging in normal activities, and thereafter was nowhere to be found
despite efforts to locate him. The petition alleged, too, under its paragraph
7, in relation to paragraphs 15 and 16, that according to reliable information,
police operatives were the perpetrators of the abduction.

It also clearly

alleged how Tagitis' rights to life, liberty and security were violated when he
was "forcibly taken and boarded on a motor vehicle by a couple of burly
men believed to be police intelligence operatives," and then taken "into
custody by the respondents' police intelligence operatives since October 30,
2007, specifically by the CIDG, PNP Zamboanga City, x x x held against his
will in an earnest attempt of the police to involve and connect [him] with
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different terrorist groups."??
These allegations, in our view, properly pleaded ultimate facts within
the pleader's knowledge about Tagitis' disappearance, the participation by
agents of the State in this disappearance, the failure of the State to release
Tagitis or to provide sufficient information about his whereabouts, as well as
the actual violation of his right to liberty.

Thus, the petition cannot be

faulted for any failure in its statement of a cause of action.

If a defect can at all be attributed to the petition, this defect is its lack
of supporting affidavit, as required by Section S(c) of the Amparo Rule.
Owing to the summary nature of the proceedings for the writ and to facilitate
the resolution of the petition, the Amparo Rule incorporated the requirement
for supporting affidavits, with the annotation that these can be used as the
affiant's direct testimony.i"

This requirement, however, should not be read

as an absolute one that necessarily leads to the dismissal of the petition if not
strictly followed.

Where, as in this case, the petitioner has substantially

complied with the requirement by submitting a verified petition sufficiently
detailing the facts relied upon, the strict need for the sworn statement that an
affidavit represents is essentially fulfilled. We note that the failure to attach
the required affidavits was fully cured when the respondent and her witness
(Mrs. Talbin) personally testified in the CA hearings held on January 7 and
17 and February 18, 2008 to swear to and flesh out the allegations of the
petition. Thus, even on this point, the petition cannot be faulted.
Section Sed) of the Amparo Rule requires that prior investigation of an
alleged disappearance

must have been made, specifying the manner and

results of the investigation.

Effectively, this requirement seeks to establish

at the earliest opportunity the level of diligence the public authorities
undertook in relation with the reported disappearance.i"
77
78
79

Supra note 9.
The Rule on the Writ of Amparo: Annotation, p. 52.
[d. Section 17 of the Rule on the Writ of Amparo pertinently states that "[tlhe respondent who is a public
official or employee must prove that extraordinary diligence as required by applicable laws, rules and

regulations was observed in the perfcnnance of duty."
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We reject the petitioners' argument that the respondent's petition did
not comply with the Section ~(d) requirements of the Amparo Rule, as the
petition specifies in its paragraph 11 that Kunnong and his companions
immediately reported Tagitis' disappearance to the police authorities in 1010,
Sulu as soon as they were relatively certain that he indeed had disappeared.
The police, however, gave them the "ready answer" that Tagitis could have
been abducted by the Abu Sayyaf group or other anti-government groups.
The respondent also alleged in paragraphs 17 and 18 of her petition that she
filed a "complaint" with the PNP Police Station in Cotobato and in Jolo, but
she was told of "an intriguing tale" by the police that her husband was
having "a good time with another woman." The disappearance was alleged
to have been reported, too, to no less than the Governor of the ARMM,
followed by the respondent's personal inquiries that yielded the factual bases
for her petition.i"

These allegations, to our mind, sufficiently specify that reports have
been made to the police authorities, and that investigations should have
followed.

That the petition did not state the manner and results of the

investigation that the Amparo Rule requires, but rather generally stated the
inaction of the police, their failure to perform their duty to investigate, or at
the very least, their reported failed efforts, should not be a reflection on the
completeness

of the petition. To require the respondent to elaborately

specify

names,

the

personal

circumstances,

and

addresses

of

the

investigating authority, as well the manner and conduct of the investigation
is an overly strict interpretation of Section Sed), given the respondent's
frustrations in securing an investigation with meaningful results. Under these
circumstances, we are more than satisfied that the allegations of the petition
on the investigations undertaken are sufficiently complete for purposes of
bringing the petition forward.

Section See) is in the Amparo Rule to prevent the use of a petition 80

Supra note 9.
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that otherwise is not supported by sufficient allegations to constitute a proper
81

cause of action - as a means to "fish" for evidence.

The petitioners contend

that the respondent's petition did not specify what "legally available efforts
were taken by the respondent," and that there was an "undue haste" in the
filing of the petition when, instead of cooperating with authorities, the
respondent immediately invoked the Court's intervention.

We do not see the respondent's petition as the petitioners view it.

Section

See) merely

requires

that the Amparo

petitioner

(the

respondent in the present case) allege "the actions and recourses taken to
determine the fate or whereabouts of the aggrieved party and the identity of
the person responsible

for the threat, act or omission."

allegations of the respondent's

The following

petition duly outlined the actions she had

taken and the frustrations she encountered, thus compelling her to file her
petition.
xxxx
7.
Soon after the student left the room, Engr. Tagitis went out of the
pension house to take his early lunch but while out on the street, a couple
of burly men believed to be police intelligence operatives, forcibly took
him and boarded the latter on a motor vehicle then sped away without the
knowledge of his student, Arsimin Kunnong;
.
xxxx
10.
When Kunnong could not locate Engr. Tagitis, the former sought
the help of another !DB scholar and reported the matter to the local police
agency;
11.
Arsimin Kunnong, including his friends and companions in Jolo,
exerted efforts in trying to locate the whereabouts of Engr. Tagitis and
when he reported the matter to the police authorities in J 010, he was
immediately given a ready answer that Engr. Tagitis could [have been]
abducted by the Abu Sayyaf group and other groups known to be fighting

against the governmenr:
12.
Being scared with these suggestions and insinuations of the police
officers, Kunnong reponed the matter to the [respondent](wife of Engr.
Tagitis) by phone and other responsible officers and coordinators of the
IDB Scholarship Programme in the Philippines who alerted the office of
81
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13.
[The respondent], on the other hand, approached some of her coemployees with the Land Bank in Digos branch, Digos City, Davao del
Sur, who likewise sought help from some of their friends in the military
who could help them find/locate the whereabouts of her husband;
xxxx
15. According to reliable information received by the [respondent],
subject Engr. Tagitis is in the custody of police intelligence operatives,
specifically with the CIDG, PNP Zamboanga City, being held against his
will in an eamest attempt of the police to involve and connect Engr.
Tagitis with the different terrorist groups;
xxxx
17.
[The respondent] filed her complaint with the PNP Police Station
at the ARMM in Cotobato and in Jolo, as suggested by her friends,
seeking their help to find her husband, but [the respondent's] request and
pleadings failed to produce any positive results
xxxx
20.
Lately, [respondent] was again advised by one of the [petitioners]
to go to the ARMM Police Headquarters again in Cotobato City and also
to the different Police Headquarters including the police headquarters in
Davao City, in Zamboanga City, in Jolo, and in Camp Crame, Quezon
City, and all these places have been visited by the [respondent] in search
for her husband, which entailed expenses for her trips to these places
thereby resorting her to borrowings and beggings [sic] for financial help
from friends and relatives only to try complying to the different
suggestions of these police officers, despite of which, her efforts produced
no positive results up to the present time;
xxxx
25.
[The respondent] has exhausted all administrative avenues and
remedies but to no avail, and under the circumstances, [respondent] has no
other. plain, speedy and adequate remedy to protect and get the release of
subject Engr. Morced Tagitis from the illegal clutches of [the petitioners],
their intelligence operatives and the like which are in total violation of the
subject's human and constitutional rights, except the issuance of a WRIT
OFAMPARO.

Based on these considerations, we rule that the respondent's

petition

for the Writ of Amparo is sufficient in form and substance and that the Court
of Appeals had every reason to proceed with its consideration of the case.
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The Desaparecidos
The present case is one of first impression in the use and application
of the Rule on the Writ of Amparo in an enforced disappearance situation.
For a deeper appreciation of the application of this Rule to an enforced
disappearance situation, a brief look at the historical context of the writ and
enforced disappearances would be very helpful.

The phenomenon of enforced disappearance arising from State action
first attracted notice in Adolf Hitler's Nact und Nebel Erlass or Night and
Fog Decree of December 7, 1941.82

The Third Reich's Night and Fog

Program, a State policy, was directed at persons in occupied territories
"endangering German security"; they were transported secretly to Germany
where they disappeared without a trace. In order to maximize the desired
intimidating

effect,

the policy

prohibited

government

officials

from

providing information about the fate of these targeted persons.f

In the mid-1970s,

the phenomenon

of enforced

disappearances

resurfaced, shocking and outraging the world when individuals, numbering
anywhere from 6,000 to 24,000, were reported to have "disappeared" during
the military regime in Argentina.

Enforced disappearances spread in Latin

America, and the issue became an international concern when the world
noted its widespread and systematic use by State security forces in that
continent under Operation Condor" and during the Dirty War85 in the 1970s

82

83

Brian Finucane, Enforced Disappearance as a Crime under International Law: A Neglected Origins in
the Laws of War, 35 Yale Journal. of International Law (June 28, 2009) 6, available at <
http://ssrn.comJabstract=14?706?>
(last visited November 12,2009).
Christos Pourgourides, Enforced Disappearances, Council of Europe-Parliamentary
Assembly, Doc.
10679,
September
19,
2005,
http://aSSembIy.coe.intiMain.aSP?link-fDocuments/Working
DocsfDoCOS/EDOC10679.htm
(last visited November 12, 2009). The aim of the secret arrest and
detention prescribed by the Night and Fog Decree was twofold. First. an individual was to be removed
from the protection of law.Second and mere importantly, secret arrest and detention served as a form of
general deterrence, achieved through the intimidation and anxiety caused by the persistent uncertainty
of the missing person's family. By terrorizing the occupied populations of Western Europe through a
program of enforced disappearance, Hitler hoped to suppress resistance. Id. at 8.

84 Operation

Condor was a campaign of political repressions involving assassination and intelligence
operations officially implemented in 1975 by the governments of the Southern Cone of South America.
The program aimed to eradicate alleged socialist/communist influence and ideas and to control active or
potential opposition movements ahainst the governments. Due to its clandestine nature, the precise
number of deaths directly attributable to Operation Condor will likely never be known, but it is reported

,

.

G.R. No. 182498

34

Decision

and 1980s. The escalation of the practice saw political activists secretly
arrested, tortured, and killed as part of governments'
campaigns.
the

counter-insurgency

As this form of political brutality became routine elsewhere in

continent,

"disappearance"

the

Latin

American

media

to describe the phenomenon.

standardized

the

term

The victims of enforced

disappearances were called L1.e "desaparecidos.T'' which literally means the
"disappeared

ones.,,87 In general,

there are three different

kinds of

"disappearance" cases:
1) those of people arrested without witnesses or without positive
identification of the arresting agents and are never found again;
2) those of prisoners who are usually arrested without an appropriate
warrant and held in complete isolation for weeks or months while their
families are unable to discover their whereabouts and the military
authorities deny having them in custody until they eventually reappear
in one detention center or another; and
3) those of victims of "salvaging" who have disappeared
lifeless bodies are later discovered. 88

until their

In the Philippines, enforced disappearances generally fall within the
first two categories.f" and 855 cases were recorded during the period of
martial law from 1972 until 1986. Of this number, 595 remained missing,
132 surfaced alive and 127 were found dead. During former President

to have caused over sixty thousand victims, possibly even more. Condor'S key members were the
governments in Argentina, Chile, Uruguay, Paraguay, Bolivia and Brazil, with Ecuador and Peru
joining
later
in
more
peripheral
roles.
Operation
Condor,
hltp:llen. wikipedia.org/wikifOperation
Condor (last visited November 12,2009).
85 The Dirty War refers to the state-sponsored violence against Argentine citizenry and left-wing guerrillas
from roughly 1976 to 1983 carried out primarily by Jorge Rafael Videla's military government. The
exact chronology of the repression is still debated, as trade unionists were targeted for assassination as
early as 1973; Isabel Martinez de Peron's "annihilation decrees" of 1975, during Operativo
Independencia,
have also been suggested as the origin of The Dirty War. The Dirty War,
hllp://en. wikepedia.org/wikilDirty
War (last visited November 12,2009).
86 Human rights organizations
first coined the term "disappeared" ("desaparecido") in 1966, during secret
government crackdowns on political opponents in Guatemala, with systematic documentation of
disappearances
developing through the mid 1970s.
See Wasana Punyasena, The Facade of
Accountability: Disappearances in Sri Lanka, 23 B.C. Third World L.J. 115,117 (Winter 2003) citing
Amnesty International, "Disappearances" and Political Killings: Human Rights Crisis of the 1990s, A
Manual for Action, 13 (1994).
.
87 Cited in Diana Grace L. Uy, The Problem of Enforced Disappearances:
Examining the Writs of Habeas
Corpus, Amparo and Habeas Data (2009), p. 8 (unpublished J.D. thesis, Ateneo de Manila University,
on file with the Professional Schools Library, Ateneo de Manila University) citing Ibon Foundation, lnc ..
Stop the Killings, Abductions, and Involuntary or Enforced Disappearances in the Philipp ines, 39
(2007).
881d. at 14, citing Amnesty International USA, Disappearances:
A Workbook, p. 91 (1981).
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Corazon C. Aquino's term, R20 people were reported to have disappeared
and of these, 612 cases were documented.

Of this number, 407 remain

missing, 108 surfaced alive and 97 were found dead.

The number of

enforced disappearances dropped during former President Fidel V. Ramos'
term when only 87 cases were reported, while the three-year term of former
President Joseph E. Estrada yielded 58 reported cases.

KARAPATAN,

a

local non-governmental organization, reports that as of March 31, 2008, the
records

show that there

were a total of 193 victims

incumbent

President

Gloria

of enforced

disappearance

under

M.

Arroyo' s

administration.

The Commission on Human Rights' records show a total of

636 verified cases of enforced disappearances from 1985 to 1993. Of this
number, 406 remained missing, 92 surfaced alive, 62 were found dead, and
76 still have undetermined status"

Currently, the United Nations Working

Group on Enforced or Involuntary Disappearance"
cases of enforced

or involuntary

disappearances

reports 619 outstanding
covering

the period

December 1,2007 to November 30,2008.92

Enforced Disappearances
Under Philippine Law
The Amparo

Rule expressly provides that the "writ shall cover

extralegal killings and enforced disappearances or threats thereof.T"

We

note that although the writ specifically covers "enforced disappearances,"
this concept is neither defined nor penalized
records
90
91

92

93

of the Supreme Court Committee

III

this jurisdiction.

on the Revision

The

of Rules

[d. at 14-15.

Established by resolution 20 (XXXVI) of 29 February 1980 of the Commission on Human Rights, the
Working Group on Enforced or Involuntary Disappearances was created with the basic mandate to assist
relatives to ascertain the fate and whereabouts of their disappeared family members. The Working
Group examines the reports of disappearances received from relatives of disappeared persons or human
rights organizations acting on their behalf and transmits individual cases to the Governments concerned
requesting them to carry out investigations and inform the Working Group of the results. See Enforced or
Involuntary Disappearances, Office of the United Nations High Commissioner for Human Rights Fact
Sheet
No.
6IRev.3,
pp.
9-10
(2009),
available
at
hllP://W\vw.unhcr.org/refworldicategory,REFERENCE,OHCHR,THE1V1REPORT
..4794774bd.O.htm!
(last visited November 12,2009).
See Report of the Working Group on Enforced or Involuntary Disappearance, AlHRC/l 0/9, February 6,
2009, available at http://www.ohGhr.orglenglish/issues/disappear/docs/AHRC.l0.9.pdf
(last visited
November 12, 2009).
Section I, Rule on the Writ of Amparo.
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(Committee) reveal that the drafters of the Amparo Rule initially considered
providing

an

diIS appearance:

elemental

definition

of

the

concept

of

enforced

94

JUSTICE MARTINEZ: I believe that first and foremost we should come
up or formulate a specific definition [for] extrajudicial killings and
enforced disappearances. From that definition, then we can proceed to
formulate the rules, definite rules conceming the same.
CHIEF JUSTICE PUNO: ... As things stand, there is no law penalizing
extrajudicial killings and enforced disappearances ... so initially also
we have to [come up with] the nature of these extrajudicial killings
and enforced disappearances [to be covered by the Rule] because our
concept of killings and disappearances
will define the jurisdiction of
the courts.
So we'll have to agree among ourselves about the nature of
killings and disappearances for instance, in other jurisdictions, the rules
only cover state actors. That is an element incorporated in their concept of
extrajudicial killings and enforced disappearances. In other jurisdictions,
the concept includes acts and omissions not only of state actors but also of
non state actors. Well, more specifically in the case of the Philippines for
instance, should these rules include the killings, the disappearances which
may be authored by let us say, the NPAs or the leftist organizations and
others. So, again we need to define the nature of the extrajudicial killings
and enforced disap~earances that will be covered by these rules.
[Emphasis supplied] 5

In the end, the Committee took cognizance of several bills filed in the
House of Representatives"
enforced disappearances,

and in the Senate'" on extrajudicial killings and
and resolved to do away with a clear textual

definition of these terms in the Rule. The Committee instead focused on the
nature and scope of the concerns within its power to address and provided
the appropriate remedy therefor, mindful that an elemental definition may
intrude into the ongoing legislative efforts."

94

Felipe Enrique M. Gozon, Jr. & Theoben Jerdan C. Orosa, Watching the Watchers: A Look into Drafting
of the Writ of Amparo, 52 ATENEO L,J. 665,675 (2007). The Committee, in considering a definition for
the concept of enforced disappearance, noted several international instruments such as the Declaration on
the Protection of All Persons from Enforced Disappearance and the International Convention for the
Protection of All Persons from Enforced Disappearance.

951d.

96See

House Bill No. 00326 entitled, All Act Defining and Penalizing Enforced or Involuntary
Disappearance and for Other Purposes, filed by Representative Edcel Lagman on July 2, 2007 and
House Bill 2263 entitled, An Act Defining and Penalizing the Crime of Enforced or Involuntary
Disappearance filed by Representative Satur Ocampo et at.
97See
Senate Bill No. j 307 entitled, An Act' Defining and Penalizing Enforced or lnvoluntary
Disappearance and for Other Purposes, filed by Senator Francis Escudero on July 24, 2007 and Senate
Bill No. 2107 entitled, Enforced or Involuntary Disappearance Act of 2008, filed by Senator Miriam
Defensor Santiago on March 4, 200S.
98
~
Supra note 94, at 681.
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As

the

law

now

stands,

extra-judicial

killings

and

enforced

disappearances in this jurisdiction are not crimes penalized separately from
the component criminal acts undertaken to carry out these killings and
enforced disappearances

and are now penalized under the Revised Penal

Code and special laws.99 The simple reason is that the Legislature has not
spoken on the matter; the determination of what acts are criminal and what
the corresponding penalty these criminal acts should carry are matters of
substantive law that only the Legislature has the power to enact under the
country's constitutional scheme and power structure.

Even without the benefit of directly applicable substantive laws on
extra-judicial killings and enforced disappearances, however, the Supreme
Court is not powerless to act under its own constitutional
promulgate

"rules

concerning

the

protection

and

mandate to

enforcement

of

. .
l rig
. hid'
. an d proce d ure in
. a II courts, " 100
constuutiona
ts, p ea ing, practice
since extrajudicial killings and enforced disappearances, by their nature and
purpose, constitute State or private party violation of the constitutional rights
of individuals to life, liberty and security.
strictly procedural

Although the Court's power is

and as such does not diminish, increase or modify

substantive rights, the legal protection that the COUlican provide can be very
meaningful through the procedures it sets in addressing extrajudicial killings
and enforced disappearances. The COUli, through its procedural rules, can set
the procedural standards and thereby directly compel the public authorities
to act on actual or threatened violations of constitutional rights. To state the
obvious, judicial
procedurally

intervention

can make a difference

- even if only

- in a situation when the very same investigating

public

authorities may have had a hand in the threatened or actual violations of
constitutional rights.

Lest this Court intervention be misunderstood, we clarify once again
Perpetrators of enforced disappearances may be penalized for the crime of arbitrarv detention under
Article 124 of the Revised Penal Code or kidnapping and serious illegaL detention under Article 267 of
the Revised Penal Code. See supra note 87. at i6.
100 CONSTITUTION,
Article VIII, Section 5.·

99

.'."'''''1
,.,-

"

:
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that we do not rule on any issue of criminal culpability for the extrajudic I,d
killing or enforced disappearance.

This is an issue that requires crimiuil

action before our criminal courts based on our existing penal laws.

(Ilif

intervention is in determining whether an enforced disappearance has taken
place and who is responsible or accountable for this disappearance, and to
define and impose the appropriate remedies to address it. The burden for ihe
public authorities to discharge in these situations, under the Rule on the

v.. lit

of Amparo, is twofold. Thefirst is to ensure that all efforts at disclosure and
investigation are undertaken under pain of indirect contempt from this Court
when governmental
require.

efforts are less than what the individual situations

The second is to address the disappearance, so that the life of

victim is preserved and his or her liberty and security restored.

the

In the-e

senses, our orders and directives relative to the writ are continuing effc-ns
that are not truly terminated until the extrajudicial killing or enfor. cd
disappearance is fully addressed by the complete determination of the i.ue
and the whereabouts of the victim, by the production of the disappeared
person and the restoration of his or her liberty and security, and, in 1 he
proper case, by the commencement

of criminal action against the gu ill y

parties.

Enforced Disappearance
Under International Law
From the International

Law perspective,

involuntary

or enforced

disappearance is considered a flagrant violation of human rights.l'"

It dll~'s

not only violate the right to life, liberty and security of the desaparecido

It

affects their families as well through the denial of their right to information
regarding the circumstances

of the disappeared family member.

Thu-,

enforced disappearances have been said to be "a double form of torture.'
with "doubly paralyzing impact for the victims," as they "are kept ignorant
of their own fates, while family

101

Supra note 91, at 1.

members are deprived of knowing 1.I!e

lJIl11111111i1illill,.I.
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whereabouts
economic

of their detained

loved ones" and suffer as well the serious

hardship and poverty that in most cases follow the disappearance

of the household

breadwinner.Y'

The UN General Assembly first considered
Persons"

in December

expressed

the General Assembly's

various

parts

of

disappearances,"
consider

world

and requested

the issue

.
appropnate

the

1978 under

In 1992, in response
enforced

disappearance

enforced

disappearances

to the reality

or

involuntary

on Human Rights

with a view

that the insidious

had become a global phenomenon,

Enforced

Disappearance

on the Protection

iDeclaratiorur"

in its third preambular

enforced disappearance,

The Resolution

10

to making

,,103

adopted the Declaration

provided

to

the "UN Commission

Assembly

time,

331173.

deep concern arising from "reports frum
relating

of enforced

recommen dati
ations,

Resolution

the issue of "Disappeared

of

the UN General

of All Persons

This Declaration,

clause

practice

a working

from

for the first
description

of

as follows:

Deeply concerned that in many countries, often in a persistent
manner, enforced disappearances occur, in the sense that persons are
arrested, detained or abducted against their will or otherwise
deprived of their liberty by officials of different branches or levels of
Government, or by organized groups or private individuals acting on
behalf of, or with the support, direct or indirect, consent or
acquiescence of the Government, followed by a refusal to disclose the.
fate or whereabouts of the persons concerned or a refusal to
acknowledge the deprivation of their liberty, which places such persons
outside the protection of the law. [Emphasis supplied]

Fourteen
Assembly
Persons

102

years after (or on December

adopted

the International

from Enforced

Disappearance

20, 2006), the UN General

Convention

for the Protection

(Collvention).105

of All

The Convention

Supra note 86.

J OJ

.

NRES/J33,
20 December 1997, available at http://www.uILurg.ldocuments/gaires/33/ares335173.i'llI
(last visited November 12, 2009).
104 Supra note 72.
105

O.A.

Res. 611177, UN Doc. NRES/6 II 177 (December 20, 2006).
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was opened for signature in Paris, France on February 6, 2007.106

Article 2

of the Convention defined enforced disappearance as follows:
For the purposes of this Convention, "enforced disappearance"
is
considered to be the arrest, detention, abduction or any other form of
deprivation of liberty by agents of the State or by persons or groups of
persons acting with the authorization, suppon or acquiescence of the State,
followed by a refusal to acknowledge the cieprivation of liberty or by
concealmer;t of the fate or whereabouts of the disappeared person, which
place such a person outside the protection of the law. [Emphasis supplied]

The Convention is the first universal human rights instrument to assert
that there is a right not to be subject to enforced disappearance'l"
this right is non-derogable.l'"
enforced disappearance

and that

It provides that no one shall be subjected to

under any circumstances,

be it a state of war,

internal political instability, or any other public emergency. It obliges Slate
Parties to codify enforced disappearance

as an offense punishable

w

ith

appropriate penalties under their criminal law. 109 It also recognizes the right
of relatives of the disappeared persons and of the society as a whole to know
the truth on the fate and whereabouts of the disappeared and on the progress
and

results

of

the

investigation.l'"

Lastly,

it classifies

enforced

disappearance as a continuing offense, such that statutes of limitations shall
not apply until the fate and whereabouts of the victim are established.

III

See Susan McCrory, The International Convention for the Protection of All Persons from Enfoi .cd
Disappearances, 7 Hum. Rts. L. Rev. 545,547 (2007). Unlike the Declaration, the Convention
a
legally binding instrument for the states to ratify it. The Convention shall enter into force ;:iiCf
ratification by 20 state parties. As of this writing, there are already eighty-one (81) state signatories and
only sixteen (16) of those states have ratified the Convention.
Currently, the state parties to the
Convention are only Albania, Argentina, Bolivia, Cuba, Ecuador, France, Germany, Honduras, Japan,
Kazakhstan, Mali,
Mexico, Nigeria, Senegal, Spain and Uruguay. See Status of the International
Convention
for
the
Protection
of
All
Persons
from
Enforced
Disappearancell
http://treaties.un.ore!pagesNiewDetails.aspx
?src::::TREATY &rntdsg-ho=i v-I 68&chapter=4&lang=e [
(last visited November 12,2009). At present, the Philippines is neither a signatory nor a state part, to
the Convention.
107 Article 1,91 1 of the Convention states that "[n]o one shall be subjected to enforced disappearance."
108 A non-derogable
right is a right that may not be restricted or suspended, even in times of war or other
public emergency (i. c.. the right to life and the right to be free from torture); supra note 91.
109 Article 4 of the Convention states that "[e]ach State Party shall take the necessary measures to ensure
that enforced disappearance constitutes an offence under its criminal law."
110 See Preamble, 9[8 of the Convention that affirms "the right of any victim to know the truth about lie
circumstances of an enforced disappearance and the fate 01 the disappeared person, and the righ: to
freedom to seek, receive and impart information to this end."
III Supra note 87, at 13. Article 8 of the Convention
states that "[a] State Party which applies a statute "f
limitations in respect of enforced disappearance shall take the necessary measures to ensure that tile
term of limitation for criminal proceedings: (a) Is of long duration and is proportionate to the extreme
seriousness of this offence; (b) Commences from the moment when the offence of enfoi .. rd
disappearance ceases, taking into account its continuous nature.
106
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Binding Effect (~(UN
Action Oil the Philippines
To date,
Convention,

the Philippines

has neither

signed

nor

ratified

the

so that the country is not yet committed to enact any law

penalizing enforced disappearance as a crime.

The absence of a specific

penal law, however, is not a stumbling block for action from this Court as
heretofore

mentioned;

underlying

every

enforced

disappearance

is a

violation of the constitutional rights to life. liberty and security that the
Supreme Court is mandated by the Constitution to protect through its rulemaking powers.

Separately from the Constitution (but still pursuant to its terms), the
Court is guided, in acting on Amparo

cases, by the reality that the

Philippines is a member of the UN, bound by its Charter and by the various
conventions we signed and ratified, particularly the conventions touching on
humans rights. Under the UN Charter, the Philippines pledged to "promote
universal respect for, and observance of, human rights and fundamental
freedoms for all without distinctions as to race, sex, language or religion."

!2

Although no universal agreement has been reached on the precise extent of
the "human rights and fundamental freedoms" guaranteed to all by tile
Charter,113 it was the UN itself that issued the Declaration on enforced
disappearance, and this Declaration states: 114
Any act of enforced disappearance is an offence to dignity_
It is
condemned as a denial of the purposes of the Charter of the United
Nations and as a grave and flagrant violation of human rights and
fundamental
freedoms proclaimed in the Universal· Declaration of
Human RigJ!.~and reaffirmed and developed in international instruments
in this field. [Emphasis supplied]

Article 55 of the UN Charter states that: "[w]ith a view to the creation of conditions of stability and
well-being which are necessary for peaceful and friendly relations among nations ... the United Nations
shall promote ... uni vcrsal respect for, and observance of, human rights and fundamental freedoms lor
all without distinctions as to race, sex, language or religion." Article 55 states further: "[ajll mernl-ei S
pledge themselves to take joint and separate action in cooperation with the Organization for I he
achievement of the purposes set forth in Article 55."
113 See Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. J 980).
114Article I, ~ 1, Declaration on the Protection of All Persons fro 111 Enforced Disappearance; supra note Tl:

112
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As a matter of human right and fundamental freedom and as a policy mat.er
made in a UN Declaration, the ban on enforced disappearance cannot 1) II t
have its effects on the country, given our own adherence to "general!v
accepted principles of international law as port of the law of the land."

In the recent case of Pharmaceutical

1 IS

and Health Care Association

of

the Philippines v. Duque III, I 16 we held that:
Under the 1987 Constitution, intemationallaw can become part of
the sphere of domestic law either by transformation or incorporation.
The transformation method requires that an intemational law be
transformed into a domestic law through a constitutional mechanism such
as local legislation. The incorporation method applies when, by mere
constitutional declaration, international law is deemed to have the
force of domestic law. [Emphasis supplied]

We characterized

"generally accepted principles of international

law"

:IS

norms of general or customary international law that are binding on all
states. We held further:

117

[G]enerally accepted principles of intemational law, by virtue of
the incorporation clause of the Constitution, form part of the laws of the
land even if they do not derive from treaty obligations. The classical
formulation in international law sees those customary rules accepted
as binding result from the combination [of] two elements: the
established, widespread, and consistent practice on the part of States;
and a psychological element known as the opinion juris sive necessitates
(opinion as to law or necessity). Implicit in the latter element is a belief
that the practice in question is rendered obligatory by the existence of
a rule of law requiring it. [Emphasis in the original]

The most widely accepted statement of sources of international L1 \V
today is Article 38(1) of the Statute of the Jnternational Court of Justice,
which provides that the Court shall apply "international custom, as evidence
of a general practice accepted as law.,,118 The material sources of custom
include State practice, State legislation, international and national judicia 1
decisions, recitals in treaties and other international instruments, a pattern of
115

116
117

118

CONSTITUTION, Article II, Section 2 states:
Section. 2. The Philippines renounces war as an instrument of national policy, adopts
the generally accepted principles of international I:!w as part of the law of the land
and adheres to the policy of peace, equality, justice, freedom, cooperation, and amity with
all nations. [Emphasis supplied]
G.R. No. 173034, October 9,2007,535 SeRA 265, 289.
Id. at 290 citing Miiares v. Ranada. G.R. No. 139325, April j 2,2005,455 SeRA 397.
Ian Brownlie, Principles of Public International Law, 6th ed., p. 5.

_
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the same form, the practice

111

resolutions

of international

organs,

and

relating to legal questions in the UN General Assembly. ;9

Sometimes referred to as "evidence" of international law, 120these sources
identify the subsLance and content of the obligations of States and are
indicative

of the "State practice"

international Iaw.l'

and "opinio juris"

requirements

We note the following in these respects:

First, barely two years from the adoption of the Declaration,
Organization

'If

of American States (OAS) General Assembly adopted

the
1 he

Inter-American Convention on Enforced Disappearance of Persons. in June
1994.122 State parties undertook under this Convention "not to practice,
'permit, or tolerate the forced disappearance of persons, even
emergency or suspension of individual guarantees.,,123
provisions

111

states of

One of the key

includes the States' obligation to enact the crime of forced

disappearance

in their respective national criminal laws and to establ ish

jurisdiction

over such cases when the crime was committed within their

jurisdiction,

when the victim is a national of that State, and "when the

alleged criminal is within its territory and it does not proceed to extradite
him," which can be interpreted as establishing universal jurisdiction among
the parties to the Inter-American

Convention.l'"

At present, Colombia,

Guatemala, Paraguay, Peru and Venezuela have enacted separate laws in
accordance with the Inter-American Convention and have defined activities
involving enforced disappearance to be criminal. 125

ld. at 6.
Joaquin O. Bernas. S.J,An Introduction to Public International Law, l" ed., p. 8.
121 Aloysius
P. Llarnzon, The Generally Accepted Principles oj International Law as Philippine /.U IV:
Towards a Structurally Consistent Use of .Customary International Law in Philippine Courtsl7
ATENEO L.J. 243,170 (2002).
122 Supra note 83.
m Article I, 9[ I of the Inter-American Convention on Enforced Disappearances.
Article II of the IrterAmerican Convention defined enforced disappearance as "the act of depriving a person or person; of
his or her freedom, in whatever way, perpetrated by agents of the state or by persons or groups per« .ns
acting with the authorization, support, or acquiescence uf the state, followed by an absence of
information or a refusal to acknowledge that deprivation or freedom, or to give information on the
whereabouts of that person, thereby impeding his or her recourse to the applicable remedies and
procedural guarantees."
.
124 Supra note 83.
125 See Judgment
of the Supreme Court of Nepal in Writ No. 3575,100,104,323,500,45,
41, 155, 1(,2,
164.167,97,110.
111,142,211,250,223,262,378,418,485,617,632,
635, 54(0002) O!)1)4,
2588/0038, June I, 2007.
119

120

U._:
~

'.···]·.·.·l·;jll
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Second, in Europe, the European Convention on Human Rights has
explicit

provIsion

disappearance.

dealing

The European

has applied the Convention
underlying

rights

Convention's

with

the

protection

against

enforced

Court of Human Rights (ECHR), however,

in a way that provides ample protection

affected

[I.)

by

enforced

disappearance

for the

through

the

Article 2 on the right to life; Article 3 on the prohibition

uf

torture; Article 5 on the right to liberty and security; Article 6, paragraph

1

on the right to a fair trial; and Article 13 on the right to an effective remedy.
A leading example

demonstrating

the protection

afforded by the European

is Kurt v. Turkey,126 where the ECHR found a violation

Convention

•

right to liberty and security of the disappeared
son disappeared

person's

by Turkish

forces

mother) to be a victim of a violation

undertaken.

in the

1993. It further found the applicant

as a result of the silence of the authorities
investigations

person when the applicant" s

after being taken into custody

Kurdish village of Agilli in November
(the disappeared

of the

and the inadequate

of Article 3,

character of the

The ECHR also saw the lack of any meaningful

by the State as a violation of Article 13.127

investigation

Third, in the United States, the status of the prohibition
disappearance

as part of customary

international

on enforced

law is recognized

in the

most recent edition of Restatement of the Law: The Third, 128 which provides
that "[a] State violates

international

practices,

or condones...

encourages,

disappearance
matter

of individuals.,,129

law if, as a matter of State policy .. it
(3)

the murder

We significantly

that finds close identification

or causing

the

note that in a related

with enforced

disappearance

- the

matter of torture - the United States Court of Appeals for the Second Circuit
Court held in Filartiga v. Pena-Irala'i''
attained
elaborated

the

status

of customary

on the significance

that the prohibition

international

of UN declarations,

law.

The

on torture bad
c0U11 further

as follows:

27 Eur. H.R. Rep. 373 (1998).
Supra note 83.
128 The Foreign Relations Law of the United States.
129·.
•
•
.
American Law Institute, Restatement of tile Law. the Third. the Foreign Relations Law of the United
States, 1987,Vol. 2, '1[702.
m 630 F.2d876 (2d Cil' 1980).
126

127

.'

."
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These U,N. declarations are significant because they specify with
great precision the obligations of member nations under the Charter. Since
their adoption, "(m)embers can no longer contend that they do not know
what human rights they promised in the Charter to promote." Moreover, a
U.N. Declaration is, according to one authoritative definition, "a formal
and solemn instrument, suitable for rare occasions when principles of great
and lasting importance are being enunciated." Accordingly, it has been
observed that the Universal Declaration of Human Rights "no longer fits
into the dichotomy
of 'binding
treaty'
against
'non-binding
pronouncement,'
but is rather an authoritativ~ statement of the
intemational community." Thus, a Declaration creates an expectation of
adherence, and "insofar as the expectation is gradually justified by State
practice, a declaration may by custom become recognized as laying down
rules binding upon the States. Indeed, several commentators have
concluded that the Universal Declaration has become, in toto, a part of
binding, customary international law. [Citations omitted]
II

Fourth, in interpreting
remedy) of the International

Article 2 (right to an effective domestic
Convention

on Civil and Political Rights

(lCCPR), to which the Philippines is both a signatory and a State Party, the

UN Human Rights Committee, under the Office of the High Commissioner
for Human Rights, has stated that the act of enforced disappearance violates
Articles 6 (right to life), 7 (prohibition

on torture, cruel, inhuman or

degrading treatment or punishment) and 9 (right to liberty and security of the
person) of the ICCPR, and the act may also amount to a crime against
humanity.

131

Fifth, Article 7, paragraph 1 of the 1998 Rome Statute establishing rhe
International

Criminal Court (lCC) also covers enforced disappearances

insofar as they are defined as crimes against humaniry.l " i.e., crimes
"committed as part of a widespread or systematic attack against any civilian
population, with knowledge of the attack."

While more than 100 countries

have ratified the Rome Statute.l " the Philippines is still merely a signatory

131

132

1.1.1

General Comment No. 31 [80], i18, The Nature of the General Legal Obligation Imposed on States
Parties to the Covenant, CCPR/C/21IRev.1/Add.13.,
adopted on March 29,2004.
Under Article 7 (I) of the Rome Statute, enforced disappearance, the systematic practice of which can
be a crime against humanity, is the "arrest, detention or abduction of persons by, or with tile
authorization, support or acquiescence of, a State or a political organization, followed by a refusal to
acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those
persons, with the intention of removing them from the protection of the law for a prolonged period (If
time." See Joan LOll P. Gamboa, Creative Rule-Making In Response To Deficiencies of Exisung
Remedies, Vol. LII, U.S.T. LAW REV, at 57 (2007-2008).
Working Group on Enforced or Involuntary Disappearance General Comment, Enforced Disappearan e
as a Crime Against H umanity, i 12, p. 2.
t ,

'.
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and has not yet ratified it. We note that Article 7(1) of the Rome Statute has
been incorporated in the.statutes of other international and hybrid tribunal'>,
including Siena Leone Special Court, the Special Panels for Serious Climes
in Timor-Leste,
Cambodia.

134

and the Extraordinary

Chambers

in the Courts

of

In addition, the implementing legislation of State Parties to

the Rome Statute of the

lee has

given rise to a number of national criminal

provisions also covering enforced disappearance.

While the Philippines is not yet formally

135

bound by the terms of the

Convention on enforced disappearance (or by the specific terms of the Rome
Statute) and has not formally declared enforced disappearance as a specific
crime, the above recital shows that enforced
practice

has been repudiated

disappearance

by the international

as a State

community,

so that

the ban on it is now a generally accepted principle of international law,
which we should consider a part of the law of the land, and which we
should act upon to the extent already allowed under our laws and the
international

conventions that bind us.

The following civil or political rights under the Universal Declaration
of Human

Rights,

the lCCPR

and the International

Convention

un

Economic, Social and Cultural Rights (lCESR) may be infringed in the
course of a disappearance:

136

1) the right to recognition as a person before the law;
2) the right to liberty and security of the person;
1.14
135

1

I. 6

ld.

Supra note 83. See Article 7 0) of the UK International Criminal Court Act 2001 which states t!tat
"[f]or the purpose of' this Statute 'crime against humanity' means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian population, with
knowledge of the attack: .xxxri) Enforced disappearance of persons."
Supra note 9 I, at J. Enforced disappearances can also involve serious breaches of international

instruments that are not conventions such as:
I) The Body of Principals for the Protection of All Persons under Any Form of Detention or
Imprisonment
2) The Code of Conduct for Law Enforcement Officials, (be Standard Minimum Rules for
the Treatment of Prisoners;
3) The Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary
and Summary Executions and

4) The Declaration on the Protection of All Persons from Enforced Disappearances. Jd.
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3) the right not to be subjected to torture and other cruel, inhuman or
degrading treatment or punishment;
4) the right LO life, when the disappeared person is killed;
5) the right LO an identity;
6) the right to a fair trial and to judicial guarantees;
7) the right to an effective remedy, including reparation and
compensation;
8) the right to know the truth regarding the circumstances
of a
disappearance.
9) the right LO protection and assistance to the family;
10) the right to an adequate standard of living;
11) the right to health; and
12) the right LO education [Emphasis supplied]

Article 2 of the ICCPR, which binds the Philippines 'as a state partv,
provides:
Article 2
3. Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effecti vc remedy, notwithstanding
that the violation has been committed by persons acting in an official
capacity;
(b) To ensure that any person claiming such a remedy shall have his
right thereto determined by competent judicial, administrative
or
legislative authorities, or by any other competent authority provided for
by the legal system of the State, and to develop the possibilities of judicial
remedy;
(c) To ensure that the competent authorities shall enforce such remedies
when granted. [Emphasis supplied]

In General Comment No. 31, the UN Human Rights Committee
opined that the right to an effective remedy under Article 2 of the ICCI")R
includes

the obligation

of the State to investigate

promptly, thoroughly, and effectively,

ICCPR

violations

137

ViZ:

15. Article 2, paragraph 3, requires that in addition to effective protection
of Covenant rights, States Parties must ensure that individuals also
have accessible and effective remedies to vindicate those rights ... The
Committee attaches importance to States Parties' establishing appropriate
judicial and administrative mechanisms for addressing claims of rights
violations under domestic law... Administrative
mechanisms
are
particularly
required to give effect to the general obligation to
investigate
allegations
of 'rio.ations. promptly, . thoroughly
and
effectively through independent and impartial bodies. A failure by a
\

m Supra note 131.
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State Party to investigate allegations of violations could in and of itself
give rise to a separate breach of the Covenant. Cessation of an ongoing
violation is an essential element of the rig]u to an effective remedy.
[Emphasis supplied}

The UN Human Rights Committee further stated in the same General
Comment No. 31 that failure to .investigate as well as failure to bring

\1)

justice the perpetrators of ICCPR violations could in and of itself give rise

10

138
a separate breach of the C ovenant, t1lUS:

18. Where the investigations referred to in paragraph 15 reveal violations
of certain Covenant rights,. States Parties must ensure that those
responsible are brought to justice. As with failure to investigate,
failure to bring to justice perpetrators of such violations could in and
of itself give rise to a separate breach of the Covenant. These
obligations arise notably in respect of those violations recognized as
criminal under either domestic or international law, such as torture and
similar cruel, inhuman and degrading treatment (article 7), summary and
arbitrary killing (article 6) and enforced disappearance (articles 7 and 9
and, frequently, 6). Indeed, the problem of impunity for these violations,
a matter of sustained concern by the Committee, may well be an important
contributing element in the recurrence of the violations. When committed
as part of a widespread or systematic attack on a civilian population, these
violations of the Covenant are crimes against humanity (see Rome Statute
of the International Criminal Court, article 7). [Emphasis supplied]

In Secretary

of National

Defense

v. lvfan.alo,139 this Court, in ruling

that the right to security of persons is a guarantee of the protection of one' s
right by the government, held that:
The right 10 security of person in this third sense is a corollary of the
policy that the State "guarantees full respect for human rights" under
Article II, Section 11 of the 1987 Constitution. As the government is the
chief guarantor of order and security, the Constitutional guarantee of the
rights to lire, liberty and security of person is rendered ineffective if
government does not afford protection to these rights especially when they
are under threat.
Protection
includes
conducting
effective
investigations, organization 'of the government apparatus to extend
protection to victims of extralegal killings 01" enforced disappearances
(or threats thereof) and/or their families. and bringing offenders to
the bar of justice. The Inter-American Court of Human Rights stressed
the importance of investigation in the Velasquez Rodriguez Case, viz:

serious

(The duty to investigate) must be undertaken in a
manner
and not as a mere formality

1.1~ Id.
11()

. G.R. No. 180906, October 7,2008,568

SeRA 1,57-58.

O.

~

Jdll. I
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pJ'eordained tc be ineffectjv~. An investigation must have
an obj~"ctive and be assumed hy the State as its own legal
duty ,t:6i'·~~: step taken by private interests that
depends upon the initiative of the victim or his family or
upon their offer of proof, without an effective search for the
truth by the government. [Emphasis supplied]

significantly cited Kurt v.

Manalo

nu-key,Ii10

where the ECHR interpreted

the "right to security" not only as a prohibition on the State against arbitrary
deprivation of liberty, but also as the imposition of a positive duty to afford
protection to the right to liberty. The Court notably quoted the following
ECHR ruling:
[Alny deprivation of liberty must Hot oldy have been effected in
conformity with the substantive and procedural rules of national law but
must equally be in keeping with the very purpose of Article 5, namely to
protect the individual from arbitrariness ... Having assumed control over
that indi vidual, it is incumbent on the authorities to account for his or her
whereabouts. For this reason, Article 5 mast be seen as requiring the
authorities to take effective measures to safeguard against the risk of
disappearance and to conduct. a prompt effective investigation into an
arguable claim that a person has been taken into custody and has not
been seen since. [Emphasis supplied]

These rulings effectively serve as the backdrop for the Rule on the
Writ of Amparo,

which the Court made effective on October 24, 2007.

Although the /smparo Rule still has gaps waiting to be filled through
substantive law, as evidenced primarily by the lack of a concrete definition
of "enforced disappearance,"

the materials cited above, among others,

provide ample guidance ami standards on how, through the medium of
the Amparo Rule, the Court can provide

remedies and protect the

constitutional rights to life, liberty and security that underlie every
enforced disappearance.
Evidentiary Difficulties Posed
by the Unique Nature of all
Enforced Disappearance
Before going into the issue of whether the respondent has discharged

140Kurt

F.

Turkey

{!999.127

E.H.RR.

~q'
...

": ... :.

~

..

".

~.
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the burden of proving the allegations of the petition for the Writ of Ampa

1(1

by the degree of proof required by the Amparo Rule, we shall discuss brief! v
the unique evidentiary difficulties presented by enforced disappearance
cases; these difficulties form part of the setting that the implementation

(If

the Am.paro Rule shall encounter.

These difficulties largely anse because the State itself - the party
whose involvement is alleged - investigates enforced disappearances. Past
experiences in other jurisdictions show that the evidentiary difficulties are
generally threefold.

First, there may be a deliberate
direct

perpetrators.F"

concealment

of the identities of the

Experts note that abductors are well organized,

armed and usually members of the military or police forces, thus:
The victim is generally arrested by the security forces or by persons acting
under some form of governmental authority. In many countries the units
that plan, implement and execute the program are generally specialized,
highly-secret bodies within the armed or security forces. They are
generally directed through a separate, clandestine chain of command, but
they have the necessary credentials to avoid or prevent any interference by
the "legal" police forces. These authorities lake their victims to secret
detention centers where they subject them to interrogation and torture
without fear of judicial or other controls. 142

In addition, there are usually no witnesses to the crime; if there arc,
these witnesses are usually afraid to speak out publicly or to testify on (he
disappearance out of fear for their own lives.'43

We have had occasion

note this difficulty

v. Manalo

acknowledged

in Secretary

of Defense

144

when

(0

we

that "where powerful military officers are implicated, the

hesitation of witnesses to surface and testify against them comes as

110

surprise."

141lrum

Taqi, Adjudicating Disappearance Cases m Turkey, An Argument for Adopting the lnrer-Ameruan
Court of Human Rights Approach, ~'..!lFordham Int'l L.J. 940.945-946 (2001).
142 Juan E. Mendez & .Jose Miguel Vivanco. Disappearances
and the Inter-American Court: Reflections 1)/1
a Litigation Experience, 13 Hamline L. Rev, 507 (1990).
14.1 Supra note 141.
144 Supra note 139.

.:

.. ,
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Second,
disappearance

deliberate

concealment

of pertinent

evidence

of the

is a distinct possibility; the central piece of evidence in an

enforced disappearance-

i.e., the corpus delicti or the victim's body - is

usually concealed to effectively thwart the start of any investigation or tile
progress of one that may have begun!45 The problem for the victim's family
is the State's virtual monopoly of access to pertinent evidence. The InterAmerican Court of Human Rights (lACHR) observed in the landmark case
of Velasquez

Rodriguez"

disappearance

is the deliberate use of the State's power to destroy the

pertinent evidence.

that inherent

to the practice

of enforced

The IACHR described the concealment

as a clear

attempt by the State to commit the perfect crime. 147

Third is the element of denial; in many cases, the State authorit ics
deliberately
"Deniability"
absence

deny

that

the enforced

ever

OCCUlTed'8

is central to the policy of enforced disappearances,

of any proven disappearance

application

disappearance

of legal standards

ensuring

0

1

as the

makes it easier to escape
the victim's

human

the

rights. Il9

Experience shows that government officials typically respond to requests Cur
information about desaparecidos by saying that they are not aware of any
disappearance, that the missing people may have fled the country, or that
their names have merely been invented.
These considerations

150

are alive in our minds, as these are the

difficulties we confront, in one form or another, in our consideration of th is
case.

Evidence and Burden of Proof in
Enforced Disappearances Cases
Sections 13, 17 and 18 of the Amparo Rule define the nature of an
145

Supra note 141.

::~ VA Court H.R. Velasquez Rodriguez Case, Judgment of July 29, 1988, Series C NO.4.
Supra note 142, at 557.
148 Supra note 141.
149 S
lIpra note 1421 at S()9.
1501d.
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Amparo proceeding and the degree and burden of proof the patties to the

case carry, as follows:
Section 13. Summary Hearing. The hearing on the petition shall be
summary. However, the court, justice or judge may call for a preliminary
conference to simplify the issues and determine the possibility of
obtaining stipulations and admissions from the parties.
xxxx

or

Section 17. Burden of Proof and Standard
Diligence Required. - The
parties shall establish their claims by substantial evidence.
The respondent who is a private individual must prove that ordinary
diligence as required by applicable laws, rules and regulations was
observed in the performance of duty.
The respondent who is a public official or employee must prove
that extraordinary diligence as required by applicable laws, rules and
regulations was observed in the performance of duty.
The respondent public official or employee cannot invoke the
presumption that official duty has been regularly performed or evade
responsibility or liability.
Section 18. Judgment. - ... If the allegations in the petition are proven
by substantial evidence, the COUlt shall grant the privilege of the writ
and such reliefs as may be proper and appropriate; otherwise, the
privilege shall be denied. [Emphasis supplied]

These characteristics - namely, of being summary and the use of
substantial evidence as the required level of proof (in contrast to the usual
preponderance

at' evidence or proof beyond reasonable doubt in court

proceedings) - reveal the clear intent of the framers of the Amparo Rule to
have the equivalent

of an administrative

conducted, in addressing Amparo situations.
required

-

the duty of public

officials

proceeding,

albeit judicially

The standard of diligence
and employees

to observe

extraordinary diligence - point, too, to the extraordinary measures expected
in the protection of constitutional rights and in the consequent handling and
investigation of extra-judicial killings and enforced disappearance cases.

Thus, in these proceedings,

the Amparo petitioner needs only to

properly comply with the substance and form requirements of a Writ of
Amparo

petition,

as discussed

above,

and prove

the allegations

hv

;

I

t'

I
I

substantial
respondents
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evidence.

Once a rebuttable

case has been

proven,

the

must then respond and prove their defenses based on tile

standard of diligence required.

The rebuttable case, of course, must show

that an enforced disappearance took place under circumstances showing a
violation of the victim's constitutional rights to life, liberty or security, and
the failure on the part of the investigating authorities to appropriately
respond.

The landmark case of Ang Tibay v. Court of Industrial Relations

I"' I

provided the Court its first opportunity to define the substantial evidence
required to arrive at a valid decision in administrative proceedings.

To

directly quote Ang Tibay:
Substantial evidence is more than a mere scintilla. It means such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion. [citations omitted] The statute provides that 'the
rules of evidence prevailing in courts of law and equity shall not be
controlling.' The obvious purpose of this and similar provisions is to free
administrative boards from the compulsion of technical rules so that the
mere admission of matter which would be deerned incompetent in judicial
proceedings would not invalidate the administrative order. [citations
omitted] But this assurance of a desirable flexibility in administrative
procedure does not go so far as to justify orders without a basis in
evidence having rational probative force. [Emphasis supplied]

In Secretary of Defense v. Manalo,152 which was the Court's first
petition for a Writ of Amparo, we recognized that the full and exhaustive
proceedings that the substantial evidence standard regularly requires do not
need to apply due to the summary nature of Amparo proceedings.

We said:

The remedy [of the writ of amparo] provides rapid judicial relief as
it partakes of a summary proceeding that requires only substantial
evidence to make the appropriate reliefs available to the petitioner; it is not
an action to determine criminal guilt requiring proof beyond reasonable
doubt, or liability for damages requiring preponderance of evidence, or

administrative responsibility requiring substantial evidence that will
require full and exhaustive proceedings.

151

[Emphasis supplied]

69 Phil. 635, 643 (1940), citing Consolidated Edison Co. v. National Labor Relations Board, 59 S. Ct
206,83 Law. Ed. No.4, Adv. Op., p. 131.
152 Supra note \39.
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Not to be forgotten in considering the evidentiary aspects of Amparo
petitions are the unique difficulties presented by the nature of enforced
disappearances,

heretofore discussed, which difficulties this Court must

frontally meet if the Amparo Rule is to be given a chance to achieve its
objectives.
standards

These evidentiary
appropriate

difficulties

and responsive

compel the Court to adopt

to the circumstances,

without

transgressing the due process requirements that underlie every proceeding.

In the seminal case of Velasquez Rodriguez,153 the IACHR - faced
with a lack of direct evidence that the government of Honduras was involved
in Velasquez Rodriguez' disappearance - adopted a relaxed and informal
evidentiary standard, and established the rule that presumes governmental
responsibility for a disappearance if it can be proven that the government
carries out a general practice of enforced disappearances and the specific
case can be linked to that practice.154 The IACHR took' note of the realistic
fact

that

enforced

disappearances

could

be proven

only

through

circumstantial or indirect evidence or by logical inference; otherwise, it was
impossible to prove that an individual had been made to disappear. It held:

130. The practice of international and domestic courts shows that direct
evidence, whether testimonial or documentary, is not the only type of
evidence that may be legitimately considered in reaching a decision.
Circumstantial
evidence, indicia,
and presumptions
may be
considered, so long as they lead to conclusions consistent with the
facts.
131. Circumstantial or presumptive evidence is especially important
in allegations of disappearances, because this type of repression is
characterized by an attempt to suppress all. information about the
kidnapping or the whereabouts and fate of the victim. [Emphasis
supplied]

In concluding
153
154

that the disappearance

of Manfredo

Velasquez

Supra note 146.
The novel, two-step process involves: First. a complainant must prove that the government engaged in a
systemic practice of disappearances. Second. the complainant must establish a link between that practice
and the individual case. Once the complainant has satisfied both prongs to the requisite standard of
proof, the burden of proof shifts to the government to refute the allegations. If the government fails to
disprove the allegations, the IACHR could presume government liability for the disappearance. See
Irurn Taqi, Adjudicating Disappearance Cases ill Turkey, All Argument for Adopting the Inter-American
Court of Human Rights Approach, 24 Fordham lnt'l L.1. 940 (200 I).
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I

i

I

(Manfredo)

was carried out ~Y agents who acted under cover of public

authority, the IACHR,,~~lie~

on circumstantial

evidence including

the

hearsay testimony of Zenaids Velasquez, the victim's sister, who described
Manfredo's kidnapping on thelbasis of conversations she had with witnesses
who saw Manfredo kidnappe~ by men in civilian clothes in broad daylight.
She also told the Court tha~ a former Honduran military official had
i

announced that Manfredo was kidnapped by a special military squadron
!

acting under orders of the dhief of the Armed Forces.155

The IACHR

likewise considered the hearsJy testimony of a second witness who asserted
that

he had

been

told b~ a Honduran

military

officer

about

the

I

disappearance, and a third witness who testified that he had spoken in prison
I

to a man who identified himself as Manfredo.

156

I
I

Velasquez

I

stresses the tesson that flexibility is necessary under the

unique circumstances that entfrced disappearance cases pose to the courts;
to have an effective remedy, the standard of evidence must be responsive to
I
the evidentiary difficulties factd. Onthe one hand, we cannot be arbitrary in
the admission and appreciatio* of evidence, as arbitrariness entails violation
!

of rights and cannot be use? as an effective counter-measure;

we only

I

compound

the problem if a I wrong is addressed by the commission

another wrong.

of

On the oilier hand, we cannot be very strict in our

evidentiary rules and cannot donsider evidence the way we do in the usual
I

criminal

and civil

cases;

~recisely,

the proceedings

before

us are

I

administrative in nature where, as a rule, technical rules of evidence are not
155

The substance of Zenaida's testimony ~lsfound by the IACHR:
107. According to the testimo y of his sister, eyewitnesses to the kidnapping of
Manfredo Velasquez told her that he was detained on September 12, 1981, between 4:30
and 5:00 p.m., in a parking lot il) downtown Tegucigalpa by seven heavily-armed men
dre~sed in civ.ilian cl?thes (one
thembeing First Sgt. Jose Isaias Vi Iorio ), who used a
white Ford without license plates, ( testimony of Zenaida Velasquez, See also testimony
of Ramon Custodio Lopez).
I

01

108. This witness in.f?rme~ ihe, fourt. that Col. ~onidas Torres Arias, who had been
head of Honduran military intelligence, announced In a press conference in Mexico City
that Manfredo Velasquez was ki~napped by a special squadron commanded by Capt.
Alexander Hernandez. who wasl carrying out the direct orders of General Gustavo
Alvarez Martinez (testimony of Zenaida
Velasquez).
,
1:;6

GO,bind Singh Sethi, The European remrt Of. Human Rights Jurisprudence
DIsappearances, 8 NO.3 Hum. Rts. Brief 29 (2001).

on Issues of Enforced
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strictly observed. Thus, while we must follow the substantial evidence rule,
we must observe flexibility in considering the evidence we shall take into
account.

The fair and proper rule, to our mind, is to consider all the pieces of
evidence adduced in their totality, and to consider any evidence otherwise
inadmissible under our usual rules to be admissible if it is consistent with the
admissible evidence adduced. In other words, we reduce our rules to the
most basic test of reason - i.e.; to the relevance of the evidence to the
issue at hand and its consistency with all other pieces of adduced
evidence. Thus, even hearsay evidence can be admitted if it satisfies this
basic minimum test.

We note in this regard that the use of flexibility in the consideration of
evidence is not at all novel in the Philippine legal system.

In child abuse

cases, Section 28 of the Rule on Examination of a Child Witness

157

is

expressly recognized as an exception to the hearsay rule. This Rule allows
the admission of the hearsay testimony of a child describing any act or
attempted act of sexual abuse in any criminal or non-criminal proceeding,
subject to certain prerequisites and the right of cross-examination
adverse patty. The admission of the statement is determined by the
light of specified

subjective

and objective considerations
,

1~7

COUlt

in

that provide

'

sufficient indicia of reliability of the child witness.l'"

158

by the

These requisites for

A.M. No. 00-4-07-SC, December 15,2000.
Section 28 of the Rule on Examination of a Child Witness states:
SEe. 28. Hearsay exception in child abuse cases. - A statement made by a child describing
any act or attempted act of child abuse, not otherwise admissible under the hearsay rule,
may be admitted in evidence in any criminal or non-criminal proceeding subject to the
following rules:
(a)
Before such hearsay statement may be admitted, its proponent shall make known
to the adverse party the intention to offer such statement and its particulars to provide
him a fair opportunity to object. If the child is available, the court shall, upon motion of
the adverse party, require the child to be present at the presentation of the hearsay
statement for cross-examination by the adverse party. When the child is unavailable, the
fact of such circumstance must be proved by the proponent.
(b)
In ruling on the admissibility of such hearsay statement, the court shall
consider the time, content, and circumstances
thereof which provide sufficient
indicia of reliability. It shall consider the following factors:

':1

admission
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find their counterpart

in the present case under the above-

described conditions for the exercise of flexibility in the consideration of
evidence, including hearsay evidence, in extrajudicial killings and enforced
disappearance cases.

Assessment of the Evidence
The threshold question for our resolution is: was there an enforced
disappearance within the meaning of this term under the UN Declaration we
have cited?

The Convention

defines

enforced

disappearance

as "the arrest,

detention, abduction or any other form of deprivation of liberty by agents of
the State or by persons or groups of persons acting with the authorization,
support or acquiescence of the State, followed by a refusal to acknowledge
the deprivation of liberty or by concealment of the fate or whereabouts of the
disappeared person, which place such a person outside the protection of the
law.,,159

Under this definition,

the elements that constitute

disappearance are essentially fourfold:

enforced

160

(a) arrest, detention, abduction or any form of deprivation of liberty;
(b) carried out by agents of the State or persons or groups of persons
acting with the authorization, support or acquiescence of the
State;
(c) followed by a refusal to acknowledge the detention, or a concealment
of the fate of the disappeared person; and

(1) Whether there is a motive to lie;
(2) The general character of the declarant child;

(3) Whether more than one person heard the statement;
(4) Whether the statement was spontaneous;
(5) The timing of the statement and the relationship between the declarant child
and witness;
(6) Cross-examination

could not show the lack of knowledge of the declarant child;

(7) The possibility of faulty recollection of the declarant child is remote; and

(8) The circumstances surrounding the statement are such that there is no reason
to suppose the declarant child misrepresented the involvement of the accused.
159

160

[Emphasis supplied]
Article 2 of the International Convention for the Protection of All Persons from Enforced
Disappearance.
Susan McCrory, The International Convention For the Protection of All Persons from Enforced
Disappearances, 7 Hum. Rts. 1. Rev. 545 (2007).

~
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(d) placement of the disappeared person outside the protection of the law.
[Emphasis supplied]

We find no direct evidence indicating how
disappeared.

the victim actually

The direct evidence at hand only shows that Tagitis went out

of the ASY Pension House after depositing his room key with the hotel desk
and was never seen nor heard of again.

The undisputed

conclusion,

however, from all concerned ~ the petitioner, Tagitis' colleagues and even
the police authorities ~ is that Tagistis disappeared

under mysterious

circumstances and was never seen again. The respondent injected the causal
element in her petition and testimony, as we shall discuss below.

We likewise find no direct evidence showing that operatives of PNP
CIDG Zamboanga
respondent's

abducted

or arrested Tagitis.

If at all, only the

allegation that Tagistis was under CIDO Zamboanga custody

stands on record, but it is not supported by any other evidence, direct or
circums tantial.

In her direct testimony, the respondent pointed to two sources of
information as her bases for her allegation that Tagistis had been placed
under government custody (in contrast with CIDO Zamboanga

custody).

The first was an unnamed friend in Zamboanga (later identified as Col.
Ancanan), who occupied a high, position in the military and who allegedly
mentioned that Tagitis was in good hands. Nothing came out of this claim,
as both the respondent herself and her witness, Mrs. Talbin, failed to
. establish that Col. Ancanan gave them any information that Tagitis was in
government custody. Col. Aneanan, for his part, admitted the meeting with
the

respondent

but

denied

giving

her

any

information

about

the

disappearance.

The more specific and productive source of information was Col.
Kasim, whom the respondent, together with her witness Mrs. Talbin, met in
Camp Katitipan in Davao City.

To quote the relevant portions of the
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respondent's testimony:
Q:

Were you able to speak to other military officials regarding the
whereabouts of your husband particularly those in charge of any
records or investigation?

A:

I went to Camp Katitipan in Davao City. Then one military
officer, Col. Casim, told me that my husband is being abducted

because he is under custodial investigation because he is
allegedly ''parang liason ng J.I.", sir.
[sic]

Q:

What is J.I.?

A:

Jema'ah Islamiah, sir.

Q:

Was there any information that was read to you during one of those
visits of yours in that Camp?

A:

Col. Casim did not furnish me a copy of his report because he
said those reports are highly confidential, sir.

Q:

Was it read to you then even though you were not furnished a
copy?

A:

Yes, sir. In front of us, my friends.

Q:

And what was the content of that highly confidential report?

A:

Those alleged activities of Engineer Tagitis, sir. 161 [Emphasis
supplied]

She confirmed this testimony in her cross-examination:

161

Q:

You also mentioned that you went to Camp Katitipan in Davao
City?

A:

Yes, ma'am.

Q:

And a certain Col. Kasim told you that your husband was
abducted and under custodial investigation?

A:

Yes, ma'am.

Q:

And you mentioned that he showed you a report?

A:

Yes, ma'am.

Q:

Were you able to read the contents of that report?

A:

He did not furnish me a copy of those [sic] report because those
[sic] were highly confidential. That is a military report,
ma'am.

TSN, January 7, 2008, pp. 23-24.
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Q:

But youwere able to read the contents?

A:

No. But be read it in front of us, my friends, ma'am.

Q:

How many were you when.you went to see Col. Kasim?

A:

There were three of us, ma'am.

Q:

Who were your companions!

A:

Mrs. Talbin, tapas yu.ng dalawang friends nya from Mati City,
Davao 0'·nema, 1 ma ' am. 162

. ~':."".'':"~!-~-:

xx.xx

Q:

When you were told thatyour husband is in good hands, what was
your reaction and what did you do?

A:

lvlay binasa kasi sya that my husband has a parang meeting with
other people na parang mga terorista na mga tao. Tapas at the
end of the report is [sic 1 under custodial investigation. So I told
him "Colonel. !11Y husband is sick.
He is diabetic at
nagmemaintain yuti ng gamot. Pakisabi lang sa naghohold sa
si ng gamot, ma ,am. ,,163
asawa ka na bievan
19yan. stya

Q:

You mentioned that you received information that Engineer Tagitis
is being held by the CrOG in Zamboanga, did you go to CIDG
Zamboanga to verify that information?

A:

I did not go to ClDG Zamboanga.
I went to Camp Karingal
instead. Enough na yill"l na effort lea because I know that they
.
.
1"04
wou ld deny It, mauru.::

On February

11, 2008, the respondent presented Mrs. Talbin to

corroborate her testimony that her husband was abducted and held under
custodial investigation by the PNP-CIDG Zamboanga City, viz:
Q:

1(,2
16.1
164

You said that you went ~0 Camp Katitipan in Davao City sometime
November 24,2007. who was VI. ith you when you went there?

A:

Mary Jean Tagitis, sir.

Q:

Only the two of you?

A:

No. We have some oilier companions.

TSN, January 17,2008, pp. 48-50.
Id. at 52.
ld. at 66.

We were four at that time, sir.
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Q:

Who were they?

A:

Salvacion Serrano, Mini Leong, Mrs. Tagitis and me, sir.

Q:
A:

Were you able to talk, see some other officials at Camp Katitipan
during that time?
Col. Kasim (PS Supt. Julasirim Ahadin Kasim) only, sir.

Q:

Were you able to talk to him?

A:

Yes, sir.

Q:

The four of you?

A:

Yes, sir.

Q:

What information did you get from Col. Kasim during that time?

A:

The first time we met with [him] I asked him if he knew of the
exact location, if he can fumish us the location of Engr. Tagitis.
And he was reading this report. He told us that Engr. Tagitis is
in good hands. He is with the military, but he is not certain
whether he is with the AFP or PNP. He has this serious case.
He was charged of terrorism because he was under surveillance
from January 2007 up to the time that he was abducted.
He
told us that he was under custodial investigation.
As I've said
earlier, he was seen under surveillance from January.
He was
seen talking to Omar Patik, a certain Santos of Bulacan who is
also a Balik Islam and charged with terrorism.
He was seen
carrying boxes of medicines. Then we asked him how long will
he be in custodial investigation. He said until we can get some
information. But he also told us that he cannot give us that report
because it was a raw report. It was not official, sir.

Q:

You said that he was reading a report, was that report in document
form, in a piece of paper or was it in the computer or what?

A:

As far as I can see it, sir, it is written in white bond paper. I don't
know if it was computerized but I'm certain that it was typewritten.
I'm not sure if it used computer, fax or what, sir.

Q:

When he was reading it.to you, was he reading it line by line or he
was reading in a summary form?

A:

Sometimes he was glancing to the report and talking to us, sir. 165
xxxx

165

Q:

Were you informed as to the place where he was being kept during
that time?

A:

He did not tell us where he [Tagitis] was being kept.
mentioned this Talipapao, Sulu, sir.

TSN, February 11,2008,

pp. 32-35.

But he
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Q:

After that incident, what did you do if any?

A:

We just left and as I've mentioned, we just waited because that raw
information that he was reading to us [sic] after the custodial
investigation, Engineer Tagitis will be released. [Emphasis
· d]166
supp 1ie

Col. Kasim never denied that he met with the respondent and her
friends, and that he provided them information based on the input of an
unnamed asset. He simply claimed in his testimony that the "informal letter"
he received from his informant in Sulu did not indicate that Tagitis was in
the custody of the CIDG. He also stressed that the information he provided
the respondent was merely a "raw report" from "barangay intelligence" that
still needed confirmation and "follow up" as to its veracity.

167

To be sure, the respondent's and Mrs. Talbin's testimonies were far
from perfect, as the petitioners pointed out. The respondent mistakenly
characterized

Col. Kasim as a "military officer" who told her that "her

husband is being abducted because he is under custodial investigation
because he is allegedly 'parang liason ng 1,/,'"

The petitioners also noted

that "Mrs. Talbin's testimony imputing certain statements to Sr. Supt. Kasim
that Engr. Tagitis is with the military, but he is not certain whether it is the
PNP or AFP is not worthy of belief, since Sr. Supt. Kasim is a high ranking
police officer who would certainly know that the PNP is not part of the
mili tary."
Upon deeper consideration of these inconsistencies, however, what
appears clear to us is that the petitioners never really steadfastly disputed or
presented

evidence to refute the credibility of the respondent

witness, Mrs. Talbin.

and her

The inconsistencies the petitioners point out relate,

more than anything else, to details that should not affect the credibility of the
respondent and Mrs. Talbin; the inconsistencies are not on material points.i'"

{d. at 36.
Supra note 60.
168 PI>
eop e v. Modelo, L- 29144, October 30, 1970,35 SeRA 639, 643.
166
167
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We note, for example, that these witnesses are lay people in so far as
military and police matters are concerned, and confusion between the police
and the military is not unusual.
these indicate truthfulness

As a rule,· minor inconsistencies such as

rather than prevarication

169

and only tend to

strengthen their probative value, in contrast to testimonies from various
witnesses

dovetailing

on every detail; the latter cannot but generate

suspicion that the material circumstances they testified to were integral parts
of a well thought of and prefabricated story. 170

Based

on these considerations

and

the unique

evidentiary

situation in enforced disappearance cases, we hold it duly established
that Col. Kasim informed the respondent and her friends, based on the
informant's

letter, that Tagitis, reputedly a liaison for the JI and who

had been under surveillance since January 2007, was "in good hands"
and under custodial investigation for complicity with the JI after he was
seen talking to one Omar Patik and a certain "Santos" of Bulacan, a
"Balik Islam"

charged with terrorism.

The respondent's

and Mrs.

Talbin's testimonies cannot simply be defeated by Col. Kasim's plain denial
and his claim that he had destroyed his informant's letter, the critical piece
of evidence that supports or negates the parties' conflicting claims. Col.
Kasim's admitted destruction of this letter - effectively, a suppression of this
evidence - raises the presumption that the letter, if produced, would be proof
of what the respondent claimed.

171

For brevity, we shall call the evidence of

what Col. Kasim reported to the respondent to be the "Kasim evidence."

Given this evidence, our next step is to decide whether we can accept
this evidence, in lieu of direct evidence, as proof that the disappearance of
169

170
171

People v. Vinas, L-21756, . October 28, 1968,25 SCRA 682 , 686.
People v. Alviar, L-32276, September 12, 1974,59 SeRA 136 153-154.
•
'
Section 3 of Rule 131 of the RULES OF COURT provides:
The following presumptions are satisfactory if uncontradicted, but may be contradicted and
overcome by other evidence:

x.xxx
(e) That evidence willfully suppressed would be ad versed if produced.
See Metrobank & Trust Company v. Court of Appeals, G.R. No. 122899, June 8, 2000, 333 SCRA 212,
219-220; Manila Bay Ciub Corporation v. Court of Appeals, 249 SCRA 303,306 (1995).
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Tagitis

was due to action with government

consent

and thai:'Ji"l"w4$Jleld fa!" custodial

investigation.

~.

":'~""..

regard

participation,

knowledge

or

We note in this

that Col. Kasim was never quoted to have said that the custodial

investigation
implies

was by the CrDG Zamboanga.

government

intervention

through

The Kasim evidence

the use of the term "custodial

and does not at all point to CIDG Zamboanga

investigation,"

only

as Tagitis'

custodian.

Strictly

speaking,

we are faced here with a classic case of hearsay

evidence ~ i.e., evidence whose probative
knowledge

of the witnesses

(the respondent,

himself) but on the knowledge
.1

. f

.

(t ie In orrnant).

value is not based on the personal

of some other person not on the witness stand

172

To say that this piece of evidence
evidence

of what

petitioners

it. substantively

effectively

for this reason

IS

its terms

evidentiary

difficulties

particularly
Amparo

is to acknowledge

from a statement

is ineffective,

killings

Rule was not promulgated

international
disappearances,
choice

but

disappearances

in

as the situation
to

meet

the

present

and enforced

for the special

in Amparo

situations!

disappearances.

rights.

extrajudicial
may require.

evidentiary

killings

See RULES OF COURT. Rule 13(), Section 36.

and

Consequently,

difficulties

with the flexibility that these difficulties

----_._----_.

It was promulgated

using and profiting from

To give full meaning to our Constitution

i7:

allow

Rule -

The

with this intent or with the intent to make

and timely remedies,
experiences

dismissal

that the Amparo

as it carmot

that are unavoidably

in extrajudicial

effective

~ as the

To our mind, an immediate

it a token gesture of concern for constitutional

provide

and inadmissible

suggest .- that in the absence of any direct evidence,

no different
-

is incompetent

states

we should simply dismiss the petition.

despite

Mrs. Talbin and Col. Kasim

inherent

to

local and
enforced

we have no
in

enforced

demand.

and the rights it protects, we

•
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hold that, as in Velasquez, we should at least take a close look at th.
available

evidence to determine the correct import of every piece (,r

evidence - even of those usually considered inadmissible under the genera i
rules of evidence - taking into account the surrounding circumstances an.:
the test of reason that we can use as basic minimum
requirement.

adrnissibilir

In the present case, we should at least determine whether th.

Kasim evidence before us is relevant and meaningful to the disappearance (•
Tagistis and reasonably consistent with other evidence in the case.

The evidence about Tagitis' personal circumstances surrounded him
with an air of mystery.

He was reputedly a consultant of the World Banl.

and a Senior Honorary Counselor for the IDB who attended a seminar

'II

Zamboanga and thereafter pro ceded to Jolo for an overnight stay, indicated
by his request to Kunnong for the purchase of a return ticket to Zamboanr.i
the day after he arrived in Jolo. Nothing in the records indicates the purpo 'I
of his overnight sojourn in Jolo. A colleague in the IDB, Prof. Matli, ear>
on informed the Jolo police that Tagitis may have taken funds given to him
in trust for IDB scholars.

Prof Matli later on stated that he never accuse.'

Tagitis of taking away money held in trust, although he confirmed that tLI.'
IDB was seeking assistance in locating funds of IDB scholars deposited
Tagitis' personal account.

ill

Other than these pieces of evidence, no oth.r

information exists in the records relating to the personal circumstances '.II
Tagitis.

The actual disappearance
circumstances.

of Tagitis is as murky as his person.il

While the Amparo petition recited that he was taken away 1,\

"burly men believed to be police intelligence operatives,"
whatsoever was introduced to support this allegation.

no evidcnc.

Thus, the availabi.:

direct evidence is that Tagitis was last seen at 12.30 p.m. of October 3' '.
2007 - the day he arrived in Jolo - and was never seen again.

The Kasim evidence assumes critical materiality given the dearth

{I

i

--•
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direct-evidence on the above aspects of the case, as it supplies the gaps tlu /'
were never lo~ked into and clarified by police investigation.

It is the

evidence, too, that colors a simple missing person report into an enforced
disappearance case, as it injects the element of participation by agents of the
State

and thus brings

into question

how the State reacted

to thi,'

disappearance.

Denials on the part of the police authorities, and frustration on the pan
of the respondent, characterize the attempts to locate Tagitis.

Initially

U1.

1010, the police informed Kunnong that Tagitis could have been taken by the
Abu Sayyaf or other groups fighting the government. No evidence was evel
offered on whether there was active 1010 police investigation and how at
, why the 1010 police arrived at this conclusion.

The respondent's

own

inquiry in 1010 yielded the answer that he was not missing but was witl:
another woman somewhere. Again, no evidence exists that this explanation
was arrived at based on an investigation.

As already related above, tile

inquiry with Col. Ancanan in Zamboanga yielded ambivalent results
useful for evidentiary purposes.

Dill

Thus, it was only the inquiry from 0) I.

Kasim that yielded positive results. Col. Kasim's story, however, confirmed
only the fact of his custodial investigation (and, impliedly, his arrest

"'l"

abduction), without identifying his abductorls or the patty holding him

I II

custody.

The more significant part of Col. Kasim's

story is that

tile

abduction came after Tagitis was seen talking with Omar Patik and a certa I n
. Santos of Bulacan, a "Balik Islam" charged with terrorism. Mrs. Talbin
mentioned, too, that Tagitis was being held at Talipapao, Sulu. NOIre of

tti

police agencies participating in the investigation ever pursued these lead".
Notably, TASK FORCE TAGITIS to which this information was relayed
did not appear to have lifted a finger to pursue these aspects of the case.

More denials were manifested in the Returns on the writ to the C /\
made by the petitioners.

Then PNP Chief Gen. Avelino 1. Razon mere. \

reported the directives he sent to the ARMtvI Regional Director and the

.,
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Regional Chief of the CIDO on Tagitis, and these reports merely reiterated
the open-ended initial report of the disappearance. The CIDG directed

(l

search in all of its divisions with negative results. These, to the PNP Chief.
constituted

the exhaustion "of all possible efforts."

PNP-CIDG

Chic!

General Edgardo 1\1. Doromal, for his part, also reported negative resultafter searching "all divisions and departments [of the CIDG] for a person
named Engr. Morced N. Tagitis . , . and after a diligent and thorough
research, records show that no such person is being detained in the CrDG or
any of its department or divisions."

PNP-PACER Chief PS Supt. Leonardo

A. Espina and PNP PRO ARMM Regional Director PC Superintendent Joel
R. Goltiao did no better in their affidavits-returns,

as they essentially

reported the results of their directives to their units to search for Tagitis.

The extent to which the police authorities acted was fully tested when
the CA constituted TASK FORCE TAOITIS, with specific directives

(ill

what to do. The negative results reflected in the RetU111Son the writ were
again replicated during the three hearings the CA scheduled. Aside from the
previously

mentioned

"retraction"

that Prof. Math made to correct hi"

accusation that Tagitis took money held in trust for students, PS Supt. Ajirim
reiterated in his testimony that the CIDG consistently denied any knowledge
or complicity in any abduction and said that there was no basis to conclude
that the CrDO or any police unit had anything to do with the disappearance
of Tagitis; he likewise considered it premature to conclude that Tagit I',
simply ran away with the money in his custody. As already noted above, the
TASK FORCE notably did not pursue any investigation about the personal
circumstances

of Tagitis, his background in relation to the IDE and till'

background and activities of this Bank itself, and the reported sighting
Tagistis with terrorists and his alleged custody in Talipapao, Sulu.

uI

l\ (I

attempt appears to have ever been made to look into the alleged IDB funds
that Tagitis held in bust, or to tap any of the "assets" who are indispensable
in investigations of this nature. These omissions and negative results were
aggravated by the CA findings that it was only as late as January 28,2008

or

It
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three months after the disappearance that the police authorities requested f ii
clear pictures of Tagitis. Col. Kasim could not attend the trial because lu .
subpoena was not served, despite the fact that he was designated as Ajirirn.
replacement

in the latter's last post.

Thus, Col. Kasim was not then

questioned. No investigation ~ even an internal one - appeared to have been
made to inquire into the identity of Col. Kasim' s "asset" and what he indeed
wrote.

We glean from all these pieces of evidence and developments
consistency

in the government's

disappearance

denial

of Tagitis, disrupted

Kasim to the respondent

of any complicity

only by the report

at Camp Katitipan.

a

in the

made by Col.

Even Col. Kasim, however.

eventually denied that he ever made the disclosure that Tagitis was und-:
custodial investigation for complicity in terrorism.
trait

that

dismissive
response

runs

through

approach
by

disappearance,

the

these

developments

to the disappearance,

Jolo

police' to

Another
is the

distinctive

government':

starting from the initial

Kunnong's

initial

reports

of

riL'

to the responses made to the respondent when she herse J I

reported and inquired about her husband's disappearance, and even at TAS J<
FORCE TAGITIS itself.

As the CA found through TASK FORCE TAGITIS, the investigation
was at best haphazard since the authorities were looking for a man who-.«
picture they initially did not even secure. The returns and reports made to th,:
CA fared no better, as the CIDG efforts themselves were confined

I ()

searching for custodial records of Tagitis in their various departments au.t
divisions. To point out the obvious, if the abduction of Tagitis was a "black"
operation because it was unrecorded or officiall y unauthorized, no record

(!!

custody would ever appear in the CrDO records; Tagitis, too, would not h.'
detained in the usual police or CIDO detention places. In
reports

on record

contains

any meaningful

depth and exten t of the investigation

made.

SUfi,

none of th«

results or details on till'
To be sure, reports of tC!'

J
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police officials indicating the personnel and units they directed to investigate
can never constitute exhaustive and meaningful investigation,

or equ;11

detailed investigative reports of the activities undertaken to search fo:
Tagitis.

Indisputably, the police authorities from the very beginning failed

to come up to the extraordinary diligence that the Amparo Rule requires.

CONCLUSIONS AND THE AMPAROREMEDY

Based on these considerations,

we conclude that Col. Kasim '"

disclosure, made in an unguarded moment, unequivocally point to some
government complicity in the disappearance.

The consistent but unfounded

denials and the haphazard investigations cannot but point to this conclusion.
For why would the government and its officials engage in their chorus

Co, ['

concealment if the intent had not been to deny what they already knew of the
disappearance? Would not an in-depth and thorough investigation that at
least credibly determined the fate of Tagitis be a feather in the government".
cap under the circumstances of the disappearance?

From this perspective.

the evidence and developments, particularly the Kasim evidence, alread.
establish a concrete case of enforced disappearance that the Amparo Rule
covers.

From the prism of the UN Declaration,

heretofore

cited and

quoted.l:' tbe evidence at hand and the developments in this case confirm
the fact of the enforced disappearance and government complicity, under ;\
background of consistent and unfounded government denials and haphazard
handling. The disappearance as well effectively placed Tagitis outside the
protection of the law - a situation that will subsist unless this Court acts.

This kind

or fact situation

and the conclusion reached are not without

precedent in international enforced disappearance rulings.

While the fact-

are not exactly the same, the facts of this case run very close to those ()I
Timurtas v. Turkey, 1i4 a case decided by ECBR.

173

Supra note 104.

174

(23531/94)

[2000J ECHR 221 (13 June 2(00).

The European tribunal

III

J
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that case acted

011

the basis of the photocopy of a "post-operation report"

I! I

finding that Abdulvahap Timurtas (Abdulvahap) was abducted and late:
detained by agents (gendarmes) of the government of Turkey. The victim',
father in this case brought a claim against Turkey for numerous violations \);
the European Convention, including the right to life (Article 2) and the rightto liberty and security of a person (Article 5). The applicant contended thai
on August 14, 1993, gendarmes apprehended his son, Abdulvahap for bein
a leader of the Kurdish Workers' Party (PKIC) in the Silopi region. The
petition was filed in southeast Turkey nearly six and one half years after tile
apprehension. According to the father, gendarmes first detained Abdulvah.m
and then transfened him to another detainment facility. Although there was
no eyewitness evidence of the apprehension
the applicant
including

presented

evidence corroborating

a photocopy

commander

or subsequent

of a post-operation

of gendarme

operations

detainmen

t.

his version of events,
report

signed

in Silopi, Turkey.

by the

The report

included a description of Abdulvahap's arrest and the result of a subsequent
interrogation during detention where he was accused of being a leader of the
PKK in the Silopi region.

On this basis, Turkey was held responsible hI]

Abdulvahap's enforced disappearance.

Following

the lead of this Turkish
and

experience

the Amparo

remedy

- adjusted

Philippine

legal setting

established,

as applied to the unique facts and developments

- we believe and so hold that the government
PNP

and

organizations
accountable

the PNP-CIDG,
together

and

with

in particular,

Col.

Kasirn,

for the enforced disappearance

this

to the

Court

has

of this case

in general, through
the Chiefs
should

be

the

of these

held

fult \

of Tagitis.

The PNP and CIDG are accountable because Section 24 of Republ i.
Act No. 6975, otherwise known as the "PNP Law,,,175specifies the PNP .rthe governmental
175

office

with the mandate "to investigate and preven:

An Act Establishing the Philippine National Police Under a Reorganized Department of the Interior

Local Government anJ for Other Purposes.

ai«

G.R. No. 182498

71

Decision

crimes, effect the arrest of criminal offenders, bring offenders to justice and
assist in their prosecution."

The PNP-CIDG, as Col. Jose Volpane Pantle'

(then Chief of CrDG Region 9) testified, is the "investigative arm" of the
PNP and is mandated to "investigate and prosecute all cases involvii
violations

of the Revised Penal Code, particularly those considered

,b

heinous crimes.,,176 Under the PNP organizational structure, the PNP-CIDCJ
is tasked to investigate all major crimes involving violations of the Revised
Penal Code and operates against organized
President

assigns

the

Investigation (NBI).l77

case

exclusively

crime groups, unless the

to the National

Bureau

\I!"

No indication exists in this case showing that the

President ever directly intervened by assigning the investigation of Tagitis
disappearance exclusively to the NBI.

Given their mandates, the PNP and PNP-CIDG officials and members
were the ones who were remiss in their duties when the governmen:
completely failed to exercise the extraordinary diligence that the
Rule requires.
incumbent

\;Ve hold these organizations

Chiefs who, under this Decision,

accountable

A111PCUO

through the ir

shall carry the personal

responsibility of seeing to it that extraordinary diligence, in the manner

tile

Amparo Rule requires, is applied in addressing the enforced disappearance

of Tagitis.

We hold Col. Kasim accountable for his failure to disclose under
oath information

relating to the enforced disappearance.

For the

purpose of this accountability, we order that Col. Kasin be impleaded as
a party to this case.

The PNP is similarly held accountable for the

suppression of vital information that Cot Kasim could and did not
provide, and, as the entity with direct authority over Col. Kasim, is held

with the same obligation of disclosure that Col. Kasim carries. We shall
deal with Col. Kasim's suppression of evidence under oath when we
176
177

Supra note 66.
See CIDG Profile, available at:
http://ww.vv.pnp.gov12Wabouticontent~lJtkeqLG£·J1tr1).l/cidg/colltr::ntlcidg.html(last

2009).

visi ted No vernber I
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finally close this case under the process outlined below.

To fully enforce the Amparo remedy, we refer this case back to the
CA for appropriate proceedings directed at the monitoring of the Pl\P
and the PNP-CIDG investigations and actions, and the validation 01'
their

results through

conduct.

hearings the CA may deem appropriate

For purposes of these investigations, the PNPIPNP-CIDG

[u

sh..l I

initially present to the CA a plan of action for further investigation.
periodically reporting the detailed results of its investigation to the CA 1UI"
its consideration and action.

On behalf of this Court, the CA shall

P8,,\

upon: the need for the PNP and the PNP-CIDG to make disclosures

(ir

matters known to them as indicated in this Decision and as further ( .\
hearings may indicate; the petitioners' submissions; the sufficiency of their
investigative efforts; and submit to this Court a quarterly report containing
its actions and recommendations,

copy furnished the petitioners and

the

respondent, with the first report due at the end of the first quarter counted
from the finality of this Decision.

The PNP and the PNP-CIDG shall ha ve

one (1) full year to undertake their investigation.

The CA shall submit

full report for the consideration of this Court at the end of the

4th

iLS

quarter

counted from the finality of this Decision.

WHEREFORE,

premises considered,

we DENY the petitioner.'

petition for review on certiorari for lack of merit, and AFFIRM the decision
of the Court of Appeals dated March 7,2008 under the following terms:
a.

Recognition

that the disappearance

of Engineer Morced \.

Tagitis is an enforced disappearance covered by the Rule on the
Wri t of Amparo;
b.

Without any specific pronouncement on exact authorship and
responsibility, declaring the government (through the PNP and
the

PNP-CIDG)

accountable

and

Colonel

for the enforced

Julasirim

Ahadin

disappearance

Kasun

of Engineer

r '
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Merced N. Tagitis;
c.

Confirmation of the validity of the Writ of Amparo the Court

1

!

I·

Appeals issued;
d.

Holding the PNP, through the PNP Chief, and the PNP-CIDC:.
through its Chief, directly responsible. for the disclosure

(!

C

material facts known to the government and to their offices
regarding the disappearance of Engineer Morced N. Tagitis, and
for the conduct of proper investigations using extraordinary
diligence, with the obligation to show investigation

results

acceptable to this Court;
e.

Ordering Colonel Julasirim Ahadin Kasim impleaded in this
case and holding him accountable

with the obligation

to

disclose information known to him and to his "assets"

III

relation with the enforced disappearance of Engineer Merced
N. Tagitis;
f.

Referring this case back to the Court of Appeals for appropri.u e
proceedings directed at the monitoring of the PNP and PN 1)CIDG investigations, actions and the validation of their results;
the PNPand the PNP-CIDG shall initially present to the Court
of

Appeals

a plan

of action

for

further

investigation,

periodically reporting their results to the Court of Appeals lor
consideration and action;
g.

Requiring the Court of Appeals to

submit to this Court a

quarterly report with its recommendations,

copy furnished the

incumbent PNP and PNP-CIDG Chiefs as petitioners and the
respondent, with the first report due at the end of the fi rst
quarter counted from the finality of this Decision;
h.

The PNP and the PNP-CIDG shall have one (1) full year tu
undertake

their investigations;

the Court of Appeals

shall

submit its full report for the consideration of this Court at the
end of the

4th

quarter counted from the finality of this Decision ~

IlIIL ~

_
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These directives and those of the Court of Appeals' made pursuant to
this Decision shall be given to, and shall be directly enforceable again" 1.
whoever may be the incumbent Chiefs of the Philippine National Police and
its Criminal Investigation and Detection Group, under pain of contempt from
this Court when the initiatives and efforts at disclosure and investigation
constitute less than the extraordinary diligence that the Rule on the Writ
Amparo and the circumstances of this case demand. Given the unique nature
of Amparo cases and their varying attendant circumstances, these directives
- particularly, the referral back to and monitoring by the CA - are specific tu
this case and are not standard remedies that can be applied to every Amparo
situation.
The dismissal
Alexander

of the Amparo

Yano, Commanding

petition

with respect

to General

General, Philippine Army, and General

Ruben Rafael, Chief, Anti-Terrorism Task Force Comet, Zamboanga City, is
hereby AFFIRMED.

SO ORDEJ1ED.
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DECISION
VELASCO, JR., J.:
This is an appeal from the January 30, 2008

Decision of the Court of Appeals in

CA-G.R. CR-H.C. No. 02199 entitled People of the Philippines v. Severiano T. Ogan, which
affirmed with modification the Decision of the Regional Trial Court (RTC), Branch 35 in
Bontoc, Mountain Province in Criminal Case Nos. 1256 and 1257, both for rape. Accusedappellant Severiano T. Ogan (Ogan) was sentenced to reclusion perpetua for each rape.
[1]
Following People v. Cabalquinto,

the Court withholds the real names of the offended

parties and their immediate family members as well as such other personal circumstances or
information tending to establish their identities.
The Facts

10/10/2014 10:07 AM
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Two Informations charged Ogan with rape as follows:
Criminal Case No. 1256
That on or about November 22, 1998, in the afternoon thereof, at Kayan East, Tadian,
Mountain Province, and within the jurisdiction of this Honorable Court, the above-named
accused, with lewd design tell and direct one [AAA] who is seven (7) years of age to enter his
house and once inside the kitchen the above-named accused by means of force and
intimidation did then and there willfully, unlawfully and feloniously have carnal knowledge of
one [AAA] without the consent of [AAA] and against her will, the damage and prejudice of
the victim.
That the accused is a member of the Philippine National Police.
[2]
CONTRARY TO LAW.
Criminal Case No. 1257
That on or about November 21, 1998, in the afternoon thereof, at Kayan
East,
Tadian, Mountain Province, and within the jurisdiction of this Honorable Court, the
above-named accused, with lewd design tell and with force and intimidation, pull and drag into
his house his niece [BBB] and once inside the kitchen did then and there willfully, unlawfully
and feloniously have carnal knowledge of [BBB], a minor who is nine (9) years of age, without
the consent of and against her will, to the damage and prejudice of the victim.
That the accused is a member of the Philippine National Police.
[3]
CONTRARY TO LAW.

Both cases were jointly heard and during his arraignment, Ogan pleaded not guilty to
both charges.
Version of the Prosecution
At the trial, the prosecution presented the following witnesses: AAA, a playmate of
BBB; AAA’s mother, CCC; BBB, the niece of Ogan; her mother DDD; Dr. Rhodora Ambas;
and SPO1 Rosita Calisog.
The prosecution showed that around noon on November 21, 1998, BBB, then nine years
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old, went looking for her brother Lyndon at the house of her uncle, Ogan, located in Barangay
Kayan East, Tadian, Mountain Province. She was invited inside by Ogan and taken to the
kitchen. There, Ogan took off his pants and removed that of BBB. He brought out his penis,
masturbated it, then inserted it into BBB’s vagina, causing her pain. BBB then felt in her
vagina a sticky mucus-like substance which came out of the accused’s sex organ. Afterward,
Ogan gave BBB PhP 10 and threatened her not to tell anyone of the incident. BBB then went
[4]
home.
The next day, BBB and AAA, then 7 years old, went to Ogan’s house to play with his
daughter Agnes. Agnes was not around. However, Ogan, who was alone in the house at the
time, ordered the girls to take a bath and wash their vaginas. The two complied, after which
Ogan ordered them to go to the kitchen. Ogan followed them, brought out his penis and
rubbed it with oil, then knelt in front of AAA and BBB and viewed their sexual organs
purportedly to determine which was bigger. As BBB went into the living room to watch
television, Ogan laid AAA on a bench, spread her legs apart, then licked and fingered her
genitals. He thereafter succeeded in inserting his penis in her vagina. After the sexual act,
[5]
Ogan washed his penis, hands and mouth, then gave the girls PhP 10, and they left.
Sometime in the late November 1998, CCC, the mother of AAA, overheard her daughters
AAA and EEE talking about something Ogan did to AAA. When asked by CCC about the
incident, AAA revealed details of the rape incident. Alarmed, CCC conferred with DDD,
BBB’s mother. Together, the two mothers then brought their daughters to the police station on
December 6, 1998, where SPO1 Rosita Calisog made a report and took their sworn
[6]
statements.
Following their complaint against Ogan, the parties went to Dr. Rhodora Ambas to have
[7]
a physical examination conducted.

Her examination of BBB showed positive hymenal

lacerations at 7 o’clock and 11 o’clock positions. AAA, on the other hand, showed positive
[8]
hymenal lacerations at 3 o’clock position.
Before his arrest, Ogan and his wife Catalina approached the mothers of AAA and BBB
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[9]
on several occasions. The couple sought for an amicable settlement of the cases.
Also presented during trial was testimony as to the age of AAA. Her mother, CCC,
testified that she was born on January 29, 1991 and was seven (7) years old at the time of the
rape on November 22, 1998. The prosecution also presented AAA’s certificate of live birth
[10]
during CCC’s direct examination.

As to the age of BBB, her mother, DDD, testified that

BBB was born on November 1, 1989 and was nine (9) years old at the time of the rape on
November 21, 1998. Her certificate of live birth confirming her birth date was likewise
[11]
presented.
Version of the Defense
The evidence for the defense consisted merely of the testimonies of Ogan, his wife
Catalina and their daughter Agnes.
Ogan is a police officer assigned with the PNP in Tadian, Mountain Province. He is
married to Catalina, a public school teacher stationed in Barangay Pandayan, Tadian, and
Agnes is their daughter. The family owns a house in Kayan East, Tadian, where the couple and
their children go home to on weekends. On weekdays, Ogan stays in Tadian Poblacion, while
his wife and children stay in Pandayan, Tadian.
The defense stated that on November 20, 1998, a Friday, Ogan and his family attended
the funeral of one Supervisor Astudillo in Kayan East, Tadian. The next day, November 21,
1998, Ogan reported for duty at 8 in the morning at the PNP station in Tadian, Mountain
Province but returned to Kayan East two hours later. He and his wife and all their children
stayed at home the rest of the day. In the afternoon, AAA and BBB arrived at their house and
played with Agnes. At 12:30 p.m. on November 22, 1998, Ogan accompanied his family to
Tadian Poblacion. There, his wife and children proceeded to Pandayan while Ogan remained
[12]
behind and went to his quarters.

In gist, Ogan presented the defense of alibi.

On cross-examination, Ogan admitted that he signed a “promissory note” before the
barangay lupon of Kayan, upon the insistence of his wife. The note contained a promise for
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[13]
him to “change his [character] and not to repeat the same offense.”
The Ruling of the Trial Court
On December 2, 2003, in a joint judgment, the RTC pronounced Ogan guilty of the
crimes of rape in Criminal Case No. 1256 and acts of lasciviousness in Criminal Case No.
[14]
1257. The dispositive portion of the RTC Decision

reads:

WHEREFORE, Judgment is hereby rendered sentencing Severiano Ogan, thus:
1.

To suffer imprisonment ranging from six (6) months of arresto mayor as minimum,
to four (4) years and two (2) months of prision correccional as maximum in Crim.
Case 1257;

2.

To suffer the penalty of reclusion perpetua in Crim. Case 1256;

3.

To pay the offended party [AAA] in Crim. Case 1257 P25,000.00 as indemnity and
P20,000.00 as damages; and

4.

To pay the victim [BBB] in Crim. Case 1256 P75,000.00 as indemnity and
P25,000.00 as damages.
With the accessory penalties appurtenant thereto.

SO ORDERED.

The trial court found the testimonies of AAA and BBB credible. However, it did not
appreciate the circumstance of relation as to BBB as it was not proved that BBB is a niece of
accused-appellant. As to the defense of alibi, it ruled that the testimonies of Ogan and his wife
and daughter were self-serving. The fact that Ogan tried to settle the cases against him were
also considered by the court in convicting him.
On October 17, 2005, this Court ordered the transfer of Ogan’s appeal to the Court of
[15]
Appeals in conformity with People v. Mateo.
The Ruling of the Court of Appeals
On appeal, accused-appellant pointed out that based on the testimonies of the victims, he
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merely rubbed his penis on the sexual organs of the young girls. No act of penetration or any
acts that would fall under the definition of rape occurred. Thus, the defense maintained that
only acts of lasciviousness were committed against AAA in Criminal Case No. 1256 when he
rubbed his penis until he ejaculated. AAA also allegedly made a lot of inconsistencies that
should have been considered by the lower court.
The People, represented by the Office of the Solicitor General (OSG), argued in its Brief
that with respect to Criminal Case No. 1257 where Ogan was convicted only of acts of
lasciviousness, the mere touching by the male’s organ on the labia or pudendum of a woman’s
private part is sufficient to consummate rape. A modification of the trial court’s judgment was
thus recommended. The OSG was of the view that accused-appellant should be convicted of
rape on two counts; hence, he should suffer the penalty of reclusion perpetua for both counts.
It was also recommended that the accused-appellant pay civil indemnity of PhP 75,000 and
moral damages of PhP 50,000.

On the basis of the clear and categorical testimonies of AAA and BBB, the CA
appreciated two counts of rape. It found that the prosecution successfully established all the
elements in the crime of rape. The defense of alibi was not given credence by the appellate
court as it was self-serving and unsubstantiated by clear and convincing proof. Thus, the CA
affirmed in toto the Decision in Criminal Case No. 1256 but modified the Decision in Criminal
Case No. 1257, as it found accused-appellant likewise guilty of raping BBB.
[16]
The fallo of the CA Decision

reads:

WHEREFORE, the Judgment of the trial court in Criminal Case No. 1256 is affirmed
without modification. Insofar as Criminal Case No. 1257 is concerned, appellant is found
guilty of rape instead of acts of lasciviousness. He is sentenced to suffer the penalty of
reclusion perpetua. The civil indemnity for [BBB] to be paid by the appellant is increased to
P75,000.00 and the damages awarded by the trial court is increased to P25,000.00.
SO ORDERED.

On February 8, 2008, Ogan filed his Notice of Appeal of the appellate court’s decision.
On April 15, 2009, the Court required the parties to submit supplemental briefs if they
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so desired. The parties similarly manifested to adopt the arguments contained in their
respective briefs earlier filed with the Court.

The Issues
I
Whether the Court of Appeals gravely erred in finding accused-appellant guilty beyond
reasonable doubt of the crime charged
II
Whether accused-appellant should be convicted only for acts of lasciviousness

Our Ruling
We deny this appeal.
According to the defense, BBB categorically stated that Ogan only rubbed his penis on
AAA’s vagina. He likewise did the same with BBB. There is, therefore, no act committed that
could be defined as rape. What were committed against AAA and BBB, the defense claims,
were only acts of lasciviousness.
To further his cause, Ogan points to the inconsistencies in the testimony of AAA,
arguing that it is unbelievable that AAA would feel pain from Ogan’s insertion of his finger but
not from his penis. Moreover, the testimony of the examining doctor shows that the hymenal
lacerations found in both AAA and BBB were more than a month old but the rapes were
allegedly committed only two weeks before the medical examination.
The OSG, on the other hand, argues that the testimony of a rape victim, especially one
who accuses a close relative, should be given greater weight. It opined that the inconsistencies
raised by the defense are immaterial, because they do not relate to the principal event.
The OSG also dubs as weak the defense of alibi presented by Ogan, especially since his
identity was sufficiently and positively established by eyewitnesses.
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Criminal Case No. 1256
Rape Established
Republic Act No. 8353 (RA 8353) or The Anti-Rape Law of 1997 expanded the
[17]
definition of rape to include other forms of sexual assault on a person.
Article 266-A of
the Revised Penal Code (RPC) was amended to include the second paragraph defining how
rape is committed:
1. By a man who shall have carnal knowledge of a woman under any of the following
circumstances:
a)

Through force, threat, or intimidation;

The records show that the prosecution has established the elements of rape in AAA’s
testimony. The relevant portion of AAA’s testimony is reproduced below:
Q
A
Q

Madam witness do you know Severiano Ogan?
Yes, Ma’am.
How do you know him?
[18]
He is my uncle.

A
xxxx
Q
While he was kneeling down what did he do with your vagina?
A
He spread apart the labia of our vagina [to] see who has a
Q
Did he put his finger in your vagina?
A
Yes, Ma’am.
Q
And what did he do, if that is your finger did he insert his
vagina?
A
(Witness showing her forefinger)
Q
What was the feeling madam witness?
[19]
A
I felt pain.
xxxx
Q
[When] you were lying on the floor what did he do with your legs?
A
He spread apart my legs, and inserted his penis into my vagina.
Q
What was your feeling at that time when he was inserting his penis into
vagina?
[20]
A
[It] felt somewhat painful.

bigger vagina.

finger in your

your

Based on AAA’s testimony, accused-appellant clearly raped her. AAA convincingly
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described how she was raped, first, by sexual assault, and then, by penile penetration. It is thus
erroneous for the defense to insist that only acts of lasciviousness were committed against
AAA. As the appellate court observed, AAA gave explicit testimony of how accused-appellant
used his penis to penetrate her sexual organ.
Statutory Rape Committed
Paragraph (d) of Art. 266-A states that statutory rape is committed:
d) When the offended party is under twelve (12) years of age or is demented, even
though none of the circumstances mentioned above be present. (emphasis supplied)

As provided for in the Revised Penal Code, sexual intercourse with a girl below 12 years
old is statutory rape. The two elements of statutory rape are: (1) that the accused had carnal
knowledge of a woman; and (2) that the woman was below 12 years of age. Sexual congress
[21]
with a girl under 12 years old is always rape.

The crime of statutory rape carries the

penalty of reclusion perpetua unless attended by the qualifying circumstances defined under
[22]
Article 266-B.
Since the age of AAA (seven years old) was alleged and duly proved, Ogan must be
convicted of statutory rape.
We likewise affirm the ruling of the trial court that the prosecution failed to prove that
accused-appellant took advantage of his position as a police officer for purposes of convicting
[23]
him of qualified rape, since his victims were not under police custody.
Both AAA and
BBB were categorical in saying that they were at Ogan’s house as visitors of his daughter.
Medical Findings Consistent with Testimony
The Court finds, contrary to Ogan’s assertion, that the medical findings do not discredit
the prosecution’s main evidence. We must take exception to the misleading claim of Ogan that
the lacerations of the complainants were more than a month old though the rapes were
allegedly committed only two weeks before the medical examination. BBB was raped on
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November 21, 1998, while AAA was raped the next day. After the medical examination on
December 7, 1998, Dr. Ambas, who examined the victims, said that the lacerations were
approximately more than a month old. Her findings on how old the lacerations were are only
estimates and should not serve to acquit Ogan. More so, the records reveal the following:
Cross-examination of Dr. Rhodora Ambas:
Q
These lacerations that you saw that time were fresh or [healed]?
A
Healed lacerations.
Q
These kinds of lacerations on the two minors that you examined, how long will it take
these lacerations to heal?
[24]
A
About 3 weeks sir.

The examining physician’s findings on record clearly do not imply that the rapes were
committed before the dates Ogan was accused of raping AAA and BBB. Besides, there is no
gainsaying that medical evidence is merely corroborative, and is even dispensable, in proving
[25]
[26]
the crime of rape.
A freshly broken hymen is not required for a rape conviction.

Alibi Weak
Denial is inherently a weak defense as it is negative and self-serving. Corollarily, alibi is
[27]
the weakest of all defenses, for it is easy to contrive and difficult to prove.
The trial court
noted that Ogan’s alibi was self-serving and corroborated only by his wife and child, who
understandably cannot be expected to be disinterested witnesses. They appeared to be closing
[28]
ranks to hide a serious offense committed by a family member.
For the defense of alibi to
prosper, it must be sufficiently convincing as to preclude any doubt on the physical
impossibility of the presence of the accused at the locus criminis or its immediate vicinity at
[29]
the time of the incident.

Thus, he was not able to show that it was physically impossible

for him to have been at his own residence at the time the rape incidents occurred. For one, the
funeral of Astudillo happened on November 20, 1998 or a day before the first rape incident

10/10/2014 10:07 AM

G.R. No. 186461

11 of 20

http://sc.judiciary.gov.ph/jurisprudence/2010/july2010/186461.htm

happened, and the funeral was in the same village as Ogan’s residence. For another, the
presence of his wife and children at their house on November 21 and 22, 1998 was only
attested to by his wife and daughter. So it was not physically impossible for him to have been
at his own home at the time of the rape incident.
Far from supporting accused-appellant’s claim of innocence, the records show that the
evidence for the defense raised more questions on his assertions. The most obvious
contradiction, which Ogan did not deny, is why a supposedly innocent man would sign a
“promissory note” in favor of the victims and vow not to repeat “the offense.”

It is

unbelievable that a grown man, a police officer at that, would attempt to settle a criminal
complaint if he were innocent.

Criminal Case No. 1257
There is no merit as well to accused-appellant’s argument as to BBB. We thus affirm the
appellate court’s conviction of Ogan of rape in Criminal Case No. 1257 instead of acts of
lasciviousness.
Inconsistencies in Testimony of BBB
Ogan asserts that it is beyond belief that BBB would feel pain from sexual assault
through the use of fingers but not when it came to penile penetration. Such a claim is both
immaterial and baseless. The elements of the crime of rape were firmly established by the
prosecution witnesses; pain is not one of those elements. For reference, the direct testimony of
BBB is quoted below:
Atty. Carantes
Q
Your father said that you will go and find your brother Lyndon; where did you go and
find Lyndon?
A

I went to look for him and found him at Gagawa.

Q

Where is Gagawa?
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A

In Kayan, ma’am.

Q
You stated earlier that you went to the house of Severiano Ogan; can you
narrate to us what happened in the house of Mr. Severiano Ogan?

A

Because my father told me to go and look for Lyndon.

Q
When your father told you to look for Lyndon, you proceeded to the house
Severiano Ogan?

A

Yes, ma’am.

Q

Did you see Severiano Ogan in his house?

A

Yes, ma’am.

Q

So what happened when you saw him in his house?

A

I saw him in his house.

Q

When you saw him in his house, did he say anything to you?

A
Q

Yes, ma’am.
What did he say to you?

A

He told me: “Do not go away.”

Q

What did you say?

A

I did not leave.

Q

What else happened?

A

He removed his pants and he removed my pants and then he raped me.

Q

How did he rape you?

A

Because he brought out his penis and he “dinama na sak-en,” he placed his

of

penis
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inside my vagina.

Fiscal Dominguez:
Your Honor “dama” in Kayan means rape.

Atty. Carantes

Q

You stated he placed his penis inside your vagina, what happened after

A

Sperm came out from him, ma’am.

Q

Can you describe how the sperm [looked] like?

A

It looks like mucous, ma’am.

Q

How did you know that?

A

Because it looks like mucous.

Q

After that, Madam Witness, what else happened?

A

And then afterwards he gave me P10.00

Q

Did he say anything when he gave that P10.00?

A

Yes, ma’am.

Q

What did he say?

that?
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A
your father.”

He said: “Do not tell anybody of what happened now otherwise I will

Q

After he said these, what else happened?

A

[30]
I went to Gagawa.

shoot

xxxx

Fiscal Dominguez

May we ask additional questions.

COURT

Proceed.

Fiscal Dominguez

Q
Madam Witness, what did you feel when this Severiano Ogan inserted his
penis into your vagina?

A

[31]
I felt pain.

In ruling against Ogan’s argument, the appellate court correctly turned to jurisprudence
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that holds that even the slightest penetration of the female organ constitutes carnal
[32]
Where penetration is not fully established, as accused-appellant insists, we
knowledge.
have held that consummated rape can still be based on the victim’s testimony that she felt pain
[33]
[34]
in the attempt at penetration.
People v. Brioso
explains that the Court looks for other
details in the evidence presented to be convinced that there was a penetration of the labia of
the pudendum of the victim. In the instant case, BBB’s testimony that she felt pain while Ogan
inserted his penis into her sexual organ is corroborated by the medical findings of hymenal
lacerations. We are thus convinced that Ogan did not merely commit acts of lasciviousness but
was able to consummate the rape of BBB. The totality of the evidence points only to this
conclusion.
We present an important observation on courts and counsel acting on cases involving
children. The problem encountered by the trial court in eliciting a clear and concise testimony
from the child witnesses could have been avoided by asking questions that were appropriatelyphrased for a child their age.

This case was decided by the trial court in 2002, when the Rule on Examination of a
Child Witness was already effective. The Rule provides:
SEC. 19. Mode of questioning.— The court shall exercise control over the questioning of
children so as to (1) facilitate the ascertainment of the truth, (2) ensure that questions are
stated in a form appropriate to the developmental level of the child, (3) protect children from
harassment or undue embarrassment, and (4) avoid waste of time.
The court may allow the child witness to testify in a narrative form.

To borrow from the Rule, courts must exercise control to ensure that questions are stated
in a form appropriate to the developmental level of the child. Even calling her simply by her
name rather than “Madame Witness” would have made BBB more responsive and comfortable
on the witness stand. Had the Rule been followed, BBB would have been able to have an easier
time communicating with the court and the lawyers during the trial. There would have been no
confusion as to the details of her ordeal.
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Penalty Imposed
It bears noting that both the trial and appellate courts did not specify what kind of
[35]
In awarding damages, the trial
damages was being awarded apart from civil indemnity.
[36]
court should state the factual bases of the award of these damages.

Thus, in rape cases,

damages may refer to moral and exemplary, and these must be specified as these have different
[37]
bases.

In Criminal Case No. 1256, accused-appellant was sentenced to reclusion perpetua, and
pay civil indemnity of PhP 75,000 and pay damages of PhP 25,000.
The award of civil indemnity to the rape victim is mandatory upon the finding that rape
took place. The imposable indemnity is PhP 75,000 if the death penalty is imposed, and PhP
[38]
50,000 if the penalty is reclusion perpetua.

In Criminal Case No. 1256, the crime

committed is simple rape under Article 266-A of the Revised Penal Code when the offended
party is under 12 years old, and the imposable penalty is reclusion perpetua. We thus modify
the award of PhP 75,000 to PhP 50,000 as civil indemnity
Moral damages, on the other hand, are awarded to rape victims without need of proof
other than the fact of rape under the assumption that the victim suffered moral injuries from the
experience she underwent. This award is separate and distinct from the awarded civil indemnity
[39]
and is currently set at PhP 50,000.
[40]
this is not
Exemplary damages are also in order. As we held in People v. Pascual,
the first time that a child has been snatched from the cradle of innocence by some beast to sate
its deviant sexual appetite. Ogan should thus also be made to pay exemplary damages to
somehow abate this distressing trend. Current jurisprudence pegs this award at PhP

10/10/2014 10:07 AM

G.R. No. 186461

17 of 20

http://sc.judiciary.gov.ph/jurisprudence/2010/july2010/186461.htm

[41]
30,000.
In Criminal Case No. 1257, the appellate court modified accused-appellant’s penalty to
reclusion perpetua, and increased civil indemnity to PhP 75,000. PhP 25,000 in damages was
also awarded. The award of civil indemnity and damages must be modified to conform to
prevailing jurisprudence. Since we find that accused-appellant only committed simple rape
under Art. 266-A of the Code when the offended party is under 12 years old, he must pay the
corresponding damages of PhP 50,000 as civil indemnity, PhP 50,000 as moral damages, and
PhP 30,000 as exemplary damages.
WHEREFORE, the appeal is DENIED. The Decision of the Court of Appeals in
CA-G.R. CR-H.C. No. 02199 finding accused-appellant guilty of rape is AFFIRMED with
the MODIFICATION that in Criminal Case Nos. 1256 and 1257, accused-appellant is
ordered to pay each victim PhP 50,000 as civil indemnity, PhP 50,000 as moral damages, and
PhP 30,000 as exemplary damages.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson
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DECISION
VELASCO, JR., J.:

The Case
[1]
This is an appeal from the July 26, 2010 Decision

of the Court of Appeals (CA) in
[2]

CA-G.R. CR-H.C. No. 03489, which affirmed in toto the June 30, 2008 Decision

in

Criminal Case No. 117310-H of the Regional Trial Court (RTC), Branch 261 in Pasig City.
The RTC found accused Ben Rubio y Acosta (Rubio) guilty beyond reasonable doubt of the
crime of Rape.
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The Facts
On January 6, 2006, Rubio was charged before the RTC with qualified rape. The
accusatory portion of the Information provides:
On or about January 8, 2000, in Pasig City and within the jurisdiction of this Honorable
Court, the defendant, being her father, with lewd design and by means of force, violence and
intimidation, did then and there willfully, unlawfully and feloniously have sexual intercourse
[3]
with [AAA], 15 years old, against her will and consent.
[4]
Contrary to Law.

Upon arraignment, Rubio pleaded “not guilty.” During the pre-trial conference, Rubio
admitted being the father of private complainant AAA and that she was under eighteen (18)
years of age when the alleged rape happened. Trial ensued.
Through the testimony of AAA, it was established that on January 8, 2000 at around two
o’clock in the afternoon, she was sleeping inside their house with her two-year old sister and
three-year old brother, when the accused approached her and removed her shorts and panty.
AAA tried to push him away but he was too strong, and he succeeded in inserting his penis
inside her vagina. AAA continued resisting despite being afraid that the accused would hurt
her. After some time, the accused ejaculated outside her vagina.
At around four o’clock in the afternoon of the same day, AAA went to a neighbor, a
certain “Kuya Gene” who is a Barangay Tanod, and informed him that she was raped by her
own father. They then proceeded to the Barangay Hall and to the Police Headquarters to file a
[5]
complaint against her father.
AAA further testified that she did not tell her mother about the incident, because she
knew the latter would not believe her. AAA averred that she was first raped by her father in
1993, and when she reported this to her mother, she was casually told to forget about the
[6]
incident, because it would bring shame to their family.
Dr. Emmanuel Reyes, a medico-legal expert who examined the private complainant after
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the alleged rape incident, testified that he found a shallow-healed laceration at a three o’clock
position as well as a deep-healed laceration at a six o’clock position on the complainant’s labia
[7]
minora which showed that she had been subjected to numerous sexual assaults.
For the defense, Rubio took the witness stand. He described the place where the alleged
rape occurred as a small house made of wood with one room, and a floor area of around 10 x
12 meters. At that time, three families were occupying the house including the complainant’s
grandmother, aunt, uncle, and cousin. Considering the cramped space, the accused asserted that
if anything happened within its confines, such as rape, it could be easily noticed by other
persons in the room. He also declared that AAA, sometime in 1991, threatened to kill him
[8]
because of his alleged womanizing.
Rulings of the RTC and the CA
On June 30, 2008, the RTC rendered its Decision finding the accused guilty of qualified
rape, the dispositive portion of which reads:
WHEREFORE, in light of the foregoing considerations, the prosecution having proved
the guilt of the defendant BEN RUBIO y ACOSTA beyond reasonable doubt, he is hereby
meted out the penalty of Reclusion Perpetua without eligibility of parole. Accused is likewise
ordered to pay the victim the sum of Seventy Five Thousand Pesos (P75,000.00) as civil
indemnity, Fifty Thousand Pesos (P50,000.00) as moral damages without necessity of proving
the same. An amount of Twenty Five Thousand Pesos (P25,000.00) as exemplary damages is
also in order to deter fathers with perverse behavior from sexually abusing their daughters.
The Warden of Nagpayong City Jail, Pasig City, Metro Manila is hereby directed to
immediately transfer the defendant to the Bureau of Corrections, New Bilibid Prisons,
Muntinlupa.
[9]
SO ORDERED.

Rubio filed an appeal with the CA, which affirmed in toto the decision of the RTC. The
decretal portion of the July 26, 2010 Decision of the CA reads:
WHEREFORE, in view of the foregoing premises, the instant appeal is hereby ordered
[10]
DISMISSED, and the appealed decision is AFFIRMED in toto.
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Hence, We have this appeal. The Office of the Solicitor General, for the People and by
Manifestation and Motion, opted not to file a supplemental brief. Accused-appellant entered a
similar manifestation.

Thus, in resolving the instant appeal, We consider the issues and

arguments he earlier raised in his Brief for the Accused-Appellant before the CA.
Accused-appellant raises the following issues for Our consideration:
I.

THE COURT A QUO GRAVELY ERRED IN FINDING THE ACCUSEDAPPELLANT GUILTY BEYOND REASONABLE DOUBT OF THE CRIME
CHARGED; AND

II.

THE COURT A QUO GRAVELY ERRED IN REJECTING THE ACCUSED[11]
APPELLANT’S DEFENSE.

Our Ruling
We uphold the ruling of the CA.
Guiding Principles in Rape Cases
In deciding rape cases, We are guided by these three well-entrenched principles:
(a) an accusation for rape is easy to make, difficult to prove and even more difficult to
disprove; (b) in view of the intrinsic nature of the crime, the testimony of the complainant
must be scrutinized with utmost caution; and (c) the evidence of the prosecution must stand on
its own merits and cannot draw strength from the weakness of the evidence for the
[12]
defense.

As a result of these guiding principles, the credibility of the victim becomes the single most
[13]
important issue.
Core Issue: Credibility of the Victim-Complainant
When it comes to credibility, the trial court’s assessment deserves great weight, and is
even conclusive and binding, if not tainted with arbitrariness or oversight of some fact or
[14]
circumstance of weight and influence.

The reason is obvious. Having the full opportunity
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to observe directly the witnesses’ deportment and manner of testifying, the trial court is in a
[15]
As this
better position than the appellate court to evaluate testimonial evidence properly.
Court held in People v. Gabrino:
We have held time and again that “the trial court’s assessment of the credibility of a
witness is entitled to great weight, sometimes even with finality.” As We have reiterated in the
recent People v. Combate, where there is no showing that the trial court overlooked or
misinterpreted some material facts or that it gravely abused its discretion, then We do not
disturb and interfere with its assessment of the facts and the credibility of the witnesses. This
is clearly because the judge in the trial court was the one who personally heard the accused
and the witnesses, and observed their demeanor as well as the manner in which they testified
during trial. Accordingly, the trial court, or more particularly, the RTC in this case, is in a
[16]
better position to assess and weigh the evidence presented during trial.

Accused-appellant alleges that the testimony of the victim is replete with material
inconsistencies and questions her credibility, to wit:
1.

2.

3.

[17]
AAA first testified that she returned to their house on September 15, 1997
but during
[18]
cross-examination she stated that she returned to the house of her parents in 1999.
AAA alleged at one point that the accused-appellant had physically beaten her once prior
[19]
to the sexual assault subject of the instant case
but she then categorically stated that
[20]
accused-appellant never laid a hand on her.
[21]
AAA at first alleged that there was a store in their house at the time of the rape,
but
[22]
later said it was already closed.

Although there are inconsistencies in AAA’s testimony, inaccuracies and inconsistencies
[23]
This Court finds that these
in the rape victim’s testimony are to be expected.
inconsistencies are not material to the instant case. We held, “Rape victims are not expected to
make an errorless recollection of the incident, so humiliating and painful that they might in fact
be trying to obliterate it from their memory. Thus, a few inconsistent remarks in rape cases will
[24]
not necessarily impair the testimony of the offended party.”
There is no showing that the trial court’s findings were tainted with arbitrariness or
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oversight; hence, the trial court’s finding as to the credibility of the victim is final and binding
on this Court.
Furthermore, it bears stressing that testimonies of child victims are given full weight and
credit, for youth and immaturity are badges of truth. In People v. Perez, the Court aptly held:
This Court has held time and again that testimonies of rape victims who are young and
immature deserve full credence, considering that no young woman, especially of tender age,
would concoct a story of defloration, allow an examination of her private parts, and thereafter
pervert herself by being subject to a public trial, if she was not motivated solely by the desire
to obtain justice for the wrong committed against her. Youth and immaturity are generally
badges of truth. It is highly improbable that a girl of tender years, one not yet exposed to the
ways of the world, would impute to any man a crime so serious as rape if what she claims is
[25]
not true.

Elements of Qualified Rape Duly Proved
The elements of rape as provided in the Revised Penal Code (RPC) are as follows:
ART. 266-A. Rape, When and How Committed. – Rape is committed –
1.

By a man who shall have carnal knowledge of a woman under any of the following
circumstances:
a. Through force, threat or intimidation;
b. When the offended party is deprived of reason or is otherwise unconscious;
c. By means of fraudulent machination or grave abuse of authority;
When the offended party is under twelve (12) years of age or is demented, even
d.
though none of the circumstances mentioned above be present. (Emphasis supplied.)

And one of the aggravating circumstances that would qualify the crime and raise the
penalty to death is:
ART. 266-B. Penalties –
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of the
following aggravating/qualifying circumstances:
When the victim is under eighteen (18) years of age and the offender is a parent,
1)
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil
degree, or the common law spouse of the parent of the victim. (Emphasis supplied.)
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The testimony of the victim-complainant is as follows:
Q:
A:

On January 8, 2000 at about 2 o`clock in the afternoon, do you recall where you were?
Yes, Sir.

Q:
A:
Q:
A:

Where were you then at the said date and time?
I was at our room, sir.
What were you doing in your room at that time?
I was sleeping, sir.

Q:

While you were sleeping was there anything unusual that happened?
xxxx

A:

Yes, sir.

Q:
A:

What was that?
Ben Rubio removed my shorts and my panty, sir.

Q:
A:

What did you do when Ben Rubio removed your shorts and your panty?
I pushed him, sir.

Q:
A:

How did you know that it was Ben Rubio who removed your shorts and panty when
you said you were sleeping at that time?
When I woke up he was already in front of me, he was laying [sic] face down, sir.

Q:
A:

You said Ben Rubio, if he is inside the courtroom will you be able to identify him?
Yes, sir.

Q:

Will you point to him?

Interpreter:
The witness pointed to the only accused seated on the first bench of the courtroom
wearing yellow t-shirt and maong pants, who, when asked, identified himself as Ben Rubio.
Q:
A:

You said that when Ben Rubio removed your shorts and panty you pushed him, were
you able to push him?
No, sir because he was stronger than me.

Q:
A:

Was he able to remove your shorts and panty?
Yes, sir.

Q:
A:

What happened after he was able to remove your shorts and panty?
He inserted his penis inside my vagina, sir.

Q:
A:

What did you do when he inserted his penis inside your vagina?
I resisted, sir.

Q:

How did you resist?
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A:

I moved my body but I was not able to resist because he was stronger than me, sir.

Q:
A:

Did you shout?
No, sir.

Q:

Why?

A:

[26]
Because if I shout he would hurt me, sir.

The testimony of AAA stated that accused-appellant had carnal knowledge with her, and,
thus, being AAA’s father, he is presumed to have employed force and/or intimidation. The fear
towards her father was more than enough to intimidate her to submit to his lewd advances
[27]
without shouting for help.
[28]
The
The sole testimony of a rape victim, if credible, suffices to convict.
complainant’s testimony––if credible, natural, convincing, and consistent with human nature
[29]
and the normal course of things––may suffice to support a conviction of rape.
This Court
finds that the testimony of AAA is straightforward and convincing with no inconsistency with
regard to the material elements of the crime of rape.
Furthermore, the aggravating circumstances of minority and relationship were stipulated
upon during pre-trial; thus, there is no further need to prove them during trial.
Accused-appellant seeks to deny the charge against him by stating that the victim did not
shout during the alleged bestial act. The Court has declared repeatedly that “[f]ailure to shout
or offer tenacious resistance [does] not make voluntary [the victim’s] submission to [the
[30]
perpetrator’s] lust. Besides, physical resistance is not an essential element of rape.”
Accused-appellant further claims that it is unlikely that rape was committed, because the
house where it allegedly occurred only has one room and was then being occupied by three
families. This is of no consequence. This Court has reiterated that lust is no respecter of time
[31]

and place.

Rape may even be committed in the same room where other family members also

[32]
Besides, it must be noted that the rape occurred in the early afternoon and not in the
sleep.
evening when the rest of the occupants are presumably sleeping in the cramped space.
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Medical Findings Corroborate Rape
Accused-appellant also questions the conclusion of the medical examination done by Dr.
Reyes. He alleges that since the hymenal lacerations have already healed, then these could not
have been due to what AAA claimed, and that even if there were lacerations, it could not be
determined if he was the one who caused them.
We are not convinced.
We must bear in mind that “a medical examination of the victim is not indispensable in a
prosecution for rape inasmuch as the victim’s testimony alone, if credible, is sufficient to
convict the accused of the crime. In fact, a doctor’s certificate is merely corroborative in
[33]
character and not an indispensable requirement in proving the commission of rape.”
[34]
The presence of healed or fresh hymenal laceration is not an element of rape.
[35]
However, it is the best physical evidence of forcible defloration.

Thus, the findings of Dr.

Reyes corroborate and support the testimony of AAA.
Proper Penalties
Since all the elements of qualified rape were duly alleged and proved during the trial, the
proper penalty should be death according to Article 266-B of the RPC. However, with the
effectivity of Republic Act No. 9346, entitled An Act Prohibiting the Imposition of Death
Penalty in the Philippines, the imposition of the supreme penalty of death has been prohibited.
Pursuant to Section 2 of the Act, the penalty to be meted out should be reclusion perpetua
without eligibility for parole.
The trial court correctly awarded PhP 75,000 as civil indemnity, but the amount of moral
and exemplary damages awarded has to be modified consonant to current jurisprudence. Civil
indemnity, which is actually in the nature of actual or compensatory damages, is mandatory
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[36]
Moral damages are automatically granted in a rape
upon the finding of the fact of rape.
case without need of further proof other than the fact of its commission, for it is assumed that a
[37]
rape victim has actually suffered moral injuries entitling her to such an award.
According to
[38]
Likewise,
prevailing jurisprudence, the amount of moral damages should be PhP 75,000.
exemplary damages should have been PhP 30,000, and this is awarded in order to serve as
[39]
public example and to protect the young from sexual abuse.
WHEREFORE, the Decision of the CA in CA-G.R. CR-H.C. No. 03489 is hereby
AFFIRMED, with MODIFICATION in that the award of moral damages is increased to PhP
75,000 and exemplary damages to

PhP 30,000. The civil indemnity and damages shall earn
[40]

interest at six percent (6%) per annum from finality of this Decision until fully paid.

Costs

against accused-appellant.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR:

DIOSDADO M. PERALTA
Associate Justice

ROBERTO A. ABAD
Associate Justice

MARTIN S. VILLARAMA, JR.
Associate Justice
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LEONARDO-DE CASTRO, J.:
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of Appeals (CA) in C~-G.R.
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CR-HC No. 00717 which affirmed, with

an earlier decision' of the Regional Trial Court (RTC) of

Penned by Associate Justice Vicente S.E. Veloso, with Associate Justice Roberto A. Barrios (ret.) and
Associate Justice Amelita G. Tolentino concurring; rollo, pp. 3-33.
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Ligao City, Branch 13, in Criminal Case No. 4134, finding herein accusedappellant Richard O. Sarcia alias "Nogi" guilty beyond reasonable doubt of
the crime of rape ' committed against AAA,4 and sentenced him to suffer the
penalty of Reclusion Perpetua and to pay the amount of P50,000.00 as civil
indemnity, ~50,000.00 as moral damages, and the cost of the suit. However,
the CA modified the penalties imposed by the RTC by imposing the death
penalty,

increasing

the award of civil indemnity

to I!75,000.00,

and

awarding I!25,000.00 as exemplary damages, aside from the I!50,000.00 for
moral damages.

The crime of rape was allegedly committed sometime in 1996 against
AAA, a five (5) year old girl. After almost four (4) years, AAA's father
filed a complaint' for acts of lasciviousness against herein accused-appellant
on July 7, 2000. Upon review of the evidence, the Office of the Provincial
Prosecutor at Ligao, Albay upgraded the charge to rape." The Information'
dated September 5, 2000 reads:

That sometime in 1996 at Barangay Dona Tomasa, Municipality of
Guinobatan, Province of Albay, Philippines, and within the jurisdiction of
this Honorable Court, the above-named accused, with lewd and unchaste
design, and by means of force, threats and intimidation, did then and there
willfully, unlawfully and feloniously have sexual intercourse with [AAA],
who was then 6 years of age, against her will and consent, to her damage
and prejudice.
ACTS CONTRARY TO LAW.

At his arraignment on October 25, 2000, accused-appellant,

with the

assistance of his counsel, entered a plea of not guilty." Thereafter, trial on
the merits ensued.

7

Under Art. 335 ofthe Revised Penal Code as amended by Rep. Act No. 7659.
The real name of the victim is withheld to protect her identity and privacy pursuant to Section 29 of
Republic Act No. 7610, Section 44 of Repubiic Act No. 9262; and Section 40 of A.M. No. 04-10-11SC. See our ruling in People v. Cabalquinto, G. R. No. 167693, September 19,2006,502 SCRA 419.
RTC Record, p. J.
[d. at 12.
[d. at 13.
[d. at 22.
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The prosecution presented the oral testimonies of the victim AAA; her
minor cousin; her father; and Dr. Joana Manatlao, the Municipal Health
Officer of Guinobatan, Albay. The defense presented the accused-appellant
himself, who vehemently denied committing the crimes imputed to him and
Manuel Casimiro, Clerk of Court II of the Municipal Trial COUli at
Guinobatan, Albay.

On January 17, 2003, the trial court rendered its Decision9 finding the
accused-appellant

guilty of the crime of rape and imposed the penalty

mentioned above.

The record of this case was forwarded to this Court in view of the
Notice of Appeal filed by the accused- appellant."

Accused-appellant

filed his Appellant's Brief!

on July 15, 2004,

while the People, through the Office of the Solicitor General, filed its
Appellee's Brief''" on December 15,2004.

Pursuant to our pronouncement in People v. Mateo,13 modifying the
pertinent provisions of the Revised Rules on Criminal Procedure insofar as
they provide for direct appeals from the RTC to this Court in cases in which
the penalty imposed by the trial court is death, reclusion perpetua or life
imprisonment, and the Resolution dated September 19, 1995 in "Internal
Rules of the Supreme Court," the case was transferred, for appropriate action
and disposition, to the CA where it was docketed as CA-G.R. CR-H.C No.
00717.

As stated at the beginning hereof, the CA, in its decision of July 14,
2005, in CA-G.R. CR-HC

9

to
II
12
13

No. 000717, affirmed with modification the

Supra note 2.
CA Record, p. 31.
Id. at 49-56.
Id. at 73-105.
G.R. Nos. 147678-87, July 7, 2004, 433 SeRA 640,657-658.
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judgment of conviction pronounced by the trial court. We quote the lalla of
the CA decision:

WHEREFORE, the judgment of conviction is AFFIRMED.
The
accused, Richard Sarcia y Olivera, is ordered to suffer the penalty of
DEATH, and to pay the victim, [AAA], the amount of (1) Po75,000.00 as
civil indemnity; (2) P,SO,OOO.OO
as moral damages, and (3) P,2S,000.00 as
exemplary damages.
Let the entire records of this case be elevated to the Supreme Court
for review, pursuant to A.M. No. 00-5-03-SC (Amendments to the
Revised Rules of Criminal Procedure to Govern Death Penalty Cases),
which took effect on October 15,2004.
SO ORDERED.

On September 30, 2005, the case was elevated to this Court for further
•

review,

14

In our Resolution15 of November 15,2005, we required the parties to
simultaneously

submit their respective

supplemental

briefs.

Accused-

appellant filed his Supplemental Brief16 on April 7, 2006. Having failed to
submit one, the Office of the Solicitor General (OSG) was deemed to have
waived the filing of its suppleme~tal brief.

In his Brief

filed before the CA, accused-appellant

raised the

following assignment of errors:

I

THE LOWER COURT GRAVELY ERRED IN GIVING CREDENCE
TO THE TESTIMONY OF [AAA], [her cousin] and [her father].
II
THE LOWER COURT GLARINGLY ERRED IN REJECTING THE
DEFENSE OF ALIBI INTERPOSED BY THE ACCUSED WHICH IS
MORE CREDIBLE.

14
15
16

Rollo, p. 1.
Id. at 34.
Id. at 40-44.
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III
THE LOWER COURT GRAVELY ERRED IN NOT ACQUITTING
THE ACCUSED RICHARD SARCIA.

The evidence for the prosecution is summarized by the OSG in the
Appellee's Brief, as follows:

On December 16, 1996, five-year-old [AAA], together with her
[cousin and two other playmates], was playing in the yard of Saling
Crisologo near a mango tree.
Suddenly, appellant appeared and invited [AAA] to go with him to
the backyard of Saling Crisologo's house. She agreed. Unknown to
appellant, [AAA's cousin] followed them.
Upon reaching the place, appellant removed [AAA's] shorts and
underwear.
He also removed his trousers and brief. Thereafter, he
ordered [AAA] to lie down on her back. Then, he lay on top of her and
inserted his penis into [AAA's] private organ. Appellant made an up-anddown movement ("Nagdapadapa tabi"). [AAA] felt severe pain inside her
private part and said "aray." She also felt an intense pain inside her
stomach.
[AAA's cousin], who positioned herself around five (5) meters
away from them, witnessed appellant's dastardly act. Horrified, [AAA's
cousin] instinctively rushed to the house of [AAA's] mother, her aunt
Emily, and told the latter what she had seen. [AAA's] mother answered
that they (referring to {AAA and her cousin} were still very young to be
talking about such matters.
Meanwhile, after satisfying his lust, appellant stood up and ordered
[AAA] to put on her clothes. Appellant then left.
Perplexed, [AAA's cousin] immediately returned to the backyard
of Saling Crisologo where she found [AAA] crying. Appellant, however,
was gone.
[AAA's cousin] approached [AAA] and asked her what
appellant had done to her. When [AAA] did not answer, [her cousin] did
not ask her any further question and just accompanied her home.
At home, [AAA] did not tell her mother what appellant had done
to her because she feared that her mother might slap her. Later, when her
mother washed her body, she felt a grating sensation in her private part.
Thereafter, [AAA] called for [her cousin]. [AAA's cousin] came to their
house and told [AAA's] mother again that appellant had earlier made an
up-and-down movement on top of [AAA]. [AAA's mother], however did
not say anything. At that time, [AAA's] father was working in Manila.
Dr. Joana Manatloa is the Municipal Health Officer of Guinobatan,
Albay. She testified that: (1) it was the rural health officer, Dr. Reantaso,
who conducted a physical examination on [AAA]; (2) Dr. Reantaso
prepared and signed a medico-legal certificate containing the result of
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[AAA]'s examination; (3) Dr. Reantaso, however, had already resigned as
rural health officer of Guinobatan, Albay; (4) as a medical doctor, she can
interpret, the findings in said medico-legal certificate issued to [AAA]; (5)
[AAA]'s medical findings are as follows: "negative for introital vulvar
laceration nor scars, perforated hymen, complete, pinkish vaginal mucosa,
vaginal admits little finger with resistance; (6) the finding "negative for
introital bulvar laceration nor scars" means, in layman's language, that
there was no showing of any scar or wound, and (7) there is a complete
perforation of the hymen which means that it could .have been subjected to
a certain trauma or pressure such as strenuous exercise or the entry of an
object like a medical instrument or penis.l '

On the other hand, the trial court summarized the version of the
defense as follows:

Richard Sarcia, 24 years old, single, student and a resident of Dona
Tomasa, Guinobatan, Albay denied he raped [AAA]. While he knows
[AAA's] parents, because sometimes they go to their house looking for his
father to borrow money, he does not know [AAA] herself. His father
retired as a fireman from Crispa in 1991 while his mother worked as an
agriculturist in the Municipality of Teresa, Antipolo, RizaL
As an
agriculturist of the Department of Agriculture, his mother would bring
seedlings and attend seminars in Batangas and Baguio.
They were
residing in Cainta, Rizal when sometime in 1992 they transferred
residence to Guinobatan, Albay. His father is from barangay Masarawag
while his mother is from barangay Dona Tomasa both of Guinobatan,
Albay. After their transfer in Guinobatan, his mother continued to be an
agriculturist while his father tended to his I-hectare coconut land. Richard
testified he was between fourteen (14) and fifteen (15) years old in 1992
when they transferred to Guinobatan. Between 1992 and 1994 he was out
of school. But from 1994 to 1998 he took his high school at Masarawag
High School. His daily routine was at about 4:00 o'clock in the aftemoon
after school before proceeding home he would usually play basketball at
the basketball court near the church in Dofia Tomasa about 1 kilometer
away from their house. When her mother suffered a stroke in 1999 he and
his father took turns taking care of his mother. Richard denied molesting
other girls ... and was most surprised when he was accused of raping
[AAA). He knows Saling Crisologo and the latter's place which is more
than half kilometer to their house. Richard claimed Salvacion Bobier,
grandmother of Mae Christine Camu, whose death on May 7, 2000 was
imputed to him and for which a case for Murder under Criminal Case No.
4087 was filed against him with the docile cooperation of [AAA's] parents
who are related to Salvacion, concocted and instigated [AAA's] rape
charge against him to make the case for Murder against him stronger and
life for him miserable. He was incarcerated on May 10, 2000 for the
Murder charge and two (2) months later while he already in detention, the
rape case supposedly committed in 1996 was filed against him in the
Municipal Trial Court (MTC) of Guinobatan, Albay. He was to learn
about it from his sister, Marivic, on a Sunday aftemoon sometime on July
20, 2000 when his sister visited him in jail. He naturally got angry when
he heard of this rape charge because he did not do such thing and recalled

17
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telling his sister they can go to a doctor and have the child examine to
prove he did not rape her. Subsequently, from his sister again he was to
learn that the rape case was ordered dismissed.
On cross-examination, Richard admitted [AAA's] mother, is also
related to his father, [AAA mother'S] father, being a second cousin of his
father. Richard is convinced it is not the lending of money by his father to
the AAA's family as the motive for the latter to file the rape case against
him but the instigation of Salvacion Bobier.
Manuel A. Casimiro, Clerk of Court II of the Municipal Trial
Court (MTC), Guinobatan, Albay, testified on the records of Criminal
Case No. 7078 filed in MTC Guinobatan, Albay against Richard Sarcia for
Rape in relation to RA 7610 relative to the alleged withdrawal of said rape
case but the accused through counsel failed to formally offer the marked
exhibits relative to said case. 18

Accused-appellant

alleges that the trial court erred in convicting him,

as the prosecution was not able to prove his guilt beyond reasonable doubt.
He assailed the credibility of the prosecution witnesses, AAA, her cousin
and her father on the following grounds: (1) the testimonies of AAA and her
cousin were inconsistent with each other; (2) the victim was confused as to
the date and time of the commission of the offense; (3) there was a four-year
delay in filing the criminal case, and the only reason why they filed the said
case was "to help Salvacion Bobier get a conviction of this same accused in
a murder

case filed by said Salvacion

granddaughter

Bobier

for the death of her

Mae Christine Camu on May 7, 2000."

Accused-appellant

stressed that the same Salvacion Bobier helped AAA's father in filing the
said case for rape.

Accused-appellant

also claimed that the prosecution

failed to prove that he employed force, threats or intimidation to achieve his
end.

Finally,

accused-appellant

harped on the finding in the medical

certificate issued by Dr. Reantaso and interpreted by Dr. Joana Manatlao,
stating "negative for introital bulvar laceration nor scar which means that
there was no showing of any scar or wound."

In

his

Appellee's

Brief

accused-appellant

pointed

out

the

inconsistencies between AAA's and her cousin's testimonies as follows: (1)

18

Id. at 49-55.
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the cousin testified that she played with AAA at the time of the incident,
while AAA testified that she was doing nothing before accused-appellant
invited her to the back of the house of a certain Saling; (2) the cousin
testified

that when she saw accused-appellant

doing the push-and-pull

motion while on top of AAA, the latter shouted in a loud voice contrary to
AAA's testimony that when accused-appellant was inside her and started the
up-and-down motion, she said "aray"; (3) when the cousin returned to AAA
after telling the latter's mother what accused-appellant
she found AAA crying.

had done to AAA,

AAA however testified that, after putting on her

clothes, she invited the cousin to their house; and (4) the cousin testified that
other children were playing at the time of the incident, but AAA testified
that there were only four of them who were playing at that time.

As it is oft-repeated, inconsistencies in the testimonies of witnesses,
which refer only to minor details and collateral matters, do not affect the
veracity and weight of their testimonies
relating

the principal

occurrence

where there is consistency

and the positive

identification

in

of the

accused. Slight contradictions in fact even serve to strengthen the credibility
of the witnesses and prove that their testimonies are not rehearsed.
such inconsistencies,

and even improbabilities,

Nor are

unusual, for there is no

person with perfect faculties or senses.l" The alleged inconsistencies in this
case are too inconsequential to overturn the findings of the court a quo. It is
important that the two prosecution witnesses were one in saying that it was
accused-appellant
straightforward

who sexually abused AAA.

Their positive, candid and

narrations of how AAA was sexually abused by accused-

appellant evidently deserve full faith and credence.

When the rape incident

happened, AAA was only five (5) years old; and when she and her cousin
testified, they were barely 9 and 11 years old, respectively.

This Court has

had occasion to rule that the alleged inconsistencies in the testimonies of the
witnesses can be explained by their age and their inexperience with court
proceedings,

19

and that even the most candid of witnesses commit mistakes

People v. Pen-eras, et al., G.R. No. 139622, July 31, 2001, 362 SeRA 202,210.
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and make confused and inconsistent statements.
young witnesses, who could be overwhelmed
courtroom.
.

inaccuracy.

This is especially true of
by the atmosphere of the

Hence, there is more reason to accord them ample space for
20

Accused-appellant

capitalizes on AAA's inability to recall the exact

date when the incident in 1996 was committed.

Failure to recall the exact

date of the crime, however, is not an indication of false testimony, for even
discrepancies

regarding

exact dates of rapes are inconsequential

and

immaterial and cannot discredit the credibility of the victim as a witness."
In People v. Purazo,22 We ruled:

We have ruled, time and again that the date is not an essential
element of the crime of rape, for the gravamen of the offense is carnal
knowledge of a woman. As such, the time or place of commission in rape
cases need not be accurately stated. As early as 1908, we already held that
where the time or place or any other fact alleged is not an essential
element of the crime charged, conviction may be had on proof of the
commission of the crime, even if it appears that the crime was not
committed at the precise time or place alleged, or if the proof fails to
sustain the existence of some immaterial fact set out in the complaint,
provided it appears that the specific crime charged was in fact committed
prior to the date of the filing of the complaint or information within the
period of the statute of limitations and at a place within the jurisdiction of
the court.

Also in People v. Salalima,23 the Court held:

Failure to specify the exact dates or time when the rapes occurred
does not ipso facto make the information defective on its face. The reason
is obvious. The precise date or time when the victim was raped is not an
element of the offense. The gravamen of the crime is the fact of carnal
knowledge under any of the circumstances enumerated under Article 335
of the Revised Penal Code. As long as it is alleged that the offense was
committed at any time as near to the actual date when the offense was
committed an information is sufficient. In previous cases, we ruled that
allegations that rapes were committed "before and until October 15,
1994," "sometime in the year 1991 and the days thereafter," "sometime in
November 1995 and some occasions prior and/or subsequent thereto" and

20

21
22
23

People v.
230.
People v.
G.R. No.
G.R. No.

Amazan, et al., G.R. Nos. 136251,138606 & 138607, January 16,2001,349
Lilo, G. R. Nos. 140736-39, February 4,2003,396 SeRA 674, 680.
133189, May 5, 2003, 402 SeRA 541,550.
137969-71, August 15,2001,363 scnx 192,201.

SeRA 218,
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"on or about and sometime in the year 1988" constitute sufficient
compliance with Section 11, Rule 110 of the Revised Rules on Criminal
Procedure.

In this case, AAA's declaration that the rape incident took place on
December 15, 1996 was explained by the trial court, and we quote:

The rape took place in 1996. As earlier noted by the Court the date
December 15, 1996 mentioned by [AAA] may have been arbitrarily
chosen by the latter due to the intense cross-examination
she was
subjected but the Court believes it could have been in any month and date
in the year 1996 as in fact neither the information nor [AAA's] sworn
statement mention the month and date but only the year.24

Likewise, witnesses' credibility is not affected by the delay in the
filing of the case against accused-appellant. Neither does the delay bolster
accused-appellant's

claim that the only reason why this case was filed

against him was "to help Salvacion Bobier get a conviction of this same
accused-appellant in the case of murder filed by Salvacion Bobier for the
death of her granddaughter Mae Christine Camu on May 7, 2000."

The rape victim's delay or hesitation in reporting the crime does not
destroy the truth of the charge nor is it an indication of deceit. It is common
for a rape victim to prefer silence for fear of her aggressor and the lack of
courage to face the public stigma of having been sexually abused. In People
v. Coloma'? we even considered an 8-year delay in reporting the long history
of rape by the victim's father as understandable and not enough to render
incredible the complaint of a I3-year-old daughter. Thus, in the absence of
other circumstances that show that the charge was a mere concoction and
impelled by some ill motive, delay in the filing of the complainant is not
sufficient to defeat the charge.

Here, the failure of AAA's parents to

immediately file this case was sufficiently justified by the complainant's
father in the latter's testimony, thus:

24

CA Record, p. 29.

25

G.R. NQ. 95755, May 18, 1993,222 SeRA 255.
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But, did you not say, please correct me if! am wrong, you got angry
when your wife told you that something happened to Hazel way
back in 1996?
Yes, sir.

A
Q

Yet, despite' your anger you were telling us that you waited until
June to file this case?
After I heard about the incident, I and my wife had a talk for which
reason that during that time we had no money yet to use in filing the
case, so we waited. When we were able to save enough amounts, we
filed the case.26

A

Accused-appellant

also contends that he could not be liable for rape

because there is no proof that he employed force, threats or intimidation in
having carnal knowledge of AAA. Where the girl is below 12 years old, as
in this case, the only subject of inquiry is whether "carnal knowledge" took
place. Proof of force, intimidation or consent is unnecessary, since none of
these is an element of statutory rape. There is a conclusive presumption of
absence of free consent when the rape victim is below the age of twelve.r"

Accused-appellant

harps on the medical

report, particularly

the

conclusion quoted as follows: "negative for introital bulvar laceration nor
scars, which means, in layman language, that there was no showing of any
scar or wound."

The Court has consistently ruled that the presence of

lacerations in the victim's sexual organ is not necessary to prove the crime
of rape and its absence does not negate the fact of rape. A medical report is
not indispensable

in a prosecution for rape."

AAA's

meets the test of credibility, and that is sufficient to

testimony

What is important is that

convict the accused.

Accused-appellant's

defense of denial was properly rejected.

Time

and time again, we have ruled that denial like alibi is the weakest of all
defenses,

because

it is easy to concoct

Furthermore,

it

identification

of appellant

26
27
28

cannot

prevail

over

the

and difficult
positive

and

to disprove.
unequivocal

by the offended party and other witnesses.

TSN, July 12,2001, p. 20.
People v. Rote, G.R. No. 146188, December 11,2003,418 SCRA 275,285.
People v. Dizon, G.R. NO'1 129236, October 17,2001,367 SCRA 417,428.

Decision

12

G.R. No. 169641

Categorical and consistent positive identification, absent any showing of ill
motive on the part of the eyewitness testifying on the matter, prevails over
the appellants' defense of denial and alibi?9 The shallow hypothesis put
forward by accused-appellant that he was accused of raping AAA due to the
instigation of Salvacion Bobier hardly convinces this Court. On this score,
the trial court aptly re~ched the following conclusion:

... True, Salvacion Bobier actively assisted AAA's family file the
instant case against the accused, but the Court believes [AAA's] parents
finally decided to file the rape case because after they have come to realize
after what happened to Mae Christine Camu that what previously [AAA
and her cousin] told her mother and which the latter had continually
ignored is after all true.

AAA was barely 9 years of age when she testified. It has been stressed
often enough that the testimony of rape victims who are young and
immature deserve full credence. It is improbable for a girl of complainant's
age to fabricate a charge so humiliating to herself and her family had she not
been truly subjected to the painful experience of sexual abuse. At any rate, a
girl of tender years, innocent and guileless, cannot be expected to brazenly
impute a crime so serious as rape to any man if it were not true.30 Parents
would not sacrifice their own daughter, a child of tender years at that, and
subject her to the rigors and humiliation of public trial for rape, if they were
not motivated by an honest desire to have their daughter's transgressor
punished accordingly."

Hence, the logical conclusion is that no such

improper motive exists and that her testimony is worthy of full faith and
credence.

The guilt of accused-appellant having been established beyond
reasonable doubt, we discuss now the proper penalty to be imposed on him.

Article 335 of the Revised Penal Code, as amended by Republic Act

29
30
31

People v. Sansaet, G.R. No. l39330, February 6, 2002, 376 SeRA 426, 432.
People v. Segovia, G.R. No. 138974, September 19,2002,389 SeRA 420, 427.
People v. Las Pihas, Jr., G.R. No. 133444, February 20, 2002, 377 SeRA 377, 389.
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No. 7659,32 was the governing

law at the time the accused-appellant

committed the rape in question.

Under the said law, the penalty of death

shall be imposed when the victim of rape is a child below seven years of
age. In this case, as the age of AAA, who was five (5) years old at the time
the rape was committed, was alleged in the information and proven during
trial by the presentation of her birth certificate, which showed her date of
birth as January 16, 1991, the death penalty should be imposed.

However, this Court finds ground for modifying the penalty imposed
by the CA.

We cannot agree with the CA's conclusion that the accused-

appellant cannot be deemed a minor at the time of the commission of the
offense to entitle him to the privileged mitigating circumstance of minority
pursuant to Article 68(2)33 of the Revised Penal Code.

When accused

appellant testified on March 14, 2002, he admitted that he was 24 years old,
which means that in 1996, he was 18 years of age. As found by the trial
court, the rape incident could have taken place "in any month and date in the
year 1996." Since the prosecution was not able to prove the exact date and
time when the rape was committed, it is not certain that the crime of rape
was committed on or after he reached 18 years of age in 1996. In assessing
the attendance of the mitigating circumstance of minority, all doubts should

32

Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659 which restored the death
penalty for heinous crimes effective December 31, 1993, states:
Art. 335. When and how rape is committed. - Rape is committed by having carnal knowledge ofa
woman under any of the following circumstances:
Xxx

xxx

xxx

3. When the woman is under twelve years of age or is demented.
Xxx

xxx

xxx

The death penalty shall also be imposed if the crime of rape is committed
following attendant circumstances:
xxx
33

xxx

with any of the

xxx

4. When the victim is a religious or child below seven (7) years old.
ART. 68. - Penalty to be imposed upon a person under eighteen years oj age. - When the
offender is a minor under eighteen years and his case is one coming under the provisions of the
paragraph next to the last of article 80 of this Code, the following rules shall be observed:
xxx

xxx

xxx

2. Upon a person over fifteen and under eighteen years of age the penalty next lower than that
prescribed by the law shall be imposed, but always in the proper penalty.
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be resolved in favor of the accused, it being more beneficial to the latter. In
fact, in several cases, this Court has appreciated this circumstance on the
basis of a lone declaration of the accused regarding his age."

Under Article 68 of the Revised Penal Code, when the offender is a
minor under 18 years, the penalty next lower than that prescribed by law
shall be imposed, but always in the proper period. However, for purposes of
determining

the proper

penalty

because

of the privileged

mitigating

circumstance

of minority,
the penalty of death is still the penalty to be
.
.

reckoned

with.35

Thus, the proper imposable penalty for the accused-

appellant is reclusion perpetua.

It is noted that the Court is granted discretion in awarding damages
provided in the Civil Code, in case a crime is committed.

Specifically,

Article 2204 of the Civil Code provides that "in crimes, the damages to be
adjudicated

may be respectively

increased or lessened according to the

aggravating

or mitigating circumstances."

The issue now is whether the

award of damages should be reduced in view of the presence here of the
privileged mitigating circumstance of minority of the accused at the time of
the commission of the offense.

A review of the nature and purpose of the damages imposed on the
convicted offender is in order.
defines the term "indemnification,"

Article 107 of the Revised Penal Code
which is included in the civil liability

prescribed by Article 104 of the same Code, as follows:

Art. 107. Indemnification- What is included. - Indemnification for
consequential damages shall include not only those caused the injured
party, but also those suffered by his family or by a third person by reason
of the crime.

Relative to civil indemnity, People v. Victor36 ratiocinated as follows:

34
35
36

People v. Calpito, G.R. No. 123298, November 27,2003,416
SeRA 491, 496.
People v. Quitorio, G .R. No. 116765, January 28, 1998,285 SeRA 196,220,
G.R. No. 127903, July 9, 1998,292 seRA 186,200-201.
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The lower court, however, erred in categorizing the award of
P50,OOO.OO to the offended party as being in the nature of moral damages.
We have heretofore explained in People v. Gementiza that the indemnity
authorized by our criminal law as civil liability ex delicto for the offended
party, in the amount authorized by the prevailing judicial policy and aside
from other proven actual damages, is itself equivalent to actual or
compensatory damages in civil law. It is not to be considered as moral
damages thereunder, the latter being based on different jural foundations
and assessed by the court in the exercise of sound discretion.
One other point of concern has to be addressed. Indictments for
rape continue unabated and the legislative response has been in the form
of higher penalties. The Court believes that, on like considerations, the
jurisprudential path on the civil aspect should follow the same direction.
Hence, starting with the case at bar, if the crime of rape is committed or
effectively qualified by any of the circumstances under which the death
penalty is authorized by the present amended law, the indemnity for the
victim shall be in the increased amount of not less than P75,OOO.OO. This
is not only a reaction to the apathetic societal perception of the penal law,
and the financial fluctuations over time, but also an expression of the
displeasure of the Court over the incidence of heinous crimes against
chastity. (Emphasis Supplied)

The Court has had the occasion to rule that moral damages are
likewise compensatory in nature. In San Andres v. Court of Appealsj' we
held:

x x x Moral damages, though incapable of pecuniary estimation,
are in the category of an award designed to compensate the claimant for
actual injury suffered and not to impose a penalty on the wrongdoer.
(Emphasis Supplied)

In another case, this Court also explained:
What we call moral damages are treated in American jurisprudence
as compensatory damages awarded for mental pain and suffering or
mental anguish resulting from a wrong (25 C.J.S. 815).38 (Emphasis
Supplied)

Thus, according to law and jurisprudence,

civil indemnity is in the

nature of actual and compensatory damages for the injury caused to the
offended party and that suffered by her family, and moral damages are
likewise compensatory in nature. The fact of minority of the offender at the

37
38

G.R. No. L-59493, August 21,1982, 116 SCRA 81, 85.
Bagumbayan Corp. v. Intermediate Appellate Court, G.R. No. L-66274, September 30, 1984, 132
SCRA 441, 446.
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time of the commission of the offense has no bearing on the gravity and
extent of injury caused to the victim and her family, particularly considering
the circumstances

attending this case.

Here, the accused-appelant

have been eighteen at the time of the commission of the rape.

could
He was

accorded the benefit of the privileged mitigating circumstance of minority
because of a lack of proof regarding his actual age and the date of the rape
rather than a moral or evidentiary certainty of his minority.

In any

event,

notwithstanding

mitigating circumstance

the presence

of the privileged

of minority, which warrants the lowering of the

public penalty by one degree, there is no justifiable ground to depart from
the jurisprudential

trend in the award of damages in the case of qualified

rape, considering the compensatory nature of the award of civil indemnity
and moral damages.
Candelario.i'

This was the same stance this Court took in People v.

a case decided on July 28, 1999, which did not reduce the

award of damages.
civil indemnity

At that time, the damages amounted to F7S,OOO.OOfor

and FSO,OOO.OOfor moral damages, even if the public

penalty imposed on the accused was lowered by one degree, because of the
presence of the privileged mitigating circumstance of minority.

The principal

consideration

for the award of damages, under the

ruling in People v. Salom,e4o and People v. Quiachori"

is the penalty

provided by law or imposable for the offense because of its heinousness,
not the public penalty actually imposed on the offender.

Regarding the civil indemnity and moral damages, People v. Salome
explained the basis for increasing the amount of said civil damages as
follows:

39
40
41

G.R. No. 125550, July 28, 1999,311 SCRA 475.
G.R. No. 169077, August 31,2006,500 seRA 659, 676
G.R. No. 170236, August 31,2006,500 SCRA 704, 720
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The Court, likewise, affirms the civil indemnity awarded by the
Court of Appeals to Sally in accordance with the ruling in People v.
Sambrano which states:
"As to damages, we have held that if the rape is perpetrated with any
of the attending qualifying circumstances that require the imposition of the
death penalty, the civil indemnity for the victim shall P75,OOO.OO... Also, in
rape cases, moral damages are awarded without the need proof other than the fact
of rape because it is assumed that the victim has suffered moral injuries entitling
her to such an award. However, the trial court's award of P50,OOO.OOas moral
damages should also be increased to P75,OOO pursuant to current jurisprudence
on qualified rape."

It should be noted that while the new law prohibits the imposition
of the death penalty, the penalty provided for by law for a heinous
offense is still death and the offense is still heinous. Consequently, the
civil indemnity for the victim is still P,75,OOO.OO.

People v. Quiachon also ratiocinates as follows:

With respect to the award of damages, the appellate court,
following prevailing jurisprudence, correctly awarded the following
amounts; P,75,OOO.OO as civil indemnity which is awarded if the crime is
qualified by circumstances warranting the imposition of the death
penalty; P,75,OOO.OO.OO as moral damages because the victim is assumed
to have suffered moral injuries, hence, entitling her to an award of moral
damages even without proof thereof, x x x
Even if the penalty of death is not to be imposed on the appellant
because of the prohibition in R.A. No. 9346, the civil indemnity of
F75,OOO.OOis still proper because, following the ratiocination in People
v. Victor, the said award is not dependent on the actual imposition of
the death penalty but on the fact that qualifying circumstances
warranting
the imposition of the death penalty attended the
commission of the offense. The Court declared that the award of
P,75,OOO.OO shows "not only a reaction to the apathetic societal
perception of the penal law and the financial fluctuations over time
but also the expression of the displeasure of the court of the incidence
of heinous crimes against chastity."

The litmus test therefore, in the determination of the civil indemnity is
the heinous character of the crime committed, which would have warranted
the imposition

of the death penalty, regardless

of whether the penalty

actually imposed is reduced to reclusion perpetua.

As to the award of exemplary damages, Article 2229 of the Civil
Code provides that exemplary or corrective damages are imposed in addition
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to the moral, temperate, liquidated or compensatory damages.
damages are not recoverable as a matter of right.

Exemplary

The requirements of an

award of exemplary damagees are: (1) they may be imposed by way of
example in addition to compensatory damages, and only after the claimant's
right to them has been established; (2) they cannot be recovered as a matter
of right, their determination depending upon the amount of compensatory
damages that may be awarded to the claimant; (3) the act must be
accompanied

by bad faith or done in a wanton, fraudulent, oppressive or

malevolent manner.Y
indemnity
committed,

and moral

Since the compensatory damages, such as the civil
damages,

the exemplary

are increased

damages

should

when qualified
likewise

rape

be increased

IS
111

accordance with prevailing jurisprudence.f

In sum, the increased amount of P75,000.00 each as civil indemnity
and moral damages should be maintained.

It is also proper and appropriate

that the award of exemplary damages be likewise increased to the amount of
P30,OOO.OObased on the latest jurisprudence
qualified

rape.

on the award of damages on

Thus, the CA correctly awarded I!75,000.00

as civil

indemnity. However the award ofI!50,000.00 as moral damages is increased
to I!75,000.0044 and that of P25,OOO.00 as exemplary damages is likewise
increased to I!30,000.00.45

Meanwhile, when accused-appellant was detained at the New Bilibid
Prison pending the outcome of his appeal before this Court, Republic Act
(R.A.) No. 9344, the Juvenile Justice and Welfare Act of 2006 took effect on
May 20, 2006.

The RTC decision and CA decision were promulgated on

January 17, 2003 and July 14, 2005, respectively.

The promulgation of the

sentence of conviction of accused-appellant handed down by the RTC was
not suspended as he was about 25 years of age at that time, in accordance

44

Gatmaitan v. Gonzales, G.R. No. 149226, June 26, 2006, 461 SCRA 591, 605; Octot v. Ybaiiez, G.R.
No. L-48643, January 18, 1982, 111 SeRA 84.
People v. Veluz, G.R. No. 167755, November 28, 2008; People v. Sambrano, G.R. No. 143708,
February 24, 2003, 398 SCRA 106, 117. .
Ibid.

45

People v. Regalar{o, G. R. No. 174483, March 31, 2009.
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Article 192 of Presidential Decree (P.D.) No. 603, The Child and

Youth Welfare Code46 and Section 32 of A.M. No. 02-1-18-SC, the Rule on
Juveniles

tn

Conflict

with

the Law.47

Accused-appellant

IS

now

approximately 31 years of age. He was previously detained at the Albay
Provincial Jail at Legaspi City and transferred to the New Bilibid Prison,
Muntinlupa City on October 13, 2003.

R.A. No. 9344 provides for its retroactive application as follows:

Sec. 68. Children Who Have Been Convicted and are Serving
Sentence. - Persons who have been convicted and are serving sentence at
the time of the effectivity of this Act, and who were below the age of
46

ART. 192. Suspension of Sentence and Commitment of Youthful Offender. - If after hearing the
evidence in the proper proceedings,
the court should find that the youthful offender has committed the
acts charged against him, the court, shall determine the imposable penalty, including any civil liability
chargeable against him.
However, instead of pronouncing judgment of conviction, the court upon
application of the youthful offender and if it finds that the best interest of the public as well as that of the
offender will be served thereby, may suspend all further proceedings and commit such minor to the custody
or care of the Department of Social Welfare and Development andlor to any training institution operated by
the government or any other responsible person until he shall have reached twenty-one years of age, or for
a shorter period as the court may deem proper, after considering the reports and recommendations of the
Department of Social Welfare and Development or the government training institution or responsible
persons under whose care he has been committed.
Upon receipt of the application of the youthful offender for suspension of his sentence, the court
may require the Department of Social Welfare and Development to prepare and submit to the court a social
case study report over the offender and his family;
The youthful offender shall be subject to visitation and supervision by the representative of the
Department of Social Welfare and Development or government training institution as the court may
designate subject to such conditions as it may prescribe.
The benefits of this article shall not apply to a youthful offender who has once enjoyed
suspension of sentence under its provisions or to one who is convicted for an offense punishable by
death or life imprisonment
01" to one who is convicted
for an offense by the Military Tribunals.
(As
amended by P.O. Nos. 1179 and 1210) (Emphasis ours).
47

Sec. 32. Automatic Suspension of Sentence and Disposion Orders, - The sentence shall be
suspended without need of application by the juvenile in conflict with the law. The COUIt shall set the case
for disposition conference within fifteen (15) days from the promulgation of sentence which shall be
attended by the social worker of the Family Court, the juvenile, and his parents or guardian ad litem. It
shall proceed to issue any or a combination of the following disposition measures best suited to the
rehabilitation and welfare of the juvenile; care, guidance, and supervision orders; Drug and alcohol
treatment;
Participation
in group counseling and similar activities; Commitment to the Youth
Rehabilitation Center of the DSWD or other centers for juvenile in conflict with the law authorized by the
Secretary of DSWD.
The Social Services and Counseling Division (SSCD)
by the juvenile in conflict with the law with the disposition
Family Court a status and progress report on the matter. The
evaluation of such report in the presence, if practicable, of the
persons whose presence may be deemed necessary.

of the DSWD shall monitor the compliance
measure and shall submit regularly to the
Family Court may set a conference for the
juvenile, his parents or guardian, and other

The benefits of suspended sentence shall not apply to a juvenile in conflict with the law who
has once enjoyed suspension of sentence, or to one who is convicted of an offense punishable by
death, reclusion perpetua or life imprtsonment,
or when at the time of promulgation
of judgment the
juvenile is already eighteen (IS) years of age or over. (Emphasis ours)
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eighteen (18) years at the time of the commission of the offense for which
they were convicted and are serving sentence, shall likewise benefit from
the retroactive application of this Act. x x x

The aforequoted prOVISIOnallows the retroactive application of the
Act to those who have been convicted and are serving sentence at the time of
the effectivity of this, said Act, and who were below the age of 18 years at
the time of the commission of the offense.

With more reason, the Act

should apply to this case wherein the conviction by the lower court is still
under review.

I-Ience, it is necessary to examine which provisions of R.A.

No. 9344 shall apply to accused-appellant, who was below 18 years old at
the time of the commission of the offense.

Sec. 38 of R.A. No. 9344 provides for the automatic suspension of
sentence of a child in conflict with the law, even if he/she is already 18 years
of age or more at the time he/she is found guilty of the offense charged. It
reads:

Sec. 38. Automatic Suspension a/Sentence. - Once the child who
is under eighteen (18) years of age at the time of the commission of the
offense is found guilty of the offense charged, the court shall determine
and ascertain any civil liability which may have resulted from the offense
committed. However, instead of pronouncing the judgment of conviction,
the court shall place the child in conflict with the law under suspended
sentence, without need of -application:
Provided, however, That
suspension of sentence shall still be applied even if the juvenile is already
eighteen (18) of age or more at the time of the pronouncement of hislher
guilt.
Upon suspension of sentence and after considering the various
circumstances of the child, the court shall impose the appropriate
disposition measures as provided in the Supreme Court on Juvenile in
Conflict with the Law.

The above-quoted provision makes no distinction as to the nature of
the offense committed by the child in conflict with the law, unlike P.D. No.
603 and A.M. No. 02-1-18-SC.48

The said P.D. and Supreme Court (SC)

Rule provide that the benefit of suspended sentence would not apply to a
child in conflict with the law if, among others, he/she has been convicted of

48

See Notes Nos. 46 and 47,
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an offense punishable by death, reclusion perpetua or life imprisonment. In
construing Sec. 38 of R.A. No. 9344, the Court is guided by the basic
principle of statutory construction that when the law does not distinguish, we
should not distinguish."

Since R.A. No. 9344 does not distinguish between

a minor who has been convicted of a capital offense and another who has
been convicted of a lesser offense, the Court should also not distinguish and
should apply the automatic suspension of sentence to a child in conflict with
the law who has been found guilty of a heinous crime.

Moreover, the legislative intent, to apply to heinous cnmes the
automatic suspension of sentence of a child in conflict with the law can be
gleaned from the Senate deliberations50 on Senate Bill No. 1402 (Juvenile
Justice and Delinquency Prevention Act of 2005), the pertinent portion of
which is quoted below:

If a mature minor, maybe 16 years old to below 18 years old is
charged, accused with, or may have committed a serious offense, and may
have acted with discernment, then the child could be recommended by the
Department of Social Welfare and Development (DSWD), by the Local
Council for the Protection of Children (LCPC), or by my proposed Office
of Juvenile Welfare and Restoration to go through a judicial proceeding;
but the welfare, best interests, and restoration of the child should still be a
primordial or primary consideration.
Even in heinous crimes, the
intention should still be the child's restoration, rehabilitation and
reintegration. xxx (Italics supplied)

Nonetheless, ~hile Sec. 38 ofR.A. No. 9344 provides that suspension
of sentence can still be applied even if the child in conflict with the law is
already eighteen (18) years of age or more at the time of the pronouncement
of his/her guilt, Sec. 40 of the same law limits the said suspension of
sentence until the said child reaches the maximum age of 21, thus:

Sec. 40. Return of the Child in Conflict with the Law to Court. -If
the court finds that the objective ofthe disposition measures imposed upon
the child in conflict with the law have not been fulfilled, or if the child in

49
50

People v. Sandiganbayan, G.R. Nos. 147706-07, February 16,2005,451 SCRA 413,421.
Senate Bill No. 1402 on Second Reading by the 13th Congress, 2nd Regular Session, No. 35, held on
November 9, 2005, amendments by Senator Miriam Defensor-Santiago.
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conflict with the law has willfully failed to comply with the condition of
his/her disposition or rehabilitation program, the child in conflict with the
law shall be brought before the court for execution of judgment.
If said child in conflict with the law has reached eighteen (18)
years of age while under suspended sentence, the court shall determine
whether to discharge the child in accordance with this Act, to order
execution of sentence, or to extend the suspended sentence for a certain
specified period or until the child reaches the maximum age of
twenty-one (21) years. (emphasis ours)

To date, accused-appellant is about 31 years of age, and the judgment
of the RTC had been promulgated, even before the effectivity of R.A. No.
9344. Thus, the application of Sees. 38 and 40 to the suspension of sentence
is now moot and academic." However, accused-appellant

shall be entitled

to appropriate disposition under Sec. 51 of R.A. No. 9344, which provides
for the confinement of convicted children as follows:

Sec. 51.
Confinement of Convicted Children in Agricultural
Camps and Other Training Facilities. - A child in conflict with the law
may, after conviction and upon order of the court, be made to serve
his/her sentence, in lieu of confinement in a regular penal institution, in an
agricultural camp and other training facilities that may be established,
maintained, supervised and controlled by the BUCOR, in coordination
with the DSWD.

The civil liability resulting from the commission of the offense is not
affected by the appropriate disposition measures and shall be enforced in
accordance with law.52

WHEREFORE,

the decision of the CA dated July 14, 2005 in CA-

G.R. CR-H. C No. 00717 is hereby AFFIRMED
MODIFICATIONS:

with

the following

(1) the penalty of death imposed on accused-appellant

is reduced to reclusion perpetua;53 and (2) accused-appellant

is ordered to

pay the victim the amount of P75,000.00 and P30,000.OO as moral damages
and exemplary damages, respectively.
amount

51
52
53

The award of civil indemnity in the

of P=75,OOO.OOis maintained.

However,

Padua v. People, G.R. No. 168546, July 23, 2008, 559 SeRA 519,534-535.
Sections 38 and 39 of R.A. No. 9344.
Supra Note 35.

the case shall be
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REMANDED to the court a quo for appropriate disposition in accordance
with Sec. 51 ofR.A. 9344.

SO ORDERED.
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EN BANC

[A.M. No. 99-10-10-SC. November 29, 1999]

Re:

Disciplinary Action against Antonio Lamano, Jr., of the Judgment Division,
Supreme Court
RESOLUTION

GONZAGA_REYES, J.:

Before us is an Affidavit-Complaint filed by Valeriana Almojuela, Property Division of the Court of
Appeals against Antonio Lamano, Jr. of the Judgment Division of the Supreme Court for misconduct. The
complaint states that at about 7:30 in the morning of March 5, 1999 while she was in line at the Supreme
Court canteen she felt somebody from behind insert a finger in between her buttocks which reached her
intimate part. When she turned to see who it was she saw the respondent. She berated him and he
immediately apologized. The complainant stated that instead of feeling remorse the respondent while eating
kept laughing and occasionally looked her way and that even after the day of the incident the respondent
continued to tell his friends about it causing more pain and humiliation to the complainant.
The respondent filed Answer to the Complaint and states that it was a case of mistaken identity. He only
wanted to play a prank on his friend Carlo of the Judicial Records Office of the Supreme Court who looked
like the complainant from behind. Respondent alleges that he touched or squeezed but not fingered the
complainant’s buttocks and that when he saw that the person he touched was not his friend Carlo but the
complainant he immediately apologized. Respondent denies spreading gossip about the incident.
A friend of the respondent, Rodolfo Reboredo, who was present at the scene of the incident stated in his
affidavit:
“At nasaksihan ko na inakbayan niya (Lumano, Jr) ang nasabing nakasuot ng striped na T-shirt at maong na
pantalon. Sa pag-aakala ko na kilala niya iyon hindi ko ito binigyan ng pansin, at laking gulat ko na lamang
ang malakas na pagpapaumanhin ni Antonio Lamano na sabi ay “sorry po ma’am, hindi ko po sinasadya,
inaamin ko na nagkamali po ako, sorry po talaga.” Nang matapos ang argumento kami ay naupo na sa hapag
kainan kasama si G. Otillo Pamittan, at si Antonio ay nakayukong umiiling-iling at natatawa sa kanyang sarili.
Tinanong ko kung ano ang ginawa niya at ang sabi niya ay “pare, nagkamali ako, ang akala ko si Carlo yong
babae, sinundot ko iyong puwet”
In her Reply complainant reiterated that respondent inserted his finger in between her buttocks as he
admitted to Rodolfo Reboredo immediately after the incident. Complainant insists that she does not look even
remotely similar to Carlo of the Judicial Records Office. She further states that even assuming that it was a
case of mistaken identity the respondent should be held responsible for his acts which caused gross
embarrassment to the complainant.
The Complaints and Investigation Division of this Court filed memorandum finding the respondent guilty
of simple misconduct and recommends the imposition of a fine equivalent to his two weeks salary with stern
warning that a repetition of the same act will be dealt with more severely. The investigating attorney found
the respondent’s defense of mistaken identity untenable and stated that the act committed by the respondent
by itself falls short of the highest degree of propriety and decorum required of government employees.
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The recommendation of the Complaints and Investigation Division is well-taken.
Government officials and employees, more specifically those employed in the Judiciary, are bound by the
highest standards of propriety and decorum to maintain the people’s respect and faith in the Judiciary.[1] Such
dictates apply not only between the said personnel and the public but among co-workers as well.[2] Any
transgression or deviation from the established norm of conduct, work related or not, amounts to a
misconduct. Any scandalous behavior or any act that may erode the people’s high esteem for the Judiciary is
considered an act unbecoming an employee of the Judiciary.[3]
The affidavit of respondent’s own witness supports the complainant’s allegation that the respondent
inserted his finger in between her buttocks which reached her private part. The act committed by the
respondent in a public place is grossly humiliating to the complainant and such conduct cannot be condoned.
Although malice was not sufficiently established the act committed exhibited a serious lack of proper decorum
which is required of every employee. The act is lewd and rude and no excuse e.g. mistaken identity, can
convince this Court to dismiss such conduct as an unfortunate incident. The complainant’s allegation that the
respondent spread gossip about the incident is not supported by evidence.
WHEREFORE, respondent is found guilty of simple misconduct and imposed a fine equivalent to his
two weeks salary.
SO ORDERED.
Davide, Jr., C.J., Melo, Puno, Vitug, Panganiban, Quisumbing, Purisima, Pardo, Buena, YnaresSantiago, and De Leon, Jr., JJ., concur.
Bellosillo, J., agrees with J. Mendoza that respondent should only be guilty of simple misconduct and an
admonition or reprimand at most should be imposed.
Kapunan, J., joins J. Mendoza in his opinion that respondent is guilty of simple misconduct so that
reprimand should suffice.
Mendoza, J., believes Antonio Lamano, Jr. is guilty of simple misconduct for which REPRIMAND should
be sufficient. He, therefore, so vote.

[1] OCAD vs. Yambao, 221 SCRA 77; Quiroz vs. Orfila, A.M. P-96-1210, May 7, 1997.
[2] Tablate vs. Tanjutco-Seechung, 234 SCRA 161 Policarpio vs. Fortus, 248 SCRA 272.
[3] Agapa vs. Ponce, 245 SCRA 233; Moreno vs. Bragat, A.M. P-94-1072, August 5, 1998.
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EN BANC

[A.M. No. 00-1395. October 12, 2000]

FRANCIA MERILO-BEDURAL, complainant, vs. OSCAR EDROSO,[1] respondent.
DECISION
PER CURIAM:

Complainant Atty. Francia A. Merilo-Bedural is the Branch Clerk of Court of the Regional Trial
Court of Naga City, Branch 20 while respondent Oscar Edroso is a Utility Worker at the Office of
the Clerk of Court, RTC-Naga City.
In her sworn letter-complaint[2] addressed to the Court Administrator Alfredo L. Benipayo,
complainant Merilo-Bedural, who is married, charges respondent Edroso, who is likewise married,
with misconduct, moral turpitude and conduct unbecoming of an employee of a court of justice for
the incident that happened on March 15, 1997, a Saturday, at around 8:45 in the morning. She
alleges that her former presiding judge retired on February 1, 1996. After the construction of the
new Hall of Justice, she made preparations for the transfer of the properties and records of the
office to the new building. She wanted to transfer the built-in screen closet/cabinet, where they
store the disposed case records, to the new building and requested Deputy Sheriff Anastacio
Bongon to look for a carpenter who can dismantle the cabinet. Bongon allegedly forgot about it as
he was so busy. By February, complainant chanced upon respondent and requested him to look
for a carpenter but respondent allegedly told her that he can do the carpentry job himself.
Complainant told respondent to work on it on a Friday afternoon since there are no more court
sessions but he refused as his superior might need him. They agreed to work on a Saturday
instead. Originally scheduled on March 1, 1997, complainant moved the schedule to March 8, 1997
because she had a headache but this date, being her mother's birthday, was again reset to March
15,1997.
On March 15, 1997 at around 8:45 a.m., complainant entered the Hall of Justice. Respondent,
who was at the office of Assistant Clerk of Court, Atty. Rose Lalwani, followed her to the office.
While inside the office, respondent borrowed from complainant the metal tape measure to measure
the big bookshelf inside the judge's chamber. Respondent allegedly told her that he wanted to
measure the screen cabinet so he could approximate the size of the screen cabinet he would
re-install in the new building. Since all important papers and records of cases were in the chamber
of the judge, complainant followed respondent as she does not usually permit people, other than
the regular personnel, to go to the judge's chamber. Respondent allegedly told her to hold the far
end of the tape measure starting at the end of the bookshelf. As she was about to go to the door of
the judge's chamber to go out of the office, she passed the respondent who suddenly "half-carried
half-dragged me to the chamber's comfort room". Respondent allegedly "pushed me against the
wall, pinned me with his body and as I struggled to get free he managed to kiss me several times
in the mouth."[3] Complainant later realized that all the fighting, screaming, crying and pleading
she was doing were not effective so she decided to use a "psychological approach". She talked to
him and respondent asked her for one kiss which she agreed but told respondent to be careful not
to break her new dentures. Respondent asked her for a "date" and complainant agreed. The
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conversation went on until complainant continued talking about what to do with the screen cabinet.
She pointed to the top of the cabinet indicating the work to be done and upon seeing an
opportunity to escape, complainant grabbed her things on the table and ran through the corridors
of the Hall of Justice and outside the street. She saw the wagon of the Naga City Jail and run
towards it to seek assistance. She narrated the incident to jail officer Glenn Reonal who offered to
bring her to the nearest PNP sub-station. Thereafter, complainant was accompanied to the office of
the National Bureau of Investigation. An Information for Attempted Rape, which was amended to
Acts of Lasciviousness, was filed with the Municipal Trial Court of Naga City and was docketed as
Criminal Case No. 77993.
In the said criminal case, herein respondent filed a motion praying for a reinvestigation or
re-evaluation which was granted by the trial court.[4] The City Prosecutor conducted a
reinvestigation and on June 1, 1998 a Resolution was issued affirming the earlier finding of a prima
facie case against respondent. Respondent appealed to the Regional State Prosecutor who issued
a resolution dated December 9, 1998 directing the City Prosecutor "to cause the withdrawal of the
information filed".[5] A motion for reconsideration thereto was filed by herein complainant but the
same was denied in the Resolution dated March 5, 1999.[6] Consequently, the trial court where the
said criminal case was pending issued an Order dated May 18, 1999 considering the case
"withdrawn."[7] This order, has not been amended, modified or superseded per Certificate of
Finality dated June 21, 1999.[8] Respondent filed his Answer denying the allegations in the lettercomplaint. He alleges that he has been a utility aide in the office of the clerk of court for almost
seven (7) years already and in all of those years, he has never been remiss in his duties and has
maintained a reputation and credibility worthy of an employee of the court. He attached an
affidavit[9] of Judge Rosario B. Torrecampo of the RTC-Pili, Camarines Sur, Branch 33 and a
letter[10] from Judge Rosita L. Lalwani of the MTC-Minalabac, Camarines Sur, who were his past
superiors, attesting to his good behavior as a court personnel. Respondent's co-employees Aida
Paradela-Latumbo and Gimena Tipones-Martinez likewise executed a joint-affidavit[11] stating that
it was complainant Bedural who frequented their office looking for respondent Edroso and that
they were shocked to know about the complaint for rape against respondent Edroso whom they
knew as God-fearing and a law-abiding citizen.
Respondent further alleges that complainant's allegations are full of inconsistencies. He points
out that nowhere in complainant's narration of facts did she show that respondent had a weapon
that would effectively subject her to unimaginable fear for her life and safety when she was
allegedly half-dragged, half-carried to the comfort room of the judge's chambers. Respondent
avers that it was complainant who approached him to do carpentry work contrary to her allegation
that she "happened to meet" him at the corridor of the Hall of Justice. Moreover, complainant did
not exhibit any resistance and even allowed respondent to kiss her and had the presence of mind
to tell respondent to be careful not to break her new dentures. Complainant even entertained the
idea of dating with her supposed attacker. Respondent likewise attached a letter-complaint dated
July 10, 1977 signed by complainant's staff allegedly for acts lacking in decorum of a branch clerk
of court and their request that she be subjected to psychiatric examination. Respondent prays for
the dismissal of the instant case.
In the Resolution dated March 17, 1999, this case was referred to Executive Judge Jose T.
Atienza of the Regional Trial Court of Naga City for investigation, report and recommendation. A
preliminary conference was conducted by the Investigating Judge and the parties agreed to submit
their respective Position Papers or Affidavits of the parties and their witnesses. The Investigating
Judge submitted his Report and Recommendation dated October 11, 1999. The Investigating
Judge found respondent Edroso guilty of simple misconduct and recommended the imposition of
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the penalty of two (2) months suspension without salary or other benefits due him.
In the Resolution dated November 24, 1999, the case was referred to the Court Administrator
for evaluation, report and recommendation.
On March 17, 2000, the Court Administrator submitted his Memorandum recommending the
dismissal of respondent Edroso from service with forfeiture of all retirement benefits and with
prejudice to re-employment in any branch of the government, including government-owned or
controlled corporation. The Court Administrator did not agree with the conclusion of the
Investigating Judge that what was committed by respondent Edroso was simple misconduct. He
posits the view that a two-month suspension is too light a penalty in view of the ruling in
Talens-Dabon vs. Arceo[12] where a judge was dismissed for his lewd and lustful acts committed
against a court employee.
We agree with the Court Administrator.
We have reviewed the records of the case and are satisfied with the factual findings of the
Investigating Judge and of the Court Administrator. There is no cogent reason to disturb the finding
of guilt. As stated by the Investigating Judge:
"We cannot overlook the fact that the complainant herein is a lawyer and Clerk of Court of Branch 20 of this
court, while the respondent is a Utility Worker of the Office of the Clerk of Court and both are married.
Taking into consideration the exalted position of the complainant compared with the lowly employment status
of the respondent, the complainant has all to lose, and never to gain anything by exposing her alleged
harrowing experience in the hands of the respondent. She may just keep silent and kept her experience as a
lesson for being too confident, which could pass and be forgotten. We cannot, however, discount the fact, the
complainant approached several persons contrive her story of being molested. (sic) She confided how the
respondent assaulted her to a jailguard, to the police, to Atty. Cortes, the NBI, to City Fiscal's Office, even
subjected herself to a medical examination by a doctor of the Naga City Hospital. Evidence show that the
complainant did not have a second thought about the filing of a case against the respondent, exposing herself
to public humiliation, ridicule and contempt especially among her peers and to all the employees of the 10
salas of this court.
The defense of the respondent (is) mere denial supported by affidavits and testimonies of his superiors, that
the former is a kind and efficient government worker. Nothing was shown that the complainant entertains any
evil motive to concoct or falsely fabricate a story against the respondent. Accordingly, the complainant was
moved solely by a desire to seek justice and to have the respondent punished."
The Court has emphasized, time and again, that the conduct and behavior of every one connected
with an office charged with the dispensation of justice, from the presiding judge to the sheriff and
to the lowliest clerk should be circumscribed with the heavy burden of responsibility. For every
employee of the judiciary should be an example of integrity, uprightness and honesty.[13] Even a
court janitor is as much duty-bound to serve with highest degree of responsibility as all other
public officers.[14] Respondent's act undeniably constitutes a misconduct prejudicial to the best
interest of the service.
The court is looked up to by people with high respect and is regarded a sacred place where
litigants are heard, rights and conflicts settled and justice solemnly dispensed. Misbehavior within
and around the vicinity diminishes its sanctity and dignity. Their conduct must at all times be
characterized by, among other things, propriety and decorum so as to earn and keep the public's
respect and confidence in the judicial service.[15]
The Court has likewise firmly laid down exacting standards of morality and decency expected
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of those in the service of the judiciary. Respondent Edroso failed to measure up to these standards
having behaved in a manner unbecoming of a court personnel.
WHEREFORE, as recommended by the Court Administrator, respondent Oscar Edroso is
hereby DISMISSED from the service for gross misconduct and immorality prejudicial to the best
interests of the service, with forfeiture of all retirement benefits and with prejudice to reemployment
in any branch of the government, including government-owned and controlled corporation.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing,
Purisima, Pardo, Buena, Gonzaga-Reyes, Ynares-Santiago, and De Leon, Jr., JJ., concur.

[1] In the Complaint, the name of respondent is written as "Oscar Edrosa" but in his Answer and other pleadings, he
signed as "Oscar Edroso".
[2] pp. 1-8, Rollo.
[3] pars. 19-21, p. 4 of the Complaint, p. 4, Rollo.
[4] Annex "G", p. 196, Rollo.
[5] Annex "B", pp. 212-213, Rollo.
[6] Annex "C", p. 214, Rollo.
[7] Annex "D", p. 216, Rollo.
[8] Annex "E", p. 217, Rollo.
[9] Annex "B" of his Answer, p. 44, Rollo.
[10] Annex "C" of his Answer, p. 45, Rollo.
[11] Annex "D" of his Answer, pp. 46-47, Rollo
[12]
[13]

A.M. No. RTJ-96-1336, July 25, 1996, 259 SCRA 354.
Ferrer vs. Gapasin, Jr., 227 SCRA 264.

[14] Sangco vs. Palileo, 91 SCRA 29.
[15] Policarpio vs. Fortus, 248 SCRA 272.
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THIRD DIVISION

ZELINDA G. NICOPIOR,
Complainant,

- versus -

A.M. No. P-07-2313

Present:
YNARES-SANTIAGO, J.,
Chairperson,
AUSTRIA-MARTINEZ,
CALLEJO, SR.,
CHICO-NAZARIO, and
NACHURA, JJ.

Promulgated:
JOSE RENE C. VASQUEZ,
Respondent.

April 27, 2007

x------------------------------------------------------------------------------------x

NACHURA, J.
[1]
[2]
In a letter dated June 21, 2004 and complaint-affidavit dated June 22, 2004, Zelinda
G. Nicopior charged Jose Rene C. Vasquez, Interpreter III, RTC Branch 42, Bacolod City for
Conduct Unbecoming of a Government Employee.

It was docketed as OCA-I.P.I. No.

04-1967-P.
As alleged in the complaint, on May 12, 2004, while the complainant was standing near
the stairs at the ground floor of the Hall of Justice Building, the respondent suddenly came and
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intentionally bumped complainant, hitting her left breast. She grappled with him to prevent
him from further hitting her. However, the respondent boxed her, hitting again her left breast.
The complainant further claimed that the respondent was heavily drunk at that time.
The respondent denied the charge. He admitted that he bumped the complainant but
claimed that it was unintentional. He explained that when he accidentally bumped her, the
complainant punched and scratched him, so he extended his right foot to prevent her from
hitting him. He denied boxing or kicking her. He also denied being under the influence of
liquor at that time.
Per Resolution dated January 24, 2005, this Court referred the complaint to the Executive
Judge of the Regional Trial Court of Bacolod City for investigation, report and
[3]
recommendation.
After hearings were conducted, the investigating Judge rendered his Report and
[4]
on April 7, 2006, recommending that respondent be reprimanded with
Recommendation
warning.
On September 6, 2006, the investigating Judge's Report and Recommendation was
referred to the Office of the Court Administrator for evaluation, report, and recommendation.
On December 6, 2006, the Court Administrator issued a Memorandum sustaining the
recommendation of the investigating Judge, thus:
The investigating Judge's recommendation is well founded. Based on the investigation,
it was respondent who was the aggressor in the subject incident. He purposely bumped the
complainant, and when the latter “fiercely fought back”, he kicked her. Although complainant
is a big and well-built woman, respondent, as a gentleman, that every man should be, should
have accorded her respect. But as it is, respondent's action was wanting in the most basic
civility.
Employees of the judiciary should be living examples of uprightness, not only in the
performance of their official duties, but also in their personal and private dealings with other
people, so as to preserve all times the good name and standing of courts in the community. Any
scandalous behavior or any act that may erode the people's high esteem to the judiciary
unbecomes an employee.
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WHEREFORE, premises considered, it is most respectfully submitted that the
recommendation of the Investigating Judge be SUSTAINED and that respondent be
REPRIMANDED with STERN WARNING that a repetition of similar acts shall be dealt with
more severely.

We agree with the findings of the Court Administrator, but we find the recommended
penalty too light, grossly disproportionate to Vasquez's unruly behavior. This Court has often
emphasized that the conduct and behavior of every person connected with the dispensation of
justice, from the highest official to the lowliest employee, should be circumscribed with the
heavy burden of responsibility. This is so because the image of a court of justice is necessarily
mirrored in the conduct, official or otherwise, of the men and women who work thereat. Thus,
court employees have been enjoined to adhere to the exacting standards of morality and
decency in order to preserve the judiciary’s good name and standing as a true temple of
[5]
justice.

Respondent indeed fell short of this exacting standard. He had shown lack of

decorum, propriety, and respect in his dealings with other people. His actuations also debased
the public’s regard for the very institution for which he works, warranting administrative
sanction. Any conduct that would be a bane to the public trust and confidence reposed in the
[6]
Judiciary cannot be countenanced.

WHEREFORE, this Court finds respondent Jose Rene C. Vasquez guilty of Conduct
Unbecoming of a Government Employee. He is hereby SUSPENDED without pay for a
period of two (2) months, with a stern warning that a repetition of the same or similar acts in
the future shall be dealt with more severely.

SO ORDERED

ANTONIO EDUARDO B. NACHURA
Associate Justice
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We CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

ROMEO J. CALLEJO, SR.
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

[1]
[2]
[3]
[4]
[5]
[6]

Rollo, p. 1.
Id, p. 2.
Id., p. 29.
Report and Recommendation dated April 7, 2006 of Judge Roberto S. Chiongson, id., pp. 59-60.
Reyes v. Vidor, A.M. No. P-02-1552, December 3, 2002, 393 SCRA 257,260.
In Re: Complaint for Failure to Pay Just Debts against Esther T. Andres, A.M. 2004-40-SC,
March 1, 2005, 452 SCRA 654, 664.
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FIRST DIVISION
Re: ANONYMOUS COMPLAINT
DATED FEBRUARY 18, 2005 OF A
“COURT PERSONNEL” AGAINST
JUDGE FRANCISCO C. GEDORIO,
JR., RTC, BRANCH 12, ORMOC
CITY.

A.M. No. RTJ-05-1955
Present:
PUNO, C.J., Chairperson,
SANDOVAL-GUTIERREZ,
*CORONA,
AZCUNA, and
GARCIA, JJ.

Promulgated:
May 25, 2007
x-----------------------------------------------------------------------------------------x
DECISION

SANDOVAL-GUTIERREZ, J.:
[1]
On February 24, 2005, the Office of the Chief Justice received an anonymous letter
dated February 18, 2005 from “a court personnel” denouncing Judge Francisco C. Gedorio,
[2]
Jr. of the Regional Trial Court (RTC), Branch 12, Ormoc City, as a disgrace to the bench for
behaving unprofessionally.

The letter states that Judge Gedorio:
1.

shouts at and reprimands lawyers, personnel, witnesses, and litigants in open court;

2.

does not know the basic rules of procedure and the law;
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3.

is corrupt, and favors two or three lawyers because “kusog mohatag niya,” meaning
“they give him too often”;

4.

issued many controversial orders, such as granting bail to a Muslim drug lord
although the case was assigned to another sala presided by a new judge; and directing
that an order of arrest against the Vice Mayor of Palompon be quashed even if no
case was filed against the latter in his (judge’s) sala;

5.

assigning Atty. Clinton Nuevo, then RTC clerk of court, to write his orders and
decisions; and

6.

reprimanded in open court Atty. Ruben Capahi, a private practitioner, and Atty.
Pamela Oliver of the Public Attorney’s Office (PAO).
On February 25, 2005, then Chief Justice Hilario Davide, Jr. referred the anonymous

letter to Deputy Court Administrator (DCA) Zenaida Elepaño for discreet investigation.
The Investigating Team from the Office of the Court Administrator (OCA) conducted a
discreet investigation and submitted to DCA Elepaño a Report containing the following
findings:
1.

Judge Gedorio has a speech problem because he suffered a stroke.
The lawyers and litigants have difficulty in understanding what he says. He
gets angry whenever they do not respond correctly to his questions or
directives;

2.

He has a short temper. He always shouts at others, using intemperate
language. He usually embarrasses lawyers and litigants appearing before
him;

3.

He once scolded PAO lawyer Pamela Oliver in open court;

4.

Atty. Ruben Capahi was also a victim of Judge Gedorio’s tantrums;

5.

He appears fatherly to his staff, eating lunch and sometimes dinner
with them. He works from 7:00 a.m. till 7:00 p.m.;

6.

However, the employees of the other courts avoid him because of his
temper;
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7.

He assigned Atty. Clinton Nuevo, then clerk of court, to draft
decisions and orders;

8.

Sometime in October, 2004, he shouted at Jotham Lopez, court
interpreter, uttering “Animal ka, bakla ka, ano pang ginagawa mo dyan?
Punta ka doon!” when he found the latter talking to a security guard;

9.

He shouted “punyeta” at his staff and said, “Sino si Clinton? Bakla
yon,” when a woman was looking for Atty. Clinton Nuevo; and

10.

According to former Judge Francisco H. Escaño, Jr., now a
practitioner in Ormoc City, he could no longer take Judge Gedorio’s
abuses, arrogance, and corruption; that Judge Gedorio does not know law
and procedure; and that he does not talk and act like a judge.

DCA Elepaño then submitted to the Office of the Chief Justice, through then Court
Administrator Presbitero J. Velasco (now a member of this Court), the Report of the
Investigating Team.
In his comment on the instant anonymous letter, treated as an administrative
[3]
complaint,
respondent Judge Gedorio denied having asked clerk of court Nuevo and Atty.
Oliver to draft decisions or orders for him. He explained that whenever clerk of court Nuevo
was designated court commissioner in land registration cases, he was the one who drafted the
corresponding orders, subject to his (respondent judge’s) review and approval.
Respondent judge denied having berated Attys. Capahi and Oliver.
On the charge of corruption, he denied the same and explained that he lives a very simple
life.
As to the charge of granting bail to a Muslim whose case was not assigned to his sala, he
claimed that this Court, in its Resolution dated April 6, 2005, authorized him to hear cases in
Branch 35 where the case was raffled.
On the charge that he quashed an order of arrest against the Vice Mayor of Palompon,
respondent judge claimed that this matter is the subject of an administrative complaint against
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him filed by Lorna Villanueva, docketed as A.M. OCA IPI No. 05-2244-RTJ pending
evaluation by the OCA.
On December 6, 2005, this Court referred respondent judge’s comment to the OCA for
evaluation, report, and recommendation.
In his Memorandum dated May 4, 2006 for then Chief Justice Artemio V. Panganiban,
Court Administrator Christopher O. Lock recommended that respondent judge be fined in the
amount of P10,000.00 for conduct unbecoming a judge and be severely ADMONISHED to
conduct himself in a way consistent with the dignity of his judicial office by refraining from
using intemperate language. The OCA’s Evaluation Report reads:
After a careful review of the records of this case, we find Judge Francisco C. Gedorio,
Jr. administratively liable for conduct unbecoming of a judge.
It has been established that respondent judge berates and embarrasses persons
irrespective of whether the subject of his vicious act is a judge like him, a lawyer, a court
personnel or a litigant. The investigating team witnessed how he shouted at his staff, even
uttering the word “punyeta.” He also told a lady looking for Atty. Clinton Nuevo, then Clerk
of Court, RTC, Ormoc City, “Sino, si Clinton? Bakla yon.” Moreover, he called Jotham
Lopez, Court Interpreter of Branch 35, “Animal ka, bakla ka.”
Insulting and insensitive expressions such as “punyeta”, “animal”, “bakla” and “bull
shit” is a language not befitting a judge. Judges should always be temperate, patient and
courteous both in conduct and language. Respondent’s being a former member of the military
is not an excuse for him to use intemperate language.
A judge’s behavior, not only while in the performance of official duties, must be beyond
reproach, being the visible personification of law and justice (Re: Anonymous Complaint
Against Judge Edmundo T. Acuña, 464 SCRA 250 [2005]).
In the case of Sps. Jesus and Nenita Jacinto v. Judge Placido V. Vallarta, 453 SCRA 83
[2005], the Court declared that “Quiet dignity, self-restraint and temperate language are
expected of every judge. Respondent judge must be reminded that government service is
people-oriented. Patience is an essential part of dispensing justice and courtesy is a mark of
culture and good breeding. Impatience and rudeness have no place in government service, in
which personnel are enjoined to act with self-restraint and civility at all time.”
While Clerk of Court Atty. Nuevo executed an affidavit describing respondent judge as
a father figure to the court employees, he did not deny that he had been asked by respondent
judge to prepare decisions for him (respondent judge). The practice of respondent judge of
asking Atty. Nuevo to prepare decisions is a violation of Section 1, Rule 120 of the Revised
Rules of Criminal Procedure which requires decisions to be personally and directly prepared
by the judge.
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The charge of corruption against respondent judge should be dismissed. No proof was
shown that he asked money in exchange for a favorable decision. Even former Judge
Francisco H. Escaño, now a practicing lawyer in Ormoc City, failed to substantiate his claim
that respondent judge received from his client, the administrator of the estate in SP Proc. No.
3698 (In the Matter of the Intestate Estate of Carmelita C. Peñalosa), the amount of Fifty
Thousand Pesos (P50,000.00) which was charged as extraordinary expenses to the estate of
the decedent.

On August 24, 2006, respondent Judge filed a manifestation that he is submitting the
instant case for resolution based on the pleadings and records filed.
First, we clear the objection of respondent judge that the letter-complaint should not be
given due course because it is only anonymous. Section 1, Rule 140 of the Revised Rules of
Court provides that the disciplinary proceedings against judges and justices may be instituted
under either of three ways:
1.

by the Supreme Court motu proprio;

2.

upon a verified complaint; or

3.

upon an anonymous complaint, supported by public records of indubitable
integrity.

The instant complaint was instituted through the last mode.
We find the Evaluation Report of the OCA well-founded.

The evidence, consisting of the Report of the OCA Investigating Team tasked to conduct
discreet investigation of the anonymous complaint, supports the conclusion of Court
Administrator Lock that respondent is administratively liable for conduct unbecoming a judge.
The Investigating Team personally heard respondent judge shouting “punyeta” at his
staff and saying, “Sino si Clinton? Bakla yon.” when asked by a lady looking for the latter.
Likewise, he insulted Jotham Lopez, court interpreter, by shouting at him, “Animal ka, bakla
ka.”
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The team had the occasion to talk to Atty. Francisco H. Escaño, former judge and now a
practitioner before the courts in Ormoc City. He confided to them that he “can no longer take
his (respondent judge’s) abuses, arrogance, and corruption.”

However, according to Court

Administrator Lock, there is no evidence to sustain the charge of corruption.
On the charge of granting bail to a Muslim whose case was not assigned to respondent’s
sala, suffice it to state that he was authorized by this Court in its Resolution dated April 6,
2005 to preside over Branch 35 where the case was raffled.
On the charge of quashing an order of arrest against Palompon Vice-Mayor Constantino
Tupa, the records show that this matter is the subject of an administrative complaint, docketed
as A.M. OCA IPI No. 05-2244-RTJ, still pending evaluation by the OCA.
We are convinced that respondent’s actuations in the premises constitute conduct
unbecoming a judge. We have held that a judge, even on the face of boorish behavior from
those he deals with, ought to conduct himself in a manner befitting a gentlemen and a high
[4]
officer of the court.
The use of intemperate language is included in the proscription provided by Section 1,
[5]
Canon 4 of the New Code of Judicial Conduct,

thus: “Judges shall avoid impropriety and

the appearance of impropriety in all the activities of a judge.”
The Court has repeatedly reminded members of the bench to conduct themselves
irreproachably, not only while in the discharge of official duties but also in their personal
[6]
behavior every day.

A judge’s official life cannot be separated from his personal

[7]
existence.
It bears stressing that as a dispenser of justice, respondent should exercise judicial
temperament at all times, avoiding vulgar and insulting language. He must maintain composure
and equanimity.
The judicial office circumscribes the personal conduct of a judge and imposes a number
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of restrictions. This is a price that judges have to pay for accepting and occupying their exalted
positions in the administration of justice.

Irresponsible or improper conduct on their part

erodes public confidence in the judiciary. Thus, it is their duty to avoid any impression of
[8]
impropriety in order to protect the image and integrity of the judiciary.
Relative to the charge that respondent judge asked Atty. Nuevo, then clerk of court, to
draft orders and decisions, the Investigating Team failed to indicate any particular order or
decision written by the latter. We are inclined to believe that as a commissioner in land
registration cases, Atty. Nuevo was the one who drafted the corresponding orders or resolutions
which, according to respondent, are subject to his review and approval.
Thus, we find respondent judge guilty of conduct unbecoming of a judge, classified as a
light charge under Section 10, Rule 140 of the Revised Rules of Court. Under Section 11(c) of
the same Rule, the penalty imposable is any of the following:
1. A fine of not less than P1,000.00 but not exceeding P10,000.00; and/or
2. Censure;
3. Reprimand;
4. Admonition with warning.
WHEREFORE, respondent Judge Francisco Gedorio, Jr. is declared GUILTY of
conduct unbecoming a judge. He is FINED in the sum of P5,000.00 and is REPRIMANDED
and WARNED that a repetition of the same act will warrant a more severe penalty.
SO ORDERED.
ANGELINA SANDOVAL-GUTIERREZ
Associate Justice
WE CONCUR:
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REYNATO S. PUNO
Chief Justice
Chairperson

(On leave)
RENATO C. CORONA
Associate Justice

ADOLFO S. AZCUNA
Associate Justice

CANCIO C. GARCIA
Associate Justice

*
[1]
[2]
[3]
[4]
[5]
[6]

[7]

[8]

On leave.
Rollo, p. 9.
He filed an application for retirement now pending consideration by the Office of the Court Administrator.
Per Court Resolution dated September 6, 2005, Rollo, p. 11.
Bravo v. Morales, A.M. No. MTJ-1612, August 30, 2006, 500 SCRA 154.
Effective June 1, 2004.
Atty. Manuel M. Rosales v. Judge Romulo S.G. Villanueva, RTC, Branch 12, Ligao, Albay, A.M. No. RTJ-03-1784, June 27,
2003, citing Dionisio v. Escaño, 302 SCRA 411, 420 (1999).
Hon. Julieta A. Decena, et al. v. Judge Nilo A. Malanyaon, RTC, Branch 32, Pili, Camarines Sur, A.M. No. RTJ-02-1669,
April 14, 2004.
Busilac Builders, Inc. v. Judge Charles A. Aguilar, RTC, Branch 13, Laoag City, A.M. No. RTJ-03-1809, October 17, 2006,
504 SCRA 585, citing Jacinto v. Villarta, A.M. No. MTJ-04-1541, 453 SCRA 83 (2005).
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THIRD DIVISION
LEILANI· E. NACIONALES,
Complainant,

A.M. No. P-06-2171
[Formerly OCA IPI No. 03-1661-P]
Present:

- versus -

SHERYLL S. MADLANGBAYAN,
Clerk III, Regional Trial Court,
Mandaluyong City, Branch 210,
Respondent.

QUISUMBING, J., Chairperson,
CARPIO,
CARPIO MORALES,
TINGA, and
VELASCO, JR., JJ.
Promulgated:
June
15, 2006

x - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

CARPIO MORALES, J.:
[1]
Leilani Nacionales (complainant) has, by Affidavit-Complaint,
charged Sheryll S.
Madlangbayan (respondent), Clerk III of the Regional Trial Court (RTC) of Mandaluyong,
Branch 210, of Misconduct, Conduct Unbecoming of Government Employee and Unethical
Conduct Prejudicial to the Best Interest of Service.
The complaint was eventually investigated by RTC Mandaluyong Executive Judge
Paulita B. Acosta-Villarante.
Complainant was engaged in the business of selling jewelry and underwear. Respondent
[2]
was one of her customers who eventually became her close friend.
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On November 14, 2002, complainant purchased a pair of shoes and a bag at a store in
Greenhills, San Juan for a total amount of P8,198, payment for which complainant charged to
[3]
respondent’s BPI Credit Card account.
The two agreed that complainant would pay
respondent the total amount on installment basis.
On January 30, 2003, respondent bought a white gold bracelet from complainant which
the latter represented to contain 14 carats (K), valued at P8,500, on a staggered payment basis
with a downpayment of P3,000. When the bracelet was appraised in the presence of
complainant on February 18, 2003, it turned out that its gold content was below 14K.
Respondent thus decided to return the bracelet to complainant and to demand the return
of her P3,000 downpayment.
By respondent’s claim, complainant agreed to refund the P3,000 after the latter could
[4]
find a buyer of the bracelet.
Also by respondent’s claim, she demanded the settlement of the amount of P2,050
representing the balance of the payment of complainant’s pair of shoes and bag which, as earlier
[5]
stated, was charged to her (respondent’s) credit card account

but complainant refused to

[6]
comply therewith unless she (respondent) first issued a receipt of her previous payment.
The friendship of the two soured and respondent allegedly sent text messages to
complainant which contained slanderous words meant to harass, ridicule and embarrass her:
“Ang kapal ng mukha mo, walang patawad, kahit mahal na araw, may nakakita sa inyo
sa loob na taga-OCC. Hindi ka man mabuking ngayon, sa ibang araw, nabubuking [sic] ka
rin”; “If you want bastusan, I’ll give it to you. Sabi ko kay Lloyd, pagbigyan ka ng isang gabi,
kaya yan ang dahilan you are mad at me”; “Duwag ka naman eh”[;] “putang ina mo”[;]
[7]
etc.

A confrontation between the two occurred in March 2003 which was witnessed by Mary
Jane Rodillas, a canteen helper, and one Noemi Feje.
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What transpired during the confrontation was narrated at the witness stand by
complainant as follows:
ATTY. LEE:

In that incident which happened sometime in March 2003, what happened?

WITNESS [complainant]: I was eating, I did not see her coming. It was 2:00 in the afternoon when she
arrived and Noemi said, “here she comes. Isn’t she your enemy?”
ATTY. LEE:

What happened after that?

WITNESS:

She passed by my side and then she was making ismid [sic].

ATTY. LEE:

What happened after that?

WITNESS:

I turned to her and asked what is her problem.

ATTY. LEE:

What did she say in return?

WITNESS:

She suddenly gave me a middle finger sign.

ATTY. LEE: What did you do after having seen that she did that making finger sign?
WITNESS:

I don’t understand what that meant. Sir.

ATTY. LEE:

Any reaction from that finger sign that the respondent did?

WITNESS:

I asked my companion what is it mean [sic].

ATTY. LEE:

What did your companion say?

WITNESS:

She said, “Later, because you might run after her when you find out what that means.”

ATTY. LEE:

After that, what happened?

WITNESS:

She stopped at the far end of the canteen and stayed there and she was still making the
middle finger sign and she was challenging me.

ATTY. LEE:

You said that she was wearing something?

ATTY. LEE:

No question yet, your Honor.

WITNESS:

Yes, sir, uniform.

ATTY. LEE:

What was the uniform being worn by the respondent at that time?

WITNESS:

[8]
Yellow-green blouse and fatigue-like pants.
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The foregoing account was substantially corroborated at the witness stand by Mary Jane
[9]
Rodillas.
Advancing a different version of the incident, respondent alleged

in her Counter-

Affidavit as follows:
9.

x x x What really transpired is: I came from METROBANK and when I passed by the
canteen near the Mandaluyong Gymnasium, I did not notice the complainant until I heard
shouts from her “ANONG PROBLEMA MO” etc. and also shouted “SHERYLL
MANIAC”. And this did not happen in the office but near the canteen beside the
Mandaluyong Gymnasium. Calling me SHERYLL MANIAC is a very serious insult and
an attack on my person and personality, since I am a lady, single of 24 years of age, and
[10]
don’t belong to the category she branded me as “MANIAC.”
(Emphasis in the
original; underscoring supplied).

In her Affidavit-Complaint, complainant claimed that respondent shouted “fuck you” and
made a “dirty middle finger sign” at her. This claim was corroborated by Mary Jane Rodillas
and Noemi Feje in their respective affidavits.
Not denying having uttered “fuck you” and made dirty middle finger sign, respondent
justified the same by claiming that they were done in retaliation. Thus she testified:
Q [Atty. Floirendo]- Madam witness, in your counter affidavit, paragraph 9, you stated
that, and if I may quote your honor please, x x x Do you confirm and affirm the truth and
veracity of this paragraph?
A – Yes ma’am.
Atty. Floirendo - You mean to say madam witness that it was the complainant who
shouted to you first when you saw her near the Mandaluyong Gymnasium on the date she
complained of?
[11]
A – Yes ma’am.

[12]
Judge Acosta-Villarante found as follows:
In her Investigation Report,
Respondent Madlangbayan was charged for Misconduct and Conduct Unbecoming a
Government Employee.
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Misconduct generally means wrongful, improper, unlawful conduct
motivated by a premeditated, obstinate or intentional purpose (Words and
Phrases, Vol. 27, page 466, citing Sewell vs. Sharp, LA APP. 102 So 2d 259, 261).
From the evidence presented, complainant, through [sic] nervous, and her witness Mary
Jane Rodillas, a canteen helper, testified in a candid and straightforward manner indicating
sincerity and truthfulness. The Investigating Presiding Judge is persuaded that a confrontation
between complainant and respondent did in fact occur. As claimed by respondent, she came from
METROBANK and passed by the canteen. Mary Jane Rodillas testified that the time is 2:30 in the
afternoon which respondent failed to deny.
It should be stressed that respondent has been nursing grudge/hatred against
complainant by reason of the latter’s non-payment of her balance in the credit card and her
refusal to return the downpayment on the bracelet despite insistent demands by respondent.
What is more, the irreconcilable differences had reached such a magnitude to the extent that
respondent reported this matter to her parents who called complainant to pay her
indebtedness but complainant allegedly invented stories to respondent’s parents by saying,
“Sinabihan ako ng anak niyo na walang hiya kayong magulang niya, etc.” which caused the
ire of respondent.
The Investigating Presiding Judge finds credible the allegation of complainant that
respondent had been sending embarrassing text messages to harass complainant who appears
adamant to the respondent’s demands.
The Code of Judicial Ethics mandates that the conduct of court personnel must be free
from any kind of impropriety, not only with respect to their duties in the judicial branch but also to
their behavior outside the court as private individuals, inorder to preserve the good name and
integrity of the courts of justice.
Under the given facts, the unprofessional conduct of respondent as court employee could
[13]
bring the court into disrepute.
(Emphasis and underlining in the original; underscoring
supplied).

Thus finding for complainant, Judge Acosta-Villarante recommended that respondent be
only reprimanded as this is the first offense that she committed and that her actuations were
[14]
“anchored on legitimate demands.”
Then Court Administrator, now Supreme Court Associate Justice Presbitero J. Velasco,
[15]
Jr., by Report of August 16, 2005,

took exception to Judge Acosta-Villarante’s findings in

this wise:
Even if respondent has legitimate demands against complainant, it is still improper for a
court employee to make offensive and foul remarks. High strung and belligerent behavior has no
place in government service where the personnel are enjoined to act with self-restraint and
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civility at all times even when confronted with rudeness and insolence. Conduct violative of this
standard quickly and surely corrodes respect for the courts.
However, the fact that this is respondent’s first offense is considered a mitigating
[16]
circumstance in her favor. A fine of P1,000.00 is therefore recommended.

This Court finds Justice Velasco’s position well-taken.
Even if respondent acted in retaliation to complainant’s calling her “Sheryll Maniac”
when she uttered “fuck you” and made a dirty finger sign, that these were done in public by a
court employee who was then wearing office uniform creates a bad impression not only against
respondent as an employee but also against the judiciary.
Courts are looked upon by the people with high respect. Misbehavior by their employees
[17]
within and around their vicinity necessarily diminishes their sanctity and dignity.
The
injunction of this Court in Cervantes v. Cardeño thus bears reiterating:
We take this opportunity to remind, not only the respondent, but all court personnel as
well, that the image of the judiciary is mirrored in the kind of conduct, official or otherwise,
which the personnel within its employ display, from the judge to the lowest clerk. Any
fighting or misunderstanding becomes a disgraceful sight reflecting adversely on the good
image of the judiciary. Professionalism, respect for the rights of others, good manners and right
conduct are expected of all judicial officers and employees. Thus, all employees are required to
[18]
preserve the judiciary’s good name and standing as a true temple of justice.
(Italics in the
original; emphasis and underscoring supplied).

Disgraceful conduct is classified as a grave offense under Section 52(A) of the Uniform
Rules on Administrative Cases in the Civil Service which is punishable by suspension of Six
(6) Months and One (1) Day to One (1) Year for the first offense.
[19]
however, cited by Justice Velasco in his
Following the case of Policarpio v. Fortus,
Report wherein the therein respondent was found to have been engaged in discourteous acts
improper of an employee of the Judiciary and was fined P1,000, this Court finds reasonable the
recommended penalty of fine in the amount of P1,000.
WHEREFORE, for disgraceful acts improper of an employee of the judiciary,
respondent Sheryll S. Madlangbayan, Clerk III of the Regional Trial Court of Mandaluyong
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City, Branch 210, is FINED the amount of One Thousand Pesos. And she is WARNED that a
repetition of the same or similar acts in the future will be dealt with more severely.
SO ORDERED.

CONCHITA CARPIO MORALES
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

ANTONIO T. CARPIO
Associate Justice

DANTE O. TINGA
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice
·
[1]
[2]
[3]
[4]
[5]
[6]
[7]

Sometimes spelled Leilanie.
Rollo, pp. 1-3.
TSN, March 4, 2004, rollo, p. 80.
Celine Sales Invoice No. 189671, rollo, p. 290.
Counter-Affidavit of Sheryll S. Madlangbayan, rollo, pp. 5- 6.
Rollo, p. 6.
Id. at 322.
Affidavit-complaint of Leilani Nacionales, rollo, p. 1.

10/8/2014 10:24 AM

A.M. No. P-06-2171

8 of 8

[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]

http://sc.judiciary.gov.ph/jurisprudence/2006/june2006/A.M. No. P-06-21...

TSN, March 4, 2004, rollo, pp. 104-105.
TSN, June 7, 2006, rollo, pp. 172-204.
Rollo, p. 8.
TSN, July 9, 2004, rollo, pp. 304-305.
Rollo, pp. 320-325.
Id. at 324.
Id. at 325.
Id. at 357-359.
Id. at 359.
Merilo-Bedural v. Edroso, 396 Phil. 756, 763 (2000).
A.M. No. P-05-2021, June 30, 2005, 462 SCRA 324, 331-332.
A.M. No. P-95-1114, Sept. 18, 1995, 248 SCRA 272.

10/8/2014 10:24 AM

A.M. No. MTJ-06-1623

1 of 34

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/MTJ-06-16...

PROSECUTOR
REYES,

ROMANA

R.

A.M. No. MTJ-06-1623
[Formerly OCA IPI No.
04-1635-MTJ]

Complainant,

Present:
PUNO, C.J.,

-versus-

JUDGE
JULIA
A.
REYES,
Metropolitan Trial Court, Branch 69,
Pasig City,
Respondent.

x- - - - - - - - - - - - - - - - - - - - - - - - x

QUISUMBING,*
YNARES-SANTIAGO,
CARPIO,**
CORONA,
CARPIO MORALES,
CHICO-NAZARIO,
VELASCO, JR.,***
NACHURA,
LEONARDO-DE CASTRO,
BRION,
PERALTA,
BERSAMIN,
DEL CASTILLO, and
ABAD, JJ.
Promulgated:

TIMOTEO A. MIGRIÑO
DOMINGO S. CRUZ,
Complainants,

and

-versus-

September 18, 2009

A.M. No. MTJ-06-1624
[Formerly OCA IPI No.
04-1636-MTJ]

JUDGE JULIA A. REYES, Presiding
Judge of the Metropolitan Trial
Court in Pasig City, Branch 69,
Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - - - x
ARMI M. FLORDELIZA, JULIET
C.
VILLAR
and
MA.

10/10/2014 9:18 AM

A.M. No. MTJ-06-1623

2 of 34

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/MTJ-06-16...

CONCEPCION LUCERO, all of the
Metropolitan Trial Court, Branch 69,
Pasig City,
Complainants,

A.M. No. MTJ-06-1625
[Formerly OCA IPI No.
04-1630-MTJ]

-versusJUDGE JULIA A. REYES, Presiding
Judge Metropolitan Trial Court,
Branch
69,
Pasig
City,
Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - - - x
ANDREE K. LAGDAMEO,
Complainant,
-versusJUDGE
JULIA
A.
REYES,
Metropolitan Trial Court, Branch 69,
Pasig City,
Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - - - x
TIMOTEO A. MIGRIÑO, Branch
Clerk of Court, Metropolitan Trial
Court, Branch 69, Pasig City,
Complainant,
-versus-

A.M. No. MTJ-06-1627
[Formerly OCA IPI No.
04-1661-MTJ]

A.M. No. P-09-2693
[Formerly OCA IPI No. 04-2048-P]

JUDGE JULIA A. REYES,
Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - - - x
FLORENCIO SEBASTIAN, JR.,
Complainant,
-versusHON. JULIA A. REYES, Presiding
Judge, Metropolitan Trial Court,

A.M. No. MTJ-06-1638
[Formerly OCA IPI No.
05-1746-MTJ]

10/10/2014 9:18 AM

A.M. No. MTJ-06-1623

3 of 34

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/MTJ-06-16...

Pasig City, Branch 69,
Respondent.
x - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
DECISION
PER CURIAM:

Professionalism, respect for the rights of others, good manners and right conduct are
expected of all judicial officers and employees, because the image of the judiciary is
[1]
necessarily mirrored in their actions.

Five administrative cases against Judge Julia A. Reyes (Judge Reyes), Presiding Judge of
the Metropolitan Trial Court (MeTC) of Pasig City, Branch 69 and one administrative case
which Judge Reyes filed against her Branch Clerk of Court Timoteo Migriño were
consolidated and referred to Justice Romulo S. Quimbo, consultant of the Office of the Court
Administrator (OCA), for investigation, report and recommendation, by this Court’s
[2]
Resolutions of September 28, 2005

[3]
and December 12, 2007.

Earlier, the Court preventively suspended Judge Reyes “effective immediately and until
further orders,” by Resolution of December 14, 2004 in A.M. No. 04-12-335-MeTC, “Re:
Problem Besetting MeTC, Branch 69, Pasig City.”
Records show that Judge Reyes’ whereabouts have remained unknown. She was issued
an Authority to Travel to the United States for the period from November 16 to 30, 2004. She
appears to have left the country in December 2004 but there is no record showing that she
[4]
sought the Court’s permission therefor or filed any leave of absence for December 2004.
From an August 17, 2005 Certification from the Bureau of Immigration, the only entry
in its database relative to the travel of Judge Reyes was her departure to an unknown
[5]
destination through Korean Air Flight No. KE622 on December 28, 2004.
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Due to her absence, the Court declared Judge Reyes as having waived her right to answer
or comment on the allegations against her and to adduce evidence.
I.

A.M. NO. MTJ-06-1623 (PROSECUTOR ROMANA R. REYES v. JUDGE JULIA
A. REYES)
[6]
By letter-complaint of October 26, 2004, Assistant City Prosecutor Romana Reyes

(Prosecutor Reyes), the public prosecutor assigned to Branch 69, charged Judge Reyes with
grave abuse of authority and/or grave misconduct, the details of which follow:
On October 1, 2004 at past 6:00 p.m., Prosecutor Reyes accidentally met Judge Reyes at
the office of Police Inspector Jovita V. Icuin (Inspector Icuin), the Chief of the Criminal
Investigation Branch of the Pasig City Police Station. Judge Reyes was there to inquire about
[7]
her Branch Clerk of Court Timoteo Migriño (Migriño) who was earlier arrested for alleged
violation of Presidential Decree No. 1602 or the Anti-Gambling Law. When Judge Reyes was
informed that Migriño was already released on orders of Judge Jose Morallos, Judge Reyes
asked Prosecutor Reyes to conduct an inquest against Migriño for malversation on the basis of
a photocopy of an affidavit of a certain Ariel Nuestro, purportedly executed and sworn to
[8]
before Judge Reyes on September 15, 2004.
Prosecutor Reyes informed Judge Reyes that the case of malversation may not
[9]
necessarily fall under Section 5, Rule 113 of the Rules of Court

on Arrest without Warrant

and thus cannot be the subject of inquest. Prosecutor Reyes explained that inquest could not
be conducted as it was already past 6:00 p.m. whereas inquest proceedings could be conducted
only until 6:00 p.m. unless authorized by the City Prosecutor. She added that since the crime
was allegedly committed in 2003, Migriño would have to undergo preliminary
[10]
investigation.

Prosecutor Reyes continued:

When she heard that if inquest is conducted he will be released for preliminary
investigation, she was fuming mad and directed me to conduct the preliminary investigation
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right then and there. It was really a surprise that a judge, a former prosecutor at the Rizal
Provincial Prosecution Office, would direct me to conduct preliminary investigation at the
station without giving the respondent (Mr. Migrino), at least the mandatory 10-day period
within which to prepare for an intelligent answer/counter-affidavit.
She insisted that Mr. Migrino be detained on the weekend and the police detained him.
He was the subject of inquest on October 4, 2004, Monday and was ordered release for
preliminary investigation by the City Prosecutor.
xxxx
On October 5 and 6, 2004 I was not able to appear during the hearing of criminal cases
in her sala but I made it a point to inform the Court by calling, through cellphone, one of her
staff on the mornings of October 5 and 6. I was having severe headache and chest discomfort.
On October 11, 2004, I appeared at her sala to discharge my official function as public
prosecutor assigned in her Court. Before the hearing started, she asked for my Medical
Certificate and I explained that to be candid, I did not personally see a doctor but called [the
doctor] to inform him of my condition and I was advised to rest and take my regular
medication. Surprisingly, and to my embarrassment, without any case for contempt filed and
without being included in the day’s calendar, she brought up the incident of October 1,
2004. I explained to her that unless I had been authorized by the City Prosecutor or ChiefInquest, I could not conduct inquest and inquest proceedings are being held in my position as a
Prosecutor under the Department of Justice. She insisted that I was “there as the
Prosecutor assigned to this Court and who is assigned at the same sala and you refused to
conduct an inquest” forgetting her constitutional law that there is separation of powers among
the three branches of government – legislative, executive and the judiciary.
She issued in open court an order requiring me to explain in writing within twenty-four
(24) hours why I should not be cited for contempt for my refusal to conduct the inquest on
October 1, 2004. I was all the more surprised when she gave the following sweeping statement
in open court:
“Don’t worry Prosec, I will not order your arrest today, because I know
that the Pasig City Police Officer at the Pasig Police Station, because your
house is located in front of the Pasig City Station, there is no one who will
arrest you. I will still coordinate with the office of Gen. Aglipay to send me
a police officer who will take custody of you pending contempt
proceedings.”
The above-quoted statement, lifted from the transcript of stenographic notes of
October 11, 2004 which is hereto attached as Annex “A” to “A-5”, only shows that she has
already a pre-judgment of the contempt charge and no explanation, even if submitted, will
convince her to stop from declaring me with contempt.
I was hospitalized at the Medical City on the night of October 11, 2004 until October
14, 2004 due to chest pain and the Court was informed of this fact. However[,] on October 13,
2004 when I was still confined, respondent issued an Order in open court stating:
“ x x x without any valid explanation except for the word that she is
presently confined at the hospital, which is hearsay at the moment, in which
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case the same is just noted by the court. So for her failure to attend today’s
proceedings, despite notice, as well as for her failure to attend the proceedings
yesterday as well as on October 5 and 6 without any valid explanation, and for
her failure to give any explanation after the lapse of 24 hours from the time she
was ordered to show cause why she should not be cited in contempt in open
court last October 11, 2004, let warrant of arrest issue against the said Public
Prosecutor. x x x Bail is set at P1,000.00 per case in which there is a total of
119 cases delayed as a result of her absence since October 5 and October 6
as well as yesterday, October 12 and today, October 13. That means a bail
of P119,000.00 as well as for two (2) counts of apparent contempt which
consist of misbehavior of an officer of the Court in the performance of her
official duties as well as for improper conduct tending directly or
indirectly to impede, obstruct, and degrade the administration of justice to
which bail is set at P25,000.00 each, to set an example to the public
especially, since she is actually the Public Prosecutor presently assigned to
[11]
this Court who committed such apparent act of indirect contempt.”
(Emphasis in the original; underscoring supplied)

[12]
Prosecutor Reyes informed the OCA that
In another letter dated October 29, 2004,
during the October 27, 2004 hearing for the issuance of a temporary restraining order in
connection with her petition for certiorari, prohibition and mandamus docketed as SCA-2732
[13]
before the Regional Trial Court of Pasig City, four police officers served a warrant of arrest
purportedly issued on October 11, 2004 by Judge Reyes pertaining to Criminal Case Nos.
02164-02173, all entitled “People v. Prosecutor Romana R. Reyes.”
Verification from the Office of the Clerk of Court of the MeTC of Pasig City revealed,
however, that there was no pending case against Prosecutor Reyes and that the particular case
numbers pertained to cases against 10 individuals for offenses ranging from violation of Batas
[14]
Pambansa Bilang 6 to Reckless Imprudence resulting in Damage to Property.
Prosecutor Reyes’ travails did not stop there, however. On October 27, 2004, at around
10:30 a.m., she received copies of two Orders of October 11 and 13, 2004 of Judge Reyes
directing Prosecutor Reyes in the later Order, to
x x x show cause within 24 hours from receipt of this Order why she should not be
cited in contempt for her failure to submit her explanation to date and for her failure to attend
the proceedings of this Court without any explanation.
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Considering the gravity of her responsibility as a Public Prosecutor, let warrant issue
for her arrest. Bail is set at P2,000.00 per case, or a total of TWO HUNDRED
[15]
THIRTY-EIGHT THOUSAND PESOS ONLY (P238,000.00).
(Emphasis and
capitalization in the original; underscoring supplied)

[16]
to the OCA charging
On December 13, 2004, Prosecutor Reyes wrote another letter
Judge Reyes with Violation of the Code of Judicial Conduct, Knowingly Rendering an Unjust
Judgment or Order, and Gross Ignorance of the Law or Procedure, as follows:
On December 7, 2004, I arrived at the court room of MTC-Pasig City Branch 69 at about 8:30
a.m. to discharge my duties as the trial prosecutor of the Branch. The hearing has not started,
the Presiding Judge was not there yet and the litigants have not been allowed to enter the
courtroom. Hearing of cases on the Court does not promptly start at 8:30 a.m. but always been
the hours of 9:00 a.m. to 9:30 a.m. as the Presiding Judge, Julia A. Reyes, usually arrive past
8:30 a.m. and when she arrive[s], she still order[s] the installation of her microphone and
computer. In the meantime, litigants are not allowed to enter the courtroom but have to wait
outside until they are allowed entry by the staff.
I reviewed the court records to know if the parties had been notified of the scheduled hearings.
After the recitation of the Centennial Prayer and before the calendar of cases were called,
Judge Julia Reyes called my attention and said that there was an Order of the Court for me to
explain my failure to appear on October 5, 6, 12, 13, 18, 19, 20, 25, 26 and 27 and up to now, I
have not submitted my explanation. I stood up and politely explained to her that the incidents
she was referring to was the subject of the case I filed against her for Certiorari, Prohibition &
Mandamus, before the Regional Trial Court – Pasig City and there was an Order issued, a copy
of the Order had been served on her, that any and all warrant of arrest issued by her would not
be enforced and/or implemented by the police agencies. She did not hear my reason and said
that this is a new order and is not covered by the Order of Hon. Celso Lavina and she ordered
that I be detained for one (1) day at the Pasig City Police Headquarters. I moved for a five (5)
minute recess to make a call to my lawyer and to fix myself as I was having palpitation then.
She denied my motion and ordered the start of the scheduled hearing of cases. She ordered the
police officers to lock the door of the courtroom and not to let anyone go out or come in. This
was the first time, during my assignment at her branch, that the door of the court was locked
and nobody is allowed to leave the room or go inside. Though not convenient, as I was
thinking of my health then, and the humiliation I felt in, again, being declared in contempt in
open court and ordered detained, I continued to discharge my duties as a trial prosecutor of the
branch until after the more than 40 cases had been called.
After the hearing of criminal cases and the case of contempt was called against Max Soliven et
al., I was informed by PO1 Sandy Galino, her security escort, that the police officers whom
they have called for assistance were already outside the courtoom and will be bringing me to
the police station. They would not allow me to leave the place unless I go with them at the
Headquarters. When I was about to be escorted out of the court room, my lawyer, Atty. Hans
Santos and my sister, Asst. Pros. Paz Yson, came and was bringing with them a certified copy
of the Order of Hon. Celso Lavina dated November 22, 2004 stating that any and all warrants
issued by Judge Julia Reyes will not be enforced by any police agencies. My lawyer showed
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the Order to PO1 Sandy Galino and a certain PO1 Villarosa and they said that they are getting
orders from Judge Julia Reyes. My lawyer then asked them if they have a written Order from
the Court, or a Warrant for my Arrest or a Commitment Order but they replied in the negative.
My lawyer further asked them if they are detaining me and they said no.
xxxx
On or about 12:00 noon of December 9, 2004, I have just alighted from a car and she was
standing infront of the building when she saw me. She immediately followed me and shouted
“Arrest her! Arrest her! To the guards on duty at the entrance of the building. In the presence
of so many persons in the lobby and in high pitch she made calls, through her cell phone, to
several police officers telling them that she caught an escaped convict, a fugitive from justice
and needs a battery of police officers to make the arrest. I warned her to be careful with her
language considering that I did not escape but was released by Hon. Executive Judge Jose
Morallos upon presentation of the Order dated November 22, 2004 of Hon. Judge Celso
Lavina, RTC-Pasig Br. 71. She continued, in the presence of people in the Lobby who had
converged to see what was causing the commotion, that I am an escaped convict and should be
detained at the Pasig City Police Headquarters. She further said that it was Judge Jose
Morallos who facilitated my escape last Tuesday, December 7, 2004.
xxxx
While questioning the propriety of the order of Direct Contempt, considering that there is an
order of November 22, 2004 stating that any and all warrants she issued will not be enforced
or implemented, and that she has to issue the necessary Commitment Order for my detention,
she slapped with me another seven (7) days of detention for Direct Contempt.
xxxx
At about 6:00 p.m., the Sheriff of Regional Trial Court-Pasig City, Branch 71 arrived and
served a Writ of Preliminary Prohibitory and Mandatory Injunction with an attached Order
dated December 9, 2004 issued by Hon Judge Celso Lavina declaring my detention illegal but
the Headquarters would not release me until after they have conferred with their superior
officers. After conferring with the higher officials, I was finally released, over the written
objection of Judge Julia Reyes in the copy of the Writ of Preliminary Prohibitory Mandatory
Injunction and Court Order dated December 9, 2004, from the Pasig City Police Headquarters
at about 7:00 p.m.
[17]
xxxx

II.

(Underscoring supplied)

A.M. NO. MTJ-06-1624 (TIMOTEO A. MIGRIÑO AND DOMINGO S. CRUZ v.
JUDGE JULIA A. REYES)
[18]
Migriño and Domingo S. Cruz charged Judge
By Complaint of October 16, 2004,

Reyes with Gross Ignorance of the Law, Oppression, Abuse of Authority, and Illegal Arrest and
Detention, the details of which follow:
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In July 2003, not long after her appointment as Presiding Judge, Judge Reyes began to
exhibit “unexplained prejudice and hostility” towards Migriño. In fact, without any reason at
all, Judge Reyes told Atty. Reynaldo Bautista, the MeTC Clerk of Court, that Migriño would
[19]
be detailed at the Office of the Clerk of Court.
On several occasions, the latest of which was on August 24, 2004, she barred Migriño
from entering the court premises and the staff room. During lunch break on October 1, 2004,
Migriño, Deputy Sheriff Joel K. Agliam and Dandy T. Liwag were arrested without warrant
upon orders of Judge Reyes as they were allegedly caught in flagrante delicto playing
“tong-its.” Police Officer 1 Sandy Galino (PO1 Galino), the security officer of Judge Reyes,
arrested them and brought them to the Pasig City Police Station where they were detained by
[20]
virtue of the affidavits

[21]
of PO1 Galino and Judge Reyes.

[22]
was issued by Judge Morallos after the three posted bail,
When an Order of Release
Judge Reyes tried to prevent their release and insisted that she had a complaint against Migriño
for malversation of public funds, infidelity in the custody of document and/or qualified theft
[23]
and violation of the Anti-Graft and Corrupt Practices Act

allegedly committed in

[24]
November 2002, and presented the Affidavit

[25]
of Ariel Nuestro and the Joint Affidavit

she executed with court employees Remedios Diaz (Remedios) and Alma Santiano.
Complainant Atty. Domingo S. Cruz (Atty. Cruz), counsel of Migriño, et al., intervened
and demanded from Inspector Icuin the immediate release of his clients since there was already
an Order of Release. Atty. Cruz and Prosecutor Reyes also explained to Judge Reyes that
Migriño could not be detained on the basis of an alleged offense that occurred in 2002 yet, and
[26]
that the alleged offense was not covered by the rule on warrantless arrest.

Migriño and

Atty. Cruz continued:
15. …Judge [Reyes] insisted that complainant Migriño must not be released as the case
is covered by the rule on warrantless arrest, the alleged offense of malversation having been
allegedly discovered only recently by respondent Judge and staff, specifically at 4:30 P.M. of
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01 October 2004. She then told Pros. Reyes to conduct an immediate Inquest/preliminary
investigation.
16. It must be noted and emphasized that Nuestro subscribed and swore to his
Sinumpaang Salaysay before respondent Judge way back on September 15, 2004, and it could
not be said that the alleged offense of malversation of public funds was discovered only at 4:30
P.M. of October 01, 2004. What is certain is that respondent Judge timed the alleged
[27]
(Emphasis and underscoring supplied)
discovery to suit her purpose…

Unable to convince Judge Reyes, Atty. Cruz left the office of Inspector Icuin, but
returned shortly with a warning that he would hold them responsible for illegal arrest, arbitrary
detention and abuse of authority unless Migriño was immediately released. Inspector Icuin
finally ordered the release of Migriño.
Migriño stayed in jail from October 1, 2004, a Friday, until he was released on October
4, 2004. Judge Reyes was determined to send Migriño back to jail, however, by means of her
contempt powers. In her October 4, 2004 Order, she stated:
x x x Timoteo Migrino, Clerk of Court, Branch 69, Metropolitan Trial Court, Pasig City,
is hereby ordered to show cause within twelve (12) hours from receipt of this order why he
should not be cited in contempt for the following acts: (1) illegal gambling during office hours
within the Court premises (2) infidelity in the custody of documents, (3) qualified theft and/or
malversation for misappropriation of the amount of PHP10,000.00 entrusted to him for
“deposit” by one Ariel Nuestro in a criminal case filed before this Court, (4) for violation of
R.A. 3019 or the Anti-Graft and Corrupt Practices Act, among others. He is likewise ordered
to show cause why he should not be cited in contempt for openly defying to submit to
undersigned with respect to her complaint before the police authorities for the said crimes
and/or offenses which defiance appear to be “improper conduct tending directly or indirectly,
to impede, obstruct, or degrade the administration of justice” under Rule 71, Sec. 3(d) of the
Rules of Court.
Set the hearing of this case on October 8, 2004 at 2:30 P.M. and said respondent is
directed to make his explanation on said date and time in open court with warning that should
he fail to attend said hearing despite due notice a warrant for arrest shall be issued.
The Process Server of this Court with the assistance of a Sheriff of the Metropolitan
Trial Court of Pasig City, is directed to send a copy of this Order by personal service to
respondent TIMOTEO A. MIGRINO. Any officer of the law is likewise directed to assist said
Process Server in the service of this Order to said respondent and is specifically directed to
take custody of said respondent should he refuse to receive this Order and bring the same to
[28]
this Court on October 8, 2004 at 2:00 P.M.
(Capitalization in the original; emphasis and
underscoring supplied)
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Significantly, while in the said Order of October 4, 2004, Judge Reyes found Atty. Cruz,
Prosecutor Reyes, Inspector Icuin and PO3 Jimenez to have also committed contumacious acts,
she singled out Migriño and directed him to explain why he should not be declared in
contempt of court.
[29]
On October 8, 2004, Judge Reyes issued another Order
giving her process server, the
MeTC sheriff and any officer of the law blanket authority to “take custody of [Migriño] should
he refuse to receive this Order and bring him to this Court on October 11, 13, 14 & 15, 2004 at
2:00 P.M.” Complainants further narrated:
41. To show that the respondent judge is using her contempt powers as a bludgeon to
clobber her perceived enemies, instead of using the same as a necessary tool for preserving the
integrity of the court, the respondent issued another Order dated October 14, 2004 ordering
complainant Migriño to show cause why “he should not be cited for at least 2,330 acts of
indirect contempt”. Repeat, two thousand three hundred thirty. A copy of this Order is
attached hereto as Annex “J”.
The tyranny and despotism of the respondent judge is crystal clear in the following
statements in said Order of October 14, 2004 (Annex “J”):
Moreover, respondent committed at least 1,510 acts of indirect
contempt with respect to the case of People vs. Marcos Rivera (Crim. Case No.
36172) which remains pending in the docket of this court to date, when he
failed to act on or set for arraignment to date, the said case filed herein on April
29, 1998. Considering that a total of around 1,510 working days has lapsed
from the said date of filing of said case up to the time that said respondent was
barred from entering the court premises and the staff room on August 24, 2004,
herein respondent is hereby ordered to show cause why he should not be cited
for 1,510 acts of indirect contempt for all the working days that he failed to act
on said case which appears to remain pending in the docket of this court to
date.”
Even assuming for purposes of argument that the failure of the respondent to set for
arraignment the aforementioned case is contumacious, it was one continuing act of omission,

[30]
not 1,510 separate acts of commission.

(Emphasis in the original; underscoring supplied)

III. A.M. NO. MTJ-06-1625 (ARMI M. FLORDELIZA, JULIET C. VILLAR AND MA.
CONCEPCION LUCERO v. JUDGE JULIA A. REYES)
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[31]
[32]
letter-complaint of March 11, 2004,
Judge Reyes was charged by
By verified
complainants Armi M. Flordelisa et al. who are court employees at Branch 69, with the
following acts: (1) residing in chambers; (2) borrowing money from staff; (3) instructing the
stenographer to collect a minimum amount for ex-parte cases; (4) frequently bringing some of
her staff to her nighttime gimmick; (5) unethical conduct; (6) conduct unbecoming a lady
judge; (7) unfriendliness to litigants; (8) anti-public service; (9) inability to control emotions
during hearing; (10) uttering invectives in front of staff and lawyers; (11) conducting staff
meeting in an unsightly attire; and (12) gross inefficiency/laziness.
According to complainants, it was of public knowledge at the Pasig City Hall of Justice
that Judge Reyes was residing in her chambers where a big aparador she had placed therein
was eventually removed after three Supreme Court lawyers investigated the matter.

She

continued to sleep in the chambers after going out for evening “gimmicks” with some members
of her staff. She would usually be fetched by a certain Col. Miranda at 12 midnight and would
[33]
return at 4:00 a.m.
On two separate occasions in May 2003, Judge Reyes instructed complainant Juliet
Villar (Juliet), branch legal researcher, to act as her co-maker in her loan applications. Within
the same period, Judge Reyes, who allegedly needed money for an ID picture, borrowed P500
from Juliet who was forced to borrow the amount from Miguelito Limpo (Limpo), branch
[34]
Judge
process server, which amount remained unpaid as of the filing of their complaint.
Reyes also borrowed P20,000 from the “branch process server” who, however, did not execute
[35]
as relayed by Maria Concepcion Lucero (Maria Concepcion),
any affidavit out of fear,
[36]
When Juliet informed Limpo of the plan of some staff
branch in-charge of civil cases.
members to petition for the removal of Judge Reyes, Limpo remarked, “Bago nyo ipatanggal
yun, hintayin nyo munang bayaran ako. Inutangan ako nyan ng P20,000.00, isinanla ko pa
[37]
yung alahas para lang may maipautang sa kanya.”
[38]
In her other affidavit,

Juliet claimed that in October 2003, Judge Reyes stepped out

10/10/2014 9:18 AM

A.M. No. MTJ-06-1623

13 of 34

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/MTJ-06-16...

[39]
of the chambers and told complainant Armi Flordeliza (Armie),

Court Stenographer I,

“Armie, ang hina mo naman sumingil sa ex-parte, buti pa si Leah. Dapat pag tinanong ka
kung magkano, sabihin mo at least P2,000.00” Since then all ex-parte cases were assigned to
court stenographer Leah Palaspas (Leah). Judge Reyes further remarked, “Sino pa ba ibang
pwedeng pagkakitaan dito? O ikaw Oswald, sheriff.” The sheriff only smiled.
Complainants stated that Judge Reyes habitually invited her staff to go with her in night
“gimmicks” from 10:00 p.m. to 4:00 a.m. the following day, without regard to working days.
This practice hampered the delivery of judicial services, as the employees who went out with
[40]
her the previous night either went on leave or arrived late the following day.
On December 23, 2003, upon the persistent request of Judge Reyes, Juliet joined her and
company in a comedy bar in Quezon City and stayed there until 4:00 a.m. of December 24,
2003. Judge Reyes brought her employees to their respective homes and then went to sleep in
[41]
her chambers.
Maria Concepcion, in another affidavit, stated that on January 2, 2004, Judge Reyes
repeatedly invited the staff for lunch at her residence. While inside her house, Judge Reyes
insistently gave her a glass of red wine, from which she pretended to take a sip, after which
Judge Reyes consumed the remainder. Judge Reyes joined the rest of the staff at the sala where
[42]
they consumed “gin pomelo.”
Complainants depicted Judge Reyes as very unethical. One time, in the presence of a
stranger, Judge Reyes uttered, “Ano kaya kung mag-hearing ako ng hubo’t hubad tapos
[43]
naka-robe lang, pwede kaya?”

At one time, Armie overheard Judge Reyes utter over the
[44]

phone “Hayaan mo, Farah, pag natikman ko na siya, ipapasa ko sa iyo, ha ha ha!”
Judge Reyes exhibited conduct unbecoming a judge for repeatedly inviting her staff and
other court employees to join her to a drinking spree in the courtroom after office hours on
three consecutive Fridays in February 2004. On March 2, 2004, Juliet arrived at the office at
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around 7:00 a.m. and saw Judge Reyes about to leave the office. Juliet was later informed by
the guards and janitors that they saw an inebriated Judge Reyes sleeping on the bench outside
[45]
the office and found empty bottles of alcoholic drinks in the garbage can.
Judge Reyes was also unfriendly to litigants. On January 23, 2004 during the inventory
of cases, as a litigant attempted to verify the status of his case, Judge Reyes suddenly remarked,
“Nag-iimbentaryo kami, bawal mag-verify. Pag hindi ka umalis, iko-contempt kita!” However,
when an employee from another branch referred a couple to Judge Reyes for solemnization of
marriage, Judge Reyes ordered the stopping of the inventory to give way to it. On March 4,
2004, Judge Reyes sent Leah a text message advising her to reset the hearings as she was
unavailable, but upon being informed by Remedios that there was a marriage to be solemnized
that day, Judge Reyes immediately arrived and even attended the wedding reception. In the
[46]
months of December 2003 and January 2004, Judge Reyes was able to solemnize 16
and
[47]
marriages, respectively.
14
Complainants claimed that Judge Reyes was anti-public service. She instructed the staff
to lock the door entrance to the room occupied by the staff and not to answer phone calls
during court hearings even if there were employees in the staff room to attend to calls and
[48]
queries.
Judge Reyes lacked the ability to control her emotions during hearings. In one hearing,
she failed to maintain her composure and stormed out of the room while Assistant City
[49]
Prosecutor Fernando Dumpit was still talking.
Judge Reyes hurled invectives in front of
the staff and lawyers. On October 2, 2003, while with a lawyer friend from the Office of the
Solicitor General, she remarked in front of her staff, “Alam mo na ang dami intriga dito;
nireport ba naman na nakatira ako dito, ano kaya masama dun? Alam ko staff ko rin
[50]
nagsumbong eh, PUTANG INA NILA, PUTANG INA TALAGA NILA!”
Several times, Judge Reyes conducted staff meetings wearing T-shirt, slippers and faded
“maong” folded a little below the knee, as if she was in her house. Oftentimes, she would wear
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the same clothes she wore the previous day, which showed that she resided in the
[51]
chambers.
Judge Reyes was lazy and inefficient, as she delegated decision-writing to Juliet. Since
her appointment, she was able to promulgate only three or four decisions of her own writing.
Complainants thus requested the conduct of judicial audit to determine her work
[52]
output.
[53]
By Supplemental Complaint

of January 28, 2005, Armie added:

1.

I was jailed on the strength of a warrant of arrest dated October 8, 2004 issued by Judge
Julia A. Reyes in connection with the ten (10) counts of Indirect Contempt of Court
charges which she had initiated against me for gross misconduct in office and
insubordination;

2.

The warrant of arrest of October 8, 2004 stemmed from my failure to attend the hearing
of an Indirect Contempt of Court charge she filed against me, then about to be heard on
October 8, 2004 at 2:30 o’clock in the afternoon where I am supposed to explain my side;

xxxx
5.

I was served with a copy of the show cause Order dated October 4, 2004 signed by Judge
Reyes where I was informed that I committed acts constituting contempt of court as
defined by Rule 71, Section 3 (a) and (b) of the 1997 Rules of Civil Procedure. On the
basis of said show cause order, I was also directed by Judge Reyes to appear on October 8,
2040 at 2:30 pm in court and to make further explanation with warning that should I fail to
attend the hearing on said date despite due notice, a warrant for my arrest shall be issued
by the court. Plain copy of the Order dated October 4, 2004 is herewith attached and
duly marked as Annex “A”;

6.

For fear of being arrested, I did not attend the hearing of October 8, 2004, despite notice,
and hence, as earlier stated, a warrant of arrest dated October 8, 2004 was issued by Judge
Reyes against me;

7.

I was apprehended and confined at the Pasig City Police Station, at Pariancillo,
Kapasigan, Pasig City to my great damage and prejudice and that of my family;

xxxx
11. What is worse is that Judge Reyes fixed the bail for my temporary liberty at two hundred
thousand (P250,000.00) pesos which to my mind is quite excessive and violative of my
constitutional right to bail;
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xxxx
14.

Surprisingly, the warrant of arrest dated October 8, 2004 issued by Judge Reyes
supposedly carries a docket number starting from Case Number 02154 up to and including
02163 which correspond to ten (10) counts of Indirect Contempt of Court. However, the
said case numbers does not pertain to a person of Armie M. Flordeliza, nor with a case of
Contempt of Court. Please see Certification signed by Atty. Reynaldo V. Bautista, Clerk
of Court IV of the Office of the Clerk of Court, Metropolitan Trial Court, Pasig City –
Annex “B,” and a copy of the Warrant of Arrest dated October 8, 2004 – Annex “C”;

xxxx
21. Be it noted that in November 8, 2004, herein complainant filed a Motion for Reduction
of Bail (Annex “D”) from P250,000.00 to P50,000.00 in cash which was not acted upon;
the reason why the herein complainant suffered for a longer period inside the detention
cell;
22. On the same date (November 8, 2004), a Subpoena (Annex “D-1”) was served upon the
herein complainant alleging that a hearing will be held in November 9, 10, 11 and 12.
However, Judge Reyes never conduct[ed] the hearings in November 10, 11 and 12, 2004
which constitute an oppression and violation of human rights and grave misconduct;
23.

In November 16, 2004, the 12th day the herein complainant was under the detention cell,
was the day that I was released by posting a cash bond of P50,000.00 granted by Hon.
Divina Gracia Lopez-Peliño, Pairing Judge of Branch 69, Metropolitan Trial Court, Pasig
City as evidenced by Official Receipt No. 21065408 (Annex “E”); Order dated
November 16, 2004 (Annex “F”); and Order of Release (Annex “G”)[.] (Emphasis in
[54]
the original; underscoring supplied)

IV. A.M. NO. MTJ-06-1627 (ANDREE K. LAGDAMEO v. JUDGE JULIA A. REYES)

Complainant Andree Lagdameo (Andree) is the private complainant in Criminal Case
No. 42030 for physical injuries pending before Branch 69. The case was originally set for
promulgation of judgment on May 19, 2004 but was cancelled and repeatedly reset – to July
13, 2004, September 14, 2004 and November 23, 2004. Andree thus filed an Urgent Motion to
[55]
Set Promulgation of Judgment,

furnishing the OCA a copy thereof, which step, Andree

believed, “must have courted [the judge’s] ire.”
Judge Reyes moved the promulgation date from November 23, 2004 to October 20,
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[56]
the judgment
2004, only to reset the same to October 16, 2004. After eight postponements,
was finally promulgated on December 7, 2004 during which Criminal Case No. 42030 was first
in the calendar of cases. Andree narrated:
xxxx
However, before the start of court proceedings that day, there was a courtroom drama
which unfolded before the surprised eyes of all persons then inside the courtroom. The
Honorable Judge Julia A. Reyes ordered the arrest and detention of Prosecutor Romana
Reyes. Judge Reyes ordered her personal close-in-security, whom I later came to know to
be PO1 Sandy Galino, and PO2 Rolando Lavadia, to implement her order. I was seated on
the first bench and I had a clear view and could clearly hear the proceedings. I heard
Judge Reyes forbid Prosecutor Reyes from calling her lawyer under pain of another day of
detention. I heard Judge Reyes further order PO1 Galino and PO2 Lavadia to close the
doors of the courtroom and to prevent Prosecutor Reyes from leaving the same.
6.

Judge Reyes then proceeded to order Leah Palaspas to promulgate judgment in my case,
Criminal Case No. 42030. I was so shocked by the intemperate and derogatory words
Judge Reyes used to describe my person in the aforesaid judgment, so much so that I left
the courtroom immediately after the reading because I was so afraid that my face would
mirror my emotions and I might be cited for contempt, especially after witnessing Judge
Reyes’ actions toward Prosecutor Romana Reyes. I am a mere layman and I must indeed
look puny to the high and mighty Judge Julia A. Reyes.
I was the complainant, not the accused, in the case and I cannot understand why the judge
exhibited such kind of hostility against me in the judgment just promulgated.

7.

I then waited for the termination of the court proceedings, to request for a copy of the
decision since I wanted to consult a lawyer regarding Judge Reyes’ affront on my person. I
was barred from re-entering the court room by PO1 Sandy Galino, the armed personal
security of Judge Reyes, pursuant to her orders.

xxxx
9.

I then went back to the courtroom of Branch 69, and found Leah Palaspas and Alma
Santiano, both employees of MTC Branch 69, together with PO1 Galino and PO2 Lavadia,
sitting in the now empty courtroom. I could hear the raised voice of Judge Reyes
emanating from her chambers. I asked Leah Palaspas for a copy of the decision, and to
examine and photocopy some documents in the file folder of Criminal Case No. 42030.
She told me to wait as the folder was in the chamber of Judge Reyes. I pointed to her that
the decision in this case had just been promulgated this morning and logically, the folder
would be in the pile in front of her. She insisted that it was in the judge’s chambers, and
for me to wait.

10. I then stood and waited for about another half hour in the corridor fronting the courtroom
of Branch 69 after which, I again approached Leah Palaspas regarding my request. She
called a co-employee, whom I later came to know to be Ms. Josefina Catacutan to
accompany me to the photocopying machine. While waiting in line, I noticed that the

10/10/2014 9:18 AM

A.M. No. MTJ-06-1623

18 of 34

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/MTJ-06-16...

decision promulgated that morning was not in the file. I pointed this out to Ms. Catacutan
who proposed that we return to Ms. Palaspas and ask for a copy.
11. Accompanied by Ms. Catacutan, I returned to the Branch 69 courtroom where we found
Ms. Palaspas standing in the corridor. I pointed out to her that a copy of the decision was
not in the file. She protested that it was almost noontime and that I should just come back
in the afternoon. I pointed out to her that it was still ten minutes to twelve and it was just a
matter of handing a copy of the decision to Ms. Catacutan, and besides, I had been waiting
since early morning.
12. Ms. Leah Palaspas turned her back on me and stepped into the courtroom where Judge
Reyes was sitting with Alma Santino,
PO1 Galino and PO2 Lavadia and declared
“Eto ho Judge, las doce na ho e.”
13. I followed Ms. Palaspas inside the courtroom but had hardly stepped inside when I stopped
in my tracks as Judge Reyes shouted “Don’t try me, come back at 1:00 PM, GET OUT! I
was so shocked at the arrogance of Judge Reyes and the way she shouted at me that I
turned on my heels and left.
14. On my way out – probably out of sheer frustration at the way the judge treats people who
happened to have business in her court – I commented to Ms. Palaspas who was standing
beside me: “O baka ma contempt pa ako” and continued walking away.
15. Either Ms. Palaspas told the respondent judge about my comment, or the judge herself
overheard me, when I reached the area in front of the door of the staff room PO1 Sandy
Galino suddenly grabbed my arm and prevented me from moving. When I turned my
head, I saw Judge Julia Reyes in the lobby fronting her courtroom wagging her finger in the
air and shouting, ‘HULIHIN NIYO YAN, IKULONG NINYO YAN!” – thus letting loose
her armed gorilla on a hapless victim like me.
16. I instinctively struggled to free myself from the grip of PO1 Sandy Galino, all the while
asking Judge Julia Reyes, “Bakit, hindi naman kita sinagot ah” who all the while was
viewing the scene with a smirk of satisfaction on her face.
17. I was able to momentarily free my hand and was able to call a lawyer friend on my mobile
phone who then advised me to demand for any sort of written order to justify my arrest
and detention. I was also advised to demand that the arresting officers identify themselves
and the unit to which they belong. PO1 Galino replied “A wala, basta utos ni Judge ito
doon ka na magpaliwanag at magtanong!”
18. A uniformed police officer carrying an armalite rifle, whose name I was not able to get,
then arrived. PO1 Sandy Galino addressed the latter: “Pare, pag pumalag, barilin mo.” I
never imagined that I – a simply citizen without any clout; a weak, educated, woman who
merely sought the assistance of our courts to redress a perceived grievance – would be
treated like a common criminal in this fair Republic of ours!
I then continued to demand a written order regarding my arrest but Galino repeated,
“Hindi na raw kailangan, sabe ni Judge” and proceeded to forcibly bring me out of the
Justice Hall. When we reached the lobby I tried to go up to the office of Executive Judge
Morallos but PO1 Galino pulled me down the stairs.
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xxxx
The fact of my arrest was then entered into the Blotter of the Pasig Station on Page 0393,
Entry No. 1781, Date: Dec. 7, 2004 Time 12:30 PM which reads as follows:
“Brought-in
PO1 Sandy Galino y Abuyog, 33 years old, married of this station brought in
one Andree Lagdameo y Kirkwood, legal age, widow, res of 237 Marne St.
San Juan Metro Mla. for direct contempt of court issued by Hon. Judge Julia
Reyes of MTC B69 Pasig City. Order will follow.”
(Attached as Annex “B”)
xxxx
20. At 5:00 PM of December 7, 2004, Atty. Atencia again demanded my release from
detention since it was now the close of office hours and Judge Julia Reyes had not issued
any commitment order. Col. Galvan again refused and insisted that he was following the
orders of Judge Julia Reyes.
xxxx
22. I was finally released from detention after 24 hours. My release is entered on Page 0397
of the Pasig Police Blotter under Entry No. 1799, Date: December 08, 2004, Time:
12:30PM which reads as follows:
“Released
In relation to Entry 1781 dated Dec. 7, 2004 one Andree Lagdameo was
released from the custody of this station physically and financially
unmolested as attested by her signature below.
Note: Detained w/o written commitment order and released w/o written
released order.
(signature)
Andree Lagdameo”
(Attached as Annex “C”)
[57]
xxxx

(Emphasis, capitalization and italics in the original; underscoring supplied)

[58]
[59]
her December 22, 2004 Complaint
to allege that she
Andree supplemented
[60]
in Criminal Case No. 42030 on December 16,
finally received a copy of the Decision
2004, several days after she was illegally detained, and only after she wrote a letter to Judge
[61]
Reyes, furnishing then Chief Justice Hilario G. Davide, Jr. and the OCA a copy thereof.
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When she read the Decision, she was shocked on noting that Judge Reyes used very
insulting language in referring to her as the therein private complainant. Judge Reyes wrote
that “[j]udging from the demeanor and character of the accused who appears to be a quiet man
with a pleasant disposition and that of the private complainant who looks loud, rash and even
vulgar in language in her dealings with the court personnel herein, this Court finds the version
[62]
of the accused to be more credible.”
Judge Reyes made a misrepresentation for she merely
relied on the records in writing the decision as she never had the chance to hear the testimonies
of the parties since Judge Alex Quiroz was the presiding judge when the case was tried.
V. A.M. NO. P-09-2693 (TIMOTEO A. MIGRIÑO v. JUDGE JULIA A. REYES)

[63]
received by the OCA on October 4, 2004, Judge Reyes
In an undated letter
recommended that Migriño be separated from the service on charges of illegal gambling during
office hours, qualified theft and/or infidelity in the custody of documents, and violation of the
Anti-Graft and Corrupt Practices Act.
Upon the recommendation of the OCA, it appearing that this case emanated from the
same incident of illegal gambling obtaining in A.M. No. MTJ-06-1624, the Court, by
[64]
Resolution of September 28, 2005,

ordered the consolidation of the two cases. Hence, the

factual background of this case is reflected in the earlier discussed A.M. No. MTJ-06-1624.

VI.

A.M. NO. MTJ-06-1638 (FLORENCIO SEBASTIAN, JR. v. HON. JULIA A.
REYES)

[65]
complainant Florencio Sebastian,
By verified Complaint-Affidavit of April 22, 2005,
Jr. (Sebastian) charged Judge Reyes with Grave Misconduct, Gross Ignorance of the Law,
Incompetence and Inefficiency arising from the procedings in Criminal Case No. 19110,
“People v. Florencio Sebastian, Jr., Alicia Ty Sebastian and Justo Uy,” for falsification of
public document pending before Branch 69.
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On February 18, 2004 at around 5:00 p.m., police officers arrived at Sebastian’s
[66]
residence and served on him and his wife Alicia (the couple) warrants of arrest

issued by

Judge Reyes on October 28, 2003. After an overnight detention at Camp Caringal in Quezon
City, the couple was presented to the branch clerk of court, and learned that the warrants of
arrest were issued due to their failure to appear in court on October 28, 2003 as directed in an
[67]
August 15, 2003 Order
which was not received by them or their counsel, Atty. Jaime Vibar.
A perusal of the August 15, 2003 Order reveals that the same suffers from grave
infirmity. It reads:
The unsigned Order dated May 9, 2000 is reiterated as follows:
“Accused through counsel, having been [sic] filed a Manifestation and
Request for Remarking and Formal Offer of Exhibits.” The Prosecution is given
five (5) days from receipt thereof within which to make its comment thereto.”
Set the same for hearing on October 28, 2003, at 8:130 [sic] A.M.
Send copies of this Order to the parties. (Emphasis supplied)

The prior Order being unsigned, there was no factual or legal reason for Judge Reyes to
reiterate the same and set the case for further hearing, notably since the case had long been
submitted for decision.
Judge Reyes did not lift the warrant of arrest, even after Atty. Vibar filed, pursuant to the
October 28, 2003 Order, a Motion for Reconsideration, Compliance and Entry of
Appearance.

[68]

At the promulgation of judgment on September 7, 2004, the branch clerk of court read
only the decretal portion of the decision convicting the couple. Atty. Vibar requested a copy of
the decision but Judge Reyes replied that the decision had not yet been printed but she could
give him a diskette which Atty. Vibar refused.

After declaring that she would later

re-promulgate the judgment and that the couple should stay in court, Judge Reyes started
calling out the other cases. Not wanting to be part of the irregularity and due to other pressing
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commitments, Atty. Vibar left. At around 11:40 a.m. inside the chambers, Judge Reyes read the
[69]
or computer
judgment from a computer screen without giving the couple a written copy
print-out.
The couple raised on appeal that the trial court failed to comply with the mandate of
[70]
[71]
Rule 120
of the Rules of Court and Section 14
of Article VIII of the Constitution
requiring that the decision must be written and signed by the judge with a clear statement of the
[72]
facts and the law on which the decision is based.
THE EVALUATION OF JUSTICE ROMULO S. QUIMBO

[73]
By Consolidated Report of June 27, 2004,

Retired Justice Romulo S. Quimbo

evaluated the first five administrative cases, viz:
Migrino presented a certificate that there is no case against him pending with the
Metropolitan Trial Court of Pasig City. He admits, however, that a case for illegal gambling
was filed against him. That the same may have been dismissed does not totally exempt him
from administrative liability considering that gambling within the court’s premises is proscribed
[74]
by Administrative Circular No. 1-99
issued by the Supreme Court. His act of playing
“tong-its” with two others within the court premises makes him punishable under said circular.
xxxx
The acts which appear to have been committed by respondent Judge against Ass’t. City
Prosecutor R[o]m[a]na A. Reyes and Andree K. Lagdameo were clearly unjustified and
unwarranted. The respondent Judge’s orders to declare them in contempt and issuing warrants
for their arrest betray an abysmal lack of knowledge of the rules governing contempt. Her
fixing an atrociously excessive bail is a clear manifestation that respondent Judge wanted to
exhibit her authority and fixing such a ridiculous amount of bail was designed to prevent the
complainants from obtaining temporary release. Her obvious ignorance of the rule governing
contempt and the jurisprudence that mandates that it be exercised as a protective not a
vindictive power makes us wonder how, despite the rigorous screening of candidates by the
Judicial and Bar Council (JBC), a “lemon” such as the respondent Judge managed to be
nominated for appointment to such exalted position. How she was able to elude the psychiatric
and psychological tests under which she went is remarkable for it resulted in the appointment
of one grossly ignorant of the law and more importantly devoid of the temperament required of
a judicial arbiter.
In the two cases mentioned above (A.M. No. MTJ-06-1623 and A.M. No. 06-1627),
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the acts of respondent Judge reveal a flaw in her psychological makeup that disqualifies her
from holding the position of Judge. She appears to be unaware of the jurisprudence that has
given meaning to the power of contempt.
xxxx
The Order dated 13 October 2004 (Exhibit G, Rollo, p. 27, A.M. MTJ-06-1623),
betrays not only her gross ignorance as regards the Rule on Contempt of Court, but it also
shows her capricious arrogance and despotic nature, the antithesis of an ideal arbiter. It betrays
a flaw in her psychological makeup that disqualifies her from presiding a court and dispensing
justice.
Respondent inofficiously demanded that complainant conduct an inquest at the police
station for the purpose of preventing the release of Timoteo Migrino who had earlier been
arrested while allegedly engaged in illegal gambling and had posted the required bail.
Notwithstanding the explanation of complainant Reyes that she was not authorized to conduct
said inquest outside her office and the crime of malversation allegedly committed two years
earlier could not be the proper subject of an inquest, respondent could not be denied. She
demanded and the police acquiesced to hold Migrino in jail over the weekend.
The prosecution of Prosecutor Reyes was not based on any law or rule but was purely
the whim and caprice of the respondent. After respondent Judge has held Prosecutor Reyes in
contempt and ordered her arrest (Exhibit [“F”], A[.]M[.] No. MTJ-06-1623, p. 24.) she
required an unconscionable amount of Php236,000.00 as bail knowing that it was practically
impossible to meet.
Complainant R[o]m[a]na R. Reyes charges respondent Judge with falsification of
public documents. It appears that respondent Judge issued a warrant for the arrest of
complainant. Since no case had been filed against complainant, respondent Judge conveniently
issued the warrant under Criminal Cases Nos. 02164 to 02173 (10 counts) which pertained to
cases filed against various persons during the year 1985. The Order of 13 October 2004
(Exhibit [“G”], Rollo, A.M. MTJ-06-1623) conveniently omitted to show any case numbers.
The travails suffered by complainant Lagdameo likewise prove that respondent Judge
was not guided by law or rule but rather by whim and caprice. The record does not show any
reason why respondent Judge could order the arrest of complainant. Assuming that she had
uttered the words “I am going because I may be declared in contempt”, this could not be the
basis for declaring her in direct contempt because the court was no longer in session and she
ma[d]e the remark outside the courtroom. It was not “misbehavior in the presence of or so
near a court as to obstruct or interrupt the proceedings before the same”. Neither could it be
considered disrespect towards the court. It is probably for this reason that respondent Judge
did not issue any commitment order but orally commanded the police to arrest Lagdameo. As
can be seen from excerpts from the police blotter (Rollo, A.M. No. MTJ-06-1627, p. 9)
Lagdameo was “brought in” on December 7, 2004 at 12:30 P.M. and was “released” on
December 8, 2004, at 11[:]50 AM (ibid. p. 10). The same blotter states: “Note: Detained w/o
written commitment order & released w/o written released.” [sic] (Emphasis and italics in the
Report)
Respondent’s verbal order directed to members of the PNP to arrest and jail Lagdameo
who languished in said jail for a day is clearly a violation of Article 124 of the Revised Penal
Code and respondent Judge is a principal by inducement.
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The complaint filed by three personnel of Br. 69 charges respondent Judge with
conduct unbecoming a judge which could be considered pecadillos and are covered by
circulars and other issuances of the Court and are punished by either fines or suspensions or
admonitions.
Considering respondent Judge’s acts complained of by complainants R[o]mana R.
Reyes and Andree K. Lagdameo, together with the acts committed by respondent Judge and
subject of other administrative cases assigned to the undersigned, there can only be one
conclusion that respondent Judge is suffering from some undiagnosed mental aberration that
makes her totally unfit to hold the position she now occupies. Not only was her gross
ignorance established but her resort to falsification was also proved.
The records show that respondent Judge was suspended and has abandoned her office
of presiding Judge. She did this probably because she felt guilty and could not find any
justification for her actions so she fled.
In A.M. No. MTJ-06-1624, the harassment and ill treatment of complainant Migrino
was clearly established. The fact that respondent Judge followed Migrino to the police station
and demanded that he be kept in custody despite the Order of Release issued by Judge
Morallos upon Migrino’s filing his bail both clearly shows her to be whimsical and capricious.
The continued detention of Migrino after he was ordered released under bond is likewise
arbitrary and in violation of Article 124 of the Revised Penal Code and respondent Judge is a
principal by inducement.
In OCA-IPI No. 04-2048-P, the record reveals that the respondent Migrino was
indicted for illegal gambling having been allegedly caught en flagrante by complainant Judge
Julia A. Reyes. The record also reveals that a certificate was issued by the Clerk of Court,
Metropolitan Trial Court of Pasig City that there is no pending case against Migrino. Even if
we assume that the illegal gambling case which was filed against Migrino and for which he had
to file his bond was dismissed, it still remains that Migrino was seen gambling within the court
[75]
premises, an act which is proscribed by Administrative Circular No. 1-99
earlier
[76]
mentioned.
(Emphasis partly in the original and partly supplied; italics in the original;
underscoring supplied)

Justice Quimbo thereupon RECOMMENDED that Judge Reyes be dismissed from the
service with forfeiture of all her retirement benefits except accrued leave credits, if any, and
with prejudice to re-employment in any branch or instrumentality of the government, including
government-owned or controlled corporations and that Migriño be fined in an amount
equivalent to his one month salary.
Meanwhile, in A.M. No. MTJ-06-1638, Justice Quimbo, by Report of September 25,
[77]
2006,
reiterated his recommendation after coming up with the following evaluation:
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The complaint mentions acts of respondent Judge which are similar, if not identical to
those complained of in the following cases, to wit: A.M. No. MTJ-06-1623 (Prosecutor
Romana R. Reyes vs. Judge Julia A. Reyes); A.M. No. MTJ-06-1624 (Timeteo A. Migrino, et
al. vs. Judge Julia A. Reyes); A.M. No. MTJ-06-1625 (Armi Flordeliza, et al. vs. Judge Julia A.
Reyes); A.M. No. MTJ-06-1627 (Andree Lagdameo vs. Judge Julia A. Reyes) which the
undersigned had earlier investigated and reported on. Our conclusion remains firm that
respondent Judge is unfit to hold the position of Presiding Judge of a Metropolitan Trial
Court.
In the present case, she is charged with ignorance because she had issued a bench
warrant against the complainant and his wife for their failure to appear on a date that
respondent Judge fixed for the continuation of the trial. While she may be correct in assuming
that she had the authority to issue such warrant, said act was clearly unjustified. Firstly, it does
not appear in the record of the case that complainant or his wife received notice of said
hearing. Neither does it appear that their counsel received a copy of the Order of 15 August
2003 which contained the said setting. Secondly, there was no longer any trial to speak of
because the case had already been submitted for decision and the complainant (accused
[78]
therein) had no longer any need for appearing.
(Emphasis and underscoring supplied)

THIS COURT’S RULING
The Court finds that Judge Julia Reyes should indeed be dismissed from the service.
As early as 1949, this Court emphasized that the administration of justice is a lofty
function.
The administration of justice is a lofty function and is no less sacred than a religious
mission itself. Those who are called upon to render service in it must follow that norm of
conduct compatible only with public faith and trust in their impartiality, sense of responsibility,
exercising the same devotion to duty and unction done by a priest in the performance of the
[79]
most sacred ceremonies of a religious liturgy.

By judges’ appointment to the office, the people have laid on them their confidence that
they are mentally and morally fit to pass upon the
this reason, members of the

merits of their varied contentions. For

judiciary are expected to be fearless in their pursuit to

render justice, to be unafraid to displease any person, interest or power, and to be equipped
[80]
with a moral fiber strong enough to resist the temptations lurking in their office.
Unfortunately, respondent Judge failed to resist the temptations of power which eventually led
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her to transgress the very law she swore to protect and uphold.
To constitute gross ignorance of the law or procedure, the subject decision, order or
actuation of the judge in the performance of official duties should be contrary to existing law
and jurisprudence. Most importantly, the judge must be moved by bad faith, fraud, dishonesty
[81]
or corruption.
Judge Reyes’ bad faith is clearly apparent from the above-related facts and circumstances
in the consolidated cases. This Court cannot shrug off her failure to exercise that degree of care
and temperance required of a judge in the correct and prompt administration of justice, more so
in these cases where her exercise of the power of contempt resulted in the detention and
deprivation of liberty of Migriño, Andree, Sebastian and Alicia, and endangered the freedom of
[82]
the other complainants. Tiongco v. Salao
is instructive:
Thus, the carelessness and lack of circumspection on respondent Judge’s part, to
say the least, in peremptorily ordering the arrest and detention of complainant, warrant
the imposition of a penalty on respondent Judge as a corrective measure, so that she and
others may be properly warned about carelessness in the application of the proper law and
undue severity in ordering the detention of complainant immediately and depriving him of the
opportunity to seek recourse from higher courts against the summary penalty of imprisonment
imposed by respondent Judge.
It is also well-settled that the power to declare a person in contempt is inherent in all
courts so as to preserve order in judicial proceedings and to uphold the administration of
justice. Judges, however, are enjoined to exercise such power judiciously and sparingly,
with utmost restraint, and with the end view of utilizing the same for correction and
preservation of the dignity of the court, and not for retaliation or vindication. The
salutary rule is that the power to punish for contempt for purposes that are impersonal,
because that power is intended as a safeguard not for the judges as persons but for the
functions that they exercise. Only occasionally should the court invoke the inherent power in
[83]
order to retain that respect without which the administration of justice must falter or fail.
(Emphasis and underscoring supplied)

Being a dispenser of justice, Judge Reyes, a lady judge at that, should have demonstrated
finesse in her choice of words. In this case, the words used by her was hardly the kind of
circumspect language expected of a magistrate. The use of vulgar and curt language does not
befit the person of a judge who is viewed by the public as a person of wisdom and
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[84]
scruples.

Remarks such as “Ano kaya kung mag-hearing ako ng hubo’t hubad tapos

naka-robe lang, pwede kaya?”; “Hayaan mo, Farah, pag natikman ko na siya, ipapasa ko sa
iyo, ha ha ha!”; and “Alam mo na ang dami intriga dito; nireport ba naman na nakatira ako
dito, ano kaya masama dun? Alam ko staff ko rin nagsumbong eh, PUTANG INA NILA,
PUTANG INA TALAGA NILA!” have no place in the judiciary.
Those who don the judicial robe must observe judicial decorum which requires
magistrates to be at all times temperate in their language, refraining from inflammatory or
[85]
excessive rhetoric or from resorting to the language of vilification.
Judge Reyes failed to heed this injunction, however. Her inability to control her
emotions her act of walking out of the courtroom during hearings, and her shouting invectives
at her staff and lawyers indicate her unfitness to sit on the bench. They betray her failure to
[86]
exercise judicial temperament at all times, and maintain composure and equanimity.
Judge Reyes’ questioned actions reflect her lack of patience, an essential part of
dispensing justice; and of courtesy, a mark of culture and good breeding. Her demonstrated
[87]
belligerence and lack of self-restraint and civility have no place in the government service.
The New Code of Judicial Conduct for the Philippine Judiciary (New Code of Judicial
Conduct), which took effect on June 1, 2004, mandates:
SEC. 6. Judges shall maintain order and decorum in all proceedings before the court
and be patient, dignified and courteous in relation to litigants, witnesses, lawyers and others
with whom the judge deals in an official capacity. Judges shall require similar conduct of legal
[88]
representatives, court staff and others subject to their influence, direction or control.

Respecting Judge Reyes’ frequent nocturnal “gimmicks,” suffice it to state that her
presence in the above-mentioned places impairs the respect due her, which in turn necessarily
affects the image of the judiciary. A judge is a visible representation of the judiciary and, more
often than not, the public cannot separate the judge from the judiciary. Moreover, her act of
bringing some of her staff to her weekday “gimmicks,” that causes them to be absent or late for
work disrupts the speedy administration of service. She thus also failed to heed the mandate
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of the New Code of Judicial Conduct, viz:
SECTION 1. Judges shall avoid impropriety and the appearance of impropriety in all of
their activities.
SEC. 2. As a subject of constant public scrutiny, judges must accept personal
restrictions that might be viewed as burdensome by the ordinary citizen and should do so
freely and willingly. In particular, judges shall conduct themselves in a way that is consistent
[89]
with the dignity of the judicial office.

As for Judge Reyes’ act of borrowing money from her staff, the same constitutes conduct
unbecoming a judge. While there is nothing wrong per se with borrowing money, it must be
borne in mind that she exerted moral ascendancy over her staff, who may not have had the
means but may have been forced to find a way in order not to displease her.
Judge Reyes’ comments like “Armie, ang hina mo naman sumingil sa ex-parte, buti pa
si Leah. Dapat pag tinanong ka kung magkano, sabihin mo at least P2,000.00” and “Sino pa
ba ibang pwedeng pagkakitaan dito? O ikaw Oswald, sheriff” smack of commercialism. This
is not expected of a judge, knowing that the aim of the judiciary is to deliver speedy and
[90]
inexpensive justice.
Respecting Judge Reyes’ failure to put into writing her judgment, she having merely
required the accused to read it from the computer screen in camera without the presence of
counsel, she violated the Constitution. She could have simply printed and signed the decision.
Offering to a party’s counsel a diskette containing the decision when such counsel demands a
written copy thereof is unheard of in the judiciary. A verbal judgment is, in contemplation of
[91]
law, in esse, ineffective.
If Judge Reyes was not yet prepared to promulgate the decision as
it was not yet printed, she could have called the case later and have it printed first. A party
should not be left in the dark on what issues to raise before the appellate court.
It is a requirement of due process that the parties to a litigation be informed of how it
was decided, with an explanation of the factual and legal reasons that led to the conclusions of
the court. The court cannot simply say that judgment is rendered in favor of X and against Y
and just leave it at that without any justification whatsoever for its action. The losing party is
entitled to know why he lost, so he may appeal to a higher court, if permitted, should he
believe that the decision should be reversed. A decision that does not clearly and distinctly
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state the facts and the law on which it is based leaves the parties in the dark as to how it was
reached and is especially prejudicial to the losing party, who is unable to in point the possible
[92]
errors of the court for review by a higher tribunal.

If judges were allowed to roam unrestricted beyond the boundaries within which they are
required by law to exercise the duties of their office, then the law becomes meaningless. A
government of laws excludes the exercise of broad discretionary powers by those acting under
[93]

its authority.

IN FINE, this Court finds Judge Reyes unfit to discharge her functions as judge.
WHEREFORE, Judge Julia A. Reyes, Presiding Judge, Metropolitan Trial Court,
Branch 69, Pasig City, is DISMISSED from the service with forfeiture of all retirement
benefits except accrued leave credits, if any, and with prejudice to re-employment in any branch
of the government including government-owned or controlled corporations.
Branch Clerk of Court Timoteo A. Migriño is, for violation of Administrative Circular
No. 1-99, by gambling in the court premises, FINED in the amount equivalent to his
one-month salary. He is WARNED that a repetition of the same act or the commission of a
similar offense will be dealt with more severely.

SO ORDERED.

REYNATO S. PUNO
Chief Justice

(ON OFFICIAL LEAVE
AND NO PART)
EONARDO A. QUISUMBING
Associate Justice
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RENATO C. CORONA
Associate Justice

NCHITA CARPIO MORALES
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

(NO PART)
ESBITERO J. VELASCO, JR.
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

ERESITA J. LEONARDO-DE
CASTRO
Associate Justice

DIOSDADO M. PERALTA
Associate Justice

ARIANO C. DEL CASTILLO
Associate Justice

ARTURO D. BRION
Associate Justice

LUCAS P. BERSAMIN
Associate Justice

ROBERTO A. ABAD
Associate Justice
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On official leave and no part.

**

On official leave.
*** No part.
[1]
In re: Partial Report on the Results of the Judicial Audit Conducted in the MTCC, Branch 1, Cebu City, A.M. No.
MTJ-05-1572, January 30, 2008, 543 SCRA 105.
[2]
Rollo, A.M. No. P-09-2693, p. 47.
[3]
Rollo, A.M. No. MTJ-06-1638, p. 113.
[4]
Rollo, A.M. No. MTJ-06-1627, p. 22.
[5]
Id. at 22-23.
[6]
Rollo, A.M. No. MTJ-06-1623, pp. 1-5.
[7]
Also spelled Migrino.
[8]
September 24, 2004, not September 15, 2004, on the Consolidated Report of Romulo S. Quimbo. The “Sinumpaang
Salaysay” was not attached to the rollo of A.M. No. MTJ-06- 1623, but can be found in the rollo of A.M. No. P-09-2693 on page
8. The “Sinumpaang Salaysay” reads:
xxxx
Na noong petsa 5 ng Nobyembre, 2002, ako ay nagdeposito ng halagang sampung libong piso (P10,000.00) sa Clerk of
Court ng Branch 69 na si G. Timoteo M[i]griño.
Na magkakasundo na sana kami ng aking complainant na maayos ang kasong ito. Na halagang labinlimang libong piso
(P15,000.00) na lang sana ang kulang ko at ang halagang sampung libo ay naideposito ko na kay G.Timoteo M[i]griño kung kaya’t
limang libong piso na lang sana ang kulang ko. At ayon po sa dating huwes na si Judge Emma Young, kapag natapos na raw ang
hearing ay saka raw makukuha ng complainant ang pera na aking dineposito kay G. Timoteo M[i]griño.
Nagkataon po na nagkasakit ang aking nanay sa “breast” at kinakailangang operahan kaya pansamantala ko pong binawi ang
pera kay G. Timoteo M[i]griño noong mga bandang unang linggo ng Nobyembre, 2003, ngunit, nakiusap po siya na hulug hulugan
daw po niya an[g] dineposito ko na halagang sampung libong piso (P10,000.00) dahil nagastos niya raw ito. Sa una po ay binigay
niya sa akin ang halagang limang libong piso (P5,000.00) sa araw po ng Biyernes, araw po ng kanilang suweldo mga bandang
akinse ng Nobyembre, 2003.
Ang sumunod na hulog niya ay nanay ko na po ang kumuha at ang halagang aming nakuha ay isang libong piso (P1,000.00)
noong bandang pangalawang linggo ng Disyembre, 2003. At ang huli po ay apat na libong piso (P4,000.00) na nakuha naming ng
bandang ikatlong linggo ng Disyembre, 2003. Ngunit ang halagang apat na libong piso (P4,000.00) ay hindi ko rin po
napakinabangan dahil sa ito ay hiniram ng Criminal Case In-charge ng Branch 69 na si Emma J. Raymundo.
xxxx
[9]
SEC. 5. Arrest without warrant; when lawful. – A peace officer or a private person may, without a warrant, arrest a person:
(a) When in his presence, the person to be arrested has committed, is actually committing, or is attempting to commit an
offense;
(b) When an offense has just been committed and he has probable cause to believe based on personal knowledge of facts or
circumstances that the person to be arrested has committed it; and
(c) When the person to be arrested is a prisoner who has escaped from a penal establishment or place where he is serving
final judgment or is temporarily confined while his case is pending, or has escaped while being transferred from one confinement
to another.
In cases falling under paragraphs (a) and (b) above, the person arrested without a warrant shall be forthwith delivered to the
nearest police station or jail and shall be proceeded against in accordance with section 7 of Rule 112.
[10]
Rollo, A.M. No. MTJ-06-1623, pp. 1-2.
[11]
[12]
[13]

Id. at 2-3.
Id. at 20-23.
Id. at 24.

[14]
Vide Certification dated October 27, 2004 issued by Atty. Reynaldo V. Bautista, Clerk of Court IV, Office of the Clerk of
Court, MeTC of Pasig City (rollo, A.M. No.MTJ-06-1623, p. 25.). Prosecutor Reyes described the warrant as “highly
questionable” because (1) there were no Case Nos. 02164 up to 02173 which were filed on October 1, 2004, and said numbers
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pertain to criminal cases filed in the year 1985; (2) no case, civil or criminal, had been filed against her per Certification of the
Office of the Clerk of Court, MeTC of Pasig City; (3) The minutes of the October 11, 2004 hearing do not contain any order
calling for the issuance of the warrant of arrest; and (4) no Case Nos. 02164 to 02173 were scheduled on that date (rollo, p. 21).
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]
[27]
[28]
[29]

Id. at 22.
Id. at 49-52.
Id. at 49-51.
Rollo, A.M. No. MTJ-06-1624, pp. 1-17.
Id. at 2.
Id. at 18-19.
Id. at 2.
Id. at 20.
Id. at 3.
Vide note 7.
Rollo, A.M. No. MTJ-06-1624, p. 22.
Id. at 4.
Id. at 4-5.
Id. at 25-26.
Id. at 33.

[30]
Id. at 11-12.
[31]
[32]
[33]
[34]
[35]
[36]
[37]
[38]
[39]
[40]
[41]
[42]
[43]
[44]
[45]
[46]
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The complaint was verified by Juliet Villar and Ma. Concepcion A. Lucero on October 5, 2004 (rollo, A.M. No.
MTJ-06-1625, p. 7.).
Id. at 20-24.
Id. at 20.
Affidavit of Juliet C. Villar, id. at 26.
Id. at 20-21.
Affidavit of Maria Concepcion A. Lucero, id. at 27.
Affidavit of Juliet C. Villar, id. at 28.
Id. at 29.
Also spelled “Armie.”
Id. at 21.
Id. at 30.
Id. at 31.
Id. at 21. Annex “I” of the letter-complaint, which refers to an affidavit of a certain Jojo Marco, is not attached to the rollo.
Id. at 22.
Id. at 34.
Id. at 36.
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Id. at 38.
Id. at 23.
Ibid. Annex “P” of the letter-complaint which refers to a transcript of stenographic notes is not attached to the rollo.
Id. at 39.
Ibid.
Id. at 23-24.
Id. at 66-69.
Id. at 66-68.
Rollo, A.M. No. MTJ-06-1627, pp. 7-8.
Id. at 2.

[57]
Id. at 2-5.
[58]
[59]
[60]
[61]
[62]
[63]
[64]
[65]
[66]
[67]
[68]
[69]
[70]

[71]

[72]

Id. at 12-14.
Id. at 1-6. The Complaint was verified and filed on December 22, 2004. The caption in the supplement erroneously dated it
as December 21, 2004.
Id. at 15-17.
Id. at 12.
Id. at 17.
Rollo, A.M. No. P-09-2693, p. 1.
Id. at 47.
Rollo, A.M. No. MTJ-06-1638, pp. 1-6.
Id. at 9-10.
Id. at 14.
Id. at 15-16.
Id. at 3-4.
Sec. 1. Judgment; definition and form. – Judgment is the adjudication by the court that the accused is guilty or not guilty of
the offense charged and the imposition on him of the proper penalty and civil liability, if any. It must be written in the official
language, personally and directly prepared by the judge and signed by him and shall contain clearly and distinctly a statement of
the facts and the law upon which it it is based.
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ANGELITA I. DONTOGAN,
Complainant,

A.M. No. P-06-2620
[Formerly OCA IPI No. 07-2517-P]

Present:

- versus -

MARIO Q. PAGKANLUNGAN,
JR., Process Server,
Respondent.

PUNO,* C.J.,
QUISUMBING,**
CARPIO,***
CORONA,
CARPIO MORALES,
CHICO-NAZARIO,**
VELASCO, JR.,
NACHURA,
LEONARDO-DE CASTRO,
BRION,
PERALTA,
BERSAMIN,
DEL CASTILLO, and
ABAD, JJ.

Promulgated:
October 9, 2009
x-------------------------------------------------- x
DECISION
PER CURIAM:
On November 30, 2006, herein respondent Mario Q. Pagkanlungan, Jr., Process Server of
the Municipal Trial Court (MTC) of Kayapa, Nueva Vizcaya, left the court premises at 11:55
a.m. and proceeded to his house to partake of lunch.
After taking lunch, before which he drank beer and/or brandy, respondent reported back
for work.

At around 4:00-5:00 p.m., after the court employees had left, except herein

complainant Angelita Dontogan (Angelita), a court stenographer, respondent kissed Angelita on
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her lips which respondent sucked after telling her “I love you.” The kiss was, by Angelita’s
account, “so hard and evidently prompted by lust it even left a red mark on [her] upper lip.”
Hence, spawned Angelita’s letter-complaint subject of the present administrative case,
aside from her criminal complaint for acts of lasciviousness.
On the directive of the Office of the Court Administrator (OCA), respondent submitted
his Comment which adopted his Counter-Affidavit filed before the Provincial Prosecutor’s
Office in the criminal complaint, stating that, inter alia, between 4:00 and 5:00 p.m. of
November 30, 2006, complainant offered him merienda but he declined as he was still full, and
that “nothing happened” between him and complainant.
[1]
The OCA,

acting on the complaint which it classified as one for “Misconduct (Acts of

[2]
Lasciviousness),” referred said complaint to the Bayombong, Nueva Vizcaya Regional Trial
Court then Executive Judge Jose Godofredo M. Naui (Judge Naui) for investigation, report, and
recommendation.
[3]
In his REPORT AND RECOMMENDATION, Judge Naui observed:
Both complain[an]t and respondent stuck to their version[s] of what happened.
Thus, the issue boils down to a question of the word of complain[an]t against the word of
respondent.
Naturally, between the positive testimony of complainant and the negative
testimony of respondent, the former shall prevail. Complainant clearly and definitely
asserted that respondent kissed her with lust while respondent denied the allegations. The
denial set up by respondent is a very weak defense, even feebler than alibi since there is an
admission that he was actually at the scene at the time that the incident allegedly happened.
Respondent claimed that between four and five in the afternoon, he was along the corridor,
just a few steps away from where complainant was.
The principle in rape that when the victim says that she has been raped, she says in
effect all that is necessary to show that rape has been committed, might as well apply to the
instant case. There is no reason at all why a woman in that remote mountain town of
Kayapa would perjure herself and impute such indecent conduct to a co-worker were it not
the truth. Notably, respondent has not ascribed to complainant any improper motive. All
he could say is that he had some misunderstanding with his former boarders who now have
friendly relations with complainant. Respondent did not sufficiently explain what the
misunderstanding was all about, how strained his relationship with the former boarders and
how this has affected his relationship with his fellow court employees. In any case, he
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admitted that he had no misunderstanding with complainant, that they were civil, if not
friendly, towards each other. In his counter-affidavit, he claimed that around four to [f]ive
o’clock in the afternoon, complain[an]t offered him merienda. What motive then would
complainant have against respondent?
Speaking of lack of improper motive, the same thing can be said of the witnesses of
complainant. In her affidavit, Teresita Esconde, Clerk of Court of the MTC Kayapa, stated
that after discussing with respondent his performance rating sometime after the complaint
was filed, she asked him about the incident. He replied “OO, inaamin ko hinalikan ko si
Angie pero sa pisngi lang at hindi sa lips. Maliit na baga[y] lang [y]un, di naman ako
nakapatay, di ako nagrape.” This is an admission against interest that can be taken against
respondent. Respondent stated that he had good relationship with Esconde and there is no
reason why she would falsely testify against him.
Considering the foregoing, the undersigned believes that there is truth to the
accusation of complainant against respondent. What must have happened was respondent
was drunk and when he was alone with complainant inside the office, some evil spirit
(probably in the liquor) impelled him to kiss the complainant. Respondent admitted that he
and his boarder Juan Galvan [Galvan], the municipal agriculture officer, had drank a bottle
of beer grande before lunch. However, Franklin R. Eliseo, contractual administrative aide
of the municipal agriculture office, stated that “before eating out lunch, Mario
Pagkanlungan offered us a drink and he then bought one (1) bottle of long neck Gran
Matador Brandy and while drinking, our OJT’s together with Julieta Sinakay our clerk were
having their lunch.” Eliseo added that from 1:00 PM to 5:00 PM, Sinakay, the two
unnamed OJT’s and he were the only ones in the municipal agriculture office. Respondent
also admitted that he knew no motive for Eliseo to testify falsely against him. Although
respondent and his witness Juan Galvan claimed that they drank just a single beer grande, it
would appear that they actually finished off a whole bottle of whiskey. Eliseo was a
subordinate of Galvan who had even ordered him to cook their lunch. There is no evidence
at all why Eliseo would perjure himself against his own superior and respondent.
Robert Malcat, court interpreter stated [in] his affidavit that on at least three
occasions, respondent came in drunk.
The testimony of Galvan cannot tilt the scales in favor of respondent. Galvan could
not be considered a disinterested witness as he was a boarder of respondent. Moreover, he
was a drinking partner of respondent, and as clearly implied in the affidavit of Eliseo,
[4]
Galvan was nowhere [in] the office in the afternoon.
(Italics and underscoring supplied)

He accordingly recommended as follows:
[R]espondent be found guilty of the charge against him. His lascivious conduct was
compounded by the fact that he was drunk during office hours, apparently not even the first
[5]
time that [this] has happened. Respondent should be meted the proper penalty.
(Emphasis
and underscoring supplied)
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In its Memorandum dated January 20, 2009, the OCA, after noting Judge Naui’s
REPORT and further noting from the rollo that respondent had admitted that he smoked within
the court premises during office hours, left the office for lunch at 11:55 A.M. instead of strictly
at 12:00 noon, and reported back for work under the influence of liquor, recommended:
x x x that the instant case be RE-DOCKETED as a regular administrative matter and
that respondent MARIO Q. PAGKANLUNGAN, JR., Process Server, MTC Kayapa, Nueva
Vizcaya, be found guilty of conduct unbecoming a court employee, violation of Supreme Court
Administrative Circular No. 09-99 for smoking within court premises during the prescribed
office hours, of leaving his post during the prescribed office hours and of reporting to office
under the influence of liquor and be meted the penalty of SUSPENSION for six (6) months.
[6]
(Emphasis in the original; underscoring supplied)

The findings of the Investigating Judge, particularly that respondent’s conduct was
lascivious, are well-taken, as is the observation of the OCA.
Compounding respondent’s acts of lasciviousness and drunkenness during office hours
were, by his own admission, his smoking within court premises during office hours and leaving
his post during office hours in violation of Supreme Court Administrative Circular No. 9-99.
[7]
In Merilo-Bedural v. Edroso,
the therein respondent court utility worker who
committed lascivious acts against a fellow court employee was found by the Court guilty of
[8]
“gross misconduct and immorality prejudicial to the best interests of the service” and was
dismissed from the service.
Respondent’s gross misconduct and immorality as reflected above, not to mention his
violation of a Supreme Court circular, merit his dismissal. The exacting standards of morality
and decency expected of those in the service of the judiciary must be maintained, failing which
the respect and confidence in the judiciary will be eroded.
WHEREFORE, respondent Mario Q. Pagkanlungan, Process Server of the Municipal
Trial Court of Kayapa. Nueva Vizcaya, is found GUILTY of Gross Misconduct and violation of
Supreme Court Administrative Circular No. 09-99 and DISMISSED from the service with
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forfeiture of all retirement benefits and with prejudice to reemployment in any branch of the
government, including government-owned and controlled corporations.
SO ORDERED.
(ON OFFICIAL LEAVE)
REYNATO S. PUNO
Chief Justice

(ON LEAVE)
EONARDO A. QUISUMBING
Associate Justice

ANTONIO T. CARPIO
Associate Justice
Acting Chief Justice

RENATO C. CORONA
Associate Justice

CONCHITA CARPIO MORALES
Associate Justice

(ON LEAVE)
MINITA V. CHICO-NAZARIO
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

ONIO EDUARDO B. NACHURA
Associate Justice

ARTURO D. BRION
Associate Justice

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

DIOSDADO M. PERALTA
Associate Justice
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MARIANO C. DEL CASTILLO
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ROBERTO A. ABAD
Associate Justice
*

On official leave.

**

On leave.`
*** Acting Chief Justice.
[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]

Rollo, p. 2.
Id. at 1.
Id. at 20-21.
Id. at 116-118.
Id. at 118.
Id. at 160.
396 Phil. 756 (2000).
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SECOND DIVISION
OFFICE OF THE COURT
ADMINISTRATOR,
Complainant,

A.M. No. P-09-2632

Present:
CARPIO, J., Chairperson,
NACHURA,

- versus -

LEONARDO-DE CASTRO,*
PERALTA, and
ABAD, JJ.
CRISTITA L. CAYA, Records Officer I,
and RHODORA A. RANTAEL, Cashier I,
both from the Office of the Clerk of Court,
Metropolitan Trial Court, Mandaluyong
City,
Respondents.

Promulgated:

June 18, 2010
x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

DECISION

CARPIO, J.:

The Case
This administrative case arose from an Affidavit-Complaint dated 4 July 2008 filed by
Cristita L. Caya (Caya), Records Officer I, Office of the Clerk of Court, Metropolitan Trial
Court (MeTC), Mandaluyong City, Branch 60, against Rhodora A. Rantael (Rantael), Cashier I
of the same court, for conduct unbecoming a court employee, violation of the Code of Conduct
and Ethical Standard for public officials and employees, oppression and gross violence against
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a co-employee.

The Facts

In her Affidavit-Complaint dated 4 July 2008 submitted to the Office of the Court
Administrator (OCA), complainant Caya narrated that on 17 December 2007, while in the
vicinity of the MeTC, she was surprised when she heard Rantael quarreling with a judge on the
telephone. A co-employee, Joan Yerro, grabbed the phone from Rantael in order to prevent the
situation from worsening. Rantael, for no apparent reason, aired out her anger at Caya by
shouting her name and throwing abusive and cursing words at her. The situation escalated
when Rantael grabbed Caya by the hair and dragged her outside the office while taunting her to
fight. As a result, Caya sustained physical injuries and emotional stress.
In support of her complaint, Caya attached: (1) the Medical Certificate dated 22 January
2008 of the attending physician who examined her for her physical injuries; (2) the incident
report she filed with the Mandaluyong City Police Station; (3) the Sinumpaang Salaysay dated
28 January 2008 and 31 January 2008, respectively, of Myrna G. Galope (Galope) and Ma.
Lourdes G. Rodriguez, witnesses to the incident; and (4) the Supplementary Affidavit dated 4
July 2008 of Galope stating that Rantael admitted to her the reason for her actions.
In her Comment dated 6 August 2008, Rantael disclosed that the incident was triggered
by the gossip spread around by Caya and Arden Magsombol-Rañosa (Rañosa), the Branch
Clerk of Court of MeTC, Mandaluyong City, Branch 59, about Judge Myrna Lim-Verano
(Judge Verano) of the Regional Trial Court, Muntinlupa City, Branch 205. Rantael’s husband
worked at the same court as Judge Verano and allegedly Caya and Rañosa made it appear that
Rantael and her husband were spreading ugly rumors about Judge Verano.
Rantael admitted conversing with Judge Verano over the telephone on 18 December
2007, not 17 December 2007 as alleged in Caya’s affidavit-complaint.

Judge Verano

apparently heard the rumors and accused Rantael as the source. Rantael denied the allegation
and pointed to Caya as the real source of the gossip.
Rantael acknowledged that she uttered invectives at Caya because she felt hurt and
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wanted to do something about it. Rantael denied that she initiated the physical assault but
instead alleged that she only fought back by pulling Caya’s hair after Caya slapped her on the
face.
In her Reply dated 18 August 2008, Caya stated that Rantael’s Comment only confirmed
the truth of the charges in the complaint that Rantael verbally abused and physically assaulted
her. Caya denied that she slapped Rantael on the face.
Meanwhile, Caya filed a criminal complaint for slander and physical injuries with the
Office of the City Prosecutor (OCP) in Mandaluyong. In a Resolution dated 22 February
2008, the OCP indorsed the complaint to the OCA since the parties are both court personnel
and the incident took place inside court premises. Thus, the OCP deemed it proper to refer the
case to the Court to give due respect and recognition to the administrative authority of the
Court over its employees.
In a Letter dated 26 June 2008 addressed to the OCA, Caya questioned the OCP’s
resolution and requested that the referral be set aside and the criminal case be resolved based
on the merits.
The OCA’s Report and Recommendation
On 20 March 2009, the OCA submitted its Report finding both Caya and Rantael at
fault for the incident which occurred within the confines of the MeTC. The OCA declared that
Caya and Rantael admitted to trading verbal barbs and inflicting physical injuries on each other
without due regard to the consequences of their actions. Thus, regardless of who between the
two started the quarrel, such incident sullied the image of the judiciary.
With regard to the criminal complaint for slander and physical injuries filed by Caya
with the OCP, the OCA found that the referral of the case to the Court was not in accord with
[1]
established jurisprudence, citing the case of Maceda v. Vasquez.

The OCA stated that the

mere fact that the parties involved in the criminal case were court personnel does not ipso facto
divest the OCP of authority to hear said case. The OCP can still proceed with the criminal
aspect of the incident while the Court can hold them administratively liable for violating
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existing court circulars and guidelines.
The OCA recommended that:
(1)
the instant administrative matter be RE-DOCKETED as a regular
administrative
case against both Cristita L. Caya, Office of the
Clerk of Court, Metropolitan Trial Court,
Mandaluyong City, and
respondent Rhodora A. Rantael, Cashier I of the same office;
(2)
Cristita L. Caya and Rhodora A. Rantael be FOUND GUILTY of
misconduct
and FINED in the amount of one thousand pesos (Php
1,000.00) each, with a warning
that a repetition of the same or
similar act in the future shall be dealt with more severely;
and

(3)
the Office of the City Prosecutor of Mandaluyong City be
DIRECTED to
proceed with the hearings on the criminal
complaint for Slander and Physical Injuries
filed by Cristita Caya
against Rhodora Rantael.

In a Resolution dated 22 April 2009, the Court resolved to note the affidavit-complaint,
comment and reply submitted by the parties; to re-docket the instant administrative matter as a
regular administrative case against both complainant Caya and respondent Rantael; and to note
the Report dated 20 March 2009 of the OCA.
Caya filed an Omnibus Motion dated 27 June 2009 for reconsideration of the Resolution
dated 22 April 2009 and for the formal investigation of the complaint. Caya stated that she
was surprised that the resolution re-docketed the case and made her a respondent in the
administrative complaint together with Rantael against whom she initially filed said complaint.
Caya asked that she be dropped from the case as a respondent and Rantael be disciplined and
sanctioned accordingly.

Caya also requested for a formal investigation to determine the

culpability of the parties and to allow her and her witnesses to substantiate the complaint.
In her Comment/Opposition to the Omnibus Motion dated 15 July 2009, Rantael prayed
that the Omnibus Motion be denied for being bare, unsubstantiated and self-serving and that
she be dismissed as a respondent in the case or in the alternative that a formal investigation and
hearing be conducted.
In a Resolution dated 27 July 2009, the Court referred the omnibus motion for
reconsideration and the comment/opposition to the OCA for evaluation, report and
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recommendation.
On 25 August 2009, the OCA submitted its Report recommending that:
(1)
the Omnibus Motion, dated 27 June 2009, of Cristita L. Caya seeking a
reconsideration of the Resolution, dated 22 April 2009,
and for a formal investigation of
the complaint, be DENIED for lack of sufficient basis;
(2)
that Cristita L. Caya and Rhodora A. Rantael, both of the
Metropolitan Trial
Court, Office of the Clerk of Court,
Mandaluyong City, be FOUND GUILTY of Simple
Misconduct
and FINED in the amount of One Thousand Pesos (Php 1,000.00) each,
with warning that a repetition of the same or similar acts in the future shall be dealt with
more severely; and
(3)
the Office of the City Prosecutor, Mandaluyong City, be
copy of the Resolution of the Court on this matter.

FURNISHED with a

Caya filed a Supplemental Motion for Reconsideration dated 2 February 2010. Caya
stated that her right to due process was violated when the OCA unilaterally made her a
respondent to a case she filed against a co-employee who had caused her much suffering and
humiliation. Caya prayed that the previous resolution be set aside and a new one rendered
holding Rantael guilty of the administrative offenses charged.
The Court’s Ruling
After a careful review of the records of the case, we find reasonable grounds to hold
Rantael administratively liable for simple misconduct. We also find that the complaint against
Caya should be dismissed.

In administrative proceedings, the quantum of proof necessary for a finding of guilt is
substantial evidence or such evidence as a reasonable mind may accept as adequate to support a
[2]
conclusion.

Caya, as the complainant, has the burden of proving by substantial evidence the

allegations in her complaint.
Caya submitted her affidavit-complaint reciting the facts of the incident, a medical
certificate showing that she sustained physical injuries during the altercation, and documentary
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evidence of witnesses attesting to the truth of her narration of facts.
Rantael, on the other hand, did not deny the allegations in the complaint. She admitted
that she shouted and cursed at Caya during office hours and within the vicinity of the court
where both of them are employed. Rantael’s justification for her acts centered on the ugly
rumors about a judge that Caya allegedly started and which pointed to Rantael as the source of
such gossip. Rantael reasoned that her emotions got the better of her since she only wanted to
defend herself from all the false accusations.
Rantael also admitted physically assaulting Caya by pulling her hair. However, she
rationalized such act by stating that Caya provoked her when the latter first slapped her on the
face.
We find that these explanations do not excuse Rantael’s actions.
[3]
In De Vera, Jr. v. Rimando,

we held that court employees are supposed to be

well-mannered, civil and considerate in their actuations, both in their relations with co-workers
and the transacting public. Boorishness, foul language, and any misbehavior in court premises
diminish its sanctity and dignity.
The acts of Rantael in taunting and uttering invectives at Caya and causing the latter
physical harm by pulling her hair within the court premises, and during working hours, exhibit
discourtesy and disrespect not only to her co-workers but also to the court. Such behavior of
letting personal hatred affect public performance falls short of the standard laid down in A.M.
No. 03-16-13-SC or the Code of Conduct for Court Personnel which took effect on 1 June
2004.
Rantael, as the wrongdoer, should bear the burden alone. As a court employee, she
should have exercised restraint and prudence in dealing with a co-employee. Being the victim
of malicious rumors or unfounded accusations cannot justify resorting to physical violence
against a co-worker.
Without doubt, Rantael’s actuations failed to live up to the high standard required of
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personnel in the judicial service. Thus, she must be held administratively liable for simple
misconduct.

Simple misconduct has been defined as an unacceptable behavior that

[4]
We adhere to the OCA’s
transgresses the established rules of conduct for public officers.
recommendation of a fine of P1,000.00 with a warning that a repetition of the same or similar
acts in the future shall be dealt with more severely.
With regard to Caya, being the aggrieved party, she should not be made answerable to the
foul acts done to her by a co-employee. We find that the complaint against her should be
dismissed. Caya’s act of filing administrative and criminal complaints against Rantael clearly
demonstrates that she was offended and humiliated by the incident and she only wanted justice
for the foul acts done to her person.
However, in her Supplemental Motion for Reconsideration dated 2 February 2010, Caya
asserted that her right to due process was violated since the OCA unilaterally made her
respondent to a case she filed against Rantael. We find that Rantael’s Comment dated 6
August 2008 constitutes a counter-complaint against Caya who filed a Reply dated 18 August
2008. This Reply allowed Caya to present her defense to the counter-complaint. Thus, there is
no violation of Caya’s right to due process.
Further, we adopt the findings of the OCA that the OCP of Mandaluyong should
proceed with the criminal complaint for slander and physical injuries filed by Caya against
Rantael.
It bears stressing that any fighting or misunderstanding between and among court
personnel becomes a disgraceful sight reflecting adversely on the good image of the judiciary.
Professionalism, respect for the rights of others, good manners, and right conduct are expected
[5]
of all judicial officers and employees.
WHEREFORE, we find respondent Rhodora A. Rantael, Cashier I, Office of the Clerk
of Court, Metropolitan Trial Court, Mandaluyong City, Branch 60, GUILTY of simple
misconduct and FINE her P1,000.00 with a warning that a repetition of the same or similar
acts in the future shall be dealt with more severely.
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We DISMISS the complaint against Cristita L. Caya, Records Officer I, Office of the
Clerk of Court, Metropolitan Trial Court, Mandaluyong City, Branch 60, for lack of merit.
We DIRECT the Office of the City Prosecutor of Mandaluyong to proceed with the
hearings on the criminal complaint for Slander and Physical Injuries filed by Cristita L. Caya
against Rhodora A. Rantael.
SO ORDERED.

ANTONIO T. CARPIO
Associate Justice

WE CONCUR:

ANTONIO EDUARDO B. NACHURA
Associate Justice

TERESITA
PERALTA

J.

LEONARDO-DE

CASTRO

Associate Justice

DIOSDADO

M.

Associate Justice

ROBERTO A. ABAD
Associate Justice

10/10/2014 10:05 AM

A.M. No. P-09-2632

9 of 9

*
[1]

[2]
[3]
[4]
[5]
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Designated additional member per Raffle dated 6 January 2010.
G.R. No. 102781, 22 April 1993, 221 SCRA 464. This case involved the authority of the Ombudsman to investigate
criminal complaints against judges and court personnel. The Court held that when it took cognizance of the case involving a
judge who falsified his certificate of service, it had no intention to divest the Office of the Ombudsman with its authority to
investigate the criminal aspect (i.e. falsification of document) of the complaint. “A judge who falsifies his certificate of
service is administratively liable to the Supreme Court for serious misconduct and inefficiency under the Rules of Court, and
criminally liable to the State under the Revised Penal Code for this felonious act.”
Bondoc v. Bulosan, A.M. No. P-05-2058, 25 June 2007, 525 SCRA 459, citing Ebero v. Camposano, 469 Phil. 426
(2004).
A.M. No. P-03-1672, 8 June 2007, 524 SCRA 25.
Spouses Bautista v. Sula, A.M. No. P-04-1920, 17 August 2007, 530 SCRA 406, citing Castelo v. Florendo, 459 Phil.
581 (2003).
Cervantes v. Cardeño, 501 Phil. 13 (2005).
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MARY JANE VALLENTOS JAMIN,
Complainant,

A.M. No. MTJ-05-1616
(Formerly OCA IPI No. 05-1781-MTJ

Present:

- versus -

JUDGE MANUEL A. DE CASTRO,
MCTC,
JAGNA
and
GARCIAHERNANDEZ, BOHOL,
Respondent.

PUNO, C.J.
QUISUMBING,
YNARES-SANTIAGO,
SANDOVAL-GUTIERREZ,
CARPIO,
AUSTRIA-MARTINEZ,
CORONA,
CARPIO-MORALES,
AZCUNA,
TINGA,
CHICO-NAZARIO,
GARCIA,
VELASCO, JR.,
NACHURA, and
REYES, JJ.
Promulgated:
October 17, 2007

x-----------------------------------------------------------------------------------------x

The instant administrative case stemmed from a complaint for rape filed by herein
complainant Mary Jane Vallentos Jamin (Jamin, for short) against Judge Manuel A. de Castro
of the Municipal Circuit Trial Court (MCTC) of Jagna and Garcia-Hernandez, Bohol.
[1]
In her affidavit-complaint

dated April 1, 2005 which she filed with the Bohol
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Provincial Prosecutor’s Office and where it was docketed as I.S. No. 05-1625, complainant
Jamin narrated the rape incident which allegedly occurred in the early evening of March 29,
2005 at the bodega of a videoke bar located at the public market of Guindulman, Bohol where
she was then employed as a waitress. Her narration:
a) When I was changing my clothes in the bathroom of our videoke house,
[respondent] Manuel de Castro followed me and opened the door of the bathroom without my
permission;
b) After our supper, I was attending to said Manuel A. de Castro and his six
companions as they were drinking …. After an hour more or less of serving them, this Manuel
A. de Castro was acting like an uncivilized person …. He kissed and hugged us including my
co-worker Agnes. Then he touched me in the different parts of my body against my will. I
even threatened him to be policed when he showed lascivious acts but he continued doing
lasciviousness by putting his hand on the delicate parts of my body …. I shouted for help and
cried while he slowly brought me to the bodega of the videoke house but … nobody helped me
but instead they shouted in loud voices saying: “ Sige dad-a na didto ug iyota”. In english , Go
ahead, bring that lady there and fuck her. I only know those people in faces. In the dark area
of that bodega, that Judge Manuel A. De Castro successfully raped me as being a big man held
my two hands in his one hand and the other hand undressed me. That man having superior
strength and me a fragile woman, …, I became helpless.
c) I became so weak of what that Judge Manuel A. de Castro has done to me, of
inserting his penis to my vagina. xxx.

Agnes A. Ybañez, (Ybañez) a co-worker of complainant at the videoke bar, likewise
[2]
In her

executed before a public prosecutor a sworn AFFIDAVIT dated April 8, 2005.
corroborative affidavit, Ybanez stated, inter alia:
7. That later, I noticed that Judge de Castro dragged Mary Jane [Jamin] towards the
bodega and a certain Baby Olaer, a companion of Judge de Castro helped in pushing Mary
Jane to go with him while Mary Jane refused and I told them not to force her if it is against
her will and yet they continued with their act … and when Mary Jane and Judge de Castro
was (sic) inside the bodega, Baby Olaer closed and locked the door of the bodega;
8. xxx;

9. That, later, I noticed Judge de Castro came out from the bodega already sweating
and his shirt was even wet with his sweat and when Mary Jane came out, she confessed to me
that she was forced by Judge de Castro to have sexual intercourse with her and the judge really
succeeded in having carnal knowledge with her against her will;
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[3]
In his counter-affidavit

dated April 21, 2005, respondent judge denied the charge of

rape and described the filing thereof as a malicious attempt by some people who had been
harassing him to destroy his reputation and image as a judge. While not denying his presence at
the videoke bar on the night of March 29, 2005, respondent judge explained that he went to
the place not to drink or sing, “but only to see the interior lay-out of the newly constructed
bar” owned by his junior process server and the latter’s wife. He admitted, however, having
teased and hugged both Jamin and Ybañez, but in the spirit of fun.
To support his profession of innocence and the falsity of the charge, respondent judge
[4]
likewise submitted an Affidavit of Retraction and Withdrawal

of complainant dated April

21, 2005 and a similar affidavit executed by Ybañez on the same date. Submitted likewise was
[5]
the affidavit

dated April 21, 2005 of Cecile Bersabal who expressed her intention not to

testify for Jamin, given the latter’s disinterest in pursuing her case against the respondent
judge.
Complainant, in her affidavit of retraction and withdrawal, stated that the case was filed
hastily upon the advice of some of her friends.
By a Ist Indorsement dated April 26, 2005, Bohol Provincial Prosecutor Toribio S.
Quiwag forwarded the complaint to the Office of the Court Administrator (OCA), noting that
only the Court can take proper administrative action against judges and court personnel.
Meanwhile, or on October 27, 2005, the Provincial Prosecutor of Bohol issued a
[6]
Resolution

dismissing, without prejudice, the criminal aspect of Jamin’s complaint against

the respondent judge.
[7]
On November 8, 2005, the Court issued a Resolution

treating this matter as an

administrative complaint against the respondent judge, and requiring the latter to submit his
comment thereon within fifteen (15) days from notice.
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[8]
In his Comment

dated December 19, 2005, the respondent judge, without refuting the

allegations in the affidavit-complaint, nonetheless urged the dismissal of the complaint which
he tagged as without leg to stand on, noting that the complainant and her witnesses had already
executed affidavits of retraction, prompting even the Bohol Provincial Prosecutor’s Office to
dismiss the criminal complaint. Attached to the Comment, as Annex “5” thereof, is the
[9]
complainant’s Supplemental Affidavit

dated December 12, 2005 wherein she states that “it

is not true that Judge De Castro raped me in the evening of March 29, 2005.” And at this time
around, complainant described what transpired on that fateful night, in the following wise:
xxx That in the evening of March 29, 2005, …at about 8:00 o’clock …, Judge de
Castro entered our newly constructed Videoke Bar … and while glancing on the interior design
of the bar, he was offered a drink by one of [his] … friends … and the said Judge obliged; and
after drinking the offered shot of wine, he went near our cashier Agnes Ybañez and teased her
about her scant dress …, then stole a kiss on her cheek I witnessed these happening while
staying at the entrance of the bar letting salt water drip off from my wet body as I have just
gone sea bathing. Then I entered the bar and upon passing them, Judge de Castro noticed me
and turned his jokes on me by following me and kissing me on the ear from behind and
attempted to enter the bathroom also while his friends were laughing and urging him to enter. I
threatened Judge de Castro to have him arrested by the Police if he will not leave me alone,
while still laughing, judge de Castro left and I heard him thanking his friends x x x (Word in
bracket added.)

By Resolution of January 24, 2006, the Court en banc referred the case to the OCA for
[10]
evaluation, report and recommendation. In another Resolution dated May 3, 2006,

the

Court required the parties to manifest, within ten (10) days from notice, if they were willing to
submit this case for resolution based on the pleadings already filed. In his reply-letter of June
14, 2006, the respondent judge so manifested his willingness. Complainant would later
acknowledge receipt of the resolution adverted to but has, to date, not filed the desired
manifestation
[11]
Meanwhile, the OCA submitted a Report, styled as Memorandum
dated April 7,
2006. In it, the OCA, while expressing its inability to pin down the respondent judge for rape,
nonetheless found the latter guilty of gross misconduct and immorality, acting as he did beyond
the tolerable bounds of decency, morality and propriety. The report thus recommended that the
respondent judge be dismissed from the service with the usual accessory penalties attached to
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dismissal. Disbarment, after due proceedings, was also recommended.
[12]
The OCA would later submit a supplemental Report

dated October 23, 2006 to

inform the Court that the complainant personally came to the office of Senior Deputy Court
Administrator Zenaida N. Elepaño to report, under oath, the threat made by the driver of Judge
de Castro, a certain “Awe” Tubig, should she pursue the rape case against the respondent judge
which may ultimately result in the denial of his retirement benefits. The OCA also informed the
Court that the complainant, when asked, confirmed the veracity of the allegations in her
affidavit-complaint filed against the respondent judge with the Bohol Provincial Prosecutor’s
Office.
[13]
Subsequent developments saw the complainant addressing a letter
to Senior Deputy
Court Administrator Zenaida N. Elapaño. Therein, she stated her disinclination to pursue the
case against the respondent judge for fear that the judge might get back at her and send her to
prison.
The findings and recommendation of the OCA in its Report, as supplemented, are well
taken, the affidavits of retraction adverted to earlier, notwithstanding. Substantial evidence,
circumstantial and testimonial, obtain to hold the respondent judge liable for gross misconduct
and immorality.
The Court notes, to start off, that respondent did not ascribe to the complainant, then
trying to earn a living waiting on tables and, night after night, putting up with the boorishness
of drunks, any plausible motive for her to accuse him of rape, except to vaguely point to some
people as instigating the charge for the purpose of harassing him. He failed, however, to show
why, how and by whom the harassment was done. Notably, respondent did not categorically
deny, let alone traverse, the serious allegations of the complainant and her witness, Ybanez. He
[14]
simply claimed in his Comment

that the criminal complaint for rape against him, upon

which the administrative aspect thereof was based, had been dismissed by the Prosecutor’s
Office of Bohol.
And lest it be overlooked, respondent did not present an affidavit of any individual or
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any of his friends who were with him at the bar attesting to his innocence, or refuting the
allegations against him. His junior process server and the latter’s wife who owned the videoke
bar – who, in the natural order of things, would side with him – did not make any declaration,
much less execute a sworn statement to vouch for his innocence.
[15]
As it were, the respondent judge, by submitting, as Annex “5” of his Comment,
[16]
is presumed to have admitted the allegations in said
complainant’s Supplemental Affidavit,
supplemental affidavit. Among the allegations is that he was at the videoke bar in the evening
of March 29, 2005 where he made sexual advances and committed what amounted to
lascivious acts not only as against complainant but also against Ybañez in full view of other
drinking individuals in a public place. In particular, he is deemed to have admitted teasing
Ybanez about her “scant dress,” kissing Ybanez on the cheek and the complainant behind the
ear, to the delight of his friends. Also deemed admitted by the respondent judge was his
attempt to enter the bathroom while complainant was inside it, with his friends egging him on,
but was foiled when the complainant threatened to have him arrested by the police if he would
not leave her alone. These peccadilloes, apart from the morality aspect of the acts, in
themselves translate into a violation of the Code of Judicial Conduct as they reflect upon the
respondent judge’s utter disregard of public opinion of the reputation of the judiciary which he
represents.
Time and again, the Court has adhered to the exacting standards of morality and decency
[17]
which every member of the judiciary is expected to observe.
As a dispenser of justice, a
magistrate is judged not only by his official acts but also by his private morals, to the extent
[18]
that such private morals are externalized.
He should not only possess proficiency in law
but should likewise possess moral integrity, for the people look up to him as a virtuous and
[19]
upright man. We said so in a slew of cases, notably in Castillo v. Calanog,
thus:
The Code of Judicial Ethics mandates that the conduct of a judge must be free of a
whiff of impropriety not only with respect to his performance of his judicial duties but also to
his behavior outside his sala and as a private individual. There is no dichotomy of morality; a
public official is also judged by his private morals. The Code dictates that a judge, in order to
promote public confidence in the integrity and impartiality of the judiciary, must behave
with propriety at all times … a judge’s official life can not simply be detached or separated
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from his personal existence. Thus:
Being the subject of constant public scrutiny, a judge should freely and
willingly accept restrictions on conduct that might be viewed as burdensome by
the ordinary citizen.
A judge should personify integrity and exemplify honest public service.
The personal behavior of a judge, both in the performance of his official duties and
in private life should be above suspicion.

[20]
of

Respondent judge has made much of the affidavit of retraction and withdrawal

complainant upon which the Prosecutor’s Office of Bohol predicated its dismissal of the
underlying complaint for rape. It should be stressed, however, that recantation is viewed with
suspicion. For a recantation is exceedingly unreliable inasmuch as it is easily secured from a
[21]
poor and ignorant witness, usually through intimidation or for monetary consideration.
And going by the social standing and economic status of the complainant, and as the records
tend to indicate, the mix of both factors seem to explain why complainant affixed her signature
to the recanting affidavit.
At any rate, the Court is not bound by the unilateral act of the complainant in a matter
[22]
related to its disciplinary power. As we stated in Molina v. Paz:
xxx The Court does not dismiss administrative cases against members of the Bench
merely on the basis of withdrawal of the charges. Desistance cannot divest the Court of its
jurisdiction to investigate and decide the complaint against respondent judge. Public interest is
at stake in the conduct and actuations of officials and employees of the judiciary. The program
and efforts of the Court in improving the delivery of justice … should not be frustrated and put
to naught by private arrangements between the parties.

On the whole, all roads logically lead to the conclusion that the respondent judge has
indeed failed to behave in such a way that will promote confidence and respect for the
judiciary. He deported himself in a manner most unbecoming a judge as a model of moral
uprightness. We need not repeat the narration of the lustful acts committed by him, in order to
conclude that he is indeed unworthy to remain in office. The audacity under which the same
were committed and the seeming impunity with which they were perpetrated shock one’s sense
of morality.
Gross misconduct and immorality, under Section 8 (3) (8), Rule 140 of the Rules of
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Court, are classified as serious offenses punishable by any of the sanctions enumerated in
Section 11 of the same Rule, to wit:
SEC.11. Sanctions. – A. If the respondent is guilty of a serious charge any of the
following sanctions may be imposed:
1.

2.
3.

Dismissal from service, forfeiture of all or part of the benefits as the Court
may determine and disqualification from reinstatement or appointment to any
public office, including government or controlled corporations. Provided,
however, that the forfeiture of benefits shall in no case include accrued
leave credits;
Suspension from office with salary and other benefits for more than three
(3) but not exceeding six (6) months; or
A fine of more than P20,000.00 but not exceeding P40,000.00.

[23]
As a final consideration, the Court invites attention to A.M. No. 02-9-02-SC
prescribing that if an administrative case against a judge involves an offense which likewise
constitutes a ground for the disciplinary action of members of the Bar for violation of the
Lawyer’s Oath, the Code of Professional Responsibility, and/or the Canons of Professional
Ethics, the administrative case shall also be considered a disciplinary action against the
respondent judge as a member of the Bar. Thus, the respondent judge should also be required
to show cause why he should not likewise be suspended, disbarred or otherwise proceeded
against, as a member of the Bar.

WHEREFORE, as recommended by the Office of the Court Administrator, respondent
Judge MANUEL A. DE CASTRO of the Municipal Circuit Trial Court of Jagna and GarciaHernandez, Bohol, is hereby DISMISSED from the service, with forfeiture of all retirement
benefits, except accrued leave credits, and with prejudice to re-employment in any branch,
agency or instrumentality of the government, including government-owned or controlled
corporations. He shall forthwith CEASE and DESIST from performing any official act or
function appurtenant to his office upon service on him of this Decision. Lastly, respondent
Judge is REQUIRED to SHOW CAUSE why he should not be disbarred as a member of the
Philippine Bar.
SO ORDERED.
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x-------------------------------------------------------------------------------------------x
DECISION
SANDOVAL-GUTIERREZ, J.:
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[1]
For our resolution is the February 11, 2005 letter-complaint

filed by complainants

Atty. Rowena V. Guanzon and Atty. Pearl R. Montesino of the Gender Watch Coalition,
Assistant City Prosecutor Rosanna Saril-Toledano, Bacolod City, and Atty. Erfe del CastilloCaldit against respondent Judge Anastacio C. Rufon of the Regional Trial Court, Branch 52,
same city, for violations of the Code of Judicial Conduct and the Rule on Gender-Fair
Language, use of foul, or obscene and discriminatory language, discrimination against women
lawyers and litigants and unethical conduct.
[2]
In his comment

dated January 20, 2006, respondent judge vehemently denied the

charges.
On March 14, 2006, the Court referred the case to Justice Rebecca

De

Guia-Salvador of the Court of Appeals for investigation, report and recommendation.
On July 13, 2006, Justice Salvador set the case for preliminary conference.
complainant Guanzon and respondent judge appeared.

Only

Because of the distance between

Bacolod and Manila, the parties found it quite difficult and expensive to attend subsequent
hearings of the case. Respondent submitted a pre-trial brief proposing stipulation of facts.
Complainant Guanzon, for herself and in representation of complainant Montesino, filed a
preliminary conference brief enumerating the charges in their complaint and the probable
witnesses and documentary evidence they intended to present in support thereof.

Later,

complainant Guanzon submitted an affidavit of complainant Toledano, who was then a resident
of the United States, imputing bias and abuse of authority to respondent for granting bail in
Criminal Cases Nos. 03-24800 and 03-24801.

Complainant Caldit executed a letter

withdrawing her complaint against respondent.
In view of the parties’ failure to attend the proceedings, Justice Salvador resolved the
case on the bases of the pleadings and documents filed by the parties.
On March 5, 2007, Justice Salvador submitted her Report and Recommendation
reproduced hereunder:
The Issue
WHETHER OR NOT SUFFICIENT CAUSE EXISTS TO HOLD
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RESPONDENT ADMINISTRATIVELY LIABLE FOR VIOLATION OF
THE CODE OF CONDUCT FOR JUDGES AND THE RULE ON
GENDER-FAIR LANGUAGE, USE OF FOUL OR OBSCENE AND
DISCRIMINATORY LANGUAGE, DISCRIMINATION AGAINST
WOMEN LAWYERS AND LITIGANTS AS WELL AS UNETHICAL
CONDUCT.
Findings and Conclusions
A careful scrutiny of the record shows sufficient ground for a reprimand and an
admonition to respondent to act with utmost temperance, sensitivity and circumspection in the
discharge of his functions.
xxx

xxx

xxx

Concededly, complainants in administrative proceedings have the burden of proving by
substantial evidence the allegations in their complaint (Araos v. Luna-Pison, 378 SCRA 246).
The fact that, owing to the unavailability of the parties, no hearings were conducted in the case
to thresh out the issues presented by their various pleadings and incidents did not, however,
totally discount the existence of factual bases for the charges leveled against respondent. In
her November 8, 2006 affidavit (pp. 169-170, Rollo), Cynthia Bagtas-Serios significantly gave
the following account of respondent’s deportment which goes into the heart of the complaint,
viz.:
xxx

xxx

xxx

In one of the first hearings of my case, when Atty. Rowena Guanzon
was not assisting me but another counsel, I was shocked when Judge Anastacio
Rufon, inside the court with so many people present, said to me “next time you
see your husband, open your arms and legs.” I felt humiliated and insulted, and
was glad that the hearing did not proceed because the respondent was not
present.
The following day, I called Atty. Rowena Guanzon and reported Judge
Rufon’s foul language and intolerable conduct to her (p. 170, ibid.).
xxx

xxx

xxx

Respondent had, of course, taken great pains to refute the foregoing allegations (pp.
215-219, ibid.), complete with transcript of stenographic notes taken in Civil Case No.
99-10985 (pp. 220-240, ibid.) as well as the orders issued in the case (pp. 241-243, ibid.). In
denying the charges leveled against him, however, appropriate note may be taken of the fact
that respondent’s January 20, 2006 comment admitted his use of “frank language” in court
when exhorting litigants to settle their differences and his resort to “strong and colorful” words
whenever he has had a drink or two, albeit after office hours (pp. 81-82, ibid.). Even more
significantly, the July 12, 2006 letter of complainant Caldit which was attached as Annex “4”
to respondent’s own Pre-Trial Brief contains the following tell-tale assertions, viz.:
xxx

xxx

xxx

Respondent should bear in mind that a judge holds a position in the community that is
looked up to with honor and privilege (Ramos v. Barot¸ 420 SCRA 406). Although judges are
subject to human limitations (Misajon v. Feranil, 440 SCRA 298), it cannot be
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over-emphasized that no position is more demanding as regards moral righteousness and
uprightness of any individual than a seat on the Bench (Resngit-Marquez v. Llamas, Jr., 385
SCRA 6). Because a judge is always looked upon as being the visible representation of law
and, from him, the people draw much of their will and awareness to obey legal mandates
(Garcia v. Bueser, 425 SCRA 93), it has been rightfully ruled that moral integrity is more than
a cardinal virtue in the judiciary; it is a necessity (Office of the Court Administrator v. Sayo,
Jr., 381 SCRA 659).
In closing, it would be remiss not to remind respondent of the fact that all judges should
always observe courtesy and civility (Fineza v. Aruelo, 385 SCRA 339) and also be temperate,
patient and courteous both in conduct and language (Fidel v. Caraos, 394 SCRA 47),
especially to those appearing before him (Lastimosa-Dalawampu v. Yrastorsa, Sr.¸ 422 SCRA
26). The exacting standards of conduct demanded from judges are designed to promote public
confidence in the integrity and impartiality of the judiciary (Imbang v. Del Rosario, 421 SCRA
523). In view of the fact that public confidence in the judiciary is very easily eroded by
irresponsible and improper conduct of judges (Navarro v. Tormis, 428 SCRA 37), respondent
should remember to avoid improprieties and the appearance of impropriety in all of his
activities (Veloso v. Caminade, 434 SCRA 7).
Recommendation
WHEREFORE, premises considered, the REPRIMAND of respondent is
recommended alongside a stern admonition that he should, henceforth, take care to act with
utmost temperance, sensitivity and circumspection in the discharge of his functions.

We sustain the finding of Justice Salvador that respondent judge uttered in open court
intemperate and obscene language injurious to the sensitivity and feelings of complainants who
are all women.

[3]
Judicial decorum requires a magistrate to be at all times temperate in his language,
refraining from inflammatory or excessive rhetoric or from resorting “to language of
[4]
vilification.”

It is very essential that they live up to the high standards demanded by

[5]
Section 6, Canon 6 of the New Code of Judicial Conduct for the Philippine Judiciary which
provides:

SEC. 6. Judges shall maintain order and decorum in all proceedings before the court
and be patient, dignified and courteous in relation to litigants, witnesses, lawyers and others
with whom the judge deals in an official capacity. x x x
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[6]
In Fidel v. Caraos,

we held that although respondent judge may attribute his

intemperate language to human frailty, his noble position in the bench nevertheless demands
from him courteous speech in and out of the court.

Judges are demanded to be always
[7]

temperate, patient and courteous both in conduct and in language.

Thus, we declare respondent judge guilty of vulgar and unbecoming conduct considered
a light charge under Section 10(1), Rule 140 of the Revised Rules of Court, punishable under
Section 11(C) of the same Rule, by:

1.

A fine of not less than P1,000.00, but not exceeding P10,000.00 and/or

2.

Censure

3.

Reprimand

4.

Admonition with warning

ACCORDINGLY, respondent Judge Anastacio C. Rufon is found guilty of vulgar and
unbecoming conduct and is FINED in the amount of P5,000.00, with a warning that a
repetition of a similar offense in the future shall be dealt with more severely.
SO ORDERED.

ANGELINA SANDOVAL-GUTIERREZ
Associate Justice

WE CONCUR:
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Recently, I was informed of having attributed certain undesirable utterances to Judge
ANASTACIO C. RUFON which was the basis for the filing of the instant administrative case
against him. While Judge ANASTACIO C. RUFON may have indeed uttered some improper
words, the letter was written in such a manner that aggravated its import. Besides, as stated
earlier, I never intended to file any complaint, much less, an administrative case against Judge
ANASTACIO C. RUFON. I feel that I am duty bound to inform the Honorable Court that I was
made to understand by Atty. ROWENA V. GUANZON that what I was signing was simply a letter
requesting for the relief of Judge ANASTACIO C. RUFON as Family Court judge in Bacolod
City (p. 138, ibid.). (emphasis supplied)
xxx

xxx

xxx

Although ostensibly written to withdraw respondent Caldit’s support for the complaint against respondent,
the foregoing letter is replete with intimations that cast respondent’s claim of innocence in dubious light.
Moreover, the rule is settled that withdrawal of a complaint does not necessarily have the legal effect of
exonerating respondent from disciplinary action (Aranes v. Occiano, 380 SCRA 402). This is attributable to the
ineluctable fact that administrative cases involving misconduct, nonfeasance, misfeasance or malfeasance in the
judiciary are of paramount public interest as the respondents are involved in the administration of justice, a sacred
and solemn task (Manonggiring v. Ibrahim, 391 SCRA 673).

As to the proper sanction on respondent judge, our ruling in Negros Grace Pharmacy,
[8]
Inc. v. Judge Alfredo P. Hilario

is pertinent. Here, respondent judge was declared guilty of

vulgar and unbecoming conduct, classified as a light charge under Section 10(1), Rule 140 of
the Revised Rules of Court. Thus, we admonished him under Section 11(C) 4.

[9]
Further, in Turqueza v. Hernando,
we admonished the respondent judge who failed
“to exercise proper care and restraint in his language” which “betrays a lack of judicial
decorum x x x.”

Rule 3.04. A judge should be patient, attentive, and courteous to lawyers, especially
the inexperienced, to litigants, witnesses, and others appearing before the court. A judge
should avoid unconsciously falling into the attitude of mind that the litigants are made for the
courts, instead of the courts for the litigants.

[1]

Rollo, pp. 12-13.
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Id., pp. 73-74.
Turqueza v. Hernando, G.R. No. L-51626, April 30, 1980, 97 SCRA 483.
Royeca v. Animas, G.R. No. L-39584, May 3, 1976, 71 SCRA 1.
Agunday v. Tresvalles, A.M. No. MTJ-99-1236, November 25, 1999, 319 SCRA 134.
A.M. No. MTJ-99-1224, December 12, 2002, 394 SCRA 47.
Seludo v. Judge Fineza, A.M. No. RTJ-04-1864, December 16, 2004, 447 SCRA 73.
A.M. No. MTJ-02-1422, November 21, 2003, 416 SCRA 324.
Supra.
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EN BANC

ANNA JANE D. LIHAYLIHAY,
Clerk III, Regional Trial Court,
Branch 28, Liloy, Zamboanga
del Norte,
Complainant,

A.M. No. MTJ-06-1659

- versus -

JUDGE ALEJANDRO T. CANDA,
Municipal Circuit Trial Court,
Liloy-Tampilisan, Zamboanga del Norte,
Respondent.
x-------------------------x
JUDGE ALEJANDRO T. CANDA,
Municipal Circuit Trial Court,
Liloy-Tampilisan, Zamboanga del Norte,
Complainant,

A.M. No. P-06-2254

- versus ANNA JANE D. LIHAYLIHAY,
Clerk III, Regional Trial Court,
Branch 28, Liloy, Zamboanga
del Norte,
Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - - - - x
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ANNA JANE D. LIHAYLIHAY,
Clerk III, Regional Trial Court,
Branch 28, Liloy, Zamboanga
del Norte,
Complainant,

- versus -

A.M. No. MTJ-09-1730

Present:

PUNO, C.J.,
QUISUMBING,
YNARES-SANTIAGO,
CARPIO,
CORONA,
CARPIO MORALES,
CHICO-NAZARIO,
VELASCO, JR.,
NACHURA,
LEONARDO-DE CASTRO,
BRION,
PERALTA, and
BERSAMIN, JJ.

JUDGE ALEJANDRO T. CANDA,
Municipal Circuit Trial Court,
Liloy-Tampilisan, Zamboanga
Promulgated:
del Norte,
Respondent.
June 18, 2009
x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

DECISION
CARPIO, J.:
The Case
Before the Court are two complaints for grave misconduct filed by Anna Jane D.
Lihaylihay (Lihaylihay), Clerk III, Regional Trial Court (RTC), Branch 28, Liloy, Zamboanga
del Norte, against Judge Alejandro T. Canda (Judge Canda), Municipal Circuit Trial Court
(MCTC), Liloy-Tampilisan, Judicial Region IX, Zamboanga del Norte.
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The Facts
On 25 February 2005, Sheriff IV Camilo Bandivas (Sheriff Bandivas) of the RTC retired
from the service.

Lihaylihay alleged that Judge Canda asked Process Server Emmanuel

Tenefrancia (Tenefrancia) of the RTC to apply for the position vacated by Sheriff Bandivas. To
the dismay of Judge Canda, a certain Jesus V. Alimpolo (Alimpolo) applied for the vacated
position. Judge Canda strongly opposed Alimpolo’s application.
Judge Canda was of the impression that Lihaylihay was assisting Alimpolo in his
application for the position of Sheriff IV. On 5 January 2006, Judge Canda sent a text message
to Lihaylihay stating, “Maayo tingali modistansya ka anang mga tawhana kay basin masabit
ka, pakiusap lang ni.” Taking the text message as a threat, Lihaylihay reported it to the police
and requested that a blotter entry be made. On 6 January 2006, Judge Canda sent another text
message stating, “For maliciously causing it to appear as threatening in the police blotter of
what is otherwise a very harmless text message of appeal I consider the same as declaration
of war, don’t worry you will have your owned [sic] fair share of trouble in due time.”
[1]
In a letter dated 9 January 2006 and addressed to Executive Judge Oscar D. Tomarong
(Judge Tomarong) of the RTC, Judge Canda accused Lihaylihay of (1) actively supporting
Alimpolo; (2) using the facilities of the RTC in preparing Alimpolo’s medical certificate; (3)
being at the beck and call of Alimpolo; (4) blatantly disregarding the Code of Conduct
Court Personnel; (5) fraudulently scheming against the court;

for

(6) performing highly

contemptuous acts; (7) being unworthy of her position as Clerk III; (8) failing to distance
herself from Alimpolo; (9) failing to stay neutral; (10) having a distorted sense of values that
deserves disciplinary action; (11) being arrogant, insolent and cocky; and (12) disrespecting
him. He added that:
And speaking of Ms. Lihaylihay, it is the observation of the Court employees and the
public that her personality does not speak well of her employment with the judiciary which is
characterized by the inappropriateness of her attire. She exudes herself like a GRO or going
to a party when reporting to work, not to mention her very undignified appearance as a
chain smoker which is akin to a WHORE and who does not hesitate to smoke inside the
office in the very eyes of her office mates and the public. But what is very disgusting in spite
of her being very new to her position is her being an UPSTART who doesn’t care to get involve
[sic] in matters that earns the ire and contempt of the court users and her co-workers. She is
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that repulsive “PAKIALAMERA” type very few would want to associate with. (Emphasis
supplied)

[2]
dated 11 January 2006 and addressed to Judge Tomarong, Judge
In another letter
Canda charged Lihaylihay with violation of reasonable office rules and regulations. He stated
that:
On my behalf and in behalf of all the Court employees especially within the
administrative area of your court, I would like to make manifest this FORMAL PROTEST
against Ms. Ana [sic] Jane D. Lihaylihay, Docket Clerk III of your Court for her actuations
which is [sic] highly offensive and demeaning not only to your Court but the entire judiciary
as well, to wit:
1) The unmitigated inappropriateness of her attire when reporting to work which
to us is very offensive to the taste of decency because she exudes herself like a
GRO (Guest Relations Officer). She is supposed to be wearing uniform or decent
attire instead of very tight fitting jeans and blouses with very low hemline [sic] that
almost exposes [sic] her breast or cocktail dresses as if she is [sic] going to a party
or attending high profile gatherings of elite [sic].
2) her [sic] very undignified and repulsive appearance as a chain smoker with
heavily made up face which reminds us of her to be like a WHORE, and who
[sic] does not hesitate to smoke inside the office in the very eyes of her office
mates and the public, an act which is in gross violation of existing rules and
regulations against smoking in public places and government offices. (Emphasis
supplied)

In his 1st Indorsement

[3]
dated 12 January 2006, Judge Tomarong directed Lihaylihay to

comment on Judge Canda’s 9 and 11 January 2006 letters. On 13 January 2006, before
Lihaylihay could comment on the letters, Judge Canda gave a copy of the 11 January 2006
letter to the desk editor of the Mindanao Observer and asked that it be published in the
[4]
newspaper. In his affidavit

dated 27 February 2006, Dennis C. Baguio stated that (1) he was

a reporter and photographer of the Mindanao Observer; (2) he saw Judge Canda talking with
the desk editor of the Mindanao Observer; (3) he saw Judge Canda giving a copy of the letter
to the desk editor; and (4) he heard Judge Canda asking the desk editor to publish the letter.
The 11 January 2006 letter was published in the 15 January 2006 issue of the Mindanao
Observer. The front page headline read, “Huwes miprotesta batok sa seksi nga docket clerk.”
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The text of the letter was printed in the newspaper with the omission of words which were
deemed unprintable.
[5]
In her comment

dated 20 January 2006, Lihaylihay stated that (1) she did not

participate in Alimpolo’s application for the position of Sheriff IV; (2) Judge Canda ridiculed,
humiliated, and besmirched her reputation by publishing in the newspaper the 11 January 2006
letter describing her as

a GRO and a whore; (3) Judge Canda’s text messages threatened

her; and (4) she followed the office dress code. Lihaylihay alleged that Judge Canda wanted
Tenefrancia to apply for the position of Sheriff IV so that Tenefrancia’s position as process
server would become vacant — Judge Canda’s son, Alejandro Canda, was qualified for the
position of process server. Lihaylihay also alleged that, before the present case started, Judge
Canda sent her several indecent text messages stating, “You’re sexy today,” “I missed your
gorgeous face,” and “I missed your golden voice when you sing.” Lihaylihay also alleged that
she was shocked and disgusted when Judge Canda invited her to go out of town with him.
Alan D. Marapao (Marapao), publisher and editor of Tingog Peninsula, contacted
Lihaylihay. He asked her if he could interview her, have a copy of her 20 January 2006
comment, and take her picture.

Lihaylihay agreed.

Without asking for Lihaylihay’s

permission, Marapao published the 20 January 2006 comment in the 22 January 2006 issue of
the Tingog Peninsula. Irked, Judge Canda filed a criminal case for libel against Lihaylihay.
[6]
Lihaylihay filed a complaint

dated 20 January 2006 with the Office of the Court

Administrator (OCA) charging Judge Canda of (1) bullying her; (2) ridiculing, humiliating, and
besmirching her reputation by publishing in the newspaper the 11 January 2006 letter
describing her as a GRO and a whore; (3) sending her threatening text messages; and (4)
sending her indecent text messages. The case was docketed as MTJ-06-1659.
[7]
Judge Canda filed a complaint

dated 25 January 2006 with the OCA charging

Lihaylihay with conduct unbecoming a court employee for publishing in the newspaper her 20
January 2006 comment. The case was docketed as A.M. No. P-06-2254.
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[8]

st

In its 1 Indorsement

dated 15 February 2006, the OCA directed Lihaylihay to
[9]

comment on Judge Canda’s 25 January 2006 complaint. In her comment

dated 22 March

2006, Lihaylihay stated that (1) the publishing of her 20 January 2006 comment in the
newspaper unlikely affected Judge Tomarong’s impartiality and objectivity; (2) Judge Canda
published his 11 January 2006 letter in the newspaper; (3) Tingog Peninsula published her
comment without asking for her permission; and (4) Judge Canda was arrogant.
[10]
Lihaylihay filed another complaint

dated 4 May 2006 with the OCA containing the

same allegations as her 20 January 2006 complaint with the additional allegation that Judge
Canda had several documents sworn to before MCTC Clerk of Court Rosalio M. Manigsaca
without paying the required legal fees. The case was docketed as MTJ-09-1730.

In its 1st Indorsement

[11]
dated 20 July 2006, the OCA directed Judge Canda to comment
[12]

on the 4 May 2006 complaint. In his comment

dated 16 August 2006, Judge Canda denied

the allegation that he failed to pay the required legal fees.
[13]
In its Report

dated 24 August 2006, the OCA found that Lihaylihay and Judge Canda

failed to preserve the good image of the judiciary. The OCA stated that:
This Office is disappointed, nay, ashamed of the actuations of the complainant and
respondent in this case. Their disgraceful behavior adversely affects the good image of the
judiciary. Their actuations degraded the image of the courts before the eyes of the public.
In the instant case, respondent, although not directly responsible for the publication of
her comment should have exercised prudence in dealing with the media considering the
interest generated by the publication of the complaint against her by Judge Canda. She should
have known that the media would take advantage of the opportunity to sensationalize the case
considering the personalities involved.
Complainant Judge Canda, on the other hand, should not have caused the publication of
his complaint against the respondent. As a judge, complainant should have known that
administrative proceedings before the Court are confidential in nature in order to protect the
respondent therein who may later turn out to be innocent of the charges. The public airing of
his complaint unnecessarily exposed the Court to the eyes of the public. No justifiable or
unselfish purpose would be served by such media exposure of the complaint already filed in
Court and therefore covered by the mantle of confidentiality, except to sensationalize the same
and to defile the reputation of the respondent.
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The OCA recommended that Lihaylihay be admonished and that her 22 March 2006
comment be treated as a complaint for gross misconduct against Judge Canda.
[14]
In a Resolution
dated 9 October 2006, the Court admonished Lihaylihay for her
irresponsible behavior and consolidated A.M. No. P-06-2254 with A.M. No. MTJ-06-1659.
In the same Resolution, the Court treated Lihaylihay’s 22 March 2006 comment as a complaint
for gross misconduct against Judge Canda, re-docketed the 22 March 2006 comment as a
regular administrative matter, and directed Judge Canda to comment.
[15]
In his comment

dated 5 December 2006, Judge Canda stated that his description of

Lihaylihay as a GRO and a whore was not a “malicious imputation” but a “formal accusation,”
and that the publication of his 11 January 2006 letter in the newspaper was a “journalistic
endeavour.”
[16]
In a Resolution
dated 12 January 2009, the Court (1) docketed the 4 May 2006
complaint as a regular administrative matter; (2) consolidated A.M. No. MTJ-09-1730 with
A.M. No. P-06-2254 and A.M. No. MTJ-06-1659; and (3) directed Judge Canda to comment
on the allegation that he sent threatening and indecent text messages.

[17]
In his comment

dated 23 February 2009, Judge Canda (1) denied that he sent

Lihaylihay indecent text messages; (2) described his 5 January 2006 text message as
“brotherly;” and (3) stated that his 6 January 2006 text message was not intimidating — it only
reflected the natural reaction of an angry person.

The OCA’s Report and Recommendations
[18]
In its Report

dated 7 October 2008, the OCA found Judge Canda liable for using

inappropriate language. The OCA recommended that

(1) Judge Canda be found guilty of
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gross misconduct; (2) Judge Canda be fined P21,000; (3) the 4 May 2006 complaint be
docketed as a regular administrative matter; (4) A.M. No. MTJ-09-1730 be consolidated with
A.M. No. P-06-2254 and A.M. No. MTJ-06-1659; and (5) Judge Canda be directed to
comment on the allegation that he sent Lihaylihay indecent text messages. The OCA stated
that:
Judge Canda’s contention that he had nothing to do with the publication of his
complaint as it was the Mindanao Observer which decided to pursue the story runs on shallow
grounds.
xxxx
Judge Canda already did the right thing when he brought to the attention of the
Executive Judge the matter of Ms. Lihaylihay’s alleged administrative transgressions.
However, he stepped out of bounds when he allowed the Mindanao Observer to publish a copy
of his complaint. The newspaper would not have had the audacity to publish the complaint if
Judge Canda did not consent to it. Suffice it to say, Judge Canda should have known better.
Judge Canda stands accused of Gross Misconduct. He did not only refer to Ms.
Lihaylihay as a “whore” in the complaint he filed before the Executive Judge; he also caused
the publication of the document in a newspaper. If the Court can penalize a judge for uttering
a foul term, it can definitely provide for a heavier penalty in the instant case where respondent
judge even contributed to the publication of his utterance.

The Court’s Ruling
The Court finds Judge Canda liable for gross misconduct.
Judge Canda harassed and publicly humiliated Lihaylihay: (1) he asked her to stay away
from Alimpolo; (2) when she reported the matter to the police, he took it as a “declaration of
war” and warned her that she will have her “fair share of trouble in due time”; (3) indeed, three
days after sending the threatening text message, he filed a complaint with Judge Tomarong
accusing her of several things, asking that she be disciplined and removed from the service, and
describing her as a “GRO,” “undignified,”

a “whore,” “disgusting,” “repulsive,” and

“pakialamera”; (4) two days after filing the first complaint, he filed another complaint
accusing her of violating office rules and describing her as “offensive,” “demeaning,”
“inappropriate,” a “GRO,” “undignified,” “repulsive,” and a “whore”;

(5) still unsatisfied,

he had his second complaint published in the newspaper; and (6) when she published her
comment in the newspaper, he filed a criminal case for libel against her.
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Section 1, Canon 2 of the New Code of Judicial Conduct for the Philippine Judiciary
states that “Judges shall ensure that not only is their conduct above reproach, but that it
is perceived to be so in the view of a reasonable observer.” Section 2, Canon 2 of the Code
states that “The behavior and conduct of judges must reaffirm the people’s faith in the
integrity of the judiciary.” Section 2, Canon 4 of the Code states that “As a subject of
constant public scrutiny, judges must accept personal restrictions that might be viewed
as burdensome by the ordinary citizen and should do so freely and willingly. In particular,
judges shall conduct themselves in a way that is consistent with the dignity of the
judicial office.” Section 6, Canon 4 of the Code states that “Judges, like any other citizen,
are entitled to freedom of expression x x x, but in exercising such [right], they shall
always conduct themselves in such a manner as to preserve the dignity of the judicial
office.” Section 6, Canon 6 of the Code states that “Judges shall x x x be x x x dignified
and courteous.” Judge Canda violated these provisions.
Judges are required to be temperate in their language at all times. They must refrain from
inflammatory or vile language. They should be dignified in demeanor and refined in speech,
exhibit that temperament of utmost sobriety and self-restraint, and be considerate, courteous,
[19]
[20]
and civil to all persons.
In Juan de la Cruz v. Carretas,
the Court held that:
A judge should possess the virtue of gravitas. He should be x x x dignified in
demeanor, refined in speech and virtuous in character.
x x x [H]e must exhibit that
hallmark judicial temperament of utmost sobriety and self-restraint. x x x
[A] judge must at all times be temperate in his language. He must choose his words,
written or spoken, with utmost care and sufficient control. x x x
[A] judge should always keep his passion guarded. He can never allow it to run loose and
overcome his reason. He descends to the level
of a sharp-tongued, ill-mannered petty tyrant when he utters harsh words [or] snide
remarks x x x. As a result, he degrades the judicial office and erodes public confidence in the
judiciary. (Emphasis supplied)

In Re: Anonymous Complaint dated February 18, 2005 of a “Court Personnel” against
[21]
Judge Francisco C. Gedorio, Jr., RTC, Branch 12, Ormoc City,

the Court held that:

[A] judge x x x ought to conduct himself in a manner befitting a gentleman and a high
officer of the court.
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xxxx

The Court has repeatedly reminded members of the bench to conduct themselves
irreproachably, not only while in the discharge of official duties but also in their personal
behavior every day. x x x
It bears stressing that as a dispenser of justice, respondent should exercise judicial
temperament at all times, avoiding vulgar and insulting language. He must maintain
composure and equanimity.
The judicial office circumscribes the personal conduct of a judge and imposes a number
of restrictions. This is a price that judges have to pay for accepting and occupying their
exalted positions in the administration of justice. Irresponsible or improper conduct on their
part erodes public confidence in the judiciary. Thus, it is their duty to avoid any impression of
impropriety in order to protect the image and integrity of the judiciary. (Emphasis supplied)

Judge Canda’s acts of (1) threatening Lihaylihay with her “fair share of trouble in due
time”; (2) filing administrative complaints and a criminal case to harass her; (3) describing her
as a “GRO,” “undignified,” a “whore,” “disgusting,” “repulsive,” “pakialamera,” “offensive,”
“demeaning,” and “inappropriate”; and (4) publishing such foul remarks in the newspaper are
very unbecoming a judge. The image of the judiciary is reflected in the conduct of its officials
and Judge Canda subjected the judiciary to embarrassment.
Section 8, Rule 140 of the Rules of Court classifies gross misconduct constituting
violations of the Code of Judicial Conduct as a serious offense. It is punishable by (1)
dismissal from the service, forfeiture of benefits, and disqualification from reinstatement to any
public office; (2) suspension from office without salary and other benefits for more than three
months but not exceeding six months; or (3) a fine of more than P20,000 but not exceeding
[22]
P40,000.
The Court notes that this is Judge Canda’s second offense. In Barbarona v. Judge
[23]
Canda,

the Court fined him for violation of Circular No. 1-90 and warned him that the

repetition of similar acts would be dealt with more severely. Considering the gravity of Judge
Canda’s offense and the fact that this is his second offense, the Court fines him P40,000.
The charges that Judge Canda sent Lihaylihay indecent text messages and that he failed to
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pay the required legal fees are unsubstantiated, thus, they must be dismissed. In administrative
proceedings, the complainant has the burden of proving, by substantial evidence or such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion, the
allegations in the complaint.

The Court cannot rely on mere conjectures or

[24]
suppositions.
WHEREFORE, the Court finds Judge Alejandro T. Canda, Municipal Circuit Trial
Court, Liloy-Tampilisan, Judicial Region IX, Zamboanga del Norte, GUILTY of GROSS
MISCONDUCT CONSTITUTING VIOLATIONS OF THE CODE OF JUDICIAL
CONDUCT. Accordingly, the Court FINES him P40,000 and STERNLY WARNS him that
a repetition of the same or similar acts shall be dealt with more severely.
SO ORDERED.

ANTONIO T. CARPIO
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING

CONSUELO YNARES-SANTIAGO
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Associate Justice

Associate Justice

RENATO C. CORONA
Associate Justice

CONCHITA CARPIO MORALES
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

NTONIO EDUARDO B. NACHURA
Associate Justice

12 of 13

PRESBITERO J. VELASCO, JR.
Associate Justice

TERESITA
CASTRO

J.

LEONARDO-DE

Associate Justice
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Associate Justice

DIOSDADO M. PERALTA
Associate Justice

10/9/2014 4:15 PM

A.M. No. MTJ-06-1659

13 of 13

http://sc.judiciary.gov.ph/jurisprudence/2009/june2009/MTJ-06-1659.htm
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Anonymous Letter-Complaint Against Atty. Miguel Morales, Clerk of Court, Metropolitan Trial
Manila, A.M. No. P-08-2519, 19 November 2008.
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FIRST DIVISION

[G.R. No. 148220. June 15, 2005]

ROSENDO HERRERA, petitioner, vs. ROSENDO ALBA, minor, represented by
his mother ARMI A. ALBA, and HON. NIMFA CUESTA-VILCHES, Presiding
Judge, Branch 48, Regional Trial Court, Manila, respondents.
DECISION
CARPIO, J.:

The Case
[1]

This is a petition for review

to set aside the Decision

[2]

dated 29 November 2000 of the Court
[3]

of Appeals (“appellate court”) in CA-G.R. SP No. 59766. The appellate court affirmed two Orders
issued by Branch 48 of the Regional Trial Court of Manila (“trial court”) in SP No. 98-88759. The
Order dated 3 February 2000 directed Rosendo Herrera (“petitioner”) to submit to deoxyribonucleic
acid (“DNA”) paternity testing, while the Order dated 8 June 2000 denied petitioner’s motion for
reconsideration.

The Facts
On 14 May 1998, then thirteen-year-old Rosendo Alba (“respondent”), represented by his
mother Armi Alba, filed before the trial court a petition for compulsory recognition, support and
damages against petitioner. On 7 August 1998, petitioner filed his answer with counterclaim where
he denied that he is the biological father of respondent. Petitioner also denied physical contact
with respondent’s mother.
Respondent filed a motion to direct the taking of DNA paternity testing to abbreviate the
proceedings. To support the motion, respondent presented the testimony of Saturnina C. Halos,
Ph.D. When she testified, Dr. Halos was an Associate Professor at De La Salle University where
she taught Cell Biology. She was also head of the University of the Philippines Natural Sciences
Research Institute (“UP-NSRI”), a DNA analysis laboratory. She was a former professor at the
University of the Philippines in Diliman, Quezon City, where she developed the Molecular Biology
Program and taught Molecular Biology. In her testimony, Dr. Halos described the process for DNA
paternity testing and asserted that the test had an accuracy rate of 99.9999% in establishing
paternity.

[4]

Petitioner opposed DNA paternity testing and contended that it has not gained acceptability.
Petitioner further argued that DNA paternity testing violates his right against self-incrimination.
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The Ruling of the Trial Court
In an Order dated 3 February 2000, the trial court granted respondent’s motion to conduct
DNA paternity testing on petitioner, respondent and Armi Alba. Thus:
In view of the foregoing, the motion of the petitioner is GRANTED and the relevant individuals, namely: the petitioner, the
minor child, and respondent are directed to undergo DNA paternity testing in a laboratory of their common choice within a
period of thirty (30) days from receipt of the Order, and to submit the results thereof within a period of ninety (90) days
from completion. The parties are further reminded of the hearing set on 24 February 2000 for the reception of other
evidence in support of the petition.
[5]

IT IS SO ORDERED.

(Emphasis in the original)

Petitioner filed a motion for reconsideration of the 3 February 2000 Order. He asserted that
“under the present circumstances, the DNA test [he] is compelled to take would be inconclusive,
irrelevant and the coercive process to obtain the requisite specimen…, unconstitutional.”
In an Order dated 8 June 2000, the trial court denied petitioner’s motion for reconsideration.

[6]

On 18 July 2000, petitioner filed before the appellate court a petition for certiorari under Rule
65 of the 1997 Rules of Civil Procedure. He asserted that the trial court rendered the Orders dated
3 February 2000 and 8 June 2000 “in excess of, or without jurisdiction and/or with grave abuse of
discretion amounting to lack or excess of jurisdiction.” Petitioner further contended that there is “no
appeal nor any [other] plain, adequate and speedy remedy in the ordinary course of law.”
Petitioner maintained his previous objections to the taking of DNA paternity testing. He submitted
the following grounds to support his objection:
1.

Public respondent misread and misapplied the ruling in Lim vs. Court of Appeals (270 SCRA 2).

2.

Public respondent ruled to accept DNA test without considering the limitations on, and conditions precedent for
the admissibility of DNA testing and ignoring the serious constraints affecting the reliability of the test as
admitted by private respondent’s “expert” witness.

3.

Subject Orders lack legal and factual support, with public respondent relying on scientific findings and
conclusions unfit for judicial notice and unsupported by experts in the field and scientific treatises.

4.

Under the present circumstances the DNA testing petitioner [is] compelled to take will be inconclusive, irrelevant
[7]

and the coercive process to obtain the requisite specimen from the petitioner, unconstitutional.

The Ruling of the Court of Appeals
On 29 November 2000, the appellate court issued a decision denying the petition and affirming
the questioned Orders of the trial court. The appellate court stated that petitioner merely desires
to correct the trial court’s evaluation of evidence. Thus, appeal is an available remedy for an error
of judgment that the court may commit in the exercise of its jurisdiction. The appellate court also
stated that the proposed DNA paternity testing does not violate his right against self-incrimination
because the right applies only to testimonial compulsion. Finally, the appellate court pointed out
that petitioner can still refute a possible adverse result of the DNA paternity testing. The
dispositive portion of the appellate court’s decision reads:
WHEREFORE, foregoing premises considered, the Petition is hereby DENIED DUE COURSE, and ordered dismissed, and the
challenged orders of the Trial Court AFFIRMED, with costs to Petitioner.
[8]

SO ORDERED.

Petitioner moved for reconsideration, which the appellate court denied in its Resolution dated
23 May 2001.

[9]
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Issues
Petitioner raises the issue of whether a DNA test is a valid probative tool in this jurisdiction to
determine filiation. Petitioner asks for the conditions under which DNA technology may be
integrated into our judicial system and the prerequisites for the admissibility of DNA test results in
a paternity suit.

[10]

Petitioner further submits that the appellate court gravely abused its discretion when it
authorized the trial court “to embark in [sic] a new procedure xxx to determine filiation despite the
absence of legislation to ensure its reliability and integrity, want of official recognition as made clear
in Lim vs. Court of Appeals and the presence of technical and legal constraints in respect of [sic]
its implementation.”

[11]

Petitioner maintains that the proposed DNA paternity testing violates his

right against self-incrimination.

[12]

The Ruling of the Court
The petition has no merit.
Before discussing the issues on DNA paternity testing, we deem it appropriate to give an
overview of a paternity suit and apply it to the facts of this case. We shall consider the
requirements of the Family Code and of the Rules of Evidence to establish paternity and filiation.

An Overview of the Paternity and Filiation Suit
Filiation proceedings are usually filed not just to adjudicate paternity but also to secure a legal
[13]

right associated with paternity, such as citizenship,
support (as in the present case), or
inheritance. The burden of proving paternity is on the person who alleges that the putative father
is the biological father of the child. There are four significant procedural aspects of a traditional
paternity action which parties have to face: a prima facie case, affirmative defenses, presumption
of legitimacy, and physical resemblance between the putative father and child.

[14]

A prima facie case exists if a woman declares that she had sexual relations with the putative
father. In our jurisdiction, corroborative proof is required to carry the burden forward and shift it to
the putative father.

[15]

There are two affirmative defenses available to the putative father. The putative father may
show incapability of sexual relations with the mother, because of either physical absence or
[16]

impotency.
The putative father may also show that the mother had sexual relations with other
men at the time of conception.
A child born to a husband and wife during a valid marriage is presumed legitimate.
child’s legitimacy may be impugned only under the strict standards provided by law.

[17]

The

[18]

Finally, physical resemblance between the putative father and child may be offered as part of
evidence of paternity. Resemblance is a trial technique unique to a paternity proceeding.
However, although likeness is a function of heredity, there is no mathematical formula that could
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quantify how much a child must or must not look like his biological father.
appeals to the emotions of the trier of fact.

[19]

This kind of evidence

In the present case, the trial court encountered three of the four aspects. Armi Alba,
respondent’s mother, put forward a prima facie case when she asserted that petitioner is
respondent’s biological father. Aware that her assertion is not enough to convince the trial court,
she offered corroborative proof in the form of letters and pictures. Petitioner, on the other hand,
denied Armi Alba’s assertion. He denied ever having sexual relations with Armi Alba and stated
that respondent is Armi Alba’s child with another man. Armi Alba countered petitioner’s denial by
submitting pictures of respondent and petitioner side by side, to show how much they resemble
each other.
Paternity and filiation disputes can easily become credibility contests. We now look to the law,
rules, and governing jurisprudence to help us determine what evidence of incriminating acts on
paternity and filiation are allowed in this jurisdiction.

Laws, Rules, and Jurisprudence
Establishing Filiation
The relevant provisions of the Family Code provide as follows:
ART. 175. Illegitimate children may establish their illegitimate filiation in the same way and on the same evidence as
legitimate children.
xxx
ART. 172. The filiation of legitimate children is established by any of the following:
(1)

The record of birth appearing in the civil register or a final judgment; or

(2)

An admission of legitimate filiation in a public document or a private handwritten instrument and signed
by the parent concerned.

In the absence of the foregoing evidence, the legitimate filiation shall be proved by:
(1)

The open and continuous possession of the status of a legitimate child; or

(2)

Any other means allowed by the Rules of Court and special laws.

The Rules on Evidence include provisions on pedigree. The relevant sections of Rule 130
provide:
SEC. 39. Act or declaration about pedigree.—The act or declaration of a person deceased, or unable to testify, in respect to
the pedigree of another person related to him by birth or marriage, may be received in evidence where it occurred before
the controversy, and the relationship between the two persons is shown by evidence other than such act or declaration.
The word “pedigree” includes relationship, family genealogy, birth, marriage, death, the dates when and the places where
these facts occurred, and the names of the relatives. It embraces also facts of family history intimately connected with
pedigree.
SEC. 40. Family reputation or tradition regarding pedigree.—The reputation or tradition existing in a family previous to the
controversy, in respect to the pedigree of any one of its members, may be received in evidence if the witness testifying
thereon be also a member of the family, either by consanguinity or affinity. Entries in family bibles or other family books or
charts, engraving on rings, family portraits and the like, may be received as evidence of pedigree.

This Court’s rulings further specify what incriminating acts are acceptable as evidence to
[20]

establish filiation. In Pe Lim v. CA,
a case petitioner often cites, we stated that the issue of
paternity still has to be resolved by such conventional evidence as the relevant incriminating
verbal and written acts by the putative father. Under Article 278 of the New Civil Code, voluntary
recognition by a parent shall be made in the record of birth, a will, a statement before a court of
record, or in any authentic writing. To be effective, the claim of filiation must be made by the
putative father himself and the writing must be the writing of the putative father.

[21]

A notarial
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agreement to support a child whose filiation is admitted by the putative father was considered
[22]

acceptable evidence. Letters to the mother vowing to be a good father to the child and pictures
of the putative father cuddling the child on various occasions, together with the certificate of live
[23]

birth, proved filiation.
However, a student permanent record, a written consent to a father’s
operation, or a marriage contract where the putative father gave consent, cannot be taken as
[24]

Standing alone, neither a certificate of baptism
authentic writing.
sufficient to establish filiation.

[25]

nor family pictures

[26]

are

So far, the laws, rules, and jurisprudence seemingly limit evidence of paternity and filiation to
incriminating acts alone. However, advances in science show that sources of evidence of paternity
and filiation need not be limited to incriminating acts. There is now almost universal scientific
agreement that blood grouping tests are conclusive on non-paternity, although inconclusive on
paternity.

[27]

[28]

In Co Tao v. Court of Appeals,
the result of the blood grouping test showed that the
putative father was a “possible father” of the child. Paternity was imputed to the putative father
after the possibility of paternity was proven on presentation during trial of facts and circumstances
other than the results of the blood grouping test.
[29]

In Jao v. Court of Appeals, the child, the mother, and the putative father agreed to submit
themselves to a blood grouping test. The National Bureau of Investigation (“NBI”) conducted the
test, which indicated that the child could not have been the possible offspring of the mother and
the putative father. We held that the result of the blood grouping test was conclusive on the
non-paternity of the putative father.
The present case asks us to go one step further. We are now asked whether DNA analysis
may be admitted as evidence to prove paternity.

DNA Analysis as Evidence
DNA is the fundamental building block of a person’s entire genetic make-up. DNA is found in
all human cells and is the same in every cell of the same person. Genetic identity is unique.
Hence, a person’s DNA profile can determine his identity.

[30]

DNA analysis is a procedure in which DNA extracted from a biological sample obtained from an
individual is examined. The DNA is processed to generate a pattern, or a DNA profile, for the
individual from whom the sample is taken. This DNA profile is unique for each person, except for
identical twins.
approval:

[31]

We quote relevant portions of the trial court’s 3 February 2000 Order with

Everyone is born with a distinct genetic blueprint called DNA (deoxyribonucleic acid). It is exclusive to an individual
(except in the rare occurrence of identical twins that share a single, fertilized egg), and DNA is unchanging throughout life.
Being a component of every cell in the human body, the DNA of an individual’s blood is the very DNA in his or her skin cells,
hair follicles, muscles, semen, samples from buccal swabs, saliva, or other body parts.
The chemical structure of DNA has four bases. They are known as A (adenine), G (guanine), C (cystosine) and T (thymine).
The order in which the four bases appear in an individual’s DNA determines his or her physical makeup. And since DNA is a
double-stranded molecule, it is composed of two specific paired bases, A-T or T-A and G-C or C-G. These are called “genes.”
Every gene has a certain number of the above base pairs distributed in a particular sequence. This gives a person his or her
genetic code. Somewhere in the DNA framework, nonetheless, are sections that differ. They are known as “polymorphic
loci,” which are the areas analyzed in DNA typing (profiling, tests, fingerprinting, or analysis/DNA fingerprinting/genetic
tests or fingerprinting). In other words, DNA typing simply means determining the “polymorphic loci.”
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How is DNA typing performed? From a DNA sample obtained or extracted, a molecular biologist may proceed to analyze it
in several ways. There are five (5) techniques to conduct DNA typing. They are: the RFLP (restriction fragment length
polymorphism); “reverse dot blot” or HLA DQ a/Pm loci which was used in 287 cases that were admitted as evidence by 37
courts in the U.S. as of November 1994; mtDNA process; VNTR (variable number tandem repeats); and the most recent
which is known as the PCR-([polymerase] chain reaction) based STR (short tandem repeats) method which, as of 1996,
was availed of by most forensic laboratories in the world. PCR is the process of replicating or copying DNA in an evidence
sample a million times through repeated cycling of a reaction involving the so-called DNA polymerize enzyme. STR, on the
other hand, takes measurements in 13 separate places and can match two (2) samples with a reported theoretical error
rate of less than one (1) in a trillion.
Just like in fingerprint analysis, in DNA typing, “matches” are determined. To illustrate, when DNA or fingerprint tests are
done to identify a suspect in a criminal case, the evidence collected from the crime scene is compared with the “known”
print. If a substantial amount of the identifying features are the same, the DNA or fingerprint is deemed to be a match.
But then, even if only one feature of the DNA or fingerprint is different, it is deemed not to have come from the suspect.
As earlier stated, certain regions of human DNA show variations between people. In each of these regions, a person
possesses two genetic types called “allele”, one inherited from each parent. In [a] paternity test, the forensic scientist
looks at a number of these variable regions in an individual to produce a DNA profile. Comparing next the DNA profiles of
the mother and child, it is possible to determine which half of the child’s DNA was inherited from the mother. The other
half must have been inherited from the biological father. The alleged father’s profile is then examined to ascertain whether
he has the DNA types in his profile, which match the paternal types in the child. If the man’s DNA types do not match that
[32]

of the child, the man is excluded as the father. If the DNA types match, then he is not excluded as the father.
in the original)

(Emphasis

Although the term “DNA testing” was mentioned in the 1995 case of People v. Teehankee,
[33]

[34]

Jr.,
it was only in the 2001 case of Tijing v. Court of Appeals
that more than a passing
mention was given to DNA analysis. In Tijing, we issued a writ of habeas corpus against
respondent who abducted petitioners’ youngest son. Testimonial and documentary evidence and
physical resemblance were used to establish parentage. However, we observed that:
Parentage will still be resolved using conventional methods unless we adopt the modern and scientific ways available.
Fortunately, we have now the facility and expertise in using DNA test for identification and parentage testing. The
University of the Philippines Natural Science Research Institute (UP-NSRI) DNA Analysis Laboratory has now the capability
to conduct DNA typing using short tandem repeat (STR) analysis. xxx For it was said, that courts should apply the results
of science when completely obtained in aid of situations presented, since to reject said result is to deny progress. Though
it is not necessary in this case to resort to DNA testing, in [the] future it would be useful to all concerned in the prompt
resolution of parentage and identity issues.

Admissibility of
DNA Analysis as Evidence
[35]

The 2002 case of People v. Vallejo
discussed DNA analysis as evidence. This may be
considered a 180 degree turn from the Court’s wary attitude towards DNA testing in the 1997 Pe
[36]

where we stated that “DNA, being a relatively new science, xxx has not yet been
Lim case,
accorded official recognition by our courts.” In Vallejo, the DNA profile from the vaginal swabs
taken from the rape victim matched the accused’s DNA profile. We affirmed the accused’s
conviction of rape with homicide and sentenced him to death. We declared:
In assessing the probative value of DNA evidence, therefore, courts should consider, among other things, the following
data: how the samples were collected, how they were handled, the possibility of contamination of the samples, the
procedure followed in analyzing the samples, whether the proper standards and procedures were followed in conducting
[37]

the tests, and the qualification of the analyst who conducted the tests.

Vallejo discussed the probative value, not admissibility, of DNA evidence. By 2002, there was
no longer any question on the validity of the use of DNA analysis as evidence. The Court moved
from the issue of according “official recognition” to DNA analysis as evidence to the issue of
observance of procedures in conducting DNA analysis.
In 2004, there were two other cases that had a significant impact on jurisprudence on DNA

10/8/2014 9:36 AM

Herrera vs Alba : 148220 : June 15, 2005 : J. Carpio : First Division : De...

7 of 12

http://sc.judiciary.gov.ph/jurisprudence/2005/jun2005/148220.htm

[38]

[39]

testing: People v. Yatar and In re: The Writ of Habeas Corpus for Reynaldo de Villa.
In
Yatar, a match existed between the DNA profile of the semen found in the victim and the DNA
profile of the blood sample given by appellant in open court. The Court, following Vallejo’s
footsteps, affirmed the conviction of appellant because the physical evidence, corroborated by
circumstantial evidence, showed appellant guilty of rape with homicide. In De Villa, the convictpetitioner presented DNA test results to prove that he is not the father of the child conceived at the
time of commission of the rape. The Court ruled that a difference between the DNA profile of the
convict-petitioner and the DNA profile of the victim’s child does not preclude the convict-petitioner’s
commission of rape.
In the present case, the various pleadings filed by petitioner and respondent refer to two
United States cases to support their respective positions on the admissibility of DNA analysis as
[40]

[41]

evidence: Frye v. U.S. and Daubert v. Merrell Dow Pharmaceuticals. In Frye v. U.S., the
trial court convicted Frye of murder. Frye appealed his conviction to the Supreme Court of the
District of Columbia. During trial, Frye’s counsel offered an expert witness to testify on the result of
[42]

a systolic blood pressure deception test made on defendant. The state Supreme Court affirmed
Frye’s conviction and ruled that “the systolic blood pressure deception test has not yet gained
such standing and scientific recognition among physiological and psychological authorities as
would justify the courts in admitting expert testimony deduced from the discovery, development,
and experiments thus far made.” The Frye standard of general acceptance states as follows:
Just when a scientific principle or discovery crosses the line between the experimental and demonstrable stages is difficult
to define. Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts will go
a long way in admitting expert testimony deduced from a well recognized scientific principle or discovery, the thing from
which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in
which it belongs.
[43]

In 1989, State v. Schwartz
modified the Frye standard. Schwartz was charged with
stabbing and murder. Bloodstained articles and blood samples of the accused and the victim were
submitted for DNA testing to a government facility and a private facility. The prosecution
introduced the private testing facility’s results over Schwartz’s objection. One of the issues
brought before the state Supreme Court included the admissibility of DNA test results in a criminal
proceeding. The state Supreme Court concluded that:
While we agree with the trial court that forensic DNA typing has gained general acceptance in the scientific community, we
hold that admissibility of specific test results in a particular case hinges on the laboratory’s compliance with appropriate
[44]

standards and controls, and the availability of their testing data and results.

[45]

In 1993, Daubert v. Merrell Dow Pharmaceuticals, Inc. further modified the Frye-Schwartz
standard. Daubert was a product liability case where both the trial and appellate courts denied
the admissibility of an expert’s testimony because it failed to meet the Frye standard of “general
acceptance.” The United States Supreme Court ruled that in federal trials, the Federal Rules of
Evidence have superseded the Frye standard. Rule 401 defines relevant evidence, while Rule 402
provides the foundation for admissibility of evidence. Thus:
Rule 401. “Relevant evidence” is defined as that which has any “tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be without the evidence.
Rule 402. All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act
of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence
which is not relevant is not admissible.

Rule 702 of the Federal Rules of Evidence governing expert testimony provides:
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.
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Daubert cautions that departure from the Frye standard of general acceptance does not mean
that the Federal Rules do not place limits on the admissibility of scientific evidence. Rather, the
judge must ensure that the testimony’s reasoning or method is scientifically valid and is relevant to
the issue. Admissibility would depend on factors such as (1) whether the theory or technique can
be or has been tested; (2) whether the theory or technique has been subjected to peer review and
publication; (3) the known or potential rate of error; (4) the existence and maintenance of
standards controlling the technique’s operation; and (5) whether the theory or technique is
generally accepted in the scientific community.
[46]

Another product liability case, Kumho Tires Co. v. Carmichael,
further modified the
Daubert standard. This led to the amendment of Rule 702 in 2000 and which now reads as
follows:
If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine
a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the
product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts
of the case.

We now determine the applicability in this jurisdiction of these American cases. Obviously,
neither the Frye-Schwartz standard nor the Daubert-Kumho standard is controlling in the
[47]

Philippines. At best, American jurisprudence merely has a persuasive effect on our decisions.
Here, evidence is admissible when it is relevant to the fact in issue and is not otherwise excluded
by statute or the Rules of Court.

[48]

Evidence is relevant when it has such a relation to the fact in

issue as to induce belief in its existence or non-existence.
the admissibility of expert testimony, provides as follows:

[49]

Section 49 of Rule 130, which governs

The opinion of a witness on a matter requiring special knowledge, skill, experience or training which he is shown to possess
may be received in evidence.

This Rule does not pose any legal obstacle to the admissibility of DNA analysis as evidence.
Indeed, even evidence on collateral matters is allowed “when it tends in any reasonable degree to
establish the probability or improbability of the fact in issue.”

[50]

Indeed, it would have been convenient to merely refer petitioner to our decisions in Tijing,
Vallejo and Yatar to illustrate that DNA analysis is admissible as evidence. In our jurisdiction, the
restrictive tests for admissibility established by Frye-Schwartz and Daubert-Kumho go into the
weight of the evidence.

Probative Value of
DNA Analysis as Evidence
Despite our relatively liberal rules on admissibility, trial courts should be cautious in giving
credence to DNA analysis as evidence. We reiterate our statement in Vallejo:
In assessing the probative value of DNA evidence, therefore, courts should consider, among other things, the following
data: how the samples were collected, how they were handled, the possibility of contamination of the samples, the
procedure followed in analyzing the samples, whether the proper standards and procedures were followed in conducting
[51]

the tests, and the qualification of the analyst who conducted the tests.

We also repeat the trial court’s explanation of DNA analysis used in paternity cases:
In [a] paternity test, the forensic scientist looks at a number of these variable regions in an individual to produce a DNA
profile. Comparing next the DNA profiles of the mother and child, it is possible to determine which half of the child’s DNA

10/8/2014 9:36 AM

Herrera vs Alba : 148220 : June 15, 2005 : J. Carpio : First Division : De...

9 of 12

http://sc.judiciary.gov.ph/jurisprudence/2005/jun2005/148220.htm

was inherited from the mother. The other half must have been inherited from the biological father. The alleged father’s
profile is then examined to ascertain whether he has the DNA types in his profile, which match the paternal types in the
child. If the man’s DNA types do not match that of the child, the man is excluded as the father. If the DNA types match,
[52]

then he is not excluded as the father.

It is not enough to state that the child’s DNA profile matches that of the putative father. A complete
match between the DNA profile of the child and the DNA profile of the putative father does not
necessarily establish paternity. For this reason, following the highest standard adopted in an
[53]

American jurisdiction,
trial courts should require at least 99.9% as a minimum value of the
Probability of Paternity (“W”) prior to a paternity inclusion. W is a numerical estimate for the
likelihood of paternity of a putative father compared to the probability of a random match of two
unrelated individuals. An appropriate reference population database, such as the Philippine
population database, is required to compute for W. Due to the probabilistic nature of paternity
inclusions, W will never equal to 100%. However, the accuracy of W estimates is higher when the
putative father, mother and child are subjected to DNA analysis compared to those conducted
between the putative father and child alone.

[54]

DNA analysis that excludes the putative father from paternity should be conclusive proof of
non-paternity. If the value of W is less than 99.9%, the results of the DNA analysis should be
considered as corroborative evidence. If the value of W is 99.9% or higher, then there is refutable
presumption of paternity.
Vallejo standards.

[55]

This refutable presumption of paternity should be subjected to the

Right Against
Self-Incrimination
Section 17, Article 3 of the 1987 Constitution provides that “no person shall be compelled to be
a witness against himself.” Petitioner asserts that obtaining samples from him for DNA testing
violates his right against self-incrimination. Petitioner ignores our earlier pronouncements that the
privilege is applicable only to testimonial evidence. Again, we quote relevant portions of the trial
court’s 3 February 2000 Order with approval:
Obtaining DNA samples from an accused in a criminal case or from the respondent in a paternity case, contrary to the belief
of respondent in this action, will not violate the right against self-incrimination. This privilege applies only to evidence that
is “communicative” in essence taken under duress (People vs. Olvis, 154 SCRA 513, 1987). The Supreme Court has ruled
that the right against self-incrimination is just a prohibition on the use of physical or moral compulsion to extort
communication (testimonial evidence) from a defendant, not an exclusion of evidence taken from his body when it may be
material. As such, a defendant can be required to submit to a test to extract virus from his body (as cited in People vs.
Olvis, Supra); the substance emitting from the body of the accused was received as evidence for acts of lasciviousness (US
vs. Tan Teng, 23 Phil. 145); morphine forced out of the mouth was received as proof (US vs. Ong Siu Hong, 36 Phil. 735);
an order by the judge for the witness to put on pair of pants for size was allowed (People vs. Otadora, 86 Phil. 244); and
the court can compel a woman accused of adultery to submit for pregnancy test (Villaflor vs. Summers, 41 Phil. 62), since
[56]

the gist of the privilege is the restriction on “testimonial compulsion.”

The policy of the Family Code to liberalize the rule on the investigation of the paternity and
filiation of children, especially of illegitimate children, is without prejudice to the right of the putative
[57]

parent to claim his or her own defenses.
Where the evidence to aid this investigation is
obtainable through the facilities of modern science and technology, such evidence should be
considered subject to the limits established by the law, rules, and jurisprudence.
WHEREFORE, we DISMISS the petition. We AFFIRM the Decision of the Court of Appeals
dated 29 November 2000 in CA-G.R. SP No. 59766. We also AFFIRM the Orders dated 3
February 2000 and 8 June 2000 issued by Branch 48 of the Regional Trial Court of Manila in Civil
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Case No. SP-98-88759.
SO ORDERED.
Davide, Jr., C.J., (Chairman), Quisumbing, Ynares-Santiago, and Azcuna, JJ., concur.
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Brief Background
On June 30, 1991 Estrellita Vizconde and her daughters Carmela, nineteen years old,
and Jennifer, seven, were brutally slain at their home in Parañaque City. Following an intense
investigation, the police arrested a group of suspects, some of whom gave detailed confessions.
But the trial court smelled a frame-up and eventually ordered them discharged. Thus, the
identities of the real perpetrators remained a mystery especially to the public whose interests
were aroused by the gripping details of what everybody referred to as the Vizconde massacre.
Four years later in 1995, the National Bureau of Investigation or NBI announced that it
had solved the crime. It presented star-witness Jessica M. Alfaro, one of its informers, who
claimed that she witnessed the crime. She pointed to accused Hubert Jeffrey P. Webb, Antonio
“Tony Boy” Lejano, Artemio “Dong” Ventura, Michael A. Gatchalian, Hospicio “Pyke”
Fernandez, Peter Estrada, Miguel “Ging” Rodriguez, and Joey Filart as the culprits. She also
tagged accused police officer, Gerardo Biong, as an accessory after the fact. Relying primarily
on Alfaro's testimony, on August 10, 1995 the public prosecutors filed an information for rape
[1]
with homicide against Webb, et al.
The Regional Trial Court of Parañaque City, Branch 274, presided over by Judge
Amelita G. Tolentino, tried only seven of the accused since Artemio Ventura and Joey Filart
[2]
remained at large.
The prosecution presented Alfaro as its main witness with the others
corroborating her testimony. These included the medico-legal officer who autopsied the bodies
of the victims, the security guards of Pitong Daan Subdivision, the former laundrywoman of the
Webb’s household, police officer Biong’s former girlfriend, and Lauro G. Vizconde, Estrellita’s
husband.
For their part, some of the accused testified, denying any part in the crime and saying
they were elsewhere when it took place. Webb’s alibi appeared the strongest since he claimed
that he was then across the ocean in the United States of America.

He presented the
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testimonies of witnesses as well as documentary and object evidence to prove this. In addition,
the defense presented witnesses to show Alfaro's bad reputation for truth and the incredible
nature of her testimony.
But impressed by Alfaro’s detailed narration of the crime and the events surrounding it,
the trial court found a credible witness in her. It noted her categorical, straightforward,
spontaneous, and frank testimony, undamaged by grueling cross-examinations. The trial court
remained unfazed by significant discrepancies between Alfaro’s April 28 and May 22, 1995
affidavits, accepting her explanation that she at first wanted to protect her former boyfriend,
accused Estrada, and a relative, accused Gatchalian; that no lawyer assisted her; that she did
not trust the investigators who helped her prepare her first affidavit; and that she felt unsure if
she would get the support and security she needed once she disclosed all about the Vizconde
killings.
In contrast, the trial court thought little of the denials and alibis that Webb, Lejano,
Rodriguez, and Gatchalian set up for their defense. They paled, according to the court,
compared to Alfaro’s testimony that other witnesses and the physical evidence corroborated.
Thus, on January 4, 2000, after four years of arduous hearings, the trial court rendered
judgment, finding all the accused guilty as charged and imposing on Webb, Lejano, Gatchalian,
Fernandez, Estrada, and Rodriguez the penalty of reclusion perpetua and on Biong, an
indeterminate prison term of eleven years, four months, and one day to twelve years. The trial
[3]
court also awarded damages to Lauro Vizconde.
On appeal, the Court of Appeals affirmed the trial court’s decision, modifying the
penalty imposed on Biong to six years minimum and twelve years maximum and increasing the
[4]
award of damages to Lauro Vizconde.
The appellate court did not agree that the accused
were tried by publicity or that the trial judge was biased. It found sufficient evidence of
conspiracy that rendered Rodriguez, Gatchalian, Fernandez, and Estrada equally guilty with
those who had a part in raping and killing Carmela and in executing her mother and sister.
On motion for reconsideration by the accused, the Court of Appeals' Special Division of
[5]
five members voted three against two to deny the motion, hence, the present appeal.
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On April 20, 2010, as a result of its initial deliberation in this case, the Court issued a
Resolution granting the request of Webb to submit for DNA analysis the semen specimen taken
from Carmela’s cadaver, which specimen was then believed still under the safekeeping of the
[6]
NBI. The Court granted the request pursuant to section 4 of the Rule on DNA Evidence to
give the accused and the prosecution access to scientific evidence that they might want to avail
themselves of, leading to a correct decision in the case.
Unfortunately, on April 27, 2010 the NBI informed the Court that it no longer has
custody of the specimen, the same having been turned over to the trial court. The trial record
shows, however, that the specimen was not among the object evidence that the prosecution
offered in evidence in the case.
This outcome prompted accused Webb to file an urgent motion to acquit on the ground
that the government’s failure to preserve such vital evidence has resulted in the denial of his
right to due process.
Issues Presented
Accused Webb’s motion to acquit presents a threshold issue: whether or not the Court
should acquit him outright, given the government’s failure to produce the semen specimen that
the NBI found on Carmela’s cadaver, thus depriving him of evidence that would prove his
innocence.
In the main, all the accused raise the central issue of whether or not Webb, acting in
conspiracy with Lejano, Gatchalian, Fernandez, Estrada, Rodriguez, Ventura, and Filart, raped
and killed Carmela and put to death her mother and sister. But, ultimately, the controlling
issues are:
1.

Whether or not Alfaro’s testimony as eyewitness, describing the crime and

identifying Webb, Lejano, Gatchalian, Fernandez, Estrada, Rodriguez, and two others as the
persons who committed it, is entitled to belief; and
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2.

Whether or not Webb presented sufficient evidence to prove his alibi and rebut

Alfaro’s testimony that he led the others in committing the crime.
The issue respecting accused Biong is whether or not he acted to cover up the crime after
its commission.
The Right to Acquittal
Due to Loss of DNA Evidence
[7]
Webb claims, citing Brady v. Maryland,

that he is entitled to outright acquittal on the

ground of violation of his right to due process given the State’s failure to produce on order of
the Court either by negligence or willful suppression the semen specimen taken from Carmela.
The medical evidence clearly established that Carmela was raped and, consistent with
this, semen specimen was found in her. It is true that Alfaro identified Webb in her testimony
as Carmela’s rapist and killer but serious questions had been raised about her credibility. At
the very least, there exists a possibility that Alfaro had lied. On the other hand, the semen
specimen taken from Carmela cannot possibly lie. It cannot be coached or allured by a promise
of reward or financial support. No two persons have the same DNA fingerprint, with the
[8]
exception of identical twins.
If, on examination, the DNA of the subject specimen does not
belong to Webb, then he did not rape Carmela. It is that simple. Thus, the Court would have
been able to determine that Alfaro committed perjury in saying that he did.
Still, Webb is not entitled to acquittal for the failure of the State to produce the semen
[9]
specimen at this late stage. For one thing, the ruling in Brady v. Maryland

that he cites has

[10]
where the U.S. Supreme
long be overtaken by the decision in Arizona v. Youngblood,
Court held that due process does not require the State to preserve the semen specimen although
it might be useful to the accused unless the latter is able to show bad faith on the part of the
prosecution or the police. Here, the State presented a medical expert who testified on the
existence of the specimen and Webb in fact sought to have the same subjected to DNA test.
For, another, when Webb raised the DNA issue, the rule governing DNA evidence did
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not yet exist, the country did not yet have the technology for conducting the test, and no
Philippine precedent had as yet recognized its admissibility as evidence. Consequently, the
idea of keeping the specimen secure even after the trial court rejected the motion for DNA
testing did not come up. Indeed, neither Webb nor his co-accused brought up the matter of
preserving the specimen in the meantime.
Parenthetically, after the trial court denied Webb’s application for DNA testing, he
allowed the proceeding to move on when he had on at least two occasions gone up to the Court
of Appeals or the Supreme Court to challenge alleged arbitrary actions taken against him and
[11]
the other accused.

They raised the DNA issue before the Court of Appeals but merely as

an error committed by the trial court in rendering its decision in the case. None of the accused
filed a motion with the appeals court to have the DNA test done pending adjudication of their
appeal. This, even when the Supreme Court had in the meantime passed the rules allowing
such test. Considering the accused’s lack of interest in having such test done, the State cannot
be deemed put on reasonable notice that it would be required to produce the semen specimen at
some future time.
Now, to the merit of the case.
Alfaro’s Story
Based on the prosecution’s version, culled from the decisions of the trial court and the
Court of Appeals, on June 29, 1991 at around 8:30 in the evening, Jessica Alfaro drove her
Mitsubishi Lancer, with boyfriend Peter Estrada as passenger, to the Ayala Alabang
Commercial Center parking lot to buy shabu from Artemio “Dong” Ventura. There, Ventura
introduced her to his friends: Hubert Jeffrey P. Webb, Antonio “Tony Boy” Lejano, Miguel
“Ging” Rodriguez, Hospicio “Pyke” Fernandez, Michael Gatchalian, and Joey Filart. Alfaro
recalled frequently seeing them at a shabu house in Parañaque in January 1991, except Ventura
whom she had known earlier in December 1990.
As Alfaro smoked her shabu, Webb approached and requested her to relay a message for
him to a girl, whom she later identified as Carmela Vizconde. Alfaro agreed. After using up
their shabu, the group drove to Carmela’s house at 80 Vinzons Street, Pitong Daan
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Subdivision, BF Homes, Parañaque City. Riding in her car, Alfaro and Estrada trailed Filart
and Rodriguez who rode a Mazda pick-up and Webb, Lejano, Ventura, Fernandez, and
Gatchalian who were on a Nissan Patrol car.
On reaching their destination, Alfaro parked her car on Vinzons Street, alighted, and
approached Carmela’s house. Alfaro pressed the buzzer and a woman came out. Alfaro
queried her about Carmela. Alfaro had met Carmela twice before in January 1991. When
Carmela came out, Alfaro gave her Webb’s message that he was just around. Carmela replied,
however, that she could not go out yet since she had just arrived home. She told Alfaro to
return after twenty minutes. Alfaro relayed this to Webb who then told the group to drive back
to the Ayala Alabang Commercial Center.
The group had another shabu session at the parking lot. After sometime, they drove
back but only Alfaro proceeded to Vinzons Street where Carmela lived. The Nissan Patrol and
the Mazda pick-up, with their passengers, parked somewhere along Aguirre Avenue. Carmela
was at their garden. She approached Alfaro on seeing her and told the latter that she (Carmela)
had to leave the house for a while. Carmela requested Alfaro to return before midnight and she
would leave the pedestrian gate, the iron grills that led to the kitchen, and the kitchen door
unlocked. Carmela also told Alfaro to blink her car’s headlights twice when she approached
the pedestrian gate so Carmela would know that she had arrived.
Alfaro returned to her car but waited for Carmela to drive out of the house in her own
car. Alfaro trailed Carmela up to Aguirre Avenue where she dropped off a man whom Alfaro
believed was Carmela’s boyfriend. Alfaro looked for her group, found them, and relayed
Carmela’s instructions to Webb. They then all went back to the Ayala Alabang Commercial
Center. At the parking lot, Alfaro told the group about her talk with Carmela. When she told
Webb of Carmela’s male companion, Webb’s mood changed for the rest of the evening (“bad
trip”).
Webb gave out free cocaine. They all used it and some shabu, too. After about 40 to 45
minutes, Webb decided that it was time for them to leave. He said, “Pipilahan natin siya
[Carmela] at ako ang mauuna.” Lejano said, “Ako ang susunod” and the others responded
“Okay, okay.” They all left the parking lot in a convoy of three vehicles and drove into Pitong
Daan Subdivision for the third time. They arrived at Carmela’s house shortly before midnight.
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Alfaro parked her car between Vizconde’s house and the next. While waiting for the
others to alight from their cars, Fernandez approached Alfaro with a suggestion that they blow
up the transformer near the Vizconde’s residence to cause a brownout (“Pasabugin kaya natin
ang transformer na ito”). But Alfaro shrugged off the idea, telling Fernandez, “Malakas lang
ang tama mo.” When Webb, Lejano, and Ventura were already before the house, Webb told
the others again that they would line up for Carmela but he would be the first. The others
replied, “O sige, dito lang kami, magbabantay lang kami.”
Alfaro was the first to pass through the pedestrian gate that had been left open. Webb,
Lejano, and Ventura followed her. On entering the garage, Ventura using a chair mounted the
hood of the Vizcondes’ Nissan Sentra and loosened the electric bulb over it (“para daw
walang ilaw”). The small group went through the open iron grill gate and passed the dirty
kitchen. Carmela opened the aluminum screen door of the kitchen for them. She and Webb
looked each other in the eyes for a moment and, together, headed for the dining area.
As she lost sight of Carmela and Webb, Alfaro decided to go out. Lejano asked her
where she was going and she replied that she was going out to smoke. As she eased her way
out through the kitchen door, she saw Ventura pulling out a kitchen drawer. Alfaro smoked a
cigarette at the garden. After about twenty minutes, she was surprised to hear a woman’s voice
ask, “Sino yan?” Alfaro immediately walked out of the garden to her car. She found her other
companions milling around it. Estrada who sat in the car asked her, “Okay ba?”
After sitting in the car for about ten minutes, Alfaro returned to the Vizconde house,
using the same route. The interior of the house was dark but some light filtered in from
outside. In the kitchen, Alfaro saw Ventura searching a lady’s bag that lay on the dining table.
When she asked him what he was looking for, he said: “Ikaw na nga dito, maghanap ka ng
susi.” She asked him what key he wanted and he replied: “Basta maghanap ka ng susi ng
main door pati na rin ng susi ng kotse.” When she found a bunch of keys in the bag, she tried
them on the main door but none fitted the lock. She also did not find the car key.
Unable to open the main door, Alfaro returned to the kitchen. While she was at a spot
leading to the dining area, she heard a static noise (like a television that remained on after the
station had signed off). Out of curiosity, she approached the master’s bedroom from where the
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noise came, opened the door a little, and peeked inside. The unusual sound grew even louder.
As she walked in, she saw Webb on top of Carmela while she lay with her back on the floor.
Two bloodied bodies lay on the bed. Lejano was at the foot of the bed about to wear his
jacket. Carmela was gagged, moaning, and in tears while Webb raped her, his bare buttocks
exposed.
Webb gave Alfaro a meaningful look and she immediately left the room. She met
Ventura at the dining area. He told her, “Prepare an escape. Aalis na tayo.” Shocked with
what she saw, Alfaro rushed out of the house to the others who were either sitting in her car or
milling on the sidewalk. She entered her car and turned on the engine but she did not know
where to go. Webb, Lejano, and Ventura came out of the house just then. Webb suddenly
picked up a stone and threw it at the main door, breaking its glass frame.
As the three men approached the pedestrian gate, Webb told Ventura that he forgot his
jacket in the house. But Ventura told him that they could not get in anymore as the iron grills
had already locked. They all rode in their cars and drove away until they reached Aguirre
Avenue. As they got near an old hotel at the Tropical Palace area, Alfaro noticed the Nissan
Patrol slow down. Someone threw something out of the car into the cogonal area.
The convoy of cars went to a large house with high walls, concrete fence, steel gate, and
a long driveway at BF Executive Village. They entered the compound and gathered at the lawn
where the “blaming session” took place. It was here that Alfaro and those who remained
outside the Vizconde house learned of what happened. The first to be killed was Carmela’s
mother, then Jennifer, and finally, Carmella. Ventura blamed Webb, telling him, “Bakit naman
pati yung bata?” Webb replied that the girl woke up and on seeing him molesting Carmela,
she jumped on him, bit his shoulders, and pulled his hair. Webb got mad, grabbed the girl,
pushed her to the wall, and repeatedly stabbed her. Lejano excused himself at this point to use
the telephone in the house. Meanwhile, Webb called up someone on his cellular phone.
At around 2:00 in the morning, accused Gerardo Biong arrived. Webb ordered him to go
and clean up the Vizconde house and said to him, “Pera lang ang katapat nyan.” Biong
answered, “Okay lang.” Webb spoke to his companions and told them, “We don’t know each
other. We haven’t seen each other…baka maulit yan.” Alfaro and Estrada left and they drove

10/10/2014 10:16 AM

G.R. No. 176389

10 of 34

http://sc.judiciary.gov.ph/jurisprudence/2010/december2010/176389.htm

[12]
to her father’s house.
1.

The quality of the witness
Was Alfaro an ordinary subdivision girl who showed up at the NBI after four years,

bothered by her conscience or egged on by relatives or friends to come forward and do what
was right? No. She was, at the time she revealed her story, working for the NBI as an “asset,”
a stool pigeon, one who earned her living by fraternizing with criminals so she could squeal on
them to her NBI handlers. She had to live a life of lies to get rewards that would pay for her
subsistence and vices.
According to Atty. Artemio Sacaguing, former head of the NBI Anti-Kidnapping,
Hijacking, and Armed Robbery Task Force (AKHAR) Section, Alfaro had been hanging around
at the NBI since November or December 1994 as an “asset.” She supplied her handlers with
information against drug pushers and other criminal elements. Some of this information led to
the capture of notorious drug pushers like Christopher Cruz Santos and Orlando Bacquir.
Alfaro’s tip led to the arrest of the leader of the “Martilyo gang” that killed a police officer.
Because of her talent, the task force gave her “very special treatment” and she became its
“darling,” allowed the privilege of spending nights in one of the rooms at the NBI offices.
When Alfaro seemed unproductive for sometime, however, they teased her about it and
she was piqued. One day, she unexpectedly told Sacaguing that she knew someone who had
the real story behind the Vizconde massacre. Sacaguing showed interest. Alfaro promised to
bring that someone to the NBI to tell his story. When this did not happen and Sacaguing
continued to press her, she told him that she might as well assume the role of her informant.
Sacaguing testified thus:
ATTY. ONGKIKO:
Q.
Atty. Sacaguing, how did Jessica Alfaro become a witness in the Vizconde murder
case? Will you tell the Honorable Court?
xxxx
A.

She told me. Your Honor, that she knew somebody who related to her the
circumstances, I mean, the details of the massacre of the Vizconde family. That’s
what she told me, Your Honor.
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ATTY. ONGKIKO:
Q.
And what did you say?
xxxx
A.

I was quite interested and I tried to persuade her to introduce to me that man and
she promised that in due time, she will bring to me the man, and together with her,
we will try to convince him to act as a state witness and help us in the solution of
the case.
xxxx

Q.

Atty. Sacaguing, were you able to interview this alleged witness?

WITNESS SACAGUING:
A.
No, sir.
ATTY. ONGKIKO:
Q.
Why not?
WITNESS SACAGUING:
A.
Because Jessica Alfaro was never able to comply with her promise to bring the
man to me. She told me later that she could not and the man does not like to
testify.
ATTY. ONGKIKO:
Q.
All right, and what happened after that?
WITNESS SACAGUING:
A.
She told me, “easy lang kayo, Sir,” if I may quote, “easy lang Sir, huwag
kayong…”
COURT:
How was that?
WITNESS SACAGUING:
A.
“Easy lang, Sir. Sir, relax lang, Sir, papapelan ko, papapelan ko na lang ‘yan.”
xxxx
ATTY. ONGKIKO:
Q.
All right, and what was your reaction when Ms. Alfaro stated that “papapelan ko
na lang yan?”
WITNESS SACAGUING:
A.
I said, “hindi puwede yan, kasi hindi ka naman eye witness.”
ATTY. ONGKIKO:
Q.
And what was the reply of Ms. Alfaro?
WITNESS SACAGUING:
A.
Hindi siya nakakibo, until she went away.
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(TSN, May 28, 1996, pp. 49-50, 58, 77-79)

Quite significantly, Alfaro never refuted Sacaguing’s above testimony.
2.

The suspicious details
But was it possible for Alfaro to lie with such abundant details some of which even

tallied with the physical evidence at the scene of the crime? No doubt, yes.
Firstly, the Vizconde massacre had been reported in the media with dizzying details.
Everybody was talking about what the police found at the crime scene and there were lots of
speculations about them.
Secondly, the police had arrested some “akyat-bahay” group in Parañaque and charged
them with the crime. The police prepared the confessions of the men they apprehended and
filled these up with details that the evidence of the crime scene provided. Alfaro’s NBI
handlers who were doing their own investigation knew of these details as well. Since Alfaro
hanged out at the NBI offices and practically lived there, it was not too difficult for her to hear
of these evidentiary details and gain access to the documents.
Not surprisingly, the confessions of some members of the Barroso “akyat bahay” gang,
condemned by the Makati RTC as fabricated by the police to pin the crime on them, shows
how crime investigators could make a confession ring true by matching some of its details with
the physical evidence at the crime scene. Consider the following:
a.

The Barroso gang members said that they got into Carmela’s house by breaking the

glass panel of the front door using a stone wrapped in cloth to deaden the noise. Alfaro could
not use this line since the core of her story was that Webb was Carmela’s boyfriend. Webb had
no reason to smash her front door to get to see her.
Consequently, to explain the smashed door, Alfaro had to settle for claiming that, on the
way out of the house, Webb picked up some stone and, out of the blue, hurled it at the glasspaneled front door of the Vizconde residence. His action really made no sense. From Alfaro’s
narration, Webb appeared rational in his decisions. It was past midnight, the house was dark,
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and they wanted to get away quickly to avoid detection. Hurling a stone at that glass door and
causing a tremendous noise was bizarre, like inviting the neighbors to come.
b.

The crime scene showed that the house had been ransacked. The rejected

confessions of the Barroso “akyat-bahay” gang members said that they tried to rob the house.
To explain this physical evidence, Alfaro claimed that at one point Ventura was pulling a
kitchen drawer, and at another point, going through a handbag on the dining table. He said he
was looking for the front-door key and the car key.
Again, this portion of Alfaro’s story appears tortured to accommodate the physical
evidence of the ransacked house. She never mentioned Ventura having taken some valuables
with him when they left Carmela’s house. And why would Ventura rummage a bag on the table
for the front-door key, spilling the contents, when they had already gotten into the house. It is
a story made to fit in with the crime scene although robbery was supposedly not the reason
Webb and his companions entered that house.
c.

It is the same thing with the garage light. The police investigators found that the

bulb had been loosened to turn off the light. The confessions of the Barroso gang claimed that
one of them climbed the parked car’s hood to reach up and darken that light. This made sense
since they were going to rob the place and they needed time to work in the dark trying to open
the front door. Some passersby might look in and see what they were doing.
Alfaro had to adjust her testimony to take into account that darkened garage light. So
she claimed that Ventura climbed the car’s hood, using a chair, to turn the light off. But, unlike
the Barroso “akyat-bahay” gang, Webb and his friends did not have anything to do in a
darkened garage. They supposedly knew in advance that Carmela left the doors to the kitchen
open for them. It did not make sense for Ventura to risk standing on the car’s hood and be seen
in such an awkward position instead of going straight into the house.
And, thirdly, Alfaro was the NBI’s star witness, their badge of excellent investigative
work. After claiming that they had solved the crime of the decade, the NBI people had a stake
in making her sound credible and, obviously, they gave her all the preparations she needed for
the job of becoming a fairly good substitute witness. She was their “darling” of an asset. And
this is not pure speculation. As pointed out above, Sacaguing of the NBI, a lawyer and a
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ranking official, confirmed this to be a cold fact. Why the trial court and the Court of Appeals
failed to see this is mystifying.
At any rate, did Alfaro at least have a fine memory for faces that had a strong effect on
her, given the circumstances? Not likely. She named Miguel “Ging” Rodriguez as one of the
culprits in the Vizconde killings. But when the NBI found a certain Michael Rodriguez, a drug
dependent from the Bicutan Rehabilitation Center, initially suspected to be Alfaro’s Miguel
Rodriguez and showed him to Alfaro at the NBI office, she ran berserk, slapping and kicking
Michael, exclaiming: “How can I forget your face. We just saw each other in a disco one
month ago and you told me then that you will kill me.” As it turned out, he was not Miguel
[13]
Rodriguez, the accused in this case.
Two possibilities exist: Michael was really the one Alfaro wanted to implicate to settle
some score with him but it was too late to change the name she already gave or she had myopic
vision, tagging the wrong people for what they did not do.
3.

The quality of the testimony
There is another thing about a lying witness: her story lacks sense or suffers from

inherent inconsistencies. An understanding of the nature of things and the common behavior
of people will help expose a lie. And it has an abundant presence in this case.
One. In her desire to implicate Gatchalian, Fernandez, Estrada, Rodriguez, and Filart,
who were supposed to be Webb’s co-principals in the crime, Alfaro made it a point to testify
that Webb proposed twice to his friends the gang-rape of Carmela who had hurt him. And
twice, they (including, if one believes Alfaro, her own boyfriend Estrada) agreed in a chorus to
his proposal. But when they got to Carmela’s house, only Webb, Lejano, Ventura, and Alfaro
entered the house.
Gatchalian, Fernandez, Estrada, and Rodriguez supposedly stayed around Alfaro’s car,
which was parked on the street between Carmela’s house and the next. Some of these men sat
on top of the car’s lid while others milled on the sidewalk, visible under the street light to
anyone who cared to watch them, particularly to the people who were having a drinking party
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in a nearby house. Obviously, the behavior of Webb’s companions out on the street did not
figure in a planned gang-rape of Carmela.
Two. Ventura, Alfaro’s dope supplier, introduced her for the first time in her life to
Webb and his friends in a parking lot by a mall. So why would she agree to act as Webb’s
messenger, using her gas, to bring his message to Carmela at her home. More inexplicably,
what motivated Alfaro to stick it out the whole night with Webb and his friends?
They were practically strangers to her and her boyfriend Estrada. When it came to a
point that Webb decided with his friends to gang-rape Carmela, clearly, there was nothing in it
for Alfaro. Yet, she stuck it out with them, as a police asset would, hanging in there until she
had a crime to report, only she was not yet an “asset” then. If, on the other hand, Alfaro had
been too soaked in drugs to think clearly and just followed along where the group took her,
how could she remember so much details that only a drug-free mind can?
Three. When Alfaro went to see Carmela at her house for the second time, Carmella told
her that she still had to go out and that Webb and his friends should come back around
midnight. Alfaro returned to her car and waited for Carmela to drive out in her own car. And
she trailed her up to Aguirre Avenue where she supposedly dropped off a man whom she
thought was Carmela’s boyfriend. Alfaro’s trailing Carmela to spy on her unfaithfulness to
Webb did not make sense since she was on limited errand. But, as a critical witness, Alfaro
had to provide a reason for Webb to freak out and decide to come with his friends and harm
Carmela.
Four. According to Alfaro, when they returned to Carmela’s house the third time around
midnight, she led Webb, Lejano, and Ventura through the pedestrian gate that Carmela had left
open. Now, this is weird. Webb was the gang leader who decided what they were going to do.
He decided and his friends agreed with him to go to Carmela’s house and gang-rape her. Why
would Alfaro, a woman, a stranger to Webb before that night, and obviously with no role to
play in the gang-rape of Carmela, lead him and the others into her house? It made no sense. It
would only make sense if Alfaro wanted to feign being a witness to something she did not see.
Five. Alfaro went out of the house to smoke at the garden. After about twenty minutes,
a woman exclaimed, “Sino yan?” On hearing this, Alfaro immediately walked out of the
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garden and went to her car. Apparently, she did this because she knew they came on a sly.
Someone other than Carmela became conscious of the presence of Webb and others in the
house. Alfaro walked away because, obviously, she did not want to get involved in a potential
confrontation. This was supposedly her frame of mind: fear of getting involved in what was
not her business.
But if that were the case, how could she testify based on personal knowledge of what
went on in the house? Alfaro had to change that frame of mind to one of boldness and reckless
curiosity. So that is what she next claimed. She went back into the house to watch as Webb
raped Carmela on the floor of the master’s bedroom. He had apparently stabbed to death
Carmela’s mom and her young sister whose bloodied bodies were sprawled on the bed. Now,
Alfaro testified that she got scared (another shift to fear) for she hurriedly got out of the house
after Webb supposedly gave her a meaningful look.
Alfaro quickly went to her car, not minding Gatchalian, Fernandez, Estrada, Rodriguez,
and Filart who sat on the car or milled on the sidewalk. She did not speak to them, even to
Estrada, her boyfriend. She entered her car and turned on the engine but she testified that she
did not know where to go. This woman who a few minutes back led Webb, Lejano, and
Ventura into the house, knowing that they were decided to rape and harm Carmela, was
suddenly too shocked to know where to go! This emotional pendulum swing indicates a
witness who was confused with her own lies.
4.

The supposed corroborations
Intending to provide corroboration to Alfaro’s testimony, the prosecution presented six

additional witnesses:
Dr. Prospero A. Cabanayan, the NBI Medico-Legal Officer who autopsied the bodies
[14]
of the victims, testified on the stab wounds they sustained
and the presence of semen in
[15]
indicating that she had been raped.
Carmela’s genitalia,
Normal E. White, Jr., was the security guard on duty at Pitong Daan Subdivision from
7 p.m. of June 29 to 7 a.m. of June 30, 1991. He got a report on the morning of June 30 that
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something untoward happened at the Vizconde residence. He went there and saw the dead
bodies in the master’s bedroom, the bag on the dining table, as well as the loud noise
[16]
emanating from a television set.
White claimed that he noticed Gatchalian and his companions, none of whom he could
identify, go in and out of Pitong Daan Subdivision. He also saw them along Vinzons Street.
Later, they entered Pitong Daan Subdivision in a three-car convoy. White could not, however,
describe the kind of vehicles they used or recall the time when he saw the group in those two
instances. And he did not notice anything suspicious about their coming and going.
But White’s testimony cannot be relied on. His initial claim turned out to be inaccurate.
He actually saw Gatchalian and his group enter the Pitong Daan Subdivision only once. They
were not going in and out. Furthermore, Alfaro testified that when the convoy of cars went
back the second time in the direction of Carmela’s house, she alone entered the subdivision and
passed the guardhouse without stopping. Yet, White who supposedly manned that guardhouse
did not notice her.
Surprisingly, White failed to note Biong, a police officer, entering or exiting the
subdivision on the early morning of June 30 when he supposedly “cleaned up” Vizconde
residence on Webb’s orders. What is more, White did not notice Carmela arrive with her mom
before Alfaro’s first visit that night. Carmela supposedly left with a male companion in her car
at around 10:30 p.m. but White did not notice it. He also did not notice Carmela reenter the
subdivision. White actually discredited Alfaro’s testimony about the movements of the persons
involved.
Further, while Alfaro testified that it was the Mazda pick-up driven by Filart that led the
[17]
three-vehicle convoy,
White claimed it was the Nissan Patrol with Gatchalian on it that led
the convoy since he would not have let the convoy in without ascertaining that Gatchalian, a
resident, was in it. Security guard White did not, therefore, provide corroboration to Alfaro’s
testimony.
Justo Cabanacan, the security supervisor at Pitong Daan Subdivision testified that he
saw Webb around the last week of May or the first week of June 1991 to prove his presence in
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the Philippines when he claimed to be in the United States. He was manning the guard house
at the entrance of the subdivision of Pitong Daan when he flagged down a car driven by Webb.
Webb said that he would see Lilet Sy. Cabanacan asked him for an ID but he pointed to his
United BF Homes sticker and said that he resided there. Cabanacan replied, however, that
Pitong Daan had a local sticker.
Cabanacan testified that, at this point, Webb introduced himself as the son of
Congressman Webb. Still, the supervisor insisted on seeing his ID. Webb grudgingly gave it
and after seeing the picture and the name on it, Cabanacan returned the same and allowed
[18]
Webb to pass without being logged in as their Standard Operating Procedure required.
But Cabanacan's testimony could not be relied on. Although it was not common for a
security guard to challenge a Congressman’s son with such vehemence, Cabanacan did not log
the incident on the guardhouse book. Nor did he, contrary to prescribed procedure, record the
visitor’s entry into the subdivision. It did not make sense that Cabanacan was strict in the
matter of seeing Webb’s ID but not in recording the visit.
Mila Gaviola used to work as laundry woman for the Webbs at their house at BF
Homes Executive Village. She testified that she saw Webb at his parents’ house on the
morning of June 30, 1991 when she got the dirty clothes from the room that he and two
brothers occupied at about 4.a.m. She saw him again pacing the floor at 9 a.m. At about 1
p.m., Webb left the house in t-shirt and shorts, passing through a secret door near the maid’s
[19]
quarters on the way out. Finally, she saw Webb at 4 p.m. of the same day.
On cross-examination, however, Gaviola could not say what distinguished June 30, 1991
from the other days she was on service at the Webb household as to enable her to distinctly
remember, four years later, what one of the Webb boys did and at what time. She could not
remember any of the details that happened in the household on the other days. She proved to
have a selective photographic memory and this only damaged her testimony.
Gaviola tried to corroborate Alfaro’'s testimony by claiming that on June 30, 1991 she
[20]
noticed bloodstains on Webb's t-shirt.

She did not call the attention of anybody in the
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household about it when it would have been a point of concern that Webb may have been hurt,
hence the blood.
Besides, Victoria Ventoso, the Webbs' housemaid from March 1989 to May 1992, and
Sgt. Miguel Muñoz, the Webbs' security aide in 1991, testified that Gaviola worked for the
Webbs only from January 1991 to April 1991. Ventoso further testified that it was not
Gaviola's duty to collect the clothes from the 2nd floor bedrooms, this being the work of the
housemaid charged with cleaning the rooms.
What is more, it was most unlikely for a laundrywoman who had been there for only four
months to collect, as she claimed, the laundry from the rooms of her employers and their grown
up children at four in the morning while they were asleep.
And it did not make sense, if Alfaro’s testimony were to be believed that Webb, who was
so careful and clever that he called Biong to go to the Vizconde residence at 2 a.m. to clean up
the evidence against him and his group, would bring his bloodied shirt home and put it in the
hamper for laundrywoman Gaviola to collect and wash at 4 a.m. as was her supposed habit.
Lolita De Birrer was accused Biong’s girlfriend around the time the Vizconde massacre
took place. Birrer testified that she was with Biong playing mahjong from the evening of June
29, 1991 to the early morning of June 30, when Biong got a call at around 2 a.m. This
prompted him, according to De Birrer, to leave and go to BF. Someone sitting at the backseat
of a taxi picked him up. When Biong returned at 7 a.m. he washed off what looked like dried
blood from his fingernails. And he threw away a foul-smelling handkerchief. She also saw
[21]
Biong take out a knife with aluminum cover from his drawer and hid it in his steel cabinet.
The security guard at Pitong Daan did not notice any police investigator flashing a badge
to get into the village although Biong supposedly came in at the unholy hour of two in the
morning. His departure before 7 a.m. also remained unnoticed by the subdivision guards.
Besides, if he had cleaned up the crime scene shortly after midnight, what was the point of his
returning there on the following morning to dispose of some of the evidence in the presence of
other police investigators and on-lookers? In fact, why would he steal valuable items from the
Vizconde residence on his return there hours later if he had the opportunity to do it earlier?
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At most, Birrer’s testimony only established Biong’s theft of certain items from the
Vizconde residence and gross neglect for failing to maintain the sanctity of the crime scene by
moving around and altering the effects of the crime. Birrer’s testimony failed to connect
Biong's acts to Webb and the other accused.
Lauro Vizconde testified about how deeply he was affected by the loss of her wife and
two daughters. Carmella spoke to him of a rejected suitor she called “Bagyo,” because he was
a Parañaque politician’s son. Unfortunately, Lauro did not appear curious enough to insist on
finding out who the rejected fellow was. Besides, his testimony contradicts that of Alfaro who
testified that Carmela and Webb had an on-going relation. Indeed, if Alfaro were to be
believed, Carmela wanted Webb to come to her house around midnight. She even left the
kitchen door open so he could enter the house.
5.

The missing corroboration
There is something truly remarkable about this case: the prosecution’s core theory that

Carmela and Webb had been sweethearts, that she had been unfaithful to him, and that it was
for this reason that Webb brought his friends to her house to gang-rape her is totally
uncorroborated!
For instance, normally, if Webb, a Congressman’s son, courted the young Carmela, that
would be news among her circle of friends if not around town. But, here, none of her friends
or even those who knew either of them came forward to affirm this. And if Webb hanged
around with her, trying to win her favors, he would surely be seen with her. And this would all
the more be so if they had become sweethearts, a relation that Alfaro tried to project with her
testimony.
But, except for Alfaro, the NBI asset, no one among Carmela’s friends or her friends’
friends would testify ever hearing of such relationship or ever seeing them together in some
popular hangouts in Parañaque or Makati. Alfaro’s claim of a five-hour drama is like an alien
page, rudely and unconnectedly inserted into Webb and Carmela’s life stories or like a piece of
jigsaw puzzle trimmed to fit into the shape on the board but does not belong because it clashes
with the surrounding pieces. It has neither antecedent nor concomitant support in the verifiable
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facts of their personal histories. It is quite unreal.
What is more, Alfaro testified that she saw Carmela drive out of her house with a male
passenger, Mr. X, whom Alfaro thought the way it looked was also Carmela’s lover. This was
the all-important reason Webb supposedly had for wanting to harm her. Again, none of
Carmela’s relatives, friends, or people who knew her ever testified about the existence of Mr.X
in her life. Nobody has come forward to testify having ever seen him with Carmela. And
despite the gruesome news about her death and how Mr. X had played a role in it, he never
presented himself like anyone who had lost a special friend normally would. Obviously, Mr. X
did not exist, a mere ghost of the imagination of Alfaro, the woman who made a living
informing on criminals.

Webb’s U.S. Alibi
Among the accused, Webb presented the strongest alibi.
a.

The travel preparations
Webb claims that in 1991 his parents, Senator Freddie Webb and his wife, Elizabeth,

sent their son to the United States (U.S.) to learn the value of independence, hard work, and
[22]
money.
Gloria Webb, his aunt, accompanied him. Rajah Tours booked their flight to San
Francisco via United Airlines. Josefina Nolasco of Rajah Tours confirmed that Webb and his
aunt used their plane tickets.
Webb told his friends, including his neighbor, Jennifer Claire Cabrera, and his
basketball buddy, Joselito Orendain Escobar, of his travel plans. He even invited them to his
[23]
despedida party on March 8, 1991 at Faces Disco along Makati Ave.

On March 8,1991,

the eve of his departure, he took girlfriend Milagros Castillo to a dinner at Bunchums at the
Makati Cinema Square. His basketball buddy Rafael Jose with Tina Calma, a blind date
arranged by Webb, joined them. They afterwards went to Faces Disco for Webb's despedida
[24]
party. Among those present were his friends Paulo Santos and Jay Ortega.
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The two immigration checks
The following day, March 9, 1991, Webb left for San Francisco, California, with his

[25]
Before boarding his plane, Webb passed
Aunt Gloria on board United Airlines Flight 808.
through the Philippine Immigration booth at the airport to have his passport cleared and
stamped. Immigration Officer, Ferdinand Sampol checked Webb’s visa, stamped, and initialed
[26]
his passport, and let him pass through.

He was listed on the United Airlines Flight’s

[27]
Passenger Manifest.
On arrival at San Francisco, Webb went through the U.S. Immigration where his entry
into that country was recorded. Thus, the U.S. Immigration Naturalization Service, checking
with its Non-immigrant Information System, confirmed Webb's entry into the U.S. on March 9,
1991. Webb presented at the trial the INS Certification issued by the U.S. Immigration and
[28]
Naturalization Service,
the computer-generated print-out of the US-INS indicating Webb's
[29]
and the US-INS Certification dated August 31, 1995,
entry on March 9, 1991,
authenticated by the Philippine Department of Foreign Affairs, correcting an earlier August 10,
[30]
1995 Certification.
c.

Details of U.S. sojourn
In San Francisco, Webb and his aunt Gloria were met by the latter’s daughter, Maria

Teresa Keame, who brought them to Gloria’s house in Daly City, California. During his stay
with his aunt, Webb met Christopher Paul Legaspi Esguerra, Gloria’s grandson. In April 1991,
Webb, Christopher, and a certain Daphne Domingo watched the concert of Deelite Band in San
[31]
Francisco.
In the same month, Dorothy Wheelock and her family invited Webb to Lake
[32]
Tahoe to return the Webbs’ hospitality when she was in the Philippines.
In May 1991, on invitation of another aunt, Susan Brottman, Webb moved to Anaheim
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[33]
During his stay there, he occupied himself with playing basketball once
Hills, California.
[34]
and working at his cousin-in-law’s pest control
or twice a week with Steven Keeler
[35]
company.

[36]
Webb presented the company’s logbook showing the tasks he performed,
his

[37]
paycheck,

his ID, and other employment papers. On June 14, 1991 he applied for a driver's

[38]
[39]
and wrote three letters to his friend Jennifer Cabrera.
license
On June 28, 1991, Webb’s parents visited him at Anaheim and stayed with the
Brottmans. On the same day, his father introduced Honesto Aragon to his son when he came to
[40]
visit.
On the following day, June 29, Webb, in the company of his father and Aragon went
to Riverside, California, to look for a car.

[41]
Later that
They bought an MR2 Toyota car.

day, a visitor at the Brottman’s, Louis Whittacker, saw Webb looking at the plates of his new
[42]
car.

To prove the purchase, Webb presented the Public Records of California Department

[43]
[44]
and a car plate “LEW WEBB.”
In using the car in the U.S., Webb
of Motor Vehicle
[45]
even received traffic citations.
[46]
bought a
On June 30, 1991 Webb, again accompanied by his father and Aragon,
[47]
bicycle at Orange Cycle Center.

The Center issued Webb a receipt dated June 30,

[48]
On July 4, 1991, Independence Day, the Webbs, the Brottmans, and the Vaca family
1991.
[49]
had a lakeside picnic.
Webb stayed with the Brottmans until mid July and rented a place for less than a month.
On August 4, 1991 he left for Longwood, Florida, to stay with the spouses Jack and Sonja
[50]
Rodriguez.

There, he met Armando Rodriguez with whom he spent time, playing

[51]
In November 1991, Webb
basketball on weekends, watching movies, and playing billiards.
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met performing artist Gary Valenciano, a friend of Jack Rodriguez, who was invited for a
[52]
He left the Rodriguez’s home in August 1992, returned to
dinner at the Rodriguez’s house.
Anaheim and stayed with his aunt Imelda Pagaspas. He stayed there until he left for the
Philippines on October 26, 1992.
d.

The second immigration checks
As with his trip going to the U.S., Webb also went through both the U.S. and Philippine

immigrations on his return trip. Thus, his departure from the U.S. was confirmed by the same
[53]
certifications that confirmed his entry.

Furthermore, a Diplomatic Note of the U.S.

Department of State with enclosed letter from Acting Director Debora A. Farmer of the
Records Operations, Office of Records of the US-INS stated that the Certification dated
August 31, 1995 is a true and accurate statement. And when he boarded his plane, the
[54]
[55]
Passenger Manifest of Philippine Airlines Flight No. 103,
certified by Agnes Tabuena
confirmed his return trip.
When he arrived in Manila, Webb again went through the Philippine Immigration. In
fact, the arrival stamp and initial on his passport indicated his return to Manila on October 27,
1992. This was authenticated by Carmelita Alipio, the immigration officer who processed
[56]
Webb’s reentry.

Upon his return, in October 1992, Paolo Santos, Joselito Erondain

Escobar, and Rafael Jose once again saw Webb playing basketball at the BF's Phase III
basketball court.
e.

Alibi versus positive identification
The trial court and the Court of Appeals are one in rejecting as weak Webb’s alibi. Their

reason is uniform: Webb’s alibi cannot stand against Alfaro’s positive identification of him as
the rapist and killer of Carmela and, apparently, the killer as well of her mother and younger
sister. Because of this, to the lower courts, Webb’s denial and alibi were fabricated.
But not all denials and alibis should be regarded as fabricated. Indeed, if the accused is
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truly innocent, he can have no other defense but denial and alibi. So how can such accused
penetrate a mind that has been made cynical by the rule drilled into his head that a defense of
alibi is a hangman’s noose in the face of a witness positively swearing, “I saw him do it.”?
Most judges believe that such assertion automatically dooms an alibi which is so easy to
fabricate. This quick stereotype thinking, however, is distressing. For how else can the truth
that the accused is really innocent have any chance of prevailing over such a stone-cast tenet?
There is only one way. A judge must keep an open mind. He must guard against
slipping into hasty conclusion, often arising from a desire to quickly finish the job of deciding
a case. A positive declaration from a witness that he saw the accused commit the crime should
not automatically cancel out the accused’s claim that he did not do it. A lying witness can
make as positive an identification as a truthful witness can. The lying witness can also say as
forthrightly and unequivocally, “He did it!” without blinking an eye.
Rather, to be acceptable, the positive identification must meet at least two criteria:
First, the positive identification of the offender must come from a credible witness. She
is credible who can be trusted to tell the truth, usually based on past experiences with her. Her
word has, to one who knows her, its weight in gold.
And second, the witness’ story of what she personally saw must be believable, not
inherently contrived.

A witness who testifies about something she never saw runs into

inconsistencies and makes bewildering claims.
Here, as already fully discussed above, Alfaro and her testimony fail to meet the above
criteria.
She did not show up at the NBI as a spontaneous witness bothered by her conscience.
She had been hanging around that agency for sometime as a stool pigeon, one paid for mixing
up with criminals and squealing on them. Police assets are often criminals themselves. She
was the prosecution’s worst possible choice for a witness. Indeed, her superior testified that
she volunteered to play the role of a witness in the Vizconde killings when she could not
produce a man she promised to the NBI.
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And, although her testimony included details, Alfaro had prior access to the details that
the investigators knew of the case. She took advantage of her familiarity with these details to
include in her testimony the clearly incompatible act of Webb hurling a stone at the front door
glass frames even when they were trying to slip away quietly—just so she can accommodate
this crime scene feature. She also had Ventura rummaging a bag on the dining table for a front
door key that nobody needed just to explain the physical evidence of that bag and its scattered
contents. And she had Ventura climbing the car’s hood, risking being seen in such an awkward
position, when they did not need to darken the garage to force open the front door—just so to
explain the darkened light and foot prints on the car hood.
Further, her testimony was inherently incredible. Her story that Gatchalian, Fernandez,
Estrada, Rodriguez, and Filart agreed to take their turns raping Carmela is incongruent with
their indifference, exemplified by remaining outside the house, milling under a street light,
visible to neighbors and passersby, and showing no interest in the developments inside the
house, like if it was their turn to rape Carmela. Alfaro’s story that she agreed to serve as
Webb’s messenger to Carmela, using up her gas, and staying with him till the bizarre end when
they were practically strangers, also taxes incredulity.
To provide basis for Webb’s outrage, Alfaro said that she followed Carmela to the main
road to watch her let off a lover on Aguirre Avenue. And, inexplicably, although Alfaro had
only played the role of messenger, she claimed leading Webb, Lejano, and Ventura into the
house to gang-rape Carmella, as if Alfaro was establishing a reason for later on testifying on
personal knowledge.

Her swing from an emotion of fear when a woman woke up to their

presence in the house and of absolute courage when she nonetheless returned to become the
lone witness to a grim scene is also quite inexplicable.
Ultimately, Alfaro’s quality as a witness and her inconsistent, if not inherently
unbelievable, testimony cannot be the positive identification that jurisprudence acknowledges
as sufficient to jettison a denial and an alibi.
f.

A documented alibi
To establish alibi, the accused must prove by positive, clear, and satisfactory
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[57]
that (a) he was present at another place at the time of the perpetration of the
evidence
[58]
crime, and (b) that it was physically impossible for him to be at the scene of the crime.
The courts below held that, despite his evidence, Webb was actually in Parañaque when
the Vizconde killings took place; he was not in the U.S. from March 9, 1991 to October 27,
1992; and if he did leave on March 9, 1991, he actually returned before June 29, 1991,
committed the crime, erased the fact of his return to the Philippines from the records of the
U.S. and Philippine Immigrations, smuggled himself out of the Philippines and into the U.S.,
and returned the normal way on October 27, 1992. But this ruling practically makes the death
of Webb and his passage into the next life the only acceptable alibi in the Philippines. Courts
must abandon this unjust and inhuman paradigm.
If one is cynical about the Philippine system, he could probably claim that Webb, with
his father’s connections, can arrange for the local immigration to put a March 9, 1991
departure stamp on his passport and an October 27, 1992 arrival stamp on the same. But this is
pure speculation since there had been no indication that such arrangement was made. Besides,
how could Webb fix a foreign airlines’ passenger manifest, officially filed in the Philippines
and at the airport in the U.S. that had his name on them? How could Webb fix with the U.S.
Immigration’s record system those two dates in its record of his travels as well as the dates
when he supposedly departed in secret from the U.S. to commit the crime in the Philippines
and then return there? No one has come up with a logical and plausible answer to these
questions.
The Court of Appeals rejected the evidence of Webb’s passport since he did not leave the
original to be attached to the record. But, while the best evidence of a document is the
original, this means that the same is exhibited in court for the adverse party to examine and for
[59]
the judge to see. As Court of Appeals Justice Tagle said in his dissent,
the practice when a
party does not want to leave an important document with the trial court is to have a photocopy
of it marked as exhibit and stipulated among the parties as a faithful reproduction of the
original. Stipulations in the course of trial are binding on the parties and on the court.
The U.S. Immigration certification and the computer print-out of Webb’s arrival in and

10/10/2014 10:16 AM

G.R. No. 176389

28 of 34

http://sc.judiciary.gov.ph/jurisprudence/2010/december2010/176389.htm

departure from that country were authenticated by no less than the Office of the U.S. Attorney
General and the State Department.

Still the Court of Appeals refused to accept these

documents for the reason that Webb failed to present in court the immigration official who
prepared the same. But this was unnecessary. Webb’s passport is a document issued by the
Philippine government, which under international practice, is the official record of travels of
[60]
the citizen to whom it is issued. The entries in that passport are presumed true.
The U.S. Immigration certification and computer print-out, the official certifications of
which have been authenticated by the Philippine Department of Foreign Affairs, merely
validated the arrival and departure stamps of the U.S. Immigration office on Webb’s passport.
They have the same evidentiary value. The officers who issued these certifications need not be
presented in court to testify on them. Their trustworthiness arises from the sense of official
duty and the penalty attached to a breached duty, in the routine and disinterested origin of such
[61]
statement and in the publicity of the record.
The Court of Appeals of course makes capital of the fact that an earlier certification from
the U.S. Immigration office said that it had no record of Webb entering the U.S. But that
erroneous first certification was amply explained by the U.S. Government and Court of
Appeals Justice Tagle stated it in his dissenting opinion, thus:
While it is true that an earlier Certification was issued by the U.S. INS on August
16, 1995 finding “no evidence of lawful admission of Webb,” this was already clarified
and deemed erroneous by no less than the US INS Officials. As explained by witness Leo
Herrera-Lim, Consul and Second Secretary of the Philippine Embassy in Washington
D.C., said Certification did not pass through proper diplomatic channels and was
obtained in violation of the rules on protocol and standard procedure governing such
request.
The initial request was merely initiated by BID Commissioner Verceles who
directly communicated with the Philippine Consulate in San Francisco, USA, bypassing
the Secretary of Foreign Affairs which is the proper protocol procedure. Mr. Steven
Bucher, the acting Chief of the Records Services Board of US-INS Washington D.C. in his
letter addressed to Philip Antweiler, Philippine Desk Officer, State Department, declared
the earlier Certification as incorrect and erroneous as it was “not exhaustive and did not
reflect all available information.” Also, Richard L. Huff, Co-Director of the Office of
Information and privacy, US Department of Justice, in response to the appeal raised by
Consul General Teresita V. Marzan, explained that “the INS normally does not maintain
records on individuals who are entering the country as visitors rather than as
immigrants: and that a notation concerning the entry of a visitor may be made at the
Nonimmigrant Information system. Since appellant Webb entered the U.S. on a mere
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tourist visa, obviously, the initial search could not have produced the desired result
inasmuch as the data base that was looked into contained entries of the names of
[62]
IMMIGRANTS and not that of NON-IMMIGRANT visitors of the U.S..

The trial court and the Court of Appeals expressed marked cynicism over the accuracy of
travel documents like the passport as well as the domestic and foreign records of departures
and arrivals from airports. They claim that it would not have been impossible for Webb to
secretly return to the Philippines after he supposedly left it on March 9, 1991, commit the
crime, go back to the U.S., and openly return to the Philippines again on October 26, 1992.
Travel between the U.S. and the Philippines, said the lower courts took only about twelve to
fourteen hours.
If the Court were to subscribe to this extremely skeptical view, it might as well tear the
rules of evidence out of the law books and regard suspicions, surmises, or speculations as
reasons for impeaching evidence. It is not that official records, which carry the presumption of
truth of what they state, are immune to attack. They are not. That presumption can be
overcome by evidence. Here, however, the prosecution did not bother to present evidence to
impeach the entries in Webb’s passport and the certifications of the Philippine and U.S.’
immigration services regarding his travel to the U.S. and back. The prosecution’s rebuttal
evidence is the fear of the unknown that it planted in the lower court’s minds.
7.

Effect of Webb’s alibi to others
Webb’s documented alibi altogether impeaches Alfaro's testimony, not only with respect

to him, but also with respect to Lejano, Estrada, Fernandez, Gatchalian, Rodriguez, and
Biong. For, if the Court accepts the proposition that Webb was in the U.S. when the crime
took place, Alfaro’s testimony will not hold together. Webb’s participation is the anchor of
Alfaro’s story. Without it, the evidence against the others must necessarily fall.
CONCLUSION
In our criminal justice system, what is important is, not whether the court entertains
doubts about the innocence of the accused since an open mind is willing to explore all
possibilities, but whether it entertains a reasonable, lingering doubt as to his guilt. For, it
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would be a serious mistake to send an innocent man to jail where such kind of doubt hangs on
to one’s inner being, like a piece of meat lodged immovable between teeth.
Will the Court send the accused to spend the rest of their lives in prison on the
testimony of an NBI asset who proposed to her handlers that she take the role of the witness to
the Vizconde massacre that she could not produce?
WHEREFORE, the Court REVERSES and SETS ASIDE the Decision dated
December 15, 2005 and Resolution dated January 26, 2007 of the Court of Appeals in
CA-G.R. CR-H.C. 00336 and ACQUITS accused-appellants Hubert Jeffrey P. Webb, Antonio
Lejano, Michael A. Gatchalian, Hospicio Fernandez, Miguel Rodriguez, Peter Estrada and
Gerardo Biong of the crimes of which they were charged for failure of the prosecution to prove
their guilt beyond reasonable doubt.

They are ordered immediately RELEASED from

detention unless they are confined for another lawful cause.
Let a copy of this Decision be furnished the Director, Bureau of Corrections,
Muntinlupa City for immediate implementation. The Director of the Bureau of Corrections is
DIRECTED to report the action he has taken to this Court within five days from receipt of
this Decision.
SO ORDERED.

ROBERTO A. ABAD
Associate Justice

WE CONCUR:

I join the dissent of J. Villarama
RENATO C. CORONA
Chief Justice

No Part. I testified in this case.

Please see concurring Opinion
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No part. Filed pleading as Sol. Gen.
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See separate concurring opinion
MARIA LOURDES P. A. SERENO
Associate Justice

Pursuant to Section 13, Article VIII of the Constitution, it is hereby certified that the
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assigned to the writer of the opinion of the Court.
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SECOND DIVISION
JESSE U. LUCAS,
Petitioner,

G.R. No. 190710
Present:
CARPIO, J.,
Chairperson,
NACHURA,
PERALTA,
ABAD, and
MENDOZA, JJ.

- versus -

Promulgated:
JESUS S. LUCAS,
Respondent.

June 6, 2011

x----------------------------------------------------------------------------------------------x
DECISION
NACHURA, J.:

Is a prima facie showing necessary before a court can issue a DNA testing order? In this
petition for review on certiorari, we address this question to guide the Bench and the Bar in
dealing with a relatively new evidentiary tool. Assailed in this petition are the Court of Appeals
[1]
(CA) Decision

dated September 25, 2009 and Resolution dated December 17, 2009.
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The antecedents of the case are, as follows:
On July 26, 2007, petitioner, Jesse U. Lucas, filed a Petition to Establish Illegitimate
[2]
Filiation (with Motion for the Submission of Parties to DNA Testing) before the Regional
Trial Court (RTC), Branch 72, Valenzuela City. Petitioner narrated that, sometime in 1967, his
mother, Elsie Uy (Elsie), migrated to Manila from Davao and stayed with a certain “Ate Belen
(Belen)” who worked in a prominent nightspot in Manila. Elsie would oftentimes accompany
Belen to work. On one occasion, Elsie got acquainted with respondent, Jesus S. Lucas, at
Belen’s workplace, and an intimate relationship developed between the two. Elsie eventually
got pregnant and, on March 11, 1969, she gave birth to petitioner, Jesse U. Lucas. The name of
petitioner’s father was not stated in petitioner’s certificate of live birth. However, Elsie later on
told petitioner that his father is respondent. On August 1, 1969, petitioner was baptized at San
Isidro Parish, Taft Avenue, Pasay City. Respondent allegedly extended financial support to
Elsie and petitioner for a period of about two years. When the relationship of Elsie and
respondent ended, Elsie refused to accept respondent’s offer of support and decided to raise
petitioner on her own. While petitioner was growing up, Elsie made several attempts to
introduce petitioner to respondent, but all attempts were in vain.
Attached to the petition were the following: (a) petitioner’s certificate of live birth; (b)
petitioner’s baptismal certificate; (c) petitioner’s college diploma, showing that he graduated
from Saint Louis University in Baguio City with a degree in Psychology; (d) his Certificate of
Graduation from the same school; (e) Certificate of Recognition from the University of the
Philippines, College of Music; and (f) clippings of several articles from different newspapers
about petitioner, as a musical prodigy.
Respondent was not served with a copy of the petition. Nonetheless, respondent learned
of the petition to establish filiation. His counsel therefore went to the trial court on August 29,
2007 and obtained a copy of the petition.
Petitioner filed with the RTC a Very Urgent Motion to Try and Hear the Case. Hence, on
September 3, 2007, the RTC, finding the petition to be sufficient in form and substance, issued
[3]
the Order
setting the case for hearing and urging anyone who has any objection to the
petition to file his opposition. The court also directed that the Order be published once a week
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for three consecutive weeks in any newspaper of general circulation in the Philippines, and that
the Solicitor General be furnished with copies of the Order and the petition in order that he
may appear and represent the State in the case.

On September 4, 2007, unaware of the issuance of the September 3, 2007 Order,
respondent filed a Special Appearance and Comment. He manifested inter alia that: (1) he did
not receive the summons and a copy of the petition; (2) the petition was adversarial in nature
and therefore summons should be served on him as respondent; (3) should the court agree that
summons was required, he was waiving service of summons and making a voluntary
appearance; and (4) notice by publication of the petition and the hearing was improper because
[4]
of the confidentiality of the subject matter.
On September 14, 2007, respondent also filed a Manifestation and Comment on
Petitioner’s Very Urgent Motion to Try and Hear the Case. Respondent reiterated that the
petition for recognition is adversarial in nature; hence, he should be served with summons.
After learning of the September 3, 2007 Order, respondent filed a motion for
[5]
reconsideration.
Respondent averred that the petition was not in due form and substance
because petitioner could not have personally known the matters that were alleged therein. He
argued that DNA testing cannot be had on the basis of a mere allegation pointing to respondent
as petitioner’s father. Moreover, jurisprudence is still unsettled on the acceptability of DNA
evidence.
On July 30, 2008, the RTC, acting on respondent’s motion for reconsideration, issued an
[6]
[7]
Order dismissing the case. The court remarked that, based on the case of Herrera v. Alba,
there are four significant procedural aspects of a traditional paternity action which the parties
have to face: a prima facie case, affirmative defenses, presumption of legitimacy, and physical
resemblance between the putative father and the child. The court opined that petitioner must
first establish these four procedural aspects before he can present evidence of paternity and
filiation, which may include incriminating acts or scientific evidence like blood group test and
DNA test results. The court observed that the petition did not show that these procedural
aspects were present. Petitioner failed to establish a prima facie case considering that (a) his
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mother did not personally declare that she had sexual relations with respondent, and
petitioner’s statement as to what his mother told him about his father was clearly hearsay; (b)
the certificate of live birth was not signed by respondent; and (c) although petitioner used the
surname of respondent, there was no allegation that he was treated as the child of respondent
by the latter or his family. The court opined that, having failed to establish a prima facie case,
respondent had no obligation to present any affirmative defenses. The dispositive portion of the
said Order therefore reads:
WHEREFORE, for failure of the petitioner to establish compliance with the four
procedural aspects of a traditional paternity action in his petition, his motion for the submission
of parties to DNA testing to establish paternity and filiation is hereby DENIED. This case is
DISMISSED without prejudice.
[8]
SO ORDERED.

Petitioner seasonably filed a motion for reconsideration to the Order dated July 30,
[9]
2008, which the RTC resolved in his favor. Thus, on October 20, 2008, it issued the Order
setting aside the court’s previous order, thus:
WHEREFORE, in view of the foregoing, the Order dated July 30, 2008 is hereby
reconsidered and set aside.
Let the Petition (with Motion for the Submission of Parties to DNA Testing) be set for
hearing on January 22, 2009 at 8:30 in the morning.
xxxx
[10]
SO ORDERED.

This time, the RTC held that the ruling on the grounds relied upon by petitioner for
filing the petition is premature considering that a full-blown trial has not yet taken place. The
court stressed that the petition was sufficient in form and substance. It was verified, it included
a certification against forum shopping, and it contained a plain, concise, and direct statement
of the ultimate facts on which petitioner relies on for his claim, in accordance with Section 1,
Rule 8 of the Rules of Court. The court remarked that the allegation that the statements in the
petition were not of petitioner’s personal knowledge is a matter of evidence. The court also
dismissed respondent’s arguments that there is no basis for the taking of DNA test, and that
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jurisprudence is still unsettled on the acceptability of DNA evidence. It noted that the new
[11]
allows the conduct of DNA testing, whether at the court’s instance
Rule on DNA Evidence
or upon application of any person who has legal interest in the matter in litigation.
Respondent filed a Motion for Reconsideration of Order dated October 20, 2008 and for
[12]
Dismissal of Petition,
reiterating that (a) the petition was not in due form and substance as
no defendant was named in the title, and all the basic allegations were hearsay; and (b) there
was no prima facie case, which made the petition susceptible to dismissal.
The RTC denied the motion in the Order dated January 19, 2009, and rescheduled the
hearing.

[13]

Aggrieved, respondent filed a petition for certiorari with the CA, questioning the Orders
dated October 20, 2008 and January 19, 2009.
On September 25, 2009, the CA decided the petition for certiorari in favor of
respondent, thus:
WHEREFORE, the instant petition for certiorari is hereby GRANTED for being
meritorious. The assailed Orders dated October 20, 2008 and January 19, 2009 both issued by
the Regional Trial Court, Branch 172 of Valenzuela City in SP. Proceeding Case No. 30-V-07
are REVERSED and SET ASIDE. Accordingly, the case docketed as SP. Proceeding Case No.
[14]
30-V-07 is DISMISSED.

The CA held that the RTC did not acquire jurisdiction over the person of respondent, as
no summons had been served on him. Respondent’s special appearance could not be considered
as voluntary appearance because it was filed only for the purpose of questioning the
jurisdiction of the court over respondent. Although respondent likewise questioned the court’s
jurisdiction over the subject matter of the petition, the same is not equivalent to a waiver of his
right to object to the jurisdiction of the court over his person.
The CA remarked that petitioner filed the petition to establish illegitimate filiation,
specifically seeking a DNA testing order to abbreviate the proceedings. It noted that petitioner
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failed to show that the four significant procedural aspects of a traditional paternity action had
been met. The CA further held that a DNA testing should not be allowed when the petitioner
has failed to establish a prima facie case, thus:
While the tenor [of Section 4, Rule on DNA Evidence] appears to be absolute, the rule could not
really have been intended to trample on the substantive rights of the parties. It could have not meant
to be an instrument to promote disorder, harassment, or extortion. It could have not been intended to
legalize unwarranted expedition to fish for evidence. Such will be the situation in this particular case if
a court may at any time order the taking of a DNA test. If the DNA test in compulsory recognition
cases is immediately available to the petitioner/complainant without requiring first the presentation of
corroborative proof, then a dire and absurd rule would result. Such will encourage and promote
harassment and extortion.
xxxx
At the risk of being repetitious, the Court would like to stress that it sees the danger of
allowing an absolute DNA testing to a compulsory recognition test even if the plaintiff/petitioner
failed to establish prima facie proof. x x x If at anytime, motu proprio and without pre-conditions, the
court can indeed order the taking of DNA test in compulsory recognition cases, then the prominent
and well-to-do members of our society will be easy prey for opportunists and extortionists. For no
cause at all, or even for [sic] casual sexual indiscretions in their younger years could be used as a
means to harass them. Unscrupulous women, unsure of the paternity of their children may just be
taking the chances-just in case-by pointing to a sexual partner in a long past one-time encounter.
Indeed an absolute and unconditional taking of DNA test for compulsory recognition case opens wide
[15]
the opportunities for extortionist to prey on victims who have no stomach for scandal.

Petitioner moved for reconsideration. On December 17, 2009, the CA denied the motion
[16]
for lack of merit.
In this petition for review on certiorari, petitioner raises the following issues:
I.
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT RESOLVED THE
ISSUE OF LACK OF JURISDICTION OVER THE PERSON OF HEREIN RESPONDENT
ALBEIT THE SAME WAS NEVER RAISED IN THE PETITION FOR CERTIORARI.
I.A
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT RULED
THAT JURISDICTION WAS NOT ACQUIRED OVER THE PERSON OF THE
RESPONDENT.
I.B
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT
FAILED TO REALIZE THAT THE RESPONDENT HAD ALREADY
SUBMITTED VOLUNTARILY TO THE JURISDICTION OF THE COURT A
QUO.
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I.C
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT
ESSENTIALLY RULED THAT THE TITLE OF A PLEADING, RATHER
THAN ITS BODY, IS CONTROLLING.
II.
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT ORDERED THE
DISMISSAL OF THE PETITION BY REASON OF THE MOTION (FILED BY THE
PETITIONER BEFORE THE COURT A QUO) FOR THE CONDUCT OF DNA TESTING.
II.A
WHETHER OR NOT THE COURT OF APPEALS ERRED WHEN IT
ESSENTIALLY RULED THAT DNA TESTING CAN ONLY BE ORDERED
AFTER THE PETITIONER ESTABLISHES PRIMA FACIE PROOF OF
FILIATION.
III.
WHETHER OR NOT THE COURT OF APPEALS ERRED WITH ITS MISPLACED
RELIANCE ON THE CASE OF HERRERA VS. ALBA,
ESPECIALLY AS REGARDS THE ‘FOUR SIGNIFICANT PROCEDURAL ASPECTS OF A
[17]
TRADITIONAL PATERNITY ACTION.’

Petitioner contends that respondent never raised as issue in his petition for certiorari the
court’s lack of jurisdiction over his person. Hence, the CA had no legal basis to discuss the
same, because issues not raised are deemed waived or abandoned. At any rate, respondent had
already voluntarily submitted to the jurisdiction of the trial court by his filing of several
motions asking for affirmative relief, such as the (a) Motion for Reconsideration of the Order
dated September 3, 2007; (b) Ex Parte Motion to Resolve Motion for Reconsideration of the
Order dated November 6, 2007; and (c) Motion for Reconsideration of the Order dated October
20, 2008 and for Dismissal of Petition. Petitioner points out that respondent even expressly
admitted that he has waived his right to summons in his Manifestation and Comment on
Petitioner’s Very Urgent Motion to Try and Hear the Case. Hence, the issue is already moot and
academic.
Petitioner argues that the case was adversarial in nature. Although the caption of the
petition does not state respondent’s name, the body of the petition clearly indicates his name
and his known address. He maintains that the body of the petition is controlling and not the
caption.
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Finally, petitioner asserts that the motion for DNA testing should not be a reason for the
dismissal of the petition since it is not a legal ground for the dismissal of cases. If the CA
entertained any doubt as to the propriety of DNA testing, it should have simply denied the
[18]
motion.
Petitioner points out that Section 4 of the Rule on DNA Evidence does not require
that there must be a prior proof of filiation before DNA testing can be ordered. He adds that the
CA erroneously relied on the four significant procedural aspects of a paternity case, as
[19]
enunciated in Herrera v. Alba.

Petitioner avers that these procedural aspects are not

applicable at this point of the proceedings because they are matters of evidence that should be
[20]
taken up during the trial.
In his Comment, respondent supports the CA’s ruling on most issues raised in the
petition for certiorari and merely reiterates his previous arguments. However, on the issue of
lack of jurisdiction, respondent counters that, contrary to petitioner’s assertion, he raised the
issue before the CA in relation to his claim that the petition was not in due form and substance.
Respondent denies that he waived his right to the service of summons. He insists that the
alleged waiver and voluntary appearance was conditional upon a finding by the court that
summons is indeed required. He avers that the assertion of affirmative defenses, aside from lack
of jurisdiction over the person of the defendant, cannot be considered as waiver of the defense
of lack of jurisdiction over such person.
The petition is meritorious.
Primarily, we emphasize that the assailed Orders of the trial court were orders denying
respondent’s motion to dismiss the petition for illegitimate filiation. An order denying a motion
to dismiss is an interlocutory order which neither terminates nor finally disposes of a case, as it
leaves something to be done by the court before the case is finally decided on the merits. As
such, the general rule is that the denial of a motion to dismiss cannot be questioned in a special
civil action for certiorari, which is a remedy designed to correct errors of jurisdiction and not
errors of judgment. Neither can a denial of a motion to dismiss be the subject of an appeal
unless and until a final judgment or order is rendered. In a number of cases, the court has
granted the extraordinary remedy of certiorari on the denial of the motion to dismiss but only
when it has been tainted with grave abuse of discretion amounting to lack or excess of
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[21]
jurisdiction.
In the present case, we discern no grave abuse of discretion on the part of the
trial court in denying the motion to dismiss.
The grounds for dismissal relied upon by respondent were (a) the court’s lack of
jurisdiction over his person due to the absence of summons, and (b) defect in the form and
substance of the petition to establish illegitimate filiation, which is equivalent to failure to
state a cause of action.
We need not belabor the issues on whether lack of jurisdiction was raised before the CA,
whether the court acquired jurisdiction over the person of respondent, or whether respondent
waived his right to the service of summons. We find that the primordial issue here is actually
whether it was necessary, in the first place, to serve summons on respondent for the court to
acquire jurisdiction over the case. In other words, was the service of summons jurisdictional?
The answer to this question depends on the nature of petitioner’s action, that is, whether it is
an action in personam, in rem, or quasi in rem.
An action in personam is lodged against a person based on personal liability; an action
in rem is directed against the thing itself instead of the person; while an action quasi in
rem names a person as defendant, but its object is to subject that person's interest in a property
to a corresponding lien or obligation. A petition directed against the "thing" itself or the res,
which concerns the status of a person, like a petition for adoption, annulment of marriage, or
[22]
correction of entries in the birth certificate, is an action in rem.

10/10/2014 10:36 AM

G.R. No. 190710

10 of 18

http://sc.judiciary.gov.ph/jurisprudence/2011/june2011/190710.htm

In an action in personam, jurisdiction over the person of the defendant is necessary for
the court to validly try and decide the case. In a proceeding in rem or quasi in rem, jurisdiction
over the person of the defendant is not a prerequisite to confer jurisdiction on the court,
provided that the latter has jurisdiction over the res. Jurisdiction over the res is acquired either
(a) by the seizure of the property under legal process, whereby it is brought into actual custody
of the law, or (b) as a result of the institution of legal proceedings, in which the power of the
court is recognized and made effective.

[23]

The herein petition to establish illegitimate filiation is an action in rem. By the simple
filing of the petition to establish illegitimate filiation before the RTC, which undoubtedly had
jurisdiction over the subject matter of the petition, the latter thereby acquired jurisdiction over
the case. An in rem proceeding is validated essentially through publication. Publication is
notice to the whole world that the proceeding has for its object to bar indefinitely all who
might be minded to make an objection of any sort to the right sought to be established.

[24]

Through publication, all interested parties are deemed notified of the petition.
If at all, service of summons or notice is made to the defendant, it is not for the purpose
of vesting the court with jurisdiction, but merely for satisfying the due process
[25]
requirements.
This is but proper in order to afford the person concerned the opportunity to
[26]
protect his interest if he so chooses.
Hence, failure to serve summons will not deprive the
court of its jurisdiction to try and decide the case. In such a case, the lack of summons may be
excused where it is determined that the adverse party had, in fact, the opportunity to file his
opposition, as in this case. We find that the due process requirement with respect to respondent
has been satisfied, considering that he has participated in the proceedings in this case and he
has the opportunity to file his opposition to the petition to establish filiation.
To address respondent’s contention that the petition should have been adversarial in
form, we further hold that the herein petition to establish filiation was sufficient in form. It was
indeed adversarial in nature despite its caption which lacked the name of a defendant, the
failure to implead respondent as defendant, and the non-service of summons upon respondent.
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A proceeding is adversarial where the party seeking relief has given legal warning to the other
[27]
party and afforded the latter an opportunity to contest it.
In this petition—classified as an
action in rem—the notice requirement for an adversarial proceeding was likewise satisfied by
the publication of the petition and the giving of notice to the Solicitor General, as directed by
the trial court.
The petition to establish filiation is sufficient in substance. It satisfies Section 1, Rule 8
of the Rules of Court, which requires the complaint to contain a plain, concise, and direct
statement of the ultimate facts upon which the plaintiff bases his claim. A fact is essential if it
[28]
cannot be stricken out without leaving the statement of the cause of action inadequate.
A
complaint states a cause of action when it contains the following elements: (1) the legal right of
plaintiff, (2) the correlative obligation of the defendant, and (3) the act or omission of the
[29]
defendant in violation of said legal right.
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The petition sufficiently states the ultimate facts relied upon by petitioner to establish
his filiation to respondent. Respondent, however, contends that the allegations in the petition
were hearsay as they were not of petitioner’s personal knowledge. Such matter is clearly a
matter of evidence that cannot be determined at this point but only during the trial when
petitioner presents his evidence.
In a motion to dismiss a complaint based on lack of cause of action, the question
submitted to the court for determination is the sufficiency of the allegations made in the
complaint to constitute a cause of action and not whether those allegations of fact are true, for
[30]
said motion must hypothetically admit the truth of the facts alleged in the complaint.
[31]
The test of the
The inquiry is confined to the four corners of the complaint, and no other.
sufficiency of the facts alleged in the complaint is whether or not, admitting the facts alleged,
the court could render a valid judgment upon the same in accordance with the prayer of the
[32]
complaint.
If the allegations of the complaint are sufficient in form and substance but their veracity
and correctness are assailed, it is incumbent upon the court to deny the motion to dismiss and
require the defendant to answer and go to trial to prove his defense. The veracity of the
[33]
assertions of the parties can be ascertained at the trial of the case on the merits.
[34]
The statement in Herrera v. Alba

that there are four significant procedural aspects in

a traditional paternity case which parties have to face has been widely misunderstood and
misapplied in this case. A party is confronted by these so-called procedural aspects during trial,
when the parties have presented their respective evidence. They are matters of evidence that
cannot be determined at this initial stage of the proceedings, when only the petition to establish
filiation has been filed. The CA’s observation that petitioner failed to establish a prima facie
case—the first procedural aspect in a paternity case—is therefore misplaced. A prima facie
case is built by a party’s evidence and not by mere allegations in the initiatory pleading.
Clearly then, it was also not the opportune time to discuss the lack of a prima facie case
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vis-à-vis the motion for DNA testing since no evidence has, as yet, been presented by
petitioner. More essentially, it is premature to discuss whether, under the circumstances, a
DNA testing order is warranted considering that no such order has yet been issued by the trial
court. In fact, the latter has just set the said case for hearing.
At any rate, the CA’s view that it would be dangerous to allow a DNA testing without
corroborative proof is well taken and deserves the Court’s attention. In light of this
observation, we find that there is a need to supplement the Rule on DNA Evidence to aid the
courts in resolving motions for DNA testing order, particularly in paternity and other filiation
cases. We, thus, address the question of whether a prima facie showing is necessary before a
court can issue a DNA testing order.
The Rule on DNA Evidence was enacted to guide the Bench and the Bar for the
introduction and use of DNA evidence in the judicial system. It provides the “prescribed
parameters on the requisite elements for reliability and validity (i.e., the proper procedures,
protocols, necessary laboratory reports, etc.), the possible sources of error, the available
objections to the admission of DNA test results as evidence as well as the probative value of
DNA evidence.” It seeks “to ensure that the evidence gathered, using various methods of DNA
analysis, is utilized effectively and properly, [and] shall not be misused and/or abused and,
more importantly, shall continue to ensure that DNA analysis serves justice and protects, rather
[35]
than prejudice the public.”
Not surprisingly, Section 4 of the Rule on DNA Evidence merely provides for conditions
that are aimed to safeguard the accuracy and integrity of the DNA testing. Section 4 states:
SEC. 4. Application for DNA Testing Order. – The appropriate court may, at any time,
either motu proprio or on application of any person who has a legal interest in the matter in
litigation, order a DNA testing. Such order shall issue after due hearing and notice to the
parties upon a showing of the following:
(a) A biological sample exists that is relevant to the case;
(b) The biological sample: (i) was not previously subjected to the type of DNA testing
now requested; or (ii) was previously subjected to DNA testing, but the results may
require confirmation for good reasons;
(c) The DNA testing uses a scientifically valid technique;
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(d) The DNA testing has the scientific potential to produce new information that is
relevant to the proper resolution of the case; and
(e) The existence of other factors, if any, which the court may consider as potentially
affecting the accuracy or integrity of the DNA testing.
This Rule shall not preclude a DNA testing, without need of a prior court order, at the
behest of any party, including law enforcement agencies, before a suit or proceeding is
commenced.

This does not mean, however, that a DNA testing order will be issued as a matter of right
if, during the hearing, the said conditions are established.
In some states, to warrant the issuance of the DNA testing order, there must be a show
cause hearing wherein the applicant must first present sufficient evidence to establish a prima
facie case or a reasonable possibility of paternity or “good cause” for the holding of the test.
[36]
In these states, a court order for blood testing is considered a “search,” which, under their
Constitutions (as in ours), must be preceded by a finding of probable cause in order to be valid.
Hence, the requirement of a prima facie case, or reasonable possibility, was imposed in civil
actions as a counterpart of a finding of probable cause. The Supreme Court of Louisiana
eloquently explained —
Although a paternity action is civil, not criminal, the constitutional prohibition against
unreasonable searches and seizures is still applicable, and a proper showing of sufficient
justification under the particular factual circumstances of the case must be made before a court
may order a compulsory blood test. Courts in various jurisdictions have differed regarding the
kind of procedures which are required, but those jurisdictions have almost universally found
that a preliminary showing must be made before a court can constitutionally order compulsory
blood testing in paternity cases. We agree, and find that, as a preliminary matter, before the
court may issue an order for compulsory blood testing, the moving party must show that there
is a reasonable possibility of paternity. As explained hereafter, in cases in which paternity is
contested and a party to the action refuses to voluntarily undergo a blood test, a show cause
hearing must be held in which the court can determine whether there is sufficient evidence to
[37]
establish a prima facie case which warrants issuance of a court order for blood testing.

The same condition precedent should be applied in our jurisdiction to protect the
putative father from mere harassment suits. Thus, during the hearing on the motion for DNA
testing, the petitioner must present prima facie evidence or establish a reasonable possibility of
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paternity.
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Notwithstanding these, it should be stressed that the issuance of a DNA testing order
remains discretionary upon the court. The court may, for example, consider whether there is
absolute necessity for the DNA testing. If there is already preponderance of evidence to
establish paternity and the DNA test result would only be corroborative, the court may, in its
discretion, disallow a DNA testing.
WHEREFORE, premises considered, the petition is GRANTED. The Court of
Appeals Decision dated September 25, 2009 and Resolution dated December 17, 2009 are
REVERSED and SET ASIDE. The Orders dated October 20, 2008 and January 19, 2009 of
the Regional Trial Court of Valenzuela City are AFFIRMED.
SO ORDERED.

ANTONIO EDUARDO B. NACHURA
Associate Justice
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July 10, 2007
x ---------------------------------------------------------------------------------------- x

[1]
For review is the Decision

of the Court of Appeals (CA) in CA-G.R. CR No. 00012,

[2]
which affirmed with modification the August 6, 2003 Decision of the Regional Trial Court
of Tuao, Cagayan, Branch 11 in Criminal Case No. 895-T, finding appellant Orlando Ubiña y
Aggalut guilty beyond reasonable doubt of the crime of rape.
[3]
On December 18, 2000, appellant was charged with rape in an Information that reads:
The undersigned 2nd Assistant Provincial Prosecutor, Officer-In-Charge hereby accuses
Orlando A. Ubiña of the crime of Rape, defined and penalized under Article 335 of the
Revised Penal Code, as amended by Republic Act 7659, and Section 2, of Republic Act 8353,
committed as follows:
That on or about October 16, 2000, in the Municipality of Sto. Nino, Province of
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Cagayan, and within the jurisdiction of this Honorable Court, the said accused, [Or]Lando A.
Ubiña, uncle of the offended party AAA, thus, have moral ascendancy over the aforesaid
complainant, with lewd design and by the use of force and intimidation, did, then and there
willfully, unlawfully and feloniously have sexual intercourse with the offended party, AAA, a
minor 15 years of age against her will.
[4]
Contrary to law.

[5]
Appellant pleaded not guilty to the offense charged.
The facts as culled from the records are as follows:
The series of events that led to the charge of rape started in the morning of October 9,
2000 when the appellant went to the Tabang Elementary School in Tabang, Sto. Niño, Cagayan
(where AAA was a student) to inform her that her grandfather (“lolo”) was in a hospital and
needed her there. AAA went with the appellant but was told while at Tuguegarao that her lolo
was in a different hospital. The appellant then brought her to Allacapan, Cagayan “in a house
where the accused stayed when they were still young.”
In a room at that house, the appellant removed AAA’s pants and thereafter inserted his
penis into her vagina while AAA was lying down. AAA resisted when she was made to lie
down and cried as the appellant removed her pants. The appellant sexually abused [her] five
(5) times in the seven (7) days they stayed in Allacapan.
From Allacapan, the appellant brought AAA in the afternoon of October 16, 2000 to
her grandfather’s house located in a rice field in Campo, Sto. Niño, Cagayan. He molested
[her] twice at that location that same afternoon. Again, AAA cried as the appellant removed
her shorts and panty.
After three (3) days, AAA’s grandfather brought her home to San Manuel. With the
appellant’s warning not to tell anyone what transpired between them, AAA did not mention a
word regarding the incident to either her grandfather at Sto. Niño, or to [her] father upon her
arrival at home at San Manuel. It was only on the following day that she told her father about
her ordeal. AAA’s father reported the matter to the police the next day.
After initial police investigation, AAA was brought to the Cagayan Valley Medical
Center where Dr. Jeliza Alcantara medically examined her. The examination disclosed several
hymenal lacerations in her genitalia, indicating that she was no longer a virgin. The Medical
Findings state:
“Abdomen – flat, soft, normo active bowel sounds, non-tender
GUT – Normal External Genitalia, admits 2 fingers with ease (+) multiple
complete and incomplete old healed hymenal lacerations
xxx
The appellant denied that he raped AAA but admitted that his father-in-law instructed
him on October 9, 2000 to bring AAA home from school because he (the father-in-law who is
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also AAA’s grandfather) was sick. [She] was summoned because no one else was available to
look after him. After bringing [her] home, he went to his farm to pick up his wife. The
appellant denied that he brought AAA to Allacapan, Cagayan; he had no reason to go there
since he didn’t know anybody from that place. He further claimed that on October 16, 2000,
he was at Maguiling, Piat, Cagayan to have his buffalo carabao vaccinated; he went home by
5:00 o’clock in the afternoon of that same day.
The appellant claimed that he could not think of any reason why AAA would accuse
him of rape, and surmised that [her] father could be angry at, or at the very least envious of,
him. He narrated that AAA’s father did not receive any dowry from his father-in-law while he
[6]
and his wife were given a carabao.

After trial on the merits, the trial court rendered judgment, the dispositive portion of
which reads:
WHEREFORE, in view of all the foregoing, the court finds that the guilt of the accused
Orlando A. Ubiña for the crime of Rape, defined and penalized under Article 266-B of the
Revised Penal Code has been established beyond reasonable doubt and hereby sentences the
said accused Orlando A. Ubiña to suffer imprisonment of thirty (30) years of Reclusion
Perpetua. He is further sentenced to indemnify the private complainant AAA the amount of
P50,000.00 as civil indemnity.
No pronouncement as to cost.
[7]
SO ORDERED.

On appeal, the Court of Appeals affirmed with modification the Decision of the trial
court, thus:
WHEREFORE, the decision of the Regional Trial Court of Tuao, Cagayan, Branch 11,
in Criminal Case No. 895-T, finding the appellant guilty of the crime of rape is AFFIRMED
with MODIFICATION with respect to penalty and the awarded damages. The appellant is
sentenced to suffer the penalty of reclusion perpetua and to pay the complainant P50,000.00
as moral damages and, as awarded by the trial court, P50,000.00 as civil indemnity. No
pronouncement as to costs.
[8]
SO ORDERED.

The appellate court disregarded the aggravating circumstance of craft and the special
qualifying circumstances of minority and relationship of the parties in the imposition of
penalty because it noted that they were not alleged in the information. It however modified the
penalty of 30 years’ imprisonment imposed by the trial court and instead imposed the single
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and indivisible penalty of reclusion perpetua. It also awarded the amount of P50,000.00 as
moral damages.
Appellant denies raping AAA. He alleges that after he fetched AAA from school on
October 9, 2000, he went to the farm to fetch his wife; that on October 16, 2000, he had his
carabao vaccinated at Maguiling, Piat, Cagayan; that AAA’s father fabricated the accusation
against him out of jealousy because their father-in-law gave him and his wife a carabao as
dowry, while the former and his wife were not given any; that the testimony of AAA was
inconsistent and incredible – AAA cannot recall the place where the alleged first sexual abuse
happened; and AAA’s father, unlike other parents of rape victims, did not immediately report
the alleged rape incidents to the police, nor did he confront him about what he allegedly did to
his daughter. Finally, appellant invokes his right to be presumed innocent considering that the
prosecution failed to prove his guilt beyond reasonable doubt.
The appeal is bereft of merit.
In reviewing rape cases, this Court is guided by three principles: (1) an accusation of
rape can be made with facility and while the accusation is difficult to prove, it is even more
difficult for the person accused, although innocent, to disprove; (2) considering the intrinsic
nature of the crime, only two persons being usually involved, the testimony of the complainant
should be scrutinized with great caution; and (3) the evidence for the prosecution must stand or
fall on its own merit, and cannot be allowed to draw strength from the weakness of the
[9]
evidence for the defense.
When a woman, more so if she is a minor, says that she has been raped, she says in effect
all that is necessary to show that rape was committed. Youth and immaturity are generally
badges of truth and sincerity. Also, in a long line of cases, we have held that if the testimony
of the rape victim is accurate and credible, a conviction for rape may issue upon the sole basis
of the victim's testimony because no decent and sensible woman will publicly admit being a
[10]
rape victim and thus run the risk of public contempt unless she is, in fact, a rape victim.
In the instant case, both the trial and appellate courts found AAA’s testimony to be clear,
convincing, and credible. In fact, records show that AAA properly identified her rapist and
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realistically depicted her harrowing experience in the hands of appellant:
Q
A

Do you know the accused in this case?
Yes, sir.

Q
A

Why do you know him?
My mother and his wife are sisters.
xxxx

Q
A

Do you recall where were you at around 10:00 O’clock in the morning of October 9,
2000?
Yes, sir.

Q
A

Where were you?
At Tabang Elementary School, sir.

Q
A

At that particular date and time, do you still recall if somebody came to you?
Yes, sir.

Q
A

Who was that person?
Lando Ubiña, sir.

Q
A

Who is this Lando Ubiña, is he the same accused Lando Ubiña in this case?
Yes, the same person sir.

Q
A

If he will be shown to you, will you be able to recognize him?
Yes, sir.

Q
A

If he is now in the court room, will you please point at him?
There, sir (Witness pointed to a person who was asked his name and he answer [sic]
[11]
that he is Lando Ubiña).
xxxx

FISCAL:
Q
Did you reach the hospital?
A
No, sir.
Q
A

Where did you go then?
In Allacapan.
xxxx

Q

While in Allacapan, do you recall if something happened to you?
xxxx

A

He removed my short pants.
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xxxx
COURT:
Q
What did you do when Orlando Ubiña removed your pants?
A
None, sir.
Q
A

You did not object or refuse?
I cried, sir.

FISCAL:
Q
After the accused removed your shortpants, what happened next or what did he do
next?
A
He inserted his penis into my vagina.
xxxx
Q
A

Did you resist when he made you lie down?
[12]
Yes, sir.
xxxx

Q
A
Q

On October 16, 2000, do you remember if there was anything unusual that happened to
you?
Yes, sir.

A

Will you tell what happened to you on October 16, 2000 at barrio Campo, Sto. Niño,
Cagayan?
He again removed my shorts and panty and sexually abused me again.

Q
A

What did you do when the accused removed your shorts and panty?
I cried again.

Q

How many times on October 16, 2000 did the accused sexually abuse you?

ATTY. LIGAS:
Objection, the information allege [sic] only one sexual intercourse.
COURT:
Witness may answer.
A

Two times, sir.

Q

How do you know that the penis of the accused entered into your vagina at barrio
Campo, Sto. Niño, Cagayan?
I felt the entering of his penis into my vagina.

A
Q
A

How long did he sexually abuse you at Campo?
[13]
For a long period, sir.
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It is well-settled that the evaluation of the witnesses’ credibility is a matter best left to
the trial court, because of its unique opportunity to observe the witnesses firsthand and to note
their demeanor, conduct and attitude. Findings of the trial court on such matters are binding
and conclusive on the appellate court, unless some facts or circumstances of weight and
[14]
substance have been overlooked, misapprehended or misinterpreted.
No such facts or
circumstances exist in the case at bar.
We find that the prosecution satisfactorily proved beyond reasonable doubt that
appellant had carnal knowledge of AAA through force, threats and intimidation. The force,
violence, or intimidation in rape is a relative term, depending not only on the age, size, and
[15]
strength of the parties but also on their relationship with each other.

Appellant is the

husband of the victim’s aunt; as such, he is deemed in legal contemplation to have moral
[16]
ascendancy over the victim.

It is a settled rule that in rape committed by a close kin, moral

[17]
ascendancy takes the place of violence and intimidation.
The alleged inconsistencies in AAA’s testimony, i.e., her inability to remember the house
where she was raped and her father’s alleged unnatural reaction upon knowing that his
daughter was raped, are inconsequential matters that do not bear upon the elements of the
crime. What is decisive in a prosecution for rape is whether the commission of the crime has
been sufficiently proven. For a discrepancy or inconsistency in the testimony of a witness, to
serve as basis for acquittal, must refer to the significant facts vital to the guilt or innocence of
the accused for the crime charged. As the inconsistencies alleged by appellant had nothing to
[18]
do with the elements of the crime of rape, they cannot be used as grounds for his acquittal.
We have said before that the workings of a human mind are unpredictable; people react
differently and there is no standard form of behavior when one is confronted by a shocking
[19]
incident.

AAA could not be expected to remember all the details surrounding her

harrowing experience with appellant. The emotional trauma she suffered may tend to make her
forget a circumstantial matter such as the house where she was raped. On the same note, AAA’s
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father cannot be expected to immediately demand justice for his daughter. His initial shock
could have prevented him from doing anything at all. Be that as it may, the inaction of AAA’s
father on the day he knew his daughter was raped does not negate the crime of appellant.
The proposition of appellant that the father of AAA instigated the filing of the criminal
charges against him is a feeble attempt to exonerate himself. Besides, no mother or father
would stoop so low as to subject their daughter to the tribulations and the embarrassment of a
public trial knowing that such a traumatic experience would damage their daughter’s psyche
[20]
and mar her life if the charge is not true.

[21]
Moreover, we held in People v. Viajedor,
that

family resentment, revenge or feud have never swayed the Court from giving full credence to
the testimony of a complainant for rape, especially a minor who remained steadfast in her
testimony, throughout the direct and cross-examinations, that she was sexually abused.
Compared with the factual backdrop painted by prosecution witnesses, appellant’s
version of what transpired only generates disbelief. Denial and alibi are inherently weak
defenses and constitute self-serving negative evidence which can not be accorded greater
[22]
evidentiary weight than the positive declaration of credible witnesses.
To be believed,
[23]
denial must be buttressed by strong evidence of non-culpability;

whereas for alibi to

prosper, it must be proven that during the commission of the crime, the accused was in another
[24]
place and that it was physically impossible for him to be at the locus criminis.
In the
instant case, it was not shown that it was physically impossible for appellant to be at the scene
of the crime when it was committed. Moreover, nobody corroborated his alibi.
[25]
In People v. Esperanza,
we explained that:
The twin circumstances of minority and relationship under Article 335 of the Revised
Penal Code, as amended by R.A. No. 7659, are in the nature of qualifying circumstances
because they alter the nature of the crime of rape and increase the penalty. As special
qualifying circumstances they must be specifically pleaded or alleged with certainty in the
information; xxx If the offender is merely a relation - not a parent, ascendant, step-parent,
guardian, or common law spouse of the mother of the victim – the specific relationship must be
alleged in the information, i.e., that he is “a relative by consanguinity or affinity [as the case
[26]
may be] within the third civil degree.”
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The information in the instant case only mentioned appellant as AAA’s uncle, without
specifically stating that he is a relative within the third civil degree, either by affinity or
consanguinity. Even granting that during trial it was proved that the relationship was within
the third civil degree either of consanguinity or affinity, still such proof cannot be appreciated
because appellant would thereby be denied of his right to be informed of the nature and cause
of the accusation against him. Appellant cannot be charged with committing the crime of rape
[27]
in its simple form and then be tried and convicted of rape in its qualified form.
Thus, the
Court of Appeals correctly disregarded the qualifying circumstance of relationship.
However, the Court of Appeals erred in disregarding the minority of AAA because such
was properly alleged in the Information and was proven during trial by the presentation of a
certification of AAA’s record of birth duly issued by the office of the municipal civil registrar
[28]
of Sto. Niño, Cagayan.

[29]
Conformably with the Esperanza case,
when either one of the

twin special qualifying circumstances of relationship and minority is omitted or lacking, that
which is pleaded in the information and proved by the evidence may be considered as an
aggravating circumstance.

As such, complainant’s minority may be considered as an

aggravating circumstance. However, it may not serve to raise the penalty in the instant case
because in simple rape, the imposable penalty is reclusion perpetua which is single and
indivisible.
Anent the award of damages, the appellate court correctly awarded P50,000.00 as moral
damages in addition to civil indemnity because it is assumed that a rape victim has actually
[30]
Moral damages are separate and
suffered moral injuries entitling her to such award.
[31]
distinct from civil indemnity;

however both are automatically granted once the fact of rape

[32]
[33]
In People v. Catubig,
we held that the presence of an aggravating
has been established.
circumstance, such as complainant’s minority in the instant case, entitles her to an award of
exemplary damages.

The amount of P25,000.00 is deemed appropriate under the

[34]
circumstances.
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WHEREFORE, the Decision of the Court of Appeals finding Orlando A. Ubiña guilty
beyond reasonable doubt of the crime of Rape and sentencing him to suffer the penalty of
reclusion perpetua and to indemnify the victim AAA, the sum of Fifty Thousand Pesos
(P50,000.00) as civil indemnity ex delicto, and another Fifty Thousand Pesos (P50,000.00) as
moral damages, is AFFIRMED with MODIFICATION that appellant is further ordered to
pay the victim Twenty Five Thousand Pesos (P25,000.00) as exemplary damages.
SO ORDERED.

CONSUELO YNARES-SANTIAGO
Associate Justice

WE CONCUR:

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice
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I attest that the conclusions in the above decision were reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

Pursuant to Section 13, Article VIII of the Constitution and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision were reached in
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x-----------------------------------------------------------------------------------x
DECISION

REYES, R.T., J.:
Sa mga karumal-dumal na krimen, walang higit na nagpapasiklab ng galit,
pagkarimarim at pagkapoot kaysa sa panghahalay sa sariling laman. Ito ay kasuklamsuklam at nakapandidiri na marapat lamang na maramdaman ng nagkasala ang ngalit at
pagtatakwil sa kanya ng lipunan. Sa pagkaka-repeal ng Death Penalty Law noong June
24, 2006 sa pamamagitan ng Republic Act (R.A.) No. 9346, ang akusadong umaapela ay
sampung ulit na hinahatulan ng reclusion perpetua. Sa piitan na lilipas ang kanyang mga
araw kasama ang umuusig na gunita ng pagkakasala sa kanyang batang-batang kapatid.
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AMONG the heinous crimes, none stirs up so much public outrage, repulsion and hatred
than incestuous rape. It is so odious and disgusting that the perpetrator rightfully must feel the
[1]
[2]
anger and spurn of society.
With the repeal of the Death Penalty Law on June 24, 2006
[3]
through the passage of R.A. No. 9347, accused-appellant is sentenced ten times to reclusion
perpetua. He is to live out his days under incarceration with thoughts of his crimes against his
sister of tender age to haunt his conscience.
The Case
Appellant Elmer Ceredon y Pagaran was indicted for ten (10) counts of rape, defined and
penalized under Article 266(A) and (B) of the Revised Penal Code, as amended by R.A. No.
8353 and R.A. No. 7659, allegedly committed as follows:
1. In Criminal Case No. 08-1296:
That sometime in 1995, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
[4]
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, ten (10) years of age, all against her will and consent.
[5]
CONTRARY TO LAW.

2. In Criminal Case No. 08-1297:
That sometime in 1995, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, ten (10) years of age, all against her will and consent.
[6]
CONTRARY TO LAW.

3. In Criminal Case No. 08-1298:
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That sometime in 1995, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, ten (10) years of age, all against her will and consent.
[7]
CONTRARY TO LAW.

4. In Criminal Case No. 08-1299:
That sometime in 1995, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, ten (10) years of age, all against her will and consent.
[8]
CONTRARY TO LAW.

5. In Criminal Case No. 08-1300:
That sometime in 1995, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, ten (10) years of age, all against her will and consent.
[9]
CONTRARY TO LAW.

6. In Criminal Case No. 08-1301:
That sometime in 1996, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, eleven (11) years of age, all against her will and consent.
[10]
CONTRARY TO LAW.

7. In Criminal Case No. 08-1302:
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That sometime in 1996, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, eleven (11) years of age, all against her will and consent.
[11]
CONTRARY TO LAW.

8. In Criminal Case No. 08-1303:
That sometime in 1998, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, thirteen (13) years of age, all against her will and consent.
[12]
CONTRARY TO LAW.

9. In Criminal Case No. 08-1304:
That sometime in 1998, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, thirteen (13) years of age, all against her will and consent.
[13]
CONTRARY TO LAW.

10. In Criminal Case No. 08-1305:
That sometime in 2000, in the Municipality of Gattaran, Province of Cagayan, and
within the jurisdiction of this Honorable Court, the above-named accused armed with a knife,
with lewd design, by use of force or intimidation, did then and there willfully, unlawfully, and
feloniously have carnal knowledge of the herein offended party, AAA, his youngest sister, a
minor, fifteen (15) years of age, all against her will and consent.
[14]
CONTRARY TO LAW.
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On August 13, 2001, at his arraignment before the Regional Trial Court (RTC), Branch 8,
Aparri, Cagayan, appellant pleaded “not guilty” to all ten (10) charges.

However, on

September 3, 2001, during the pre-trial conference, his counsel manifested before the trial
court the desire of appellant to change his plea to “guilty” on all ten (10) counts. Said
manifestation was granted and appellant was re-arraigned.14-a
Thereafter, joint trial on the merits ensued. Teresa Andres-Teresa, Grade IV teacher of
private complainant AAA, and AAA herself took the witness stand for the prosecution.
No evidence was presented for the defense.

The Facts
Criminal Case No. 08-1296
The corruption of AAA’s childhood innocence commenced sometime in 1995 when she
was merely ten (10) years of age. It occurred at mid-day in her own home at Baraoidan,
[15]
Gattaran, Cagayan.
She was playing with her brothers BBB and CCC when appellant
beckoned to her. She ignored him for fear of getting whipped. His calls unheeded, appellant
came out of the house and ordered their two brothers to go down to the river. BBB and CCC
[16]
did as they were told.
Holding AAA by the arms, appellant then brought her into the house. She cried but
appellant told her in Ilocano “Uki ni nam, ta bedbedak ta ngiwat mo” which roughly translates
to “Vulva of your mother, I will gag your mouth.” Appellant proceeded to search for a
[17]
handkerchief.
AAA ran towards her youngest brother’s cradle but appellant pulled her away to another
room where he gagged her and whipped her with a belt.

[18]

After that, appellant tied her hands

together behind her back with a rope, pulled her dress down, laid her on a bed and, with more
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[19]
[20]
rope, tied each of her legs to separate corners of the bed.
Appellant then left the room.
When he returned, he was wielding a pair of scissors. He snipped off AAA’s shorts and
underwear then shed his own clothes. Appellant then mounted her and inserted his penis into
her vagina. The penetration caused her great pain.

[21]

Afterwards, appellant wiped her genital

region with a handkerchief and showed it to her. It was covered with blood.

[22]

Moments later, appellant heard their sister DDD’s voice prompting him to procure a
towel with which to cover AAA. Having concealed her nudity in this manner, appellant hastily
donned his garments and left laughing.[23]
When DDD and their brothers BBB and CCC entered the room, they found AAA still
tied to the bed. One of her brothers pulled off the towel and untied her.[24] AAA did not tell
them that appellant had raped her because of her fear of appellant and his threats that he would
kill them all.[25]
Criminal Case No. 1297
[26]
The second incident of rape also occurred in 1995.
AAA was tending to their
youngest brother when appellant summoned her to extract his armpit hairs. She turned a deaf
ear. Appellant then instructed their brother BBB to take their youngest sibling to the river to
bathe him. BBB complied.

[27]

Left alone now with AAA, appellant dragged her inside a

[28]
room and ordered her to remove her clothes.
When she refused, he forcibly undressed her
at knife-point.

[29]

Stripped naked, AAA was then brought to the bed – the same bed on which appellant had
previously committed the dastardly deed. While lying on the bed, appellant disrobed and,
while poking her with his knife, mounted her. He then penetrated her vagina with his penis.
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After satisfying himself, he again threatened to kill all of them should she report the matter to
[30]
anyone.
Criminal Case No. 08-1298
[31]
Later that same year, appellant raped AAA for the third time.
At the time of the
[32]
incident, their parents were out of the house.
While sleeping on top of their trunk, AAA
was awakened when appellant started undressing her. She cried and begged him to stop, but he
[33]
disregarded her pleas and proceeded to sexually abuse her.
Despite her protestations,
[34]
appellant proceeded to insert his penis into the young girl’s vagina.
After his lust had been
[35]
sated, he reiterated his threat to kill them all should she reveal the incident to anyone.
Criminal Case No. 08-1299
A few days after the third rape, AAA was again sexually abused by appellant inside their
house, in the same room and upon the same bed. As in the previous incidents, appellant poked
[36]
a knife at her to compel her to submit to his bestial urges.
Out of fear, she did not struggle
or resist. Thereafter, appellant, had carnal knowledge of her.

[37]

Criminal Case No. 08-1300

The fifth rape happened in the same year.

[38]

By this time, appellant was already

[39]
married.
His bestial acts towards his own sister nonetheless continued. It was noontime
[40]
and AAA had just come home from visiting their grandfather.
When she entered the
bedroom, appellant quickly followed her in, closed the door behind him and locked it.

[41]

Poking his knife at her, he told her to strip. When she refused, appellant forcibly
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[42]
undressed her. He then removed his own clothes and laid her on the bed.
While pointing a
knife at her, he mounted her and inserted his penis into her vagina.

[43]

She pleaded with appellant to stop doing it to her by saying, “Manong kaasiandak kadin,
husto na kadin,” which means “Brother, have pity on me, please stop it.” Appellant, however,
just slapped her mouth and proceeded to rape her. Afterwards, he issued his threat not to
[44]
divulge the matter to anyone lest he would kill them all.
Criminal Case No. 08-1301
[45]
In 1996, appellant, for the sixth time, raped AAA
who had turned eleven (11) years
old. She was playing alone in front of their house when she saw appellant approaching her. As
she was afraid of him, she tried to run away. She stumbled, however, and he was able to catch
up with her. Appellant then dragged her inside where he laid her on the living room floor. They
[46]
were alone at home as the rest of the family had gone to harvest rice at their kaingin.

Appellant proceeded to remove AAA’s dress and underwear. Then, he removed his own
clothes. Subsequently, he mounted her and inserted his penis into her vagina against her
will.

[47] Afterwards, he uttered the same threats to kill everyone should she expose her

defloration to anyone.[48]
Criminal Case No. 08-1302
The seventh occurrence of rape was also in 1996. The family had just transferred to a
new house situated at the foot of a mountain in Baraoidan, Gattaran, Cagayan. They were
[49]
forced to relocate to a new house after their old home was swept away in a flood.
When probed by the prosecutor as to the details of the seventh incident of rape, AAA
disclosed that she could no longer remember the exact manner how appellant perpetrated the
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rape. She was, however, certain that she was twice raped in 1996 by the same.

[50]

Criminal Case No. 08-1303
[51]
The eighth incident of rape took place in 1998
when AAA was thirteen (13) years of
age. She was then lying alone inside their house. Her parents, along with her other siblings,
[52]
were out working in their kaingin.
Suddenly, appellant appeared and moved closer to her. She tried to rise but he pushed
her back down. Appellant then forcibly removed the young girl’s clothes, her shorts and panty.
He then proceeded to unbutton his pants.

[53]

According to her, she could not have escaped while appellant was undressing because
she feared what he might do to her. After removing his own clothes, appellant went on top of
[54]
her and commenced raping her.
Just as she did countless times before, AAA pleaded with appellant “Manong, kuston
kaasiannak kadin” (“Brother, enough, have pity on me”). Instead of desisting, appellant
slapped her in the mouth. After the sexual abuse, he issued the same threatening statements to
[55]
her.
Criminal Case No. 08-1304
Also in 1998, the ninth rape happened. It occurred under similar circumstances. The rest
of their family had gone to their kaingin and private complainant AAA was left alone in their
house at the foot of the mountain.

[56]
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Seeing that she was left alone to tend the house, appellant again pounced on the
opportunity to impose his bestial urges on his young sister. At that time, AAA was still thirteen
(13) years old.
As in the previous offenses, appellant forced AAA to undress. After ridding himself of
his clothing, appellant mounted her fragile frame and penetrated the young girl’s vagina.

[57]

Criminal Case No. 08-1305
[58]
The tenth and last incident of rape transpired on May 8, 2000
during the wake of
their father who had passed away. AAA was then fifteen (15) years old. It was committed in a
[59]
new house, also in Baraoidan, Gattaran, Cagayan, where they transferred.
Appellant had
[60]
his own house by then situated about five hundred (500) meters away.
Their father was
[61]
lying in state at appellant’s house.
[62]
On said date at noontime, their mother sent AAA home to feed the chickens.
She
obeyed and went inside their house to fetch rice with which to feed them when appellant
followed and grabbed her. She resisted and kicked him in the abdomen. He fell down and she
[63]
tried to run but he was able to grab her foot causing her to stumble and fall.
Thereafter, appellant removed all her clothes. He kissed her lips and breasts several
[64]
times, mounted her, then sexually violated her.

All the while, he was flaunting his

perversion by telling his sister, “Nagimas gayam ti kabagis ko” (“I derived so much
[65]
satisfaction from my sister”). Afterwards, he issued the same previous threats to her.
Subsequent Events
However, on September 18, 2000, AAA reached the end of her rope. Notwithstanding
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appellant’s threats, she revealed to her sister DDD, friend Giselle and teacher Teresa that she
was raped by appellant, her brother.[66] Teresa, upon hearing AAA’s revelation, accompanied
her to their head teacher Felix Salvador. Then, together, they went to the barangay captain
who told them to report the matter to the police. This they did.[67]
On September 20, 2000, policemen were dispatched to bring appellant to the police
station. There, a confrontation arose between AAA and appellant. Upon seeing appellant,
AAA punched him and said “Hayop ka, baboy, nirape mo ako” (“You animal, pig, you raped
me”).[68]
On September 21, 2000, there was a second confrontation.[69] Present were their
mother, their sister DDD, their uncle Raymundo Bumanglag, appellant’s wife Josephine, and
AAA’s teachers Charito Elesterio, Jerry Roque and Elpidio Salvatierra. In said confrontation,
AAA accused her brother, appellant, of raping her ten (10) times, while he admitted to having
raped her thrice only. Josephine, appellant’s wife, told him to admit so that AAA could forgive
him.[70] He then admitted that he had raped her ten (10) times and asked for forgiveness,
beseeching her to take pity on his family. AAA replied that she could no longer forgive him
because her heart had “already hardened like stone.” Appellant cried.[71]

RTC and CA Dispositions
[72]

On January 8, 2002, the trial court rendered its decision

convicting appellant on all

ten counts of rape, with the following disposition:
WHEREFORE, the Court finds accused Elmer Ceredon y Pagaran “GUILTY” beyond
reasonable doubt in all the ten (10) Criminal Informations for “RAPE” and is hereby sentence
(sic) to suffer the supreme penalty of “DEATH” in each of the ten (10) criminal informations.
[73]
SO ORDERED.

(Underscoring supplied)
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Hence, the automatic appeal to the Supreme Court. However, on the strength of People v.
[74]
Mateo,
the case was forwarded to the Court of Appeals (CA) for intermediate review.

In its Decision

[75]

dated January 28, 2005, the CA affirmed the judgment of the trial

court but with modification providing for damages, thus:
WHEREFORE, the judgment of conviction is AFFIRMED with the MODIFICATION
that for each count of rape the accused should pay private complainant the amount of (1)
(2) P50,000.00 as moral damages; and (3) P25,000.00 as
P75,000.00 as civil indemnity;
exemplary damages.
Let the entire records of this case be elevated to the Supreme Court for review
pursuant to A.M. No. 00-5-03-SC (Amendments to the Revised Rules of Criminal Procedure
to Govern Death Penalty Cases), which took effect on October 15, 2004.
[76]
SO ORDERED.

(Underscoring supplied)

Issues
Since the Office of the Solicitor General, on behalf of the People, and the Public
Attorney’s Office, as defense counsel to appellant, had both submitted Manifestations in lieu
of Supplemental Briefs, the Court is now faced in this review with the same assignment of
errors appellant presented before the CA, to wit:
I
THE TRIAL COURT GRAVELY ERRED IN FINDING ACCUSED-APPELLANT GUILTY
BEYOND REASONABLE DOUBT OF THE CRIME CHARGED BASED ON AN
IMPROVIDENT PLEA OF GUILTY.
II
ASSUMING ARGUENDO THAT THERE WAS NO IMPROVIDENT PLEA OF GUILTY,
THE TRIAL COURT ERRED IN CONVICTING ACCUSED-APPELLANT IN CRIMINAL
CASES NOS. 08-1296; 08-1297; 08-1298; 08-1299; 08-1300; 08-1301; 08-1302; 08-1303
AND 08-1304; CONSIDERING THAT THE SAID INFORMATIONS FAILED TO
SUFFICIENTLY ESTABLISH WITH PARTICULARITY THE DATES OF THE
COMMISSION OF THE OFFENSE.
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III
ASSUMING AGAIN THAT THERE WAS NO IMPROVIDENT PLEA OF GUILTY, THE
TRIAL COURT GRAVELY ERRED IN IMPOSING THE DEATH PENALTY UPON THE
ACCUSED-APPELLANT IN CRIMINAL CASE NO. 08-1305.
IV
ASSUMING FURTHER THAT THE PROSECUTION HAS SUFFICIENTLY ESTABLISH
(SIC) WITH PARTICULARITY THE DATE OF THE COMMISSION OF THE OFFENSE,
THE TRIAL COURT GRAVELY ERRED IN IMPOSING THE DEATH PENALTY ON THE
ACCUSED AS THE QUALIFYING CIRCUMSTANCE THAT THE ACCUSED IS THE
BROTHER OF THE VICTIM AND, HENCE, A RELATIVE WITHIN THE SECOND
[77]
DEGREE OF CONSANGUINITY WAS NOT PROPERLY ALLEGED.
(Underscoring
supplied)

Our Ruling
No Improvident Plea of Guilt
Appellant claims that the trial court based its ruling of conviction on his “improvident
plea of guilt,” relying on Section 3, Rule 116 of the Rules of Court, to wit:
Section 3. Plea of guilty to capital offense; reception of evidence. – When the
accused pleads guilty to a capital offense, the court shall conduct a searching inquiry into the
voluntariness and full comprehension of the consequences of his plea and shall require the
prosecution to prove his guilt and the precise degree of culpability. The accused may present
[78]
evidence in his behalf.

He argues that when he was re-arraigned and he pleaded “guilty” to all ten charges of rape
levelled against him, he was not fully apprised of the consequences of his change of plea from
“not guilty” to “guilty.”

According to him, the trial court did not inquire as to the

voluntariness of his plea and that it failed to explain fully to him that once convicted, he would
be meted the death penalty under R.A. No. 7659. Hence, he contends, his conviction should be
set aside.

We cannot agree.
The rule is where the accused desires to plead guilty to a capital offense, the court is
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enjoined to observe the following:
1.

It must conduct a searching inquiry into the voluntariness and full comprehension of the
consequences of his plea;

2.

The court must require the prosecution to present evidence to prove the guilt of the
accused and the precise degree of his culpability; and

3.

The court must ask the accused if he desires to present evidence in his behalf and allow
[79]
him to do so if he desires.

There is no definite and concrete rule on how a trial judge may go about the matter of a
proper “searching inquiry” as required by the aforecited rule. It is incumbent upon a trial judge
to ascertain and be fully convinced that the plea of guilty was voluntarily made and its
[80]
consequences fully comprehended by the accused.
Records reveal that appellant was duly assisted by his counsel, both in his first
arraignment and re-arraignment. In fact, it was his counsel who manifested before the trial
court that appellant desired to change his plea from “not guilty” to “guilty” on all ten charges
of rape filed against him by his younger sister.
Besides being assisted by counsel all throughout the proceedings, when appellant was
[81]
re-arraigned, the charges were read and explained to him in Ilocano, his native tongue.
He
cannot now claim that he was unaware of the consequences of his change of plea.

More than that, appellant admitted raping private complainant AAA. When confronted
by AAA, their mother, sister DDD, and their uncle Raymundo Bumanglag, appellant readily
admitted to violating his sister AAA on at least three occasions. Sensing that AAA was only
angered by his fractional admission, and through the prodding of his wife Josephine for him to
admit the whole truth, appellant confessed to the ten counts of rape.
At any rate, contrary to appellant’s assertion, he was convicted by the trial court, not on
the basis of his plea of guilty, but on the strength of the evidence adduced by the prosecution.
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[82]
As consistently held by the Court,
while convictions based on pleas of guilt to capital
offenses have been set aside because of the improvidence of the plea, the same holds true only
when such plea is the sole basis of the judgment.
When, as in this case, the trial court relied on sufficient and credible evidence to convict
the accused beyond reasonable doubt, the same must be sustained for the simple reason that the
conviction is predicated not on the guilty plea of accused but on the convincing evidence
proving his commission of the offenses charged.
[83]
Indeed, there were instances, such as in People v. Lakindanum,
where even when the
court found that the judge was remiss in his duty to conduct a searching inquiry, the conviction
was sustained in the interest of justice:
The Court observes that, indeed, the manner by which the trial court judge conducted
the inquiry into the voluntariness and full comprehension of the accused-appellant’s plea of
guilty leaves much to be desired.
xxxx
From the records of the proceedings in the court below, it can be gleaned that the trial
judge’s manner of apprising Lakindanum of the consequences of his plea was at best, cursory,
to wit:
xxxx
From the foregoing, it is clear that the judge can hardly be said to have satisfied the
requirement of conducting a searching inquiry into the voluntariness and full comprehension
by the accused of entering a guilty plea. Worse, the judge erroneously informed Lakindanum
that by pleading guilty, the latter forfeited his right to testify and to adduce evidence in his
defense. x x x.
xxxx
From the foregoing positive identification by the child victim of her rapist and her
candid narration of the circumstances surrounding the rape, it is clear that accused-appellant
was properly convicted for robbing Catherine of her innocence and childhood. This Court
cannot, on mere procedural grounds, allow the revolting perversion of the accused[84] (Emphasis supplied)
appellant to go unpunished.

Appellant’s conviction must be upheld as there was no such error of accepting an

10/9/2014 9:17 AM

G.R. No. 167179

16 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/jan2008/167179.htm

improvident plea committed by the trial court.
There can only be an improvident plea of guilt under Section 3, Rule 116 where there is a
possibility of an accused being meted out the supreme penalty of death. In the words of said
section, “When accused pleads guilty to a capital offense, the court shall conduct a searching
inquiry x x x, etc.” The obvious rationale for this is to ascertain that accused truly understands
the dire consequences of his plea.

Considering that R.A. No. 9346 has prohibited the

imposition of the death penalty, the raison d’etre behind said rule is absent in the case at bar.
Exact dates of commission
need not be alleged.
Appellant next contends that the Informations filed against him do not sufficiently charge
the offenses committed because the exact dates of commission are not alleged. Hence, his
conviction is not warranted.
The contention is without merit.
The date or time of the commission of the rape need not be alleged with precision. It is
enough for the information or complaint to state that the crime has been committed at a time as
near as possible to the date of its actual commission. Failure to allege the exact date when the
crime happened does not render the information defective, much less void.

[85]

An information is valid as long as it distinctly states the elements of the offense and the
constitutive acts or omissions. The exact date of the commission of a crime is not an essential
element of it.

[86]

Thus, in a prosecution for rape, the material fact or circumstance to be

considered is the occurrence of the rape, not the time of its commission.

[87]

The failure to

specify the exact date or time when it was committed does not ipso facto make the information
defective on its face.

[88]

The date or time of the commission of rape is not a material ingredient of the said crime
because the gravamen of rape is carnal knowledge of a woman through force and intimidation.
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In fact, the precise time when the rape takes place has no substantial bearing on its
commission. As such, the date or time need not be stated with absolute accuracy. It is
sufficient that the complaint or information states that the crime has been committed at any
[89]
time as near as possible to the date of its actual commission.
Besides, as succinctly explained by the trial court:
[Private-complainant] was only ten (10) years old in 1995 and about eleven (11) years
old in 1996 she being born on February 18, 1985. It is but natural for her not to remember the
dates. More so when it has a very negative, horrifying and traumatic effect and impact on her
[90]
life.

Further, it is already too late in the day for appellant to question the sufficiency of the
information. He had all the time to raise this issue during the course of the trial, particularly
during his arraignment. He could have filed for a bill of particulars in order to be properly
informed of the dates of the alleged rapes. However, appellant chose to be silent and never
lifted a finger to question the information. As a result, he is deemed to have waived whatever
objections he had; he cannot now be heard to seek affirmative relief. Furthermore, objections
[91]
as to matters of form in the information cannot be made for the first time on appeal.
Relationship as qualifying circumstance
may be alleged in layman’s terms.
Nor was there any defect in the Informations when they merely averred that the victim
was the youngest sister of appellant. We do not agree with the defense that in order for
relationship to qualify in this case, it must be mentioned that the victim is a “relative within the
second degree of consanguinity.”
This is not a novel question. The same issue was addressed by the Court in People v.
Sanchez.

[92]

In the said case, appellant argued that he could not be meted the death penalty

for raping his sister for failure of the information to allege that said private complainant was a
“relative within the third civil degree of consanguinity.”
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The Court struck down appellant’s argument in the following tenor:

We have held in People v. Ferolino, that:
“If the offender is merely a relation – not a parent, ascendant,
stepparent, or guardian or common law spouse of the mother of the victim – it
must be alleged in the information that he is a relative by consanguinity or
affinity (as the case may be) within the civil degree. That relationship by
consanguinity or affinity was not alleged in the informations in these cases.
Even if it was, it was still necessary to further allege that such relationship was
within the third civil degree.”
The present case is not within the contemplation of said ruling considering that in the
Ferolino case, the victim is a niece of the offender while in the present case the victim is a
sister of the offender. It was deemed necessary in the Ferolino case to require that it must be
specifically alleged in the Information that the offender is “a relative by consanguinity or
affinity (as the case may be) within the third civil degree” because we acknowledge the fact
that there are niece-uncle relationships which are beyond the third civil degree, in which case,
death penalty cannot be imposed on an accused found guilty of rape. However, a sisterbrother relationship is obviously in the second civil degree and no other sister-brother
relationship exists in civil law that falls beyond the third civil degree. Consequently, it is not
necessary in this case that the Information should specifically state that the appellant is a
relative by consanguinity within the third civil degree of the victim. This is an exception to the
[93]
requirement enunciated in the Ferolino case.

Further, what is required by the Rules is that “the acts or omissions complained of as
constituting the offense and the qualifying and aggravating circumstances must be stated in
ordinary and concise language and not necessarily in the language used in the statute but in
terms sufficient to enable a person of common understanding to know what offense is being
charged as well as its qualifying and aggravating circumstances and for the court to pronounce
[94]
judgment.”
Perusing the ten (10) Informations for rape, private complainant AAA was
categorically identified as appellant’s younger sister. Verily, the requirement of allegation as to
relationship was more than satisfied.

Testimony of AAA as to her own
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age is sufficient evidence.
Appellant argues that in Criminal Case No. 08-1305, no evidence was presented as to the
age of the victim, AAA. This is false. On the issue of age of the victim, it is enough that the
victim testified on her age vis-a-vis the time she was raped by appellant.
[95]
In People v. Pruna,
the Court set out guidelines as to the appreciation of age, either
as an element of the crime or as a qualifying circumstance. In that case, the rule was laid out,
once and for all, that although the best evidence to prove the age of the offended party is an
original or certified true copy of the certificate of live birth of such party, its presentation into
evidence is not a sine qua non requirement to prove her age for the appreciation of minority,
either as an element of the crime or as a qualifying circumstance. The decision goes on to state
that in the absence of (a) certificate of live birth, (b) authentic document, or (c) testimony of
the victim’s mother or relatives concerning the victim’s age, complainant’s testimony will
suffice provided that it is expressly and clearly admitted by the accused.
In the case at bar, private complainant categorically disclosed that she was only ten (10)
[96]
years old at the time of the first rape in 1995
and fifteen (15) years of age when she was
[97]
last raped by appellant.
Appellant Ceredon admitted these in a confrontation between him
[98]
and private complainant, witnessed by their mother and other relatives.
More than that, not only did the defense fail to object to complainant’s claim to minority
when it was consistently bared during the trial; the accused, through his plea of guilt, admitted
to the victim’s age as alleged in the informations against him.

[99]

cannot claim ignorance of the age of the victim as she is his own sister.

Furthermore, appellant

[100]

Anent the Pruna requirement that the court make a categorical finding as to age, the RTC
had this to say:

[101]

True, AAA was not able to tell the exact month and date of the first nine incidents but
this is not fatal to her credibility. She is only about ten (10) years old in 1995 and about eleven
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(11) years old in 1996, she being born on February 18, 1985 and therefore it is but natural for
her not to remember the dates more so when it has a very negative, horrifying and traumatic
effect and impact on her life. (Underscoring supplied)

Death penalty repeal and damages
In order that the rape be qualified, there need only be one qualifying circumstance
present.

Here, We have two – relationship and age.

Even assuming that the

circumstance of age had not been duly proven, it makes no difference as to the final
outcome of this case as the circumstance of relationship of appellant to the victim cannot
be denied.
[102]
As the death penalty has been repealed through R.A. No. 9346,
entitled “An Act
Prohibiting the Imposition of Death Penalty in the Philippines,” appellant’s sentence should
be downgraded from death to reclusion perpetua. Section 2 of the said law pertinently
provides:
Section 2. In lieu of the death penalty, the following shall be imposed:
(a)

the penalty of reclusion perpetua, when the law violated makes use of the
nomenclature of the penalties of the Revised Penal Code; or

(b) the penalty of life imprisonment, when the law violated does not make use of the
nomenclature of the penalties of the Revised Penal Code.

Notwithstanding the reduction of the penalty imposed on appellant, he is not eligible for
parole following Section 3 of the law, which reads:
Section 3.
Persons convicted of offenses punished with reclusion perpetua, or
whose sentences will be reduced to reclusion perpetua, by reason of this Act, shall not be
eligible for parole under Act No. 4103, otherwise known as the Indeterminate Sentence Law,
as amended.

Anent the CA award of damages, civil indemnity in the amount of P75,000.00 is correct
as each count of rape is qualified by circumstances which warrant the imposition of the death
[103]
penalty.

With respect to moral damages, the awarded amount of P50,000.00 must be
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[104]
increased to P75,000.00, without need of pleading or proof of basis.

The additional

amount of P25,000.00 as exemplary damages to AAA is likewise justified due to the presence
[105]
of the qualifying circumstances of minority and relationship.
WHEREFORE, the Court of Appeals judgment of conviction is AFFIRMED with the
MODIFICATION that the penalty imposed in each case is hereby changed from death to
reclusion perpetua, without eligibility for parole. Further, the award of moral damages to AAA
in the amount of P50,000.00 is increased to P75,000.00.

SO ORDERED.

RUBEN T. REYES
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING
Associate Justice

ANGELINA SANDOVAL-GUTIERREZ

CONSUELO YNARES-SANTIAGO
Associate Justice

ANTONIO T. CARPIO
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* No part. Justice Nazario is on official leave per Special Order No. 484 dated January 11, 2008.
** No part. Justice Velasco, Jr. is on official leave.
*** No part. Justice Nachura participated in the present case as Solicitor General.
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DECISION

BRION, J.:

We decide the appeal filed by the accused Nilo Rocabo (appellant) from the May 31,
[1]
2010 decision of the Court Appeals (CA) in CA-G.R. CEB-CR-H.C. No. 00730.
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THE FACTUAL ANTECEDENTS
[2]
in the Regional Trial Court (RTC),
[3]
Branch 10, Abuyog, Leyte, with 3 counts of incestuous rape committed against his 11-year
[4]
[5]
[6]
[7]
on April 27
and 29,
1999 and May 1, 1999.
The appellant
old daughter AAA
On August 18, 1999, the appellant was charged

pleaded not guilty to all the charges against him. In the joint trial that followed, AAA testified
on the details of the crimes.
On April 27, 1999, while AAA was sleeping in the living room of her grandmother’s
house, her father (the appellant) woke her up and told her to go to their house at the back of
[8]
her grandmother’s house.
On reaching their house, the appellant told her to go to the
[9]
While inside the room, the appellant removed her shorts and underwear, and told her
room.
[10]
The appellant then undressed himself, kissed her, and inserted his private
to lie down.
[11]
Two days later, on April 29, 1999, while AAA was watching
organ into her vagina.
[12]
The appellant
television at her grandmother’s house, the appellant told her to go home.
[13]
[14]
The appellant then kissed her on the neck.
once again told AAA to go inside the room.
Two days later, on May 1, 1999, while AAA was playing in the street, the appellant called her
[15]
home and told her again to go to the room.
The appellant then undressed her, made her lie
[16]
When BBB, AAA’s
down, kissed her, and inserted his private organ into her vagina.
mother, discovered what happened, she brought AAA on May 27, 1999 to the Burauen District
[17]
Hospital for a medical examination.
The medical examination revealed an old healed
[18]
hymenal laceration.
The appellant denied the charges against him, claiming that he was roasting pig for the
fiesta on April 27, 1999 with Ernie Dagami, and that he was at home with BBB and their
[19]
children on April 29 and May 1, 1999.
He alleged that BBB instigated the case against
[20]
him because she was afraid that he would file an adultery case against her.
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THE RTC RULING
In its January 12, 2007 Decision, the RTC acquitted the appellant for the alleged rape
committed on April 29, 1999, but found him guilty of 2 counts of incestuous rape committed
[21]
on April 27 and May 1, 1999.
It gave full credence to AAA’s testimony and rejected the
appellant’s denial. It noted that AAA cried while narrating in court her father’s monstrous acts,
and that no child would fabricate a rape charge against her own father. The RTC sentenced the
appellant to reclusion perpetua for two counts of rape and ordered him to pay AAA P75,000 as
[22]
moral damages and P25,000 as exemplary damages for each count.
THE CA RULING
On intermediate appellate review, the CA affirmed the appellant’s conviction. It rejected
the appellant’s attack on AAA’s credibility, noting that it was improbable for a child of tender
years to concoct a tale of sexual molestation committed by her own father just because she was
persuaded to do so by her mother; that inconsistencies on minor details proved that AAA’s
testimony was not rehearsed; that the delay in reporting the rape incidents did not affect AAA’s
credibility because there was no uniform reaction for rape victims. The CA noted that the
absence of fresh hymenal lacerations does not negate that rape was committed since hymenal
[23]
lacerations are not an element of rape.
From the CA, the case is now with us for final review.
OUR RULING
We affirm the appellant’s conviction.
We have examined the records and we entertain no doubt that the appellant raped AAA.
We find AAA's testimony convincing and straightforward. We, therefore, have no reason to
reverse or modify the findings of the RTC on the credibility of AAA's testimony, more so in the
present case where the said findings were affirmed by the CA. As the RTC and the CA did, we
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reject the appellant’s denial. Not only is denial an inherently weak defense, it cannot also
[24]
prevail over the positive testimony of the offended party.
While we affirm the factual findings of the RTC and the CA, we note that neither court
fully appreciated nor discussed the penalty properly imposable on the appellant.
Since the rape incidents happened on April 27 and May 1, 1999, the applicable laws are
[25]
Article 266-A and Article 266-B of the Revised Penal Code, as amended,
which provide:
ART. 266-A. Rape: When and How Committed. – Rape is committed:
xxxx
d)
When the offended party is under twelve (12) years of age or is demented,
even though none of the circumstances mentioned above be present.
xxxx
ART. 266-B. Penalty. – Rape under paragraph 1 of the next preceding article shall be
punished by reclusion perpetua.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of
the following aggravating/qualifying circumstances:
1)
When the victim is under eighteen (18) years of age and the offender is a
parent, ascendant, step-parent, guardian, relative by consanguinity or affinity within the third
civil degree, or the common-law spouse of the parent of the victim[.]

In the present case, the Informations charging the appellant with the crimes of rape
clearly alleged that the appellant had carnal knowledge of his daughter, AAA, who was only 11
[26]
years old when the rapes were committed on April 27 and May 1, 1999.

The prosecution's

evidence clearly shows AAA's age and filiation by the appellant; AAA’s duly presented
Certificate of Live Birth showed that she was born on June 7, 1987 to spouses Nilo Rocabo
[27]
and BBB.
With the basic elements of the crime charged, AAA’s minority and her relationship to the
appellant having been alleged in the Informations and duly proven, we find the appellant guilty
of two counts of qualified rape, as the lower courts did. In view of the enactment of Republic
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[28]
the penalty of death that should have been meted out to the appellant under
Act No. 9346,
Articles 266-A and 266-B of the Revised Penal Code, shall now be reclusion perpetua for each
[29]
count of qualified rape, without eligibility for parole.
Lastly, we modify the appellant’s civil liability to include civil indemnity and to increase
the exemplary damages awarded. Civil indemnity is automatically awarded upon proof of the
[30]
commission of the crime by the offender.

Under prevailing jurisprudence, the offended

party is entitled to P75,000 as civil indemnity, P75,000 as moral damages, and P30,000 as
exemplary damages to deter other persons with perverse or aberrant sexual behavior from
[31]
sexually abusing their children.
WHEREFORE, the May 31, 2010 Decision of the Court of Appeals in CA-G.R.
CEB-CR-H.C. No. 00730 is hereby AFFIRMED with MODIFICATION. Appellant Nilo
Rocabo is found guilty beyond reasonable doubt of two (2) counts of Qualified Rape and
sentenced to suffer the penalty of reclusion perpetua for each count, without eligibility for
parole. He is also ordered to pay AAA P75,000 as civil indemnity, P75,000 as moral damages,
and P30,000 as exemplary damages for each count of rape.

SO ORDERED.

ARTURO D. BRION
Associate Justice

WE CONCUR:
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Chief Justice
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[1]
Penned by Associate Justice Edwin D. Sorongon, and concurred in by Associate Justices Socorro B. Inting and Eduardo B.
Peralta, Jr. of the Twentieth Division; rollo, pp. 3-16.
[2]
Except for the dates of the commission of the crime, the Informations were identically worded, thus:
“That on or about the 27th day of April 1999, in the Municipality of La Paz, Province of Leyte, Philippines, and within the
jurisdiction of this Honorable Court, the above-named accused, with lewd designs and by means of force, violence and
intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge of [AAA], his 11-year old daughter,
against her will and without consent.” (CA rollo, p. 26.)
[3]
See REVISED PENAL CODE, Article 266-A, as amended by Republic Act No. 8353, otherwise known as the Anti-Rape Law
of 1997, which became effective on October 22, 1997.
[4]
Consistent with People v. Cabalquinto (G.R. No. 167693, September 19, 2006, 502 SCRA 419) the real name of the rape victim
is withheld and, instead, fictitious initials are used to represent her. Also, the personal circumstances of the victim or any other
information tending to establish or compromise her identity, as well as those of her immediate family or household members, is not
disclosed.
[5]
Docketed as Criminal Case No. 1857.
[6]
Docketed as Criminal Case No. 1856.
[7]
Docketed as Criminal Case No. 1855.
[8]
TSN, September 2, 2004, pp. 5-6.
[9]
Id. at 7.
[10]
Id. at 8-11.
[11]
Id. at 11-14.
[12]
Id. at 15.
[13]
Ibid.
[14]
Id. at 15-16.
[15]
Id. at 16-18.
[16]
Ibid.
[17]
Id. at 19-20.
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TSN, July 29, 2004, pp. 4-5; Exhibit “A,” original records (Criminal Case No. 1857), p. 50.
TSN, July 27, 2006, pp. 4-10 and 18-21.
Id. at 13-14.
The dispositive portion of the decision reads:
WHEREFORE, foregoing premises considered, judgment is hereby rendered as follows:
1.
In Criminal Case No. 1855, the accused NILO ROCABO is found guilty beyond reasonable doubt of the crime as charge
[sic], and to suffer the penalty of RECLUSION PERPETUA, and is ordered to pay the offended party the amount of Seventy
Five Thousand Pesos (P75,000.00) as Moral Damages and Twenty Five Thousand Pesos (P25,000.00) as Exemplary
Damages and to pay the costs.
2.
In Criminal Case No. 1856, the accused NILO ROCABO is ACQUITTED, for failure of the prosecution to prove his guilt
beyond reasonable doubt.
3.
In Criminal Case No. 1857, the accused NILO ROCABO is found guilty beyond reasonable doubt of the crime as charge
[sic], and to suffer the penalty of RECLUSION PERPETUA, and is ordered to pay the offended party the amount of Seventy
Five Thousand Pesos (P75,000.00) as Moral Damages and Twenty Five Thousand Pesos (P25,000.00) as Exemplary
Damages and to pay the costs. (CA rollo, p. 50.)
Original records (Criminal Case No. 1857), pp. 122-132.
Supra note 1.

[24]

People v. Pelagio, G.R. No. 173052, December 16, 2008, 574 SCRA 53, 62; and People v. Bon, G.R. No. 166401, October 30,
2006, 506 SCRA 168, 185.
[25]
Supra note 3.
[26]
Original records (Criminal Case No. 1857), p. 1; original records (Criminal Case No. 1855), p. 1.
[27]
Exhibit “B,” original records (Criminal Case No. 1857), p. 69.
[28]
Entitled “An Act Prohibiting the Imposition of Death Penalty in the Philippines," took effect on June 30, 2006.
[29]
Sec. 3. Person convicted of offenses punished with reclusion perpetua, or whose sentences will be reduced to reclusion
perpetua, by reason of this Act, shall not be eligible for parole under Act No. 4180, otherwise known as the Indeterminate
Sentence Law, as amended.
[30]
People v. Amatorio, G.R. No. 175837, August 9, 2010; and People v. Baun, G.R. No. 167503, August 20, 2008, 562 SCRA 584,
602.
[31]
People v. Sambahon, G.R. No. 182789, August 3, 2010; and People v. Sobusa, G.R. No. 181083, January 21, 2010, 610 SCRA
538, 559.
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DECISION

LEONARDO-DE CASTRO, J.:

[1]
On appeal is the Decision

dated January 30, 2008 of the Court of Appeals in
[2]

CA-G.R. CR.-H.C. No. 00136, affirming in toto the Decision

dated May 9, 2005 of the

Regional Trial Court (RTC), Branch 39 of Polomolok, South Cotabato, in Criminal Case Nos.
585 and 586, which found accused-appellant Daniel Ortega (Ortega) guilty of two counts of
[3]
rape committed against his daughter AAA.

The RTC sentenced Ortega to reclusion
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perpetua for each count of rape, and ordered him to pay AAA the amounts of P50,000.00 as
civil indemnity, P50,000.00 as moral damages, and P25,000.00 as exemplary damages for each
count of rape.
The two Informations filed before the RTC against Ortega read:
Criminal Case No. 585:
That sometime in 1995, in the residence of the accused and complainant, at Barangay
[xxx], Municipality of Polomolok, Province of South Cotabato, Philippines, and within the
jurisdiction of this Honorable Court, the said accused, by means of force and intimidation, did
then and there willfully, unlawfully and feloniously lie and succeed in having carnal knowledge
[4]
of [AAA], a sixteen (16)[-]year[-]old girl and daughter of said accused Daniel Ortega.
Criminal Case No. 586:
That sometime in 1990, in the residence of the accused and complainant, at Barangay
[xxx], Municipality of Polomolok, Province of South Cotabato, Philippines, and within the
jurisdiction of this Honorable Court, the said accused, by means of force and intimidation, did
then and there willfully, unlawfully and feloniously lie and succeed in having carnal knowledge
[5]
of [AAA], an eleven[-]year[-]old girl and daughter of said accused Daniel Ortega.

At his arraignment, Ortega pleaded “not guilty” to both charges.
The prosecution called to the witness stand AAA, the victim, and Dr. Porfirio P. Pasuelo,
Jr. (Dr. Pasuelo), the physician who conducted the physical examination of AAA; while the
defense presented Ortega, the accused, as its lone witness.
The prosecution’s version of events is as follows:
Private-complainant [AAA] is the daughter of accused-appellant. [AAA] lived with
accused-appellant and her step-mother in X X X.
In 1990, then 11 year old [AAA] was at home, when accused-appellant suddenly
dragged her from the kitchen to her bedroom. [AAA], with all her strength, resisted and cried.
She then tried to cling on a wooden wall but it did not help her in any way. When inside the
room, accused-appellant forcibly undressed [AAA]. [AAA] tried to cover her body but her
effort proved futile. Accused-appellant succeeded in overpowering her and laid her down on
the bed. Accused-appellant, thereafter, mounted and inserted his penis to [AAA]’s vagina, and
made pumping motions. [AAA] cried for help but to no avail. After raping his daughter,
accused-appellant threatened [AAA] not to tell the incident to anyone.
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In 1995, [AAA] who was then 16-years old, would again suffer the same harrowing
ordeal in the hands of her own father.
It happened when accused-appellant and [AAA] were at home. Accused-appellant
removed her shorts, shirt and underwear and laid her down on the bed. Accused-appellant
then undressed himself, mounted and inserted his penis into [AAA]’s vagina. During the
sexual act, [AAA] felt pain in her vagina.
As a result of the incident, [AAA] got pregnant but had a miscarriage thereafter. Later
on, she ran away from home and reported the incidents to the police.
On May 9, 2006, Dr. Porfirio Pasuelo, Jr., the Municipal Health Office of Polomolok,
South Cotabato, conducted a medical examination on [AAA]. The medical examination
revealed that [AAA] has a loose vaginal opening as it easily admitted a forefinger, an
indication that there was already a prior intrusion in [AAA]’s genitalia. Dr. Pasuelo did not
[6]
find lacerations on [AAA]’s vagina.

Ortega relied on denial and alibi. Below is the gist of his testimony:
Appellant admitted that he had maltreated the complainant in trying to discipline her,
but he vehemently denied that he raped her in both incidents. He testified that he never stayed
at Polomolok in 1990. He, who was a sergeant, was assigned at Lebak, Sultan Kudarat, and
only his son Roldan lived with him in the camp. In December 1990, his wife lived with him at
Alabel, Sarangani Province, where he was “held up” by his battalion for having lost a firearm.
Appellant stated that complainant had run away from home many times when he was
still attending military operations. He admitted that he was never close to the complainant and
that latter was jealous of his children from his second wife. He surmised that because of this
jealousy, the complainant fabricated these rape charges against him. His friend Nonoy Somito
intimated to him that complainant was sexually molested thrice by the latter’s admirer in
[7]
1995.

On May 9, 2005, the RTC rendered its Decision finding Ortega guilty beyond reasonable
doubt of two counts of rape and sentencing him thus:
WHEREFORE, finding the guilt of the accused DANIEL ORTEGA, beyond
reasonable doubt of the crime of TWO (2) COUNTS OF RAPE, defined and penalized under
Article 335, of the Revised Penal Code, the other defined and penalized under Article 335, of
the Revised Penal Code, as amended by R.A. No. 7659.
The Court hereby sentenced the accused to suffer the penalty of imprisonment of
reclusion perpetua for each count of rape and he shall pay private complainant P50,000.00
as civil indemnity for every rape committed, P50,000.00 as moral damages and the amount of
P25,000.00 as exemplary damages and to pay the cost.

10/10/2014 10:57 AM

G.R. No. 186235

4 of 17

http://sc.judiciary.gov.ph/jurisprudence/2012/january2012/186235.htm

Upon finality of Decision, the Branch Clerk of Court is hereby directed to forward the
complete records of this case to the Clerk of Court of the Court of Appeals, Cagayan de Oro
City for its intermediate review pursuant to the OCA Circular No. 57-2005 dated 12 May 2005
[8]
and Supreme Court Administrative Circular No. 20-2005 dated 19 May 2005.

In accordance with the Office of the Court Administrator Circular No. 57-2005 dated
May 12, 2005 and Supreme Court Administrative Circular No. 20-2005 dated May 19, 2005,
the RTC forwarded the complete records of the case to the Court of Appeals, Cagayan de Oro
City, for its immediate review.
[9]
After Ortega filed his Accused-Appellant’s Brief on October 18, 2006 and the People,
through the Office of the Solicitor General, submitted its Appellee’s Brief

[10]
on March 2,

2007, the Court of Appeals promulgated its Decision on January 30, 2008, denying Ortega’s
appeal and affirming in toto the assailed RTC judgment.
[11]
Ortega filed on March 14, 2008 with the Court of Appeals a Notice of Appeal.
In a Resolution dated March 16, 2009, we accepted Ortega’s appeal and required the
parties to file their respective supplemental briefs, if they so desire. We also required the
Provincial Jail Warden of South Cotabato Rehabilitation and Detention Center to confirm the
[12]
commitment of Ortega to prison and to submit to us a report thereon.
[13]
[14]
and the People
waived the filing of supplemental briefs and,
Both Ortega
instead, opted to stand by the briefs they filed before the Court of Appeals.
On May 14, 2009, this Court received a letter from Provincial Warden Jesus S. Sta. Cruz
of the Provincial Jail Management Division, Koronadal City, South Cotabato, with the
information that Ortega was already transferred/committed to the custody of the Penal
Superintendent of the Davao Prison and Penal Farm, Panabo, Davao del Norte on June 22,
[15]
2008.
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We now consider the same assignment of error raised by Ortega before the Court of
Appeals:
THE COURT A QUO GRAVELY ERRED IN CONVICTING APPELLANT OF THE CRIME
CHARGED DESPITE THE FAILURE OF THE PROSECUTION TO PROVE HIS GUILT
[16]
BEYOND REASONABLE DOUBT.

Ortega averred that the RTC ignored or overlooked facts or circumstances which cast
serious doubt on AAA’s credibility and claims of rape, particularly: (1) AAA did not mention at
all in her testimony that Ortega succeeded in having carnal knowledge of her in 1995 with the
use of force and intimidation, a vital element of the crime of rape; (2) the incident in 1990
cannot be considered rape because as AAA testified, Ortega only threatened her after he had
carnal knowledge of her; (3) AAA did not struggle or exert real resistance to protect her
chastity against an unarmed Ortega or to attract attention from neighbors, casting doubt on
whether the carnal act was committed without her consent; (4) AAA could not remember the
date or even just the month when the two alleged rape incidents occurred and not mentioning at
all the time (whether day or night) of the alleged second rape incident; (5) AAA testified that
she became pregnant as a result of the alleged second rape incident in 1995, contradicting her
statement in her Affidavit that she was only three months pregnant as of May 9, 1996, meaning,
she conceived the baby only in 1996; (6) the RTC erroneously ruled that AAA’s declaration of
defloration was corroborated by Dr. Pasuelo’s finding that AAA’s vaginal opening admitted a
forefinger, when the very same physician admitted that such finding is not conclusive proof that
a woman already experienced sexual intercourse; (7) AAA’s claims that she was pregnant by
May 9, 1996 and she eventually had a miscarriage were not supported by independent
evidence, such as by a doctor’s finding; (8) AAA stated in her sworn statement that she was 11
years old when she was first raped by Ortega in 1990, but she testified during trial that she was
born on August 11, 1980 and was raped before her birthday in 1990, which would mean she
was just 10 years old at the time of the alleged first rape incident; and (9) although not
mentioned in her Affidavit nor her testimony during direct examination, AAA would claim
during her cross examination that Ortega bathed her before raping her.
Ortega’s arguments boil down to the insufficiency of the evidence for the prosecution to
support his conviction for two counts of rape, especially considering the doubtful credibility of
AAA.

10/10/2014 10:57 AM

G.R. No. 186235

6 of 17

http://sc.judiciary.gov.ph/jurisprudence/2012/january2012/186235.htm

We reiterate the following standard in reviewing an appeal from a conviction for rape:
In reviewing rape cases, this Court had always been guided by three well-entrenched
principles: (1) an accusation of rape can be made with facility and while the accusation is
difficult to prove, it is even more difficult to disprove; (2) considering that in the nature of
things, only two persons are usually involved in the crime of rape, the testimony of the
complainant should be scrutinized with great caution; and (3) the evidence for the prosecution
must stand or fall on its own merits and cannot be allowed to draw strength from the weakness
[17]
of the evidence for the defense.

Yet, we have also held that an accused may be convicted solely on the basis of the
victim’s testimony, provided that such testimony is logical, credible, consistent, and
convincing. At the witness stand, AAA related her painful ordeal in 1990, to wit:
Q
A

Now, sometime in 1990 in the house where you are staying, do you remember if there is
something that happened to you and your father?
Yes, sir.

Q
A

What was that incident?
He placed himself on top of me and undressed me.

COURT:
Q
A

Which comes first, his putting himself on top of you or undressing?
The undressing.
xxxx

PROS. MADURAMENTE:
Q
A

What part of the house did this take place?
Inside the room.

Q
A

Were there other people other than your father and you?
None, sir?

Q
A

What time of the day was that?
Morning.

Q
A

Have you already eaten your breakfast?
Yes, sir.
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Q
A

Now, how did he do it?
He undressed me and afterwards he put himself on top of me.

Q
A

Now, after placing himself on top of you, what did he do?
He made a pumping motion.

Q
A

Now, were you completely naked?
Yes, sir.

Q
A

And where did you lay if any?
In the bed.

Q
A

Did he place you in bed or did you go there by yourself?
He placed me there.
xxxx

PROS. MADURAMENTE:
Q
A

After lying naked on bed, what happened next?
He abused me.

Q

How did he abuse you?
xxxx

COURT:
Q
A

What do you mean when you said you were abused by him?
I asked for help.
xxxx

PROS. MADURAMENTE:
Q
A

When did you ask for help?
Me.

Q
A

Why were you asking for help?
Because I was raped.

COURT:
Q
A

When you said you were raped, can you tell us how did your father raped you?
He inserted his into mine.
xxxx

PROS. MADURAMENTE:
Q

So his penis penetrated your vagina?
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[18]
A

Yes, sir.

AAA also recounted the second rape incident in 1995, as follows:
Q
A

Now, in 1995, do you remember if there was any unusual incident that happened
between you and your father?
Yes, sir.

Q
A

What was that incident about?
I was raped.

Q
A

Who raped you?
My father.

Q
A

Where?
Still at the house.
xxxx

PROS. MADURAMENTE:

Q
A

How did he raped you?
He undressed me, he removed my t-shirt and short pant[s].

Q
A

In the same room where you were raped?
Yes, sir.

Q
A

After removing your clothings, your short pants and underwear, what happened?
He made me lay down.

COURT:
Q
A

Where?
In the bed.

COURT:
Q

Alright, proceed.

PROS. MADURAMENTE:
Q
A

As you were already lying down, what happened?
He undressed himself and rode on me.

Q
A

When he was already on top of you, what happened next?
He inserted his penis into my vagina.
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Q
A

Did his penis really penetrated your vagina?
Yes, sir.

COURT:
Q
A

What did you feel?
[19]
It was painful.

The RTC gave AAA’s testimony great weight and credibility, considering that it was clear
and untainted and could only have been given by one who was subjected to such a harrowing
experience. There is no compelling reason for us to disturb these RTC findings.
[20]
In People v. Velasco,
we declared that:
We therefore see no cogent reason to doubt the complainant's credibility. It has long
been established that the testimony of a rape victim, especially a child of tender years, is given
full weight and credit. A rape victim who testifies in a categorical, straightforward,
spontaneous and frank manner, and remains consistent, is a credible witness. Furthermore, this
Court has repeatedly ruled that matters affecting credibility are best left to the trial court
because of its unique opportunity to observe that elusive and incommunicable evidence of the
witness' deportment on the stand while testifying, an opportunity denied the appellate courts
[21]
which usually rely only on the cold pages of the mute records of the case.

Ortega’s insistence on the lack of evidence proving that he used force and intimidation
during both incidents of rape does little to change our mind. In incestuous rape of a minor, it is
not necessary that actual force and intimidation be employed. The moral ascendancy of
appellant over the victim, his daughter, renders it unnecessary to show physical force and
[22]
intimidation. Our following observations in People v. Chua
are enlightening:
In Philippine society, the father is considered the head of the family, and the children
are taught not to defy the father's authority even when this is abused. They are taught to
respect the sanctity of marriage and to value the family above everything else. Hence, when
the abuse begins, the victim sees no reason or need to question the righteousness of the father
whom she had trusted right from the start. The value of respect and obedience to parents
instilled among Filipino children is transferred into the very same value that exposes them to
risks of exploitation by their own parents. The sexual relationship could begin so subtly that
the child does not realize that it is abnormal. Physical force then becomes unnecessary. The
perpetrator takes full advantage of this blood relationship. Most daughters cooperate and this
is one reason why they suffer tremendous guilt later on. It is almost impossible for a daughter
to reject her father's advances, for children seldom question what grown-ups tell them to
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[23]
do.

In this case, Ortega took advantage of his overpowering moral and physical ascendancy
over AAA, which was reinforced even further by the fact that having been separated from
AAA’s mother, Ortega alone exercised parental authority over AAA. Indeed, in rape committed
by a father, his moral ascendancy and influence over the victim substitute for the requisite
force, threat, and intimidation, and strengthen the fear which compels the victim to conceal her
dishonor. AAA was sufficiently cowed into silence by the physical superiority and moral
influence which her father exercised over her even though he may have been unarmed when the
rape incidents took place.

Thus, contrary to Ortega’s argument, evidence of force and

intimidation is not necessary for his conviction for two counts of rape.
The purported inconsistencies or contradictions in AAA's testimony vis-a-vis her sworn
statement do not adversely affect her credibility. AAA was a minor at the time she was first
raped by her father, Ortega. Her painful experience, followed by the police investigation,
medical examination, and court trial in full view of the public, surely placed her under a lot of
pressure and caused her confusion, given her tender age. We have repeatedly held that “the
precise time of the commission of the crime is not an essential element of rape and it has no
[24]
bearing on its commission.”
Despite her failure to give the exact time and date of the two
rape incidents, AAA was able to recall in detail how the sexual assault was committed against
her by Ortega.
AAA’s credibility is also not impaired by her unsubstantiated claim of pregnancy and
miscarriage as a result of the 1995 rape and her allegation, made for the first time during cross
examination, that Ortega had bathed her prior to the 1990 rape. These matters have no
significant effect on AAA's testimony that Ortega had carnal knowledge of her against her will.
Time and again, we have held that “a few discrepancies and inconsistencies in the testimonies
of witnesses referring to minor details and not in actuality touching upon the central fact of the
crime do not impair the credibility of the witnesses. Instead of weakening their testimonies,
such inconsistencies tend to strengthen the witnesses’ credibility because they discount the
[25]
possibility of their being rehearsed.”
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We give scant consideration to Ortega’s assertion that AAA only charged him with rape
because she was jealous of her half-siblings. Such a reason is too flimsy and insignificant for a
daughter to falsely charge her father with so serious a crime and to publicly disclose that she
had been raped and then undergo the concomitant humiliation, anxiety, and exposure to public
[26]
trial. As we ratiocinated in People v. Ponsica
:
It bears emphasis that when the offended parties are young and immature girls from the
ages of twelve to sixteen, courts are inclined to lend credence to their version of what
transpired, considering not only their relative vulnerability but also the shame and
embarrassment to which they would be exposed by court trial if the matter about which they
testified is not true. It is instinctive for a young, unmarried woman to protect her honor and it
is thus difficult to believe that she would fabricate a tale of defloration, allow the examination
of her private parts, reveal her shame to the small town where she grew up, and permit herself
[27]
to be subject of a public trial had she not really been ravished.

[28]
:
We further ruled in People v. Surilla

[I]t [is] most unnatural for a fourteen (14) year old to concoct a tale of defloration against her
very own father just to get back at him for having physically manhandled her. Certainly, an
unmarried teenage lass would not ordinarily file a complaint for rape against anyone, much
less, her own father, undergo a medical examination of her private parts, submit herself to
public trial and tarnish her family’s honor and reputation, unless she was motivated by a potent
[29]
desire to seek justice for the wrong committed against her.

AAA’s testimony was corroborated by the medical findings of Dr. Pasuelo, the
examining physician. In his report, Dr. Pasuelo stated that although AAA’s hymen was still
intact and no laceration or healed laceration was seen, her genital organ admitted a forefinger.
He explained during trial that a woman’s hymen may remain intact even if the woman had
already experienced several sexual intrusions because a hymen is elastic.

Our following

[30]
ruling in People v. Dy
finds application in the case at bar:
Further, lack of lacerated wounds does not negate sexual intercourse. A freshly broken
hymen is not an essential element of rape. Even the fact that the hymen of the victim was still
intact does not negate rape. As explained by Dr. Maximo Reyes, medico-legal officer of the
NBI, there are hymens that may admit without necessarily producing laceration and there are
[31]
hymens that may admit injuries that will produce such laceration.
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At any rate, “in crimes against chastity, the medical examination of the victim is not an
indispensable element for the successful prosecution of the crime as her testimony alone, if
[32]
credible, is sufficient to convict the accused thereof, as in this case.”
As correctly held by the RTC, Ortega’s defense of alibi and denial cannot prevail over
the clear, positive and convincing testimony of AAA. AAA positively identified his father
Ortega as the one who raped her. “Positive identification, where categorical and consistent and
without any showing of ill motive on the part of the eyewitness testifying on the matter,
prevails over alibi and denial which if not substantiated by clear and convincing evidence are
[33]
negative and self-serving evidence undeserving of weight in law.”
The RTC correctly imposed upon Ortega the penalty of reclusion perpetua for each
count of rape.
In Criminal Case No. 586, the rape was committed sometime in 1990, that is, prior to the
effectivity of Republic Act No. 7659 (the Death Penalty Law) on December 31, 1993. Prior to
its amendment, Article 335 of the Revised Penal Code imposed the penalty of reclusion
perpetua for the crime of rape.
In Criminal Case No. 585, the rape was committed in 1995, thus, Article 335, as
amended by Republic Act No. 7659, already applies. It provides:
Art. 335. When and how rape is committed - Rape is committed by having carnal
knowledge of a woman under any of the following circumstances:
1.

By using force or intimidation.

2.

When the woman is deprived of reason or otherwise unconscious; and

3.

When the woman is under twelve years of age or is demented.

The crime of rape shall be punished by reclusion perpetua.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of
the following attendant circumstances:
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1. when the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil
degree, or the common-law spouse of the parent of the victim.

Under Article 335, as amended, the twin circumstances of minority and relationship are
in the nature of qualifying circumstances because they alter the nature of the crime of rape and
increase the penalty. As special qualifying circumstances they must be specifically pleaded or
alleged and proved with certainty in the information, otherwise, the death penalty cannot be
imposed.
In this case, AAA’s relationship with Ortega was properly indicated in the Information
and proven in the course of the trial. The Information clearly stated that Ortega had carnal
knowledge with his daughter AAA and
Ortega admitted in open court that AAA is his daughter. However, AAA’s minority, although
alleged in the Information, was not sufficiently proven by the prosecution. Minority as a
qualifying circumstance must be proved with equal certainty and clearness as the crime itself.
[34]
Here, the Information stated and AAA herself averred in her sworn statement

that she was

11 years of age when she was first raped by her father in 1990. However, AAA later testified
[35]
before the RTC that she was born on August 11, 1990
and her father raped her for the first
time before her birthday on August 11, 1990, making her less than 10 years of age. While
Ortega confirmed that AAA is his daughter, he could not remember AAA’s exact date of birth.
[36]
When questioned further during trial, he only said that AAA was born in 1979.
No other
evidence was presented to prove AAA’s exact age. Given the doubt as to AAA’s exact age, the
RTC properly convicted Ortega only of simple rape punishable by reclusion perpetua.
[37]
In People v. Alvarado,
we did not apply the death penalty because the victim’s age
was not satisfactorily established, thus:
We agree, however, that accused-appellant should not have been meted the death penalty on
the ground that the age of complainant was not proven beyond reasonable doubt. The
information alleged that, on July 26, 1997, the date of the rape, Arlene was 14 years old. In
her testimony, Arlene stated that she was 14 years old at the time of the incident. Accusedappellant confirmed this during the presentation of the defense evidence, but Lonelisa
Alvarado, complainant’s mother, testified that Arlene was born on November 23, 1983, which
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would mean she was only 13 years old on the date of the commission of the crime. No other
evidence was ever presented, such as her certificate of live birth or any other document, to
prove Arlene’s exact age at the time of the crime. As minority is a qualifying circumstance, it
must be proved with equal certainty and clearness as the crime itself. There must be
independent evidence proving the age of the victim, other than the testimonies of the
prosecution witnesses and the absence of denial by accused-appellant. Since there is doubt as
to Arlene’s exact age, accused-appellant must be held guilty of simple rape only and sentenced
[38]
to reclusion perpetua.

[39]
We similarly ruled in People v. Gavino

that:

In the case at bar, no birth certificate or similar authentic document was offered by the
prosecution to prove Wenna’s minority. Neither was it shown that they were lost, destroyed or
unavailable at the time of the trial. The testimony of the mother or the victim relative to the
latter’s age cannot be accepted as adequate proof thereof. In addition, we note that the
prosecution failed to adduce independent proof to establish appellant’s relationship with the
victim. Although Wenna’s filiation to appellant and minority was neither refuted nor contested
by the defense, proof thereof is critical considering the penalty of death imposed for qualified
rape. Thus, the prosecution’s failure to sufficiently establish Wenna’s minority and relationship
to appellant bars the latter’s conviction for qualified rape and the imposition of the extreme

[40]
penalty of death.

[41]
We further stressed in People v. Villarama

that:

Court decisions on the rape of minors invariably state that, in order to justify the
imposition of the death penalty, there must be independent evidence showing the age of the
victim. Testimonies on the victim’s age given by the prosecution witnesses or the lack of
denial of the accused or even his admission thereof on the witness stand is not sufficient. This
Court has held that, to justify the imposition of the death penalty for rape committed against a
child below 7, the minority of the victim must be proved with equal certainty and clarity as the
crime itself. The failure to sufficiently establish the victim’s age with factual certainty and
beyond reasonable doubt is fatal and consequently bars conviction for rape in its qualified
[42]
form.

As to the award of damages, the victim in a simple rape case is entitled to P50,000.00
civil indemnity and P50,000.00 moral damages, without need for proof.

An award for

exemplary damages is also proper to deter other fathers with perverse tendencies or aberrant
sexual behavior from sexually abusing their own daughter.

In line with our prevailing

jurisprudence, we increase the award of exemplary damages from P25,000.00 to P30,000.00 for
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[43]
each of the two counts of rape.
WHEREOF, the instant appeal is DENIED. The Decision dated January 30, 2008 of
the Court of Appeals in CA-G.R. CR.-H.C. No. 00136, affirming in toto the Decision dated
May 9, 2005 of the Regional Trial Court, Branch 39 of Polomolok, South Cotabato, in
Criminal Case Nos. 585 and 586, which found accused-appellant Daniel Ortega GUILTY
beyond reasonable doubt of two counts of rape, is AFFIRMED with the MODIFICATION
that the award of exemplary damages in favor of AAA is increased to P30,000.00 for each
count of rape.
SO ORDERED.

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson

LUCAS P. BERSAMIN
Associate Justice

MARIANO C. DEL CASTILLO
Associate Justice
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MARTIN S. VILLARAMA, JR.
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D E CI S I O N
CORONA, J.:

[1]
[2]
This is an appeal of the November 30, 2005 decision and June 29, 2006 resolution
of the Court of Appeals (CA) in CA-G.R. CR-H.C. No. 1375 which affirmed the decision of
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the Regional Trial Court (RTC) of Dagupan City, Branch 42 convicting appellant of the crime
of parricide and sentencing him to reclusion perpetua.
Appellant Renato Español was charged with killing his wife, Gloria Pascua Español, in
an Information that read:
That on or about the 2nd day of February, 2000, in the City of Dagupan, Philippines,
and within the jurisdiction of this Honorable Court, the above-named accused, RENATO
ESPAÑOL @ Atong, being then legally married to one GLORIA ESPAÑOL, with intent to
kill the latter, did then and there, [willfully], unlawfully and criminally, attack, assault and use
personal violence upon the latter by shooting her, hitting her on vital part of her body, thereby
causing her death shortly thereafter due to “Hypovolemic shock, hemorrhage, massive, due to
multiple gunshot wound” as per Autopsy Report issued by Dr. Benjamin Marcial Bautista,
Rural Health Physician, to the damage and prejudice of the legal heirs of said deceased,
GLORIA ESPAÑOL, in the amount of not less than FIFTY THOUSAND PESOS
(P50,000.00), Philippine Currency, and other consequential damages.
[3]
Contrary to Article 246 of the Revised Penal Code.

When arraigned, appellant pleaded “not guilty” to the charge. During the pre-trial, the
prosecution and defense agreed on the following stipulations and admissions:
1. That the appellant under detention and named in the information was the accused
who had been arraigned;
2. That the victim, Gloria Pascua Español, was the legal wife of appellant;
3. That Gloria and appellant were living together as husband and wife prior to
February 2, 2000 and that she was shot to death at the early dawn of February 2, 2000 at
Pantal, Dagupan City;
4. That before the victim was shot, appellant borrowed the tricycle of Federico Ferrer
and drove said tricycle with his wife inside the cab thereof from their house towards the house
of Felicidad Ferrer, sister of the victim;
[4]
5. That appellant and the victim lived in their own house with their four children.

Thereafter, trial ensued.
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The factual antecedents follow.
At about 2:00 a.m. of February 2, 2000, Domingo Petilla was waiting for his
companions at Pantal Road, Dagupan City. They were on their way to Manila. All of a
sudden, he heard two successive gunshots. A few moments later, a yellow tricycle sped past
him along Pantal Road headed towards Sitio Guibang, Dagupan City. The tricycle was driven
[5]
by a man wearing a dark-colored long-sleeved shirt.
Petilla’s companions arrived shortly thereafter on board a van. As they started loading
their things, they saw, through the lights of their vehicle, a person lying on the pavement along
Pantal Road. Upon closer scrutiny, they discovered the lifeless body of Gloria Español. They
[6]
immediately reported the matter to the police.
[7]
The gunshots were also heard by Harold Villanueva, a boatman working at the Pantal
River, while he was waiting for passengers at the dock about 100 meters away from the crime
scene. The shots were followed by the sound of a motorcycle’s revving engine. He then saw a
speeding yellow tricycle. The tricycle bore the name “Rina” in front of its cab. Its driver was
wearing a dark jacket and blue pants. The boatman was later told by a tricycle driver that there
was a dead body nearby. Out of curiosity, he (the boatman) went there and recognized the
[8]
victim as one of his regular passengers.
Felicidad Pascua Ferrer, sister of the victim, was told by the police and neighbors that
her sister was dead. She immediately proceeded to the place. Upon confirming that it was
[9]
indeed her sister, she asked bystanders to inform appellant about the death of his wife.
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A few minutes later, appellant arrived. Even before he saw his dead wife, he shouted
“She is my wife, she is my wife. Who killed her? Vulva of your mother! She was held up.”
Appellant stepped across the body and saluted the police investigator. He told the police that
he brought the victim to the place where she was found and that she could have been robbed of
[10]
the P2,000 he had earlier given her.
Meanwhile, Villanueva noticed that the appellant seemed to be wearing the same clothes
as those worn by the driver of the speeding tricycle he saw along Pantal Road right after he
[11]
heard the gunshots.
At around 3:00 a.m., appellant went to the house of Mateo Pascua, brother of Gloria, to
inform him that Gloria was held up and killed. They then proceeded to the scene of the crime
using the yellow tricycle of their brother-in-law, Federico Ferrer. The tricycle had the name
“Rina” emblazoned in front. On the way, Mateo noticed that the seats and floor of the tricycle
[12]
were wet. When asked about it, appellant did not answer.
Thereafter, at the morgue, appellant refused to look at the body and preferred to stay
[13]
outside.
The autopsy yielded the following results:
EXTERNAL FINDINGS
CADAVER WAS IN RIGOR MORTIS AND REGULAR BUILT.
GUNSHOT WOUND, POE, 0.7 CM, MID FRONTAL AREA, LEVEL 5 CM ABOVE THE
EYEBROW, COLLAR ABRASION, NO GUNPOWDER BURN, PENETRATING, SKULL
FRACTURE, BRAIN TISSUE.
POEx: NONE
GUNSHOT WOUND, POE, 1.5 CM, RIGHT MID AXILLIARY LINE, LEVEL 2 CM
BELOW THE RIGHT NIPPLE, LESS DENSE, GUNPOWDER BURN PERIPHERY,
COLLAR ABRASION, SKIN ABRASION POSTERIOR, PENETRATING.
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POEx: NONE
CONTUSION HEMATOMA AT THE RIGHT EYE AREA.
INTERNAL FINDINGS
INTRACRANIAL HEMORRHAGE, MODERATE
PENETRATING PERFORATING BRAIN TISSUE
INTRATHORACIC RIGHT, HEMORRHAGE MASSIVE
PENETRATING AND PERFORATING THRU AND THRU RIGHT [LUNG] AND HEART.
6TH [RIB] FRACTURE, 2.5 CM, LEFT MID CLAVICULAR LINE, MEDIAL
SLUG FOUND ABOVE THE 6TH [RIB], WITHIN THE MUSCLES, LEFT THORACIC
[14]
AREA.

Disturbed by appellant’s actuations, Felicidad asked the police to interrogate her
brother-in-law. At the police station, while appellant was being investigated, he requested
Senior Police Officer (SPO)1 Isagani Ico if he could talk privately with Felicidad. During their
talk, appellant begged Felicidad’s forgiveness and asked that he be spared from
[15]
imprisonment.
During the victim’s wake in their house, appellant hardly looked at his wife’s remains.
He chose to remain secluded at the second floor.

He repeatedly asked for Felicidad’s

forgiveness during the first night of the wake. At one point, Delfin Hernandez, a nephew of the
victim, approached appellant and asked why the latter killed his aunt. Appellant just kept
[16]
silent.
It was also disclosed by Norma Pascua Hernandez, Gloria’s other sister, that Gloria
confided to her appellant’s illicit relationship with a woman named Eva Seragas. Gloria went
to Eva’s house and confronted her about the adulterous relationship but appellant came to
Eva’s defense and forcibly dragged Gloria away. Later, Gloria had another heated argument
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[17]
with Eva. Norma pacified her sister and brought her home.
After the presentation of the prosecution’s evidence in-chief, the defense filed a demurrer
[18]
to evidence. The RTC denied the demurrer in an order dated August 21, 2000.
For his defense, appellant testified that he had been an employee of the Dagupan City
Water District since 1990. In the early morning of February 2, 2000, he and his wife were on
their way to downtown Dagupan City on board a tricycle driven by him to buy binuburan
(fermented cooked rice), a local medication for his ulcer. However, upon reaching Quimosing
Alley along Pantal Road, Gloria decided to alight and wake up her sister Felicidad who lived
[19]
nearby. Gloria and Felicidad were engaged in the trading of fish in Dagupan City.
After saying their goodbyes, appellant proceeded to the city proper alone. He bought
binuburan and other ulcer medications and went home. Around 2:30 a.m., a passing tricycle
driver informed him that the water engine of the Dagupan Water District was creating too much
[20]
noise. He decided to verify the information.
On his way there, appellant noticed a commotion along Pantal Road. An unidentified
man later told him, “Español, come here. Your wife is dead.” He immediately proceeded to the
scene of the crime. As he was about to embrace the dead body of his wife, someone tapped
him on the shoulder and said “No, don’t touch her, she is still to be investigated.” At the
morgue, he noticed that his wife had a bruise above her right elbow and that her zipper was
partially opened. After a few minutes, he asked to be excused for he could not bear the pain
[21]
and sorrow.
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He denied that he asked forgiveness from his sister-in-law Felicidad for killing his wife;
that he was barely around during his wife’s wake and that he did not respond to his nephew’s
[22]
accusation. He likewise denied having an adulterous relationship with Eva Seragas.
Rachel and Richwell Español, appellant’s children, corroborated their father’s story and
maintained that he was at their house resting at the time of the commission of the crime. They
insisted that he was always beside the coffin of their mother during the wake and that he had
no other woman. Rachel testified that she and her mother were close. If it were true that her
father had illicit relations with another woman, her mother would have confided in her.
On February 19, 2001, the RTC convicted appellant:
WHEREFORE, premises considered, the accused RENATO ESPAÑOL alias “Atong”
is hereby found guilty beyond reasonable doubt of the crime of PARRICIDE as defined by
Article 246 of the Revised Penal Code and penalized by R.A. 7659 otherwise known as the
Heinous Crime Law. Under the latter law, the offense is punishable by reclusion perpetua to
death and there being no aggravating circumstance alleged in the information, accused is
hereby sentenced to suffer the lesser penalty of reclusion perpetua. In addition, the death his
wife has to be indemnified by him in the amount of P50,000.00 and is further ordered to pay
to Felicidad Ferrer the amount of P20,000.00 as actual and compensatory damages. No moral
damages is awarded for the reason stated above.
SO ORDERED.

Aggrieved, appellant filed an appeal in this Court which we referred to the CA in
[23]
accordance with People v. Mateo.
The CA affirmed the RTC in a decision promulgated on
November 30, 2005. It denied reconsideration in a resolution dated June 29, 2006.
Hence this appeal.
The issue for our resolution is whether appellant is guilty of the crime of parricide.
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Under Article 246 of the Revised Penal Code, parricide is the killing of one’s legitimate
or illegitimate father, mother, child, any ascendant, descendant or spouse and is punishable by
the single indivisible penalty of reclusion perpetua to death:
Article 246. Parricide. – Any person who shall kill his father, mother or child, whether
legitimate or illegitimate, or any of his ascendants, or descendants, or his spouse, shall be guilty
of parricide and shall be punished by the penalty of reclusion perpetua to death.

In convicting the appellant, the RTC and CA found that the following circumstances
proved beyond reasonable doubt that he was guilty of parricide:
1.

appellant admitted that he was the one who brought his wife to the scene of the
crime minutes before the latter’s body was discovered. In other words, appellant was
with the victim around the time she was shot and killed.

2.

the tricycle which he used in transporting his wife was seen by Harold Villanueva
and Domingo Petilla traveling at a high speed coming from the direction where the
gunshots were heard.

3.

appellant, immediately after the incident, was wearing the same dark jacket and blue
jeans worn by the driver of the speeding tricycle.

4.

appellant asserted that his wife was robbed, even before the investigation had
started. However, the victim’s purse and other belongings were all found intact.

5.

appellant did not respond to his brother-in-law’s query as to why the tricycle’s
sidecar which appellant had used in transporting his wife was wet.

6.

appellant isolated himself during the nine-day wake of his wife.

7.

appellant repeatedly asked to be forgiven by Felicidad and spared from
imprisonment during the investigation of the case, which was corroborated by SPO1
Ico, and during the first night of the wake.

8.

appellant had a paramour, a certain Eva Seragas. A month prior to the killing, the
victim confided to her sister, Norma Fernandez, that she had a confrontation with her
husband’s paramour at the latter’s home, but appellant dragged and pulled her away.
[24]
A few days after, the two crossed paths again and quarreled.

We agree with the CA.
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These circumstances are proven facts. We are convinced that at around 2:00 a.m. of
February 2, 2000, appellant shot his wife twice on the head and breast, causing her death.
Though there is no direct evidence, we have previously ruled that direct evidence of the actual
killing is not indispensable for convicting an accused when circumstantial evidence can
[25]
adequately establish his or her guilt.
Circumstantial evidence is sufficient for conviction if (a) there is more than one
circumstance; (b) the facts from which the inferences are derived have been proven and (c) the
combination of all the circumstances is such as to produce a conviction beyond reasonable
[26]
doubt.

Circumstantial as it is, conviction based thereon can be upheld, provided the
circumstances proven constitute an unbroken chain which leads to one fair and reasonable
conclusion that points to accused-appellant, to the exclusion of all others, as the guilty person.
Direct evidence of the commission of the crime is not the only matrix from which the trial
court may draw its conclusions and findings of guilt. Circumstantial evidence is of a nature
identical to direct evidence. It is equally direct evidence of minor facts of such a nature that
the mind is led, intuitively or by a conscious process of reasoning, to a conclusion from which
some other fact may be inferred. No greater degree of certainty is required when the evidence
is circumstantial than when it is direct. In either case, what is required is that there be proof
beyond reasonable doubt that a crime was committed and that accused-appellant committed
[27]
it.

None of the prosecution witnesses saw the actual killing of the victim by appellant.
However, their separate and detailed accounts of the surrounding circumstances reveal only
[28]
one conclusion: that it was appellant who killed his wife.
Appellant argues that the lower courts should not have given weight to the testimonies of
[29]
the prosecution witnesses because they were incredible and illogical.

We disagree.
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Well-entrenched is the rule that the trial court’s evaluation of the testimonies of
witnesses is accorded great respect in the absence of proof that it was arrived at arbitrarily or
that the trial court overlooked material facts.

The rationale behind this rule is that the

credibility of a witness can best be determined by the trial court since it has the direct
opportunity to observe the candor and demeanor of the witnesses at the witness stand and
[30]
We will not interfere with the trial court's
detect if they are telling the truth or not.
assessment of the credibility of witnesses.
Appellant’s bare denial that he did not kill his wife is a negative and self-serving
assertion which merits no weight in law and cannot be given greater evidentiary value than the
[31]
The prosecution
testimony of credible witnesses who testified on affirmative matters.
witnesses were not shown to have any ill-motive to fabricate the charge of parricide against
appellant nor to falsely testify against him.
Appellant’s defense of alibi is likewise weak. He alleged that he went home after he
went downtown to buy his medications. His children attested that he was with them in their
house at the time of the commission of the crime. However,

[alibi] is easy to fabricate but difficult to prove. xxx We have held that for the defense
of alibi to prosper, the requirements of time and place (or distance) must be strictly met. It is
not enough to prove that the accused was somewhere else when the crime was committed. He
must also demonstrate by clear and convincing evidence that it was physically impossible for
[32]
him to have been at the scene of the crime during its commission.

Appellant’s house was merely minutes away from the place where the crime took place.
Assuming that the children actually knew that appellant was home when their mother was
killed, this did not prove that he was not guilty. It was easy for him to hurry home right after
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the crime. In fact, this is a reasonable conclusion from the circumstantial evidence gathered.
Another piece of evidence against appellant was his silence when his wife’s nephew
asked him why he killed his wife. His silence on this accusation is deemed an admission under
Section 32, Rule 130 of the Rules of Court:
Section 32. Admission by silence. — An act or declaration made in the presence and
within the hearing observation of a party who does or says nothing when the act or declaration
is such as naturally to call for action or comment if not true, and when proper and possible for
him to do so, may be given in evidence against him.

In addition, appellant’s act of pleading for his sister-in-law’s forgiveness may be
considered as analogous to an attempt to compromise, which in turn can be received as an
[33]
implied admission of guilt under Section 27, Rule 130:
Section 27. Offer of compromise not admissible. —
xxx

xxx

xxx

In criminal cases, except those involving quasi-offenses (criminal negligence) or those
allowed by law to be compromised, an offer of compromise by the accused may be received in
evidence as an implied admission of guilt.
xxx

xxx

xxx

In sum, the guilt of appellant was sufficiently established by circumstantial evidence.
Reclusion perpetua was correctly imposed considering that there was neither any mitigating
[34]
The heirs of the victim are entitled to a civil
nor aggravating circumstance present.
indemnity ex delicto of P50,000, which is mandatory upon proof of the fact of death of the
[35]
victim and the culpability of the accused for the death.
Likewise, moral damages in the amount of P50,000 should be awarded even in the
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absence of allegation and proof of the emotional suffering by the victim’s heirs. Although
appellant’s two children sided with him in his defense, this did not negate the fact that the
[36]
family suffered emotional pain brought about by the death of their mother.

We also award

them exemplary damages in the sum of P25,000 considering that the qualifying circumstance of
[37]
relationship is present, this being a case of parricide.
WHEREFORE, the decision and resolution of the Court of Appeals in CA-G.R.
CR-H.C. No. 1375 finding the appellant, Renato Español, guilty beyond reasonable doubt of
the crime of parricide is hereby AFFIRMED WITH MODIFICATION.

Appellant is

sentenced to suffer the penalty of reclusion perpetua and to pay the heirs of the victim, Gloria
Español, in the amounts of P50,000 as civil indemnity, P20,000 as actual damages, P50,000 as
moral damages and P25,000 as exemplary damages.
Costs against appellant.
SO ORDERED.

RENATO C. CORONA
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

10/9/2014 4:09 PM

G.R. No. 175603

http://sc.judiciary.gov.ph/jurisprudence/2009/feb2009/175603.htm

EONARDO A. QUISUMBING
Associate Justice

CONSUELO YNARES-SANTIAGO
Associate Justice

ANTONIO T. CARPIO
Associate Justice

MA. ALICIA M. AUSTRIA-MARTINEZ
Associate Justice

NCHITA CARPIO MORALES
Associate Justice

ADOLFO S. AZCUNA
Associate Justice

DANTE O. TINGA
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

RESBITERO J. VELASCO, JR.
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

SITA J. LEONARDO-DE CASTRO
Associate Justice

13 of 15

ARTURO D. BRION
Associate Justice

DIOSDADO M. PERALTA
Associate Justice
CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, I certify that the conclusions in
the above decision had been reached in consultation before the case was assigned to the writer
of the opinion of the Court’s Division.

10/9/2014 4:09 PM

G.R. No. 175603

14 of 15

http://sc.judiciary.gov.ph/jurisprudence/2009/feb2009/175603.htm

REYNATO S. PUNO
Chief Justice

[1]

[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]

Penned by then Court of Appeals Associate Justice Ruben T. Reyes (now retired Supreme Court Associate Justice) and
concurred in by Associate Justices Rebecca de Guia-Salvador and Aurora Santiago-Lagman of the Fourth Division of the
Court of Appeals. Rollo, pp. 3-24.
CA rollo, pp. 364-365.
Rollo, p. 5.
Id.
Id., p. 6.
Id.
Also referred to as Ronald Villanueva; CA rollo, p. 45
Rollo, pp. 6-7.
Id., p. 7.
Id., CA rollo, p. 275.
CA rollo, p. 275.
Rollo, p. 9, CA rollo, p. 274.
Id., p. 8.
CA rollo, pp. 45-46.
Rollo, p. 8, CA rollo, p. 276.
Id., pp. 8-9, CA rollo, p. 276.
Id., p. 9, CA rollo, p. 272.
Id., p. 10.
Id.
Id., pp. 10-11.
Id., p. 11.
Id., p. 12.
G.R. Nos. 147678-87, 7 July 2004, 433 SCRA 640.
Rollo, pp. 20-21.
People v. Mactal, 449 Phil. 653, 660 (2003), citing People v. Abella, et al., G.R. No. 127803, 28 August 2000, 339
SCRA 129 and People v. Bago, G.R. No. 122290, 6 April 2000, 330 SCRA 115.
RULES OF COURT, Rule 133, Section 4.

[27]
People v. Bernal, G.R. Nos. 132791 & 140465-66, 2 September 2002, 388 SCRA 211, 218, citing People v. Espina,
G.R. No. 123102, 29 February 2000, 326 SCRA 753 and People v. Oliva, et al., G.R. No. 106826, 18 January 2001, 349
SCRA 435.
[28]

Id.

10/9/2014 4:09 PM

G.R. No. 175603

15 of 15

[29]
[30]
[31]
[32]
[33]
[34]
[35]

http://sc.judiciary.gov.ph/jurisprudence/2009/feb2009/175603.htm

Rollo, p. 16.
Navarrete v. People, G.R. No. 147913, 31 January 2007, 513 SCRA 509, 523, citing People v. Balgos, 380 Phil. 343,
351 (2000).
People v. Caparas, G.R. No. 134633, 14 April 2004, 427 SCRA 286, 297, citing People v. Serrano, G.R. No. 137480,
28 February 2001, 353 SCRA 161.
People v. de Guzman, G.R. Nos. 135779-81, 21 November 2003, 416 SCRA 341, 352, citing People v. Pareja, G.R. No.
88043, 9 December 1996, 265 SCRA 429 and People v. Pallarco, G.R. No. 119971, 26 March 1998, 288 SCRA 151.
People v. Castillo, G.R. No. 172695, 29 June 2007, 526 SCRA 215, 228, citing People v. Abadies, G.R. Nos.
139346-50, 11 July 2002, 384 SCRA 442, 449.
REVISED PENAL CODE, Article 63 (2).
People v. Baño, G.R. No. 148710, 15 January 2004, 419 SCRA 697, 707.

[36]
People v. Panado, G.R. No. 133439, 26 December 2000, 348 SCRA 679, 691.
[37]
People v. Ayuman, G.R. No. 133436, 14 April 2004, 427 SCRA 248, 260, citing People v. Arnante, G.R. No. 148724,
15 October 2002, 391 SCRA 155, 161.

10/9/2014 4:09 PM

II!

::~~ i.i

=..';,~'~

.~.

B£pubUc of the IIbtlippin£ll

f;uprtmt Cltnurt
Shmfln
FIRST DIVISION
PEOPLE OF THE PHILIPPINES,
Plaintiff-Appellee,

G.R. No. 128777
Present:
Davide, Jr., J.
Chairman,
Bellosillo,

- versus -

Vitug,

Panganiban, and
Quisumbing, JJ.
ERNESTO LARIN y BONDAD,
Accused-Appellant.

Promulgated:
OCTOBER

7, 1998

x -- -- -.--- -- -- -- -- -- .,- -- -- -- -- -- -- -- :.--- -- -- -- -- -- -- -- -- -- -- -- x

DECISION

PANGANIBAN, j.:

epublic Act No. 7610 penalizes child prostitution

R

and other sexual

abuses. It was enacted in consonance with the policy of the St.ue

to "provide special protection to children from
all forms of abuse."
,

The

Court thus applies this law to the present case and grants the victim the
full vindication
sector of society.

and protection

that RA 7610 accords to this helpless

r(I.

"

:,~~.".r
> '.f
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Statement of the Case

Ernesto Larin seeks reversal of the Decision
Court

of Calamba,

Laguna, Branch

I

of the Regional Trial

34, which found

him guilty of

violating Section 5(b) of RA 7610.': The decretal portion of the appealed
Decision reads:

"ACCORDINGLY,
this Court finds accused Ernesto
Larin y Bondad GUILTY beyond reasonable doubt of the crime
of violation of Section 5(b) of Republic Act No. 7610 and
hereby sentences him to suffer the penalty of [r]eclusion
[p]erpetua with all its attendant accessory penalty and to
indemnify Carla Lenore Calumpang [in] the sum of ONE
HUNDRED THOUSAND (P100,000.00) PESOS as moral
damages.
"Pursuant to Supreme Court Administrative Circular No.
2-92 dated January 20, 1992, the bail bond posted by the
accused for his provisional liberty is hereby cancelled and
accused is ordered confined at the National Penitentiary
pending resolution of his appeal."

State Prosecutor

Lilian Doris S. Alejo accused herein appellant of

violating Section 5(b), in relation to Section 31(e) 01 RA 7610, In the
following Information \ dated May 27, 1996:

"The undersigned, upon the prior sworn complaint of the
offended
party, fourteen (14) year old Carla Lenore
Calumpang, assisted by her parents Spouses Rene and
Susan Calumpang, accuses ERNESTO LARIN Y BONDAD of
violation of Sec. 5(b) in relation to Sec:. 31 (e) of RA 7610 (An
Act Providing for Stronger Deterrence and Special Protection
Penned by judge Antonio M. Eugenio, Jr.
Known as the ':SpecialProtection of Children against
Discrimination Act.'
Rollol pp. 11-12.

Child

f\[.lI~C',

'·\:ploit.lli(J1l .mc]
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Against
Child Abuse,
Exploitation
and Discrimination,
Providing Penalties for its Violation and for Other Purposes)
committed as follows:
'
"That on or about April 17, 1996, inside the ladies'
shower room located at the Baker's Hall, UP Los Banos,
Laguna, and within the jurisdiction of this Honorable Court, the
above-named accused, who is a public employee of the U.P.
Los Banos, by taking advantage of his authority, influence and
moral ascendancy as trainor/swimming instructor of minor
CARLA
LENORE
CALUMPANG,
and through
moral
compulsion, did then and there, willfully, unlawfully and
feloniously, commit lascivious conduct on the person of said
minor Carla Lenore Calumpang by shaving her pubic hair,
performing the lewd act of cunnilingus on her, licking her
breasts, forcing her to hold and squeeze his penis; and
forcibly kissing her on the cheeks and lips the day after,
against her will and consent, to her damage and prejudice."

When arraigned on July 17, 1996," the appellant, with the assistance
of Counsel de Parte Cayetano T. Santos, entered a plea of not guilty and
thereafter waived the pretrial proceedings. After trial in due course, the
court a quo rendered its assailed Decision.

Hence, this appeal."

Statelnent of Facts
Version of the Prosecution
J

The

prosecution

presented

(1) Carla Lenore

Calumpang,

the

Information, pp. 1-2; rollo, pp. 11-12.
Records, p. 66.
This case was deemed submitted for resolution on July 28, 1998, the date the COlin
received the Brief for Appellee. The filing of a reply brief was deemed waived, as
none was submitted within the reglementary period.

GR No. 128777
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complainant

herself; (2) Dr. Ncctarina Rabor-Fellizar, who examined and

determined

that Carla had not been raped, though her pubic hair was

partially shaved;
Elizabeth

(3) Susan Calumpang,

Ventura,

a practicing

mother;

and (4)

psychologist.

Their

the victim's

clinical child

testimonies were summarized by th.: trial court as Iollows:

"On April 17, 1996, at around 4:00 o'clock in the
afternoon, after a practice swim at the university pool in
Baker's Hall, U.P. Los Banos, [private complainant] proceeded
to the bath house to shower and dress up; unknown to her,
accused followed and then instructed her to remove the towel
wrapped around her; clad in her swimsuit, accused again
ordered her to undress to allow him to shave her public hair
which he allegedly noticed was visible [sic]; accused then
went outside while she undressed and wrapped a towel
around her body; when the accused came back, he asked her
to sit down while he took a squatting position in front of her
holding on to a shaving instrument; but instead of shaving her
pubic hair as he committed to do, accused performed the act
of cunnilingus; she backed away saying "Nandidiri aka" but
accused kept on saying "Huwag mong lagyan ng malisya";
accused then asked her to stand up and told her to simply
pretend that he was her boyfriend and thereupon accused
removed the right cap of her brassiere and licked her right
breast while touching her vagina at the same time; she was
then told to lie down but she sat down instead and again
accused performed the act of cunnilingus on her as she
repeatedly said "Nandidiri aka."; accused then told her to
stand up as he pulled down his shorts and forced her to hold
and squeeze his penis saying "if your boyfriend will do this,
just tell him, 'huwag rno itong ipapasok sa katawan ko":
thereafter, accused left after instructing her to shave her public
hair; the next day, she went to see the accused to return a
book and there she told him that she was confused, bothered
and terribly upset with what happened and accused replied
"Aka rin. Hindi aka nakatulog kagabi at para mawala ang
kaba mo, halik lang ang kailangan." and forced her to kiss
him on the right cheek and on the lips; that on the night after
the incident, she experienced a nightmare about rape and she
then decided to quit swimminq, she told her mother about' her
decision as she narrated what the accused actually did to her;
she was then brought to Dr. Nectarina Rabor-Fellizar and
thereafter in [the] company of her parents, went to the

GR No. 128777
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National Bureau
complaint."?

of

Investigation

where

Version of.., the

Deiense
.,

she

filed

her

During the trial, appellant denied committing the alleged acts. He
added that he was only a lifeguard at the University pool, and not a
swimming instructor or trainor of the victim. The defense also presented
the

following

(University

witnesses:

(1) Patricio

of the Philippines,

Laurel,"

Los Banos);

chairman of the UPLB PE Department;

lifeguard

(2) Veneranda

at UPLB
Genio,"

(3) Elmer Sufiaz;'? a student; and

(4) Prof. Almond Oquendo,'! PE 1 instructor at UPLB who testified as a
rebuttal witness.

The facts, as concisely narrated

in the Appellant's

Briet,'? are as follows:

"x x x [T]hat on the day in question, there were around
seven (7) people in the pool and that Carla was not alone as
she was with a classmate until 5:45 p.m. when they dressed
up.
When the classmate
left, [the appellant]
even
accompanied Carla to the boarding area in the company of
two (2) other girls and a security guard' (Ibid., p. 4) ... 13

9
10
II

RTC Decision, pp. 2-3; rollo, pp. 26-27.
TSN, August 30,1996, pp. 2-32.
TSN, September 2,1996, pp. 2-29.
TSN, October 4, 1996, pp. 2-23.
TSN,January 22,1997, pp. 2-13.
Signed by Atty. Rogelio R. Udarbe.
Brief for the Appellant, p. 2; rollo, p. 78..

Finding the above abbreviated
reproduce

GR No. 128777
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the trial court's

narration

insufficient,

digest of the testimonies

we hereby

of the defense

witnesses."

"PATRICIO LAUREL, a lifeguard at UPLB who testified
that he hard] known the accused since 1992 and that by virtue
of a university memorandum, they [were] prohibited from
conducting swimming lessons to high school students.
He
further averred that on the day in question, he saw Carla and
a companion still swimming in the pool with another individual
by the time he left the area, but that he hard] no knowledge as
to what transpired inside the premises of the bathhouse.
"VENERANDA
L. GENIO, Chairman of the P.E.
Department of UPLB with the rank of Associate Professor,
attested to the appointment of accused as a lifeguard in the
P.E. Department but belied the prosecution's claim that
accused was a swimming instructor.
"ELMER SUNAZ, a fourth year high school student at
UP Rural High School, was at Baker's Hall on April 17, 1996,
and took a dip at the pool for about five minutes; that he saw
Carla in the pool talking to the accused but that he never saw
Carla enter the bathroom during the time that he was there
and when he left, Carla was all alone in the pool.
"ERNESTO
LARIN,
the accused
himself,
who
vehemently denied the charge and maintained that he was
only a lifeguard and never a trainer of the victim in swimming.
Accused averred that on the day in question, there were
around seven (7) people swimming in the, pool and that Carla
was not alone as she was with a classmate until 5:45 p.m.
when they dressed up. When the classmate left, he even
accompanied Carla to the boarding area in the company of
two other girls and a security guard.
"On rebuttal, the prosecution called to the witness stand
defense witness Professor Genio and Tony Ann A. Cortez, a
college sophomore at UPLB, who averred that while still in first
year high, she tried out for the freshmen swimming team and
singled out the accused as her trainer; that for accused's
efforts, their batch paid him P500.00 during the summer and
P70.00 each during the semestral break.

14

RTC Decision, pp. 4-5; rollo, pp. 28-29.
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"By way of sur-rebuttal, defense presented Almond
Oquendo, swimming instructor at UP Rural High who
disclaimed the testimony of Tony Ann Cortez [o]n the matter
of her training by the accused and the amount of. remuneration
paid to the latter."

The Trial Court's Ruling

The court a quo found the testimony of Carla Lenore Calumpang
worthy of full faith and credence.

It reasoned that, unless motivated by a

genuine desire to seek justice, a young girl like her will not fabricate a
story, undergo medical examination, appear in court and announce to the
whole world that she was sexually abused. The trial court also found that
the defense

failed to prove

ill motive

,

complainant

on the part of the private
.

and to overcome the evidence adduced by the prosecution.

Thus, it imposed

upon

appellant

the penalty of relusion perpetua and

ordered him to pay the sum of P100,OOO as moral damages.

Assignment of Errors

In support of his appeal, appellant alleges:

"A.
That the lower court erred in finding the accusedappellant guilty of a violation of Sec. 5 (b) of R.A. No. 7619.
"B.
That the lower court erred in giving weight to the
highly incredible and unnatural testimony of the offended party
as the lone eyewitness for the prosecution.

GR No. 128777
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"c. That, assuming the accused-appellant to be
guilty, the lower court erred in imposing the penalty of
·
t
,,15
rec I us/on perpe ua.

In fine, appellant assails the sufficiency of the evidence adduced
against him.

This Court's Ruling

,.

The appeal is unrneritorious.

First Issue:
Sexual Abuse Under RA 761J2

Section 5, Article JII16 of RA 7610, states:

"SEC. 5. Child Prostitution and Other Sexual Abuse.
Children, whether male or female, who for money, profit,
any other consideration or due to the coercion or influence
any adult, syndicate or group, indulge in sexual intercourse
lascivious conduct, are deemed to be children exploited
prostitution and other sexual abuse.

-or
of
or
in

"The penalty of reclusion temporal in its medium period
to reclusion perpetua shall be imposed upon the following:
xxx

xxx

xxx

"(b) Those who commit the act of sexual intercourse
or lascivious conduct with a child exploited in prostitution or
subjected to other sexual abuse; Provided, That when the
victim is under twelve (12) years of age, the perpetrators shall
IS
16

Appellant's Brief, p. 3; rollo, p. 79.
Re "Child Prostitution and Other Sexual Abuse."
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be prosecuted under Article 335, paragraph 3, for rape and
Article 336' of Act No. 3815, as amended, the Revised Penal
Code, for rape or lascivious conduct, as the case may be:
Provided, That the penalty for lascivious conduct when the
victim is under twelve (12) years of age shall be reclusion
temporal in its medium period; x x x." (Emphasis supplied.)

The elements of the offense penalized under this provision are as
follows:

1.

The accused commits the act of sexual intercourse

or

lasciuous conduct.
2.

The said act is performed with a child exploited
prostitution or subjected to other sexual abuse.

3.

The child, whether male or female, is below 18 years of
age.

A child is deemed exploited in prostitution

or subjected to other

sexual abuse, when the child indulges in sexual intercourse
conduct

111

(a) for money, profit, or any other consideration;

the coercion or influence of any adult, syndicate or group.

or lascivious
or (b) under
Under RA

7610, children are "persons below eighteen years of age or those unable
to fully take care of themselves or protect themselves from abuse, neglect,
cruelty, exploitation

or discrimination

disability or condition."

17

17

Section 3 (a), RA 7610,

because of their age or mental

GR No. 128777
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It must be noted that the law covers not only a situation in which a
child is abused for profit, but also one in which a child, through coercion
or intimidation,

engages in

<lny

lascivious conduct.

provision penalizes not only child prostitution,

Hence, the foregoing

the essence of which is

profit, but also other forms of sexual abuse of children. This is clear from
the deliberations of the Senate:"

"Senator Angara.
I refer to line 9, 'who for money or
profit'. I would like to amend this, Mr. President, to cover a
situation where the minor may have been coerced or
intimi~ated into this lascivious conduct. not necessarily for
money or profit, so that we can cover those situations and not
leave loophole in this section.
"The proposal I have is something like this: WHO FOR
MONEY, PROFIT, OR ANY OTHER CONSIDERATION OR
DUE TO THE COERCION OR INFLUENCE OF ANY ADULT,
SYNDICATE OR GROUP INDULGE, et cetera.
"The President Pro Tempore. I see. That would mean
also changing the subtitle of Section 4. Will it no longer be
child prostitution?
"Senator Angara.
No, no.
Not necessarily, Mr.
President, because we are still talking of the child who is being
misused for sexual purposes either for money or for
consideration.
What I am trying to cover is the other
consideration.
Because, here, it is limited only to the child
being abused or misused for sexual purposes, only for money
or profit.
"I am contending, Mr. President, that there may be
situations where the child may not have been used for profit or

"The President Pro Tempore.
So, it is no longer
prostitution. Because the essence of prostitution is profit.
"Senator Angara. Well, the Gentleman is right. Maybe
the heading ought to be expanded. But, still, the President will
agree that that is a form or manner of child abuse .

•
IX

Record of the

Seriate,

Vol. 1, No.7, pp.2()1-2(.,3.
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"The President Pro Tempore. What does the Sponsor
say? Will the Gentleman kindly restate the amendment?
"ANGARA AMENDMENT
"Senator Angara. The new section will read something
like this, Mr. President:
MINORS, WHETHER MALE OR
FEMALE, WHO FOR MONEY, PROFIT, OR ANY OTHER
CONSIDERATION
OR INFLUENCE
OF ANY ADULT,
SYNDICATE
OR
GROUP
INDULGE
IN
SEXUAL
INTERCOURSE,et cetera.
"Senator Lina. It is accepted, Mr. President.
'The President Pro Tempore. Is there any objection?
[Silence] Hearing none, the amendment is approved.
"How about
change that too?

the title,

"Senator Angara.
expanded scope.

"Child

Prostitution",

Yes, Mr. President,

"The President Pro Tempore.
would call probable 'child abuse'?

shall

we

to cover the

Is that not what we

"Senator Angara. Yes, Mr. President.
"The President Pro Tempore. Subject to rewording.
Is there any objection?
[Silence] Hearing none, the
amendment is approved. x x x' (Italicization supplied.)

The defense
complainant

argues that "there is no proof

'indulged in lascivious conduct' with the accused-appellant

'for money, profit or any other consideration"
or influenced' by accused-appellant

19

or allegation that

Brief for Appellant,

p. 5; rollo, p. 81.

(;1

"that she was 'coerced

'to indulge' in l.rsrivious conduct."!"
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The argument is untenable.
Lenore Calumpang,
Information

GR No. 128777

That appellant sexually abused Carla

in violation of RA 7610, was duly alleged in the

and proven during the trial.

The Information

clearly states: "x x x [TJhe above-named accused,

x x x, by taking advantage of his authority, influence and rnoal ascendancy as
trainer / swinuning
CALUMPANG,

instructor

of

minor

CARlA

LENORE

and throug/7 moral ampulsion, did then and there, willfully,

unlawfully and Ieloniously, arrrmt lascnsous conduct against the person of
said minor Carla Lenore Calumpang by shaving her pubic hair, peiforrnmg

d.7C

leud act o/cunnilingus on hey, licking her breasts: jorr.:ing her to hold and squeeze his
penis; and forcib~y kissing lxr on the cheeks and lips x x x." 20

(Emphasis

supplied.)

During the trial, the allegations in the Information
established by the victim,

~o
21

21.

were proved and

who testified:

"Q
A

Carla where were you on April 17, 1996?
We went to Baker. Hall at the UPLB campus
swimming.

Q
A

Were you able to practice swimming?
Yes, ma'am.

to practice

Rollo,pp.1l-12.
She was 14 years old at the rime of the incident.
Exhibit "C" to "C-2"; records, p. 131.)

(Se(' Sinh Certificate,

marked
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A
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A

Q

A

Q

A
Q

A
Q

A

Q

A

Q

A
Q

A

Q

A
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After practicing what did you do next if any?
I went to the bath house or the lady shower room to
shower and dress-up.
What happened next, if any, when you were there in the
shower room?
Mr. Larin followed me to the shower room.
Who is this Mr. Larin?
He is Mr. Ernesto Larin, my swimming trainor for two
years since 1994 when I was still a freshman.
Is he inside the chambers now? Will you point him out
or describe him to this Honorable Court?
That man (witness pointed to a man who when asked
gave his name as Ernesto Larin alias Erning)
Mr. Larin followed you inside the shower room[;] what
happened next, if any?
He ordered me to remove the towel around my body.
And did you remove the towel around your body or did
you not?
I did.
What happened next, if any?
He ordered me to remove the swimsuit so that he could
shave the pubic hair which he noticed was showing out
of my swimsuit.
What happened next, if any?
He went out of the bath house and then I decided to
remove my swimsuit.
What happened next, if any?
He came back when I hard] a towel around my body.
After he actually came back, what did he do, if any?
He made [me] sit down and then he squatted in front of
me with the shaving instrument.
Did he do anything if any?
Yes, ma'am.

Fiscal ALEJO: Your Honor may we make of record that the
witness is sobbing.
A

Instead of shaving, he licked my vagina.

\
)
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A

Q

A
Q

A
Q

A

Q

A
Q

A
Q

A
Q

A
Q

A
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What did you do, if any, when he licked your vagina?
I backed out, telling him "nandidiri aka" but he kept on
saying "huwag mong lagyan ng malisya".
After that what happened next, if any?
He made me stand up.
And then?
As I stood up he said "boyfriends and girlfriends in
college indulge in [an] act like this" so he told me to
pretend that he was my boyfriend.
After that what else did he do, if there [was] anything
else that he did?
He said that guys do like this and he attempted to
remove the towel around my body.
And was he able to remove the towel around your
body?
Yes, ma'am.
After that what did he do next if there is anything else
that he did?
He removed the right cap of my brassiere.
What did he do, if any?
He licked my right breast and at the same time he
touched my vagina.
And then what happened?
He told me to lie down on the bench.
Did you lie down on the bench?
No, I did not.
What happened when you did not lie down?
Since I did not lie down I sat down on the bench.
And then what happened?
And then he licked my vagina again.
What did you do, if any, when he was licking your
vagina?
I kept on telling him "nandidiri aka".
~

Q

.A

What did he do when you told him "nandidiri ka"?
He stood up and ordered me to stand up.

DECISION
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A

Q

A
Q

A

Q

A
Q

A
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What happened next, if any?
He pulled down his shorts and he forced me to hold and
squeeze his penis pretending that he was my boyfriend.
Pretending or asking or telling you?
Telling me to pretend that he was my boyfriend.
What else did he tell you, if any?
He said that if your boyfriend will do this just tell him
"huwaq mo itong ipasok sa katawan ko".
Thereafter, what else happened?
He told me to shave my public hair and he went out.
And then after he left, was there anything else that
happened?
I changed then and went out.

A

Was there any other incident if any?
Then he said the reason why he let me [touch] his penis
was to let me know how it [felt].

Q
A

After that is there any other incident?
I went home already.

Q

After you went home what happened next?
Did you report back to school the next day or not?
No I hard] to return the book.

Q

A
Q

A
Q

A

Q

A

Q

A

So you returned the book, to whom?
To Mr. Larin.
What happened when you returned the book to Mr.
Larin, if any?
I told him that "nakukunsensya ako" and he replied that
"ako rin hindi ako makatulog kagabi".
By words "nakukusensya ako", what exactly d[id] you
mean?
I was confused, bothered and terribly upset about what
had happened.
Why then did you say that "nakukusensya ka" when
what you really mean[t] was you were bothered,
confused and terribly upset?
I'm not good [at] expressing myself in Tagalog.

DECISION
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After telling him "na nakukusensya ka" and [his] telling
you na "hindi siya nakatulog kagabi" what else
happened?
He told me na "para mawala ang kaba mo, halik lang
ang kailangan".
What happened, if any?
He forced me to kiss him at the right cheek and on the
lips.
And after that what happened next, if there is any?
I went home already.
Incidentally Carla on April 17, 1996 when you narrated
[t]his incident which you just said [sic] a while ago were
there any other person inside the bath room?
There was nobody inside the bath room.
You said that you went home already[;] at home was
there any unusual incident that occurred?
I .had a nightmare about rape and then I decided the
next day to quit swimming.
When you decided to quit swimminq, what happened?
I told my mother about my decision and after that she
found out about what Mr. Larin did to me.,,22

Se~Qnd Issue:

Credibility Qfthe Offended Party

Appellant disputes the credibility of the victim, contending
was unnatural
suggestions

for her to "mechanically

submilt]"

that it

to his "lascivious

and advances," to remove her swimsuit, allow appellant to

shave her pubic hair and simply utter "nandidin ako" in feeble protest
while appellant performed cunnilingus on her.

TSN, August 14,1996, pp. 3-9.
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We do not agree. Well-entrenched
evaluation

is the rule that the trial court's

of the credibility of a witness and his or her testimony

entitled to the highest degree of respect.
trial judge can observe the demeanor

l~

Unlike appellate magistrates,

.1

of a witness on the stand and is,

thus, in a better position to assess the truthfulness

of the testimony."

In

the absence of any clear showing that the trial judge had overlooked,
misunderstood

or misapplied some facts or circumstances

of weight and

substance, this Court will not disturb such finding.24 The defense failed to
present any convincing argurnent to justify a deviation from this rule.

The victim's
spontaneous

testimony, gIven

111

a categorical,

straightforward,

and candid manner, is worthy of faith and belief."

No proof

of ill motive on her part to falsely accuse and testify against appellant has
been offered.

We stress that no young and decent girl like Carla would

fabricate a story of sexual abuse, subject herself to medical examination
and undergo public trial, with concomitant ridicule and humiliation, if she
is not motivated

by a sincere desire to put behind bars the person who

assaulted her."

2.1
24

2S

Peoplev. Atud, 261 SeRA 339, 349, September 3, 1996.
People v. De Leon, 262 SeRA 445, 450, September 26, 1996; Pcvple v. A hutin, ,2::,l)
SeRA 500, 508, July 26, 1996.
Pcopleo. Gem-no, 254 SeRA 82,96, February 23, 1996. See also Pwpiev. Nazarcno, 26C
SeRA 256,276, August 1, 1996; People-o. Guann, 259 seRA 34, 46-47, July 17, 1996;
People-a Sotto, 255 seRA 344, 35-\ March 29, 1996
People v. Andres, 253 SeRA 751, 757, February 20, 1996. See ,1150 Pwplc 'U. Dado, 2++
SeRA 655,660, June 1, 1995; and P('(1JII..'v.Ruera, 242 SeRA 26, 36, March 1, 1995.

In sum, the prosecution
that appellant,
fourteen-year-old
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through

presented proof beyond reasonable doubt

his moral ascendancy

and influence

over the

Carla, committed lascivious conduct upon her.

Acts that Constitute
Lascivious Conduct

Section 32, Article XIII of the Implementing Rules and Regulations
of RA 7610,27 defines lascivious conduct

as follows:

"[Tlhe intentional touching, either directly or through
clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks, or the introduction of any object into the genitalia,
anus or mouth, of any person, whether of the same or
opposite sex, with an intent to abuse, humiliate, harass,
degrade, or arouse or gratify the sexual desire of any person,
bestiality, masturbation, lascivious exhibition of the genitals or
pubic area of a person."
J

In this case, appellant

shaved

the pubic

hair of the

victim.

performed cunnilingus on her, licked her breast, touched her genitalia, and
forced her to hold his sexual organ.
aside

27

as innocent;

rather,

they

RA 7610 authorizes the promulgation

These actions cannot be brushed

manifest

sexual perversity and lewd

of the Implementing

Rules, utz: ,

"Unless otherwise provided in this Act, the Department of Justice,
in coordination with the Department of Social Welfare and Development,
shall promulgate rules and regulations for the effective implementation of
this Act."

intentions.
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Larin was the swinuning instructor or trainor of Carla, a mere

child. We find no justification for Larin's conduct.

Coercion or
Influence
.,

Appellant

also asserts that no proof was presented

private complainant

money or any other consideration,

that he gave

or that he coerced

or influenced her to "indulge in lascivious conduct."

We hold otherwise.

The prosecution

established

that appellant

employed moral and psychological coercion on the victim. Dr. Elizabeth
Ventura, a psychologist

who made a professional

assessment

of Carla,

stated the following in her affidavit:

'That Carla's swimming trainor, a certain Mr. Ernesto
Larin had built a relationship with Carla for the past year
before the incident in question. During that year, Mr. Larin
presented himself as a person Carla could trust. Mr. Larin
would give Carla special attention and be perceptive [of]
Carla's needs and protective towards her.
There was a
certain degree of manipulation by Mr. Larin as he would
intimidate Carla by attacking her self-esteem, after which he
would offer himself as someone who could help solve her
inadeq uacies.
"Carla manifested all the symptoms of Post-Traumatic
Stress Disorder, i.e., sleeplessness, nightmares, anxiousness
about going back to school, paranoia and fear that people
would know and talk about what happened to her. At the
same time, she is angry at Mr. Larin for what he has done to
her and how he could have manipulated and intimidated her :
SO."28

Affidavit marked "Exhibit D" to "0-4"; records, pp. 132-133.
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During

her direct

examination,

she clarified

the

lneanmg

of

psychological coercion:

"Q
A

What exactly is a psychological coer[c]ion?
It involves the use of influence of a more powerful
person who is in position of power. It can be a parent or
an adult but basically that person has to have had some
kind of continued relationship with the child. It cannot
happen that you just meet the child or the other person
or to submit right away to the person because in
psychological coercion, a relationship is built up with the
victim and to my knowledge in this particular case there
was such, if I may refer to this case, there was such a
relationship
between
[C]arla and her coach in
swimming. Generally in psychological coercion there is
a form of trust. That is what I mean by relation. A trust
in relation is built up and it is understandable that this
happened in this particular case because you know it
was a skill that was being taught and at the same time,
because a teacher cannot be effective unless there [is]
some kind of rapport. x x X,,29
xxx

"A

xxx

xxx

I was
saying
that In everything
that [C]arla
communicated to me, I could say that the perpetrator
continued to communicate or tried to continue that
feeling of trust even he was doing all of those things to
her, so that made her particularly vulnerable and that is
part of psychological coercion.v'"

Dr. Ventura explained why Carla, an intelligent- child, succumbed to
such lewd acts:

"COURT:

A

Could you explain the utter submissiveness
displayed by [C]arla to the acts committed by the
accused considering that she is a very intelligent
girl?
It can happen to children, no matter how
intelligent
they are that they will submit

TSN, August 29, 19%, pp_ 4-5_
JO

Ibid, p. 8.

I
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themselves to these acts because of what we
refer to [in] psychology so basically there was [a]
trusting relationship that was established by the
perpetrator or by the child molester[,] and given
that particular trust it was easy for this person, for
the adult, to use this influence on the child.':"

It is an accepted rule that different people react differently to a
given situation

or type of situation.v

One cannot reasonably

expect

uniform reactions from victims of sexual assault." Carla's submissiveness
to Larin's

lascivious

conduct

does not exonerate

him from criminal

liability, as the law does not require physical violence on the person of the
VICtIm. Moral coercion or ascendancy is sufficient.

Third Issue:
The I mpQsable Penaly

Appellant submits that the law does not provide the penalty in the
event the victim, as in this case, is above twelve (12) and below eighteen

(18) years of age. Thus, he argues for the imposition of pnsion correxional,
the penalty for acts of lasciviousness under Article 336 of the Revised
Penal Code .

.11
I'

.1.1

[hid, p. 20.
Peoplei: Ponular]r., 275 SeRA 338, 355, July 11,1997; Pfoplev. Raro~, 273 seRA
142,150-151, June 9, 1997; and People-a Talaboc, 256 SCRA 441, 4S3, April 23, 1996.
Peoplev. Tadulan, 271 SCRA 233,244, April 15, 1997 and Pwplev. Rtncal, 272 SeRA

242,248-249, May 6, 1997.
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Appellant's argument is misleading. The penalty of relusion tenporal,
in its medium period, to reclusion perpetua is imposed by RA 7610 on those
who perform

sexual intercourse

exploited in prostitution

with or lascivious conduct

on a child

or subjected to any other form of sexual abuse.

As earlier stated, RA 7610 defines child as a person below eighteen (18)
years of age, or one who is unable to fully take care of or protect from
abuse, neglect, cruelty, exploitation or discrimination because of a physical
or mental disability or condition.'! Contrary to appellant's interpretation,
the law does not confine its protective

mantle only to children under

twelve (12) years of age. Carla, who was fourteen (14) years of age when
the crime was committed, is considered a child for purposes of RA 7610.
I

Her molester, therefore, may be punished with imprisonment

of reclusion

tenpoml, in its medium period, to reclusion perpetua.»

The law, however, mandates that the "penalty provided for in this
Act shall be imposed in its maximum period if the offender is a public
officer.":l6 Larin's employment at UPLB as swimming instructor or, as he
insists, a lifeguard?

]7

.1S

makes him a part of the civil service" and a public

Section 3 (a), Article I of RA 7610.
Section 5, Article III of RA 7610.
Section 31 (e), Article XII of RA 7610.
7"
I)vecorcs,
J
'700,}OI.vo -.)0).
"0E...x 111'1'111. ....')-" an d "5-,A" "8" to "1_;
pp. _)
Uruursit, o/the Phdippmc: v. Regino, 221 SeRA 598, 602, Mav 3 199~.

officer."
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Thus, we affinD the ruling of the trial court imposing upon him

the maximum

penalty of reclusion perpetua.

provision of RA 7610,

Consistent

with the express

the penalty of perpetual absolute disqualification is

likewise meted upon appellant."

Damages

The trial court ordered the appellant to pay the victim the sum of

P100,OOO as moral damages.
confused,

bothered

Carla Calumpang

testified that she "was

and terribly upset about what had happened."!'

fact, the incident affected her profoundly
and eventually decided to quit swimming."

In

that she suffered nightmares
While the award of moral

damages is clearly justified, this Court deems it proper

to reduce the

amount to PSO,OOO, in view of prevailing jurisprudence."

WHEREFORE, the appeal is hereby DENIED and the assailed
Decision is AFFIRMED, but the award of moral damages is reduced to

P50,OOO., Costs against appellant.

~o
,II

Article 203, Revised Penal Code, defines a public officer as .i person who perlorms
"in said Government or in any of its branches public duties ,1S an employee, ,\gCI1l or
subordinate official, of <lny rank or class XA'X." (Underscoring supplied.) See ,\150
Manie;pv. Pe(Jpie, 88 Phil 494 (1951).
.
Section 31 (e), Article XII, RA 7610. See also Article 41, Revised Penal Code.
'
TSN, August 14, 1996, p. 8,

J/Jid., p. 9.
Pcople u Atop, GR Nos. 124303-05, February 10,1998 and Pmpil'v. Litzorata, GR No.
122478, February 24, 1998.

J
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SO ORDERED.

--.............

~;;p
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ARTEMIO V. PANGANIBAN
Associate Justice

WE CONCUR:

/.G:~~
J;ffuRio G. DAVIDE,

JR.

Associate Justice
Chairman

@dJ]
LEONARDO A. QUiSUMBING
Associate Justice

ATTESTATION
I attest that the conclusions in the above decision had been reached
in consultation before the case was assigned to the writer of the opinion
of the Court's Division.

/~.~~

foLARIO G. DAVIDE, "'JR.
Associate Justice
Chairman, First Division
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G.R. No. 163866
Present:
Davide, Jr., C.J. (Chairman),
Quisumbing,
Ynares-Santiago,
Carpio, and
Azcuna, JJ.

- versus -

COURT OF APPEALS and
PEOPLE OF THE PHILIPPINES,
Respondents.

Promulgated:

July 29, 2005
x ---------------------------------------------------------------------------------------- x

[1]
For review is the Court of Appeals’ decision in CA-G.R. CR No. 22860
which
[2]
affirmed the judgment

rendered by the Regional Trial Court of San Pedro, Laguna, Branch

[3]
93,
in Crim. Case No. 0505-SPL finding petitioner Isidro Olivarez guilty of violating
[4]
Section 5, Republic Act No. 7610;

[5]
and its resolution denying reconsideration thereof.

The case originated from a complaint filed by the offended party with the Municipal Trial
Court of San Pedro, Laguna which was the basis upon which an information for violation of

10/8/2014 10:21 AM
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R.A. 7610 was filed against Isidro Olivarez, to wit:
The undersigned 4th Assistant Provincial Prosecution (sic) of Laguna upon a sworn
complaint filed by the private complainant, CRISTINA B. ELITIONG, hereby accuses ISIDRO
OLIVAREZ of the crime of “VIOLATION OF RA 7610”, committed as follows:
That on or about July 20, 1997, in the Municipality of San Pedro,
Province of Laguna, within the jurisdiction of this Honorable Court, said
accused actuated by lewd design did then and there wilfully, unlawfully and
feloniously by means of force and intimidation commit acts of lasciviousness on
the person of one CRISTINA B. ELITIONG, by touching her breasts and kissing
her lips, against her will, to her damage and prejudice.
[6]
CONTRARY TO LAW.

The established facts of this case are as follows:
... The offended party Cristina Elitiong was a 16-year old high school student who with her
brothers were employed by the accused, 64-year old Isidro Olivarez, in the making of
sampaguita garlands. For one year she had been reporting for work during weekends at the
residence of the accused. Within the compound and at about three armslength from the main
door of the house was her workplace.
At about 11:30 o’clock in the morning of July 20, 1997, Cristina, her two brothers
Macoy and Dodong, and one named Liezel were at their work when the accused who was near
the main door called for her. She dutifully approached him. The accused asked her if she had
told her mother that he gave her money, and when she said that she did not, he embraced her
and held her breast. The workers were facing the street so that the two were not seen. He
pulled her to the kitchen and, closing the kitchen door, kissed her on the lips. She pushed him
away and went back to her station. Her brother Macoy saw her crying when she came out of
the house. She did not say a word, but went to the faucet and washed her face.
The offended party continued to finish the garlands she was working on, and waited
until the afternoon for her wages. When she arrived at her home, she first told her mother that
she no longer wished to go back. When pressed for a reason, she said basta po mama ayaw ko
ng magtuhog. Finally, she told her mother what happened.
Aurora Elitiong, the mother, accompanied the offended party to the San Vicente
Barangay Hall on July 26 to report the incident and give a statement. Days later, Cristina gave
another statement to the local police.
In the defense version, the offended party and her brothers had slept overnight in the
house of the accused. When Isidro woke up in the early morning to relieve himself, he saw the
girl sleeping on the sofa. He admonished her to join her brothers in the basement. He went
back to his room and slept until 8 A.M. Two hours later, at 10 A.M., he left for the Caltex
Service Station which was only a five minute ride from his home by tricycle. His daughter
Analee Olivarez was staying in another house in the compound and attended a morning mass.
When she returned at 10:30 A.M., she no longer saw her father. Maritess Buen, the

10/8/2014 10:21 AM
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laundrywoman, who was washing clothes outside the kitchen, saw the accused earlier. By 10
A.M., when she entered the house, he already left. He returned by noontime.
The accused testified that he was at the Caltex station for two and a half hours waiting
for the shipment of flowers from Pampanga. The goods arrived at 12:15 P.M. He left shortly
thereafter and passed by the market before going home. He arrived at 12:30 P.M. The next
several days were uneventful for him until his laundrywoman Maritess told him that there was
a complaint against him at the barangay office. A meeting took place between him and the
girl’s family in the presence of the barangay authorities. The girl’s mother was demanding
P30,000 for the settlement of the case, but he refused to cave in and told a barangay official
Jaime Ramos that he would rather see his accusers in court than give a centavo because he did
[7]
not commit the crime.

The trial court found Olivarez guilty of violating Section 5 of R.A. 7610 and sentenced
him to suffer an indeterminate penalty of imprisonment from eight (8) years and one (1) day of
prision mayor as minimum to seventeen (17) years, four (4) months and one (1) day of
reclusion temporal as maximum, to indemnify the minor Cristina Elitiong in the amount of
P15,000.00 as moral damages and to pay the costs.
[8]
On appeal, the decision of the trial court

was affirmed by the Court of Appeals. The

[9]
[10]
motion for reconsideration
filed by the accused was denied.
Hence, this petition for
[11]
review
on the following grounds:
I.

The Honorable Court of Appeals committed grave abuse of discretion in not holding
that the essential elements in Violation of Section 5, Article III of Republic Act 7610,
which are age of the offended party and that she is an abused or exploited child as
defined in the law, not having been alleged in the Information, petitioner/accused
cannot be found guilty of said offense and must be acquitted.

II.

The Honorable Court of Appeals erred and committed grave abuse of discretion in
holding that the Information charging petitioner/accused of Violation of Section 5,
Republic Act 7610, but failing to allege the essential elements of said offense, had
substantially complied with the requirements of due process for the accused.

III.

The Honorable Court of Appeals erred and gravely abused its discretion in not reversing
the judgment of the trial court convicting the accused/petitioner and sentencing him to
suffer the penalty of imprisonment for alleged Violation of Section 5, Republic Act
[12]
7610, which was not alleged in the Information.

Petitioner alleges that his right to be informed of the nature and cause of the accusation
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against him was violated for failure to allege in the information the essential elements of the
offense for which he is being charged.
Section 5, Article III of R.A. 7610 states:
SEC. 5. Child Prostitution and Other Sexual Abuse. – Children, whether male or
female, who for money, profit, or any other consideration or due to the coercion or influence
of any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are
deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be
imposed upon the following:
...
(b)
Those who commit the act of sexual intercourse or lascivious conduct with a
child exploited in prostitution or subjected to other sexual abuse: Provided, That when the
victim is under twelve (12) years of age, the perpetrators shall be prosecuted under Article 335,
paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised Penal Code,
for rape or lascivious conduct, as the case may be: Provided, That the penalty for lascivious
conduct when the victim is under twelve (12) years of age shall be reclusion temporal in its
medium period; ...” (Italics supplied)
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The elements of sexual abuse under Section 5, Article III of R.A. 7610 are as follows:
1.
2.
3.

The accused commits the act of sexual intercourse or lascivious conduct.
The said act is performed with a child exploited in prostitution or subjected
to other sexual abuse.
[13]
The child, whether male or female, is below 18 years of age.

Section 32, Article XIII, of the Implementing Rules and Regulations of R.A. 7610
defines lascivious conduct as follows:
[T]he intentional touching, either directly or through clothing, of the genitalia,
anus, groin, breast, inner thigh, or buttocks, or the introduction of any object into the genitalia,
anus or mouth, of any person, whether of the same or opposite sex, with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify the sexual desire of any person, bestiality,
[14]
masturbation, lascivious exhibition of the genitals or pubic area of a person.
(Emphasis
supplied)

The first element obtains in this case. It was established beyond reasonable doubt that
petitioner kissed Cristina and touched her breasts with lewd designs as inferred from the nature
[15]
of the acts themselves and the environmental circumstances.
The second element, i.e., that the act is performed with a child exploited in prostitution
or subjected to other sexual abuse, is likewise present. As succinctly explained in People v.
[16]
Larin:
A child is deemed exploited in prostitution or subjected to other sexual abuse, when
the child indulges in sexual intercourse or lascivious conduct (a) for money, profit, or any
other consideration; or (b) under the coercion or influence of any adult, syndicate or group.
...
It must be noted that the law covers not only a situation in which a child is abused for
profit, but also one in which a child, through coercion or intimidation, engages in lascivious
conduct. (Emphasis supplied)
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[17]
We reiterated this ruling in Amployo v. People:
... As we observed in People v. Larin, Section 5 of Rep. Act No. 7610 does not merely cover a
situation of a child being abused for profit, but also one in which a child engages in any
lascivious conduct through coercion or intimidation...

Thus, a child is deemed subjected to other sexual abuse when the child indulges in
lascivious conduct under the coercion or influence of any adult. In this case, Cristina was
sexually abused because she was coerced or intimidated by petitioner to indulge in a lascivious
conduct. Furthermore, it is inconsequential that the sexual abuse occurred only once. As
expressly provided in Section 3 (b) of R.A. 7610, the abuse may be habitual or not. It must be
observed that Article III of R.A. 7610 is captioned as “Child Prostitution and Other Sexual
Abuse” because Congress really intended to cover a situation where the minor may have been
coerced or intimidated into lascivious conduct, not necessarily for money or profit. The law
covers not only child prostitution but also other forms of sexual abuse. This is clear from the
deliberations of the Senate:
Senator Angara. I refer to line 9, ‘who for money or profit.’ I would like to amend
this, Mr. President, to cover a situation where the minor may have been coerced or
intimidated into this lascivious conduct, not necessarily for money or profit, so that we can
cover those situations and not leave loophole in this section.
The proposal I have is something like this: WHO FOR MONEY, PROFIT, OR ANY
OTHER CONSIDERATION OR DUE TO THE COERCION OR INFLUENCE OF ANY
ADULT, SYNDICATE OR GROUP INDULGE, et cetera.
The President Pro Tempore. I see. That would mean also changing the subtitle of
Section 4. Will it no longer be child prostitution?
Senator Angara. No, no. Not necessarily, Mr. President, because we are still talking of
the child who is being misused for sexual purposes either for money or for consideration. What
I am trying to cover is the other consideration. Because, here, it is limited only to the child
being abused or misused for sexual purposes, only for money or profit.
I am contending, Mr. President, that there may be situations where the child may not
have been used for profit or ...
The President Pro Tempore. So, it is no longer prostitution. Because the essence of
prostitution is profit.
Senator Angara. Well, the Gentleman is right. Maybe the heading ought to be
expanded. But, still, the President will agree that that is a form or manner of child abuse.
The President Pro Tempore. What does the Sponsor say? Will the Gentleman kindly
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restate the amendment?
ANGARA AMENDMENT
Senator Angara. The new section will read something like this, Mr. President:
MINORS, WHETHER MALE OR FEMALE, WHO FOR MONEY, PROFIT, OR ANY
OTHER CONSIDERATION OR INFLUENCE OF ANY ADULT, SYNDICATE OR GROUP
INDULGE IN SEXUAL INTERCOURSE, et cetera.
Senator Lina. It is accepted, Mr. President.
The President Pro Tempore. Is there any objection? [Silence] Hearing none, the
amendment is approved.
How about the title, ‘Child Prostitution,’ shall we change that too?
Senator Angara. Yes, Mr. President, to cover the expanded scope.
The President Pro Tempore. Is that not what we would call probable ‘child abuse’?
Senator Angara. Yes, Mr. President.
The President Pro Tempore. Subject to rewording. Is there any objection? [Silence]
[18]
Hearing none, the amendment is approved. x x x. (Italicization supplied)

Petitioner makes much of the failure to allege in the information that Cristina was a child
below 18 years of age at the time the offense was committed. He insists that the Court of
[19]
Appeals mistakenly relied on the case of People v. Rosare
because unlike in Rosare, he had
no personal knowledge of Cristina’s age, which he claims was not proven beyond reasonable
doubt.
In all criminal prosecutions, the accused is entitled to be informed of the nature and
[20]
cause of the accusation against him.
A complaint is sufficient if it states the name of the
accused; the designation of the offense given by the statute; the acts or omissions complained
of as constituting the offense; the name of the offended party; the approximate date of the
[21]
commission of the offense; and the place where the offense was committed.
The complaint or information shall state the designation of the offense given by the
statute, aver the acts or omissions constituting the offense, and specify its qualifying and
aggravating circumstances. If there is no designation of the offense, reference shall be made to
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[22]
the section or subsection of the statute punishing it.

The acts or omissions complained of

as constituting the offense and the qualifying and aggravating circumstances must be stated in
ordinary and concise language and not necessarily in the language used in the statute but in
terms sufficient to enable a person of common understanding to know what offense is being
charged as well as its qualifying and aggravating circumstances and for the court to pronounce
[23]
judgment.
In the present case, the Court of Appeals found the information to be sufficient. Relying
on the principle laid down in People v. Rosare, it held:
Before us is an information for violation of RA 7610 that, as in Rosare, fails to mention
an indispensable element of the offense, the age of the offended party, but makes allusion to
another document, the sworn complaint of the offended party, and declares it to be the basis
upon which the information was filed. This instrument is the complaint filed by the offended
party with the Municipal Trial Court of San Pedro, Laguna in which she stated that she was 16
years old at the time of the offense. It forms part of the initial records of the case and comes
before the posting of bail and entry of the plea of not guilty before the RTC. It appears that
after the charge was filed with the MTC, and as the preliminary investigation went underway,
the accused filed a manifestation stating that he had filed a counter-affidavit to the charge and
reserved the right to file a motion to quash the information if it was filed. The MTC found
probable cause against him and elevated the records to the provincial prosecutor for filing of
the information.
A complaint is under the Rules one of the two charging instruments for the offense of
which the accused was tried and convicted here. While the criminal action was instituted by
the complaint of the offended party, the information signed only by the fiscal ushered in the
formal trial process. But both are accusations in writing against the accused and serve the
purpose of enabling him to take the necessary legal steps for his defense. What is important is
that the information states that the accused is being charged of an offense under RA 7610
based on the complaint of the offended party, to which the accused had adequately responded.
Under these conditions, the accused was fully apprised of the accusation against him. The
purpose and objective of the constitutional mandate are discharged and satisfied. The accused
may not be said to be taken by surprise by the failure of the information to state the age of the
offended party, when he had received the initiatory complaint where he was told how old the
[24]
offended party was.

We agree with the ruling of the Court of Appeals. In People v. Rosare, the information
did not allege that the victim was a mental retardate which is an essential element of the crime
of statutory rape. This Court however sustained the trial court’s judgment of conviction
holding that the resolution of the investigating prosecutor which formed the basis of the
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information, a copy of which is attached thereto, stated that the offended party is suffering from
mental retardation. It ruled that there was substantial compliance with the mandate that an
accused be informed of the nature of the charge against him. Thus:
Appellant contends that he cannot be convicted of statutory rape because the fact that
the victim was a mental retardate was never alleged in the information and, absent this element,
the acts charged negate the commission of the offense for which he was convicted by the lower
court.
Pursuant to Section 8, Rule 112 of the Rules of Court, we have decided to motu proprio
take cognizance of the resolution issued by the investigating prosecutor in I.S. No. 92-0197
dated June 2, 1992, which formed the basis of and a copy of which was attached to the
information for rape filed against herein appellant. Therein, it is clearly stated that the
offended party is suffering from mental retardation. We hold, therefore, that this should be
deemed a substantial compliance with the constitutional mandate that an accused be informed
[25]
of the nature of the charge against him. ...

[26]
In People v. Villamor,
the information failed to allege the age of the offended party
but since a copy of the order issued by the investigating judge was attached in the record of the
preliminary investigation clearly stating that the complainant was nine years old, it was held
that there was substantial compliance with the mandate to inform the accused of the nature of
the accusation. It was also declared that the defense cannot invoke the element of surprise as to
deprive it of the opportunity to suitably prepare for the accused’s defense, thus:
... Furthermore, even if the information filed did not allege that the complainant was nine years
old, there was substantial compliance with the constitutional mandate that an accused be
informed of the nature of the charge against him when the Order issued by the investigating
judge, a copy of which was attached in the record of the preliminary investigation, clearly
stated that the complainant was nine years old. Consequently, the defense cannot invoke the
element of surprise as to deprive it of the opportunity to suitably prepare for the accused’s
[27]
defense.

[28]
In People v. Galido,
the information for rape failed to allege the element of force or
intimidation. The Court ruled that this omission is not fatal since the complaint specifically
charged the accused with three counts of rape committed by means of force and intimidation.
Thus:
Appellant avers that because the Informations on which he was arraigned and convicted
did not allege the element of force or intimidation, he was deprived of his constitutional right to
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be informed of the nature and cause of the accusation against him. He insists that such failure
was a fatal defect that rendered the Informations void.
As a rule, the accused cannot be convicted of an offense, unless it is clearly charged in
the complaint or information. Otherwise, their constitutional right to be informed of the nature
and cause of the accusation against them would be violated.
In the present case, appellant correctly pointed out that the element of “force or
intimidation” should have been expressly alleged in the Informations. This omission is not
fatal, however, because the Complaint specifically accused him of three counts of rape
[29]
committed by means of force and intimidation...

[30]
which involved an information
The same ground was adopted in People v. Mendez
for rape that failed to allege force or intimidation. We ruled therein that it was not a fatal
omission because it was stated in the complaint that accused Rosendo raped Virginita “by
means of force.”
[31]
In People v. Torellos,
the Court treated the information for rape which failed to allege
force and intimidation as merely defective and that the deficiency was cured by the failure of
the accused to assail the insufficiency of the allegations in the Information and by competent
evidence presented during trial.
Thus, while it is necessary to allege the essential elements of the crime in the
information, the failure to do so is not an irremediable vice. When the complaint or the
resolution by the public prosecutor which contain the missing averments is attached to the
information and form part of the records, the defect in the latter is effectively cured, and the
accused cannot successfully invoke the defense that his right to be informed is violated.
In the instant case, the missing averment in the information is supplied by the Complaint
which reads in full:
COMPLAINT
The undersigned complainant, accuses ISIDRO OLIVAREZ, of the crime of
VIOLATION OF RA 7610, committed as follows:
That on or about 11:30 A.M. of July 20, 1997 at Brgy. San Vicente, San Pedro, Laguna,
Philippines and within the jurisdiction of this Honorable Court the said accused with lewd
design did then and there willfully, unlawfully and feloniously commit an act of lasciviousness
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against one CRISTINA ELITIONG Y BALDONO, 16 years old, by kissing and touching her
private parts and embracing her against her will.
[32]
CONTRARY TO LAW.

Petitioner was furnished a copy of the Complaint which was mentioned in the
information, hence he was adequately informed of the age of the complainant. The prosecution
has also established the minority of the offended party through competent evidence. Cristina
testified that she was 16 years old and a certification from the Office of the Local Registrar of
[33]
San Pedro, Laguna was presented showing that she was born on October 17, 1980.
The
third element of sexual abuse is therefore present.
The information merely states that petitioner was being charged for the crime of
“violation of R.A. 7610” without citing the specific sections alleged to have been violated by
petitioner. Nonetheless, we do not find this omission sufficient to invalidate the information.
The character of the crime is not determined by the caption or preamble of the information nor
from the specification of the provision of law alleged to have been violated, they may be
conclusions of law, but by the recital of the ultimate facts and circumstances in the complaint or
[34]
information.
The sufficiency of an information is not negated by an incomplete or defective
designation of the crime in the caption or other parts of the information but by the narration of
facts and circumstances which adequately depicts a crime and sufficiently apprise the accused
of the nature and cause of the accusation against him.
True, the information herein may not refer to specific section/s of R.A. 7610 alleged to
have been violated by the petitioner, but it is all to evident that the body of the information
contains an averment of the acts alleged to have been performed by petitioner which
unmistakably refers to acts punishable under Section 5 of R.A. 7610. As to which section of
R.A. 7610 is being violated by petitioner is inconsequential. What is determinative of the
offense is the recital of the ultimate facts and circumstances in the complaint or information.
The prosecution has proved beyond reasonable doubt that petitioner committed acts of
sexual abuse against Cristina. The trial court found Cristina’s testimony to be clear, candid, and
[35]
straightforward.
Her testimony, given in a categorical, straightforward, spontaneous and
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[36]
In the face of the accusations against him,
candid manner, is worthy of faith and belief.
petitioner could only interpose uncorroborated alibi and denial. Denial, like alibi, is an
inherently weak defense and cannot prevail over the positive and categorical identification
[37]
provided by eyewitnesses.
Not only did Cristina identify the petitioner as her assailant but
no ill-motive was adduced why she would impute against him so grave a charge. This Court
will not interfere with the trial court’s assessment of the credibility of witnesses, absent any
indication that some material fact was overlooked or a grave abuse of discretion committed.
[38]
None of the exceptions obtain in the instant case.
In addition to moral damages, a fine in the amount of P15,000.00 should likewise be
[39]
imposed pursuant to our ruling in Amployo v. People:
It does not end there. In People v. Abadies, and with respect specifically to lascivious
conduct amounting to child abuse under Section 5(b) of Rep. Act No. 7610, we imposed a fine
of P30,000 for each count of lascivious conduct in addition to the award of moral damages on
the justification that –
It will be noted that Section 5, Article II of Republic Act No. 7610
provides for the penalty of imprisonment. Nevertheless, Section 31(f), Article
XII (Common Penal Provisions) thereof allows the imposition of a fine subject
to the discretion of the court, provided that the same is to be administered as a
cash fund by the Department of Social Welfare and Development and disbursed
for the rehabilitation of each child victim, or any immediate member of his
family if the latter is the perpetrator of the offense. This provision is in accord
with Article 39 of the Convention on the Rights of the Child, to which the
Philippines became a party on August 21, 1990, which stresses the duty of states
parties to ensure the physical and psychological recovery and social
reintegration of abused and exploited children in an environment which fosters
their self-respect and human dignity.
With the case of Abadies as guidepost, we impose a fine of Fifteen Thousand Pesos
(P15,000.00) on petitioner.

WHEREFORE, the petition is DENIED. The decision of the Court of Appeals dated
January 9, 2004 in CA-G.R. CR No. 22860 and its resolution dated June 4, 2004, are
AFFIRMED with MODIFICATION. In addition to the award of P15,000.00 as moral
damages, petitioner Isidro Olivarez is also ordered to pay a fine in the amount of P15,000.00.
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SO ORDERED.

CONSUELO YNARES-SANTIAGO
Associate Justice

WE CONCUR:

HILARIO G. DAVIDE, JR.
Chief Justice

LEONARDO A. QUISUMBING
Associate Justice

ANTONIO T. CARPIO
Associate Justice

ADOLFO S. AZCUNA
Associate Justice
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Pursuant to Section 13, Article VIII of the Constitution, it is hereby certified that the
conclusions in the above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court’s Division.

HILARIO G. DAVIDE, JR.
Chief Justice
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G.R. No. 169143
[Formerly G.R. No. 138328]
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SIMPLICIO DELANTAR,
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QUISUMBING, J.,
Chairperson,
CARPIO,
CARPIO MORALES,
TINGA, and
VELASCO, JR., JJ.

Promulgated:
February 2, 2007
x -----------------------------------------------------------------------------------x

TINGA, J.:

The forfeiture of the right to live free in society is the due requital for peddling a child to sexual
servitude.
We begin with the antecedents.

On 27 August 1996, an information for violation of Section 5, Article III of Republic Act (R.A.)
[1]
No. 7610

was filed against appellant Simplicio Delantar y Redondo. Docketed as Criminal Case No.

[2]
96-9175
of the Regional Trial Court (RTC) of Pasay City, the information was amended on 3
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[3]
September 1996.

The accusatory portion of the Amended Information reads:

That sometime and during the period from 1994 to August 1996, in Pasay City, Metro
Manila, Philippines and within the jurisdiction of this Honorable Court, the above-named accused,
SIMPLICIO DELANTAR Y REDONDO, through coercion and influence, did then and there wilfully,
[4]
unlawfully and feloniously promote, facilitate and induce [AAA], a female child below 12 years of
age, to indulge in sexual intercourse and lascivious conduct for money, profit and other consideration.
[5]
Contrary to [l]aw.

On 4 September 1996, appellant, assisted by counsel de parte, entered a plea of not guilty and
[6]
informed the court that he did not want a pre-trial. An attempt to quash the information was made but
[7]
the same proved futile. Thereafter, trial proceeded in due course.
[8]
The prosecution presented the following as witnesses: (1) AAA,

the complainant; (2) Dr.

[9]
[10]
Emmanuel Aranas of the PNP Crime Laboratory; and (3) Carolina Buan
of the Philippine Long
Distance Telephone Co. On 31 January 1997, the prosecution submitted its Formal Offer of
[11]
Evidence.
Trial thereafter continued with the defense presenting the following as witnesses: (1) Simplicio
[12]
Delantar;

[13]
(2) Angelito Entruzo;

[14]
and (3) Eduardo Juarez, Jr.
On 20 August 1998, the defense

rested its case.
[15]
On 25 February 1999, the RTC-Pasay City, Branch 109, rendered a Decision,
finding
appellant guilty beyond reasonable doubt of two counts of violation of Section 5(a), paragraphs 1, 4 and
5 of Article III of R.A. No. 7610. The trial court arrived at the following principal findings and
conclusions, thus:
From all the foregoing, the Court opines that the prosecution has proven the guilt of the
accused Simplicio Delantar y Redondo beyond reasonable doubt when he delivered his daughter
[AAA] to an Arab national by the name of Mr. Hammond from their house at 2165-A P. Burgos St.,
Pasay City sometime in 1994 selling her in prostitution to the said [A]rab who committed acts of
lasciviousness on her person by kissing her on her lips, her breast, her private parts and even rubbing
his penis against her private parts which is a clear violation of Section 5(a), paragraph 1, 4, and 5 [of]
Article III of R.A. [No.] 7610 and hereby sentences him of Reclusion Perpetua and to pay civil
liability to the victim in the amount of P60,000.00.
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Likewise, the Court finds accused guilty beyond reasonable doubt for violation of Section
5(a) paragraph 1, 4, and 5 of Article III of R.A. [No.] 7610 when the accused Simplicio Delantar
pimped and delivered the complainant, an eleven (11) year old minor to Congressman Romeo Jalosjos
of the First District of Zamboanga del Norte at the Ritz Tower in Makati where the said Congressman
for eight (8) times committed acts of lasciviousness on her person when he kissed her on her lips,
private organ and even raped her. That all these times, the accused brought his child from their
residence at 2165-A P. Burgos St., Pasay City and [the Court] hereby sentences him to Reclusion
Perpetua and to pay the victim civil liability in the amount of P60,000.00.
[16]
SO ORDERED.

Appellant interposed an appeal with this Court. After submission of the parties’ briefs, on 20
September 2004, this Court through the Second Division then transferred the appeal to the Court of
[17]
Appeals for appropriate action and disposition.
On 31 May 2005, the Court of Appeals rendered a
[18]
Decision
affirming with modification the trial court’s Decision. The appellate court ruled in the
dispositive portion, thus:
WHEREFORE, the appealed decision, finding appellant Simplicio Delantar guilty beyond
reasonable doubt of Violation of Section 5(a), paragraph[s] 1, 4 and 5, Article III of R.A. No. 7610,
for one count only, is AFFIRMED with the MODIFICATION that he is also sentenced to pay
complainant [AAA] the amount of P50,000.00 as civil indemnity, P50,000.00 as moral damages and
P25,000.00 as exemplary damages.
Costs against appellant.
[19]
SO ORDERED.

On 23 June 2005, appellant, through counsel, filed a Notice of Appeal from the Decision of the
[20]
Court of Appeals to this Court.
On 21 July 2005, the Court of Appeals gave due course to the
[21]
Notice of Appeal and elevated the records of the case to this Court for purposes of the appeal.
[22]
appellant assigns the following errors committed by the trial court:
In his Brief,
I
THE TRIAL COURT ERRED IN CONVICTING [APPELLANT] OF THE CRIME CHARGED
DESPITE THE FAILURE OF THE PROSECUTION TO PROVE HIS GUILT BEYOND
REASONABLE DOUBT.
II
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THE TRIAL COURT ERRED IN CONVICTING [APPELLANT] OF TWO (2) VIOLATIONS OF
SECTION 5, ARTICLE III, R.A. [NO.] 7610 DESPITE THE FACT THAT ONLY A SINGLE
INFORMATION WAS FILED BY THE 2ND ASSISTANT CITY PROSECUTOR OF PASAY CITY.
III
THE TRIAL COURT ERRED IN IMPOSING THE PENALTY FOR THE CRIME CHARGED IN
ITS MAXIMUM PERIOD (RECLUSION PERPETUA) WHEN THERE IS NO SHOWING IN ITS
DECISION [OF] THE ATTENDANCE OF A QUALIFYING CIRCUMSTANCE WHICH WOULD
[23]
WARRANT THE IMPOSITION OF THE MAXIMUM PENALTY.

Of the issues raised by appellant in his brief, we only have to resolve the first and the third issues
since the Court of Appeals has already upheld the second contention which is that he should only be
[24]
convicted of one violation

and also since a reversal of the ruling would constitute double jeopardy.
[25]

In any event, we fully agree with the appellate court’s adjudication.
Appellant stands charged of violating Section 5, Article III of R.A. No. 7610, which provides:
ARTICLE III.
CHILD PROSTITUTION AND OTHER SEXUAL ABUSE
SEC. 5. Child Prostitution and Other Sexual Abuse.—Children, whether male or female, who
for money, profit, or any other consideration or due to the coercion or influence of any adult,
syndicate or group, indulge in sexual intercourse or lascivious conduct, are deemed to be children
exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed
upon the following:
(a) Those who engage in or promote, facilitate or induce child prostitution which include, but
are not limited to, the following:
(1) Acting as a procurer of a child prostitute;
Inducing a person to be a client of a child prostitute by means of written or oral
(2)
advertisements or other similar means;
(3) Taking advantage of influence or relationship to procure a child as a prostitute;
(4) Threatening or using violence towards a child to engage him as a prostitute; or
(5) Giving monetary consideration, goods or other pecuniary benefit to a child with the
intent to engage such child in prostitution.
(b) Those who commit the act of sexual intercourse or lascivious conduct with a child
exploited in prostitution or subjected to other sexual abuse: Provided, That when the victim is under
twelve (12) years of age, the perpetrators shall be prosecuted under Article 335, paragraph 3, for rape
and Article 336 of Act No. 3815, as amended, the Revised Penal Code, for rape or lascivious conduct,
as the case may be: Provided, That the penalty for lascivious conduct when the victim is under twelve
(12) years of age shall be reclusion temporal in its medium period; and
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(c) Those who derive profit or advantage therefrom, whether as manager or owner of the
establishment where the prostitution takes place or of the sauna, disco, bar, resort, place of
entertainment or establishment serving as a cover or which engages in prostitution in addition to the
activity for which the license has been issued to said establishment.

In a criminal case, the accused is entitled to an acquittal, unless his guilt is shown beyond
reasonable doubt. Proof beyond reasonable doubt does not mean such a degree of proof as, excluding
possibility of error, produces absolute certainty. Moral certainty only is required, or that degree of proof
[26]
which produces conviction in an unprejudiced mind.
There is no doubt, drawing from the evidence, that AAA was a child who was exploited in
prostitution as defined in Section 5, Article III quoted above. The law punishes not only the person who
commits the acts of sexual intercourse or lascivious conduct with the child but also those who engage in
or promote, facilitate or induce child prostitution. Appellant is one such person.
The testimony of AAA shows that appellant procured her as a child prostitute for at least two
clients: the first, an Arab national named Mr. Hammond and the second, then Congressman Romeo
Jalosjos.
AAA testified that she was brought to the first client at least eleven (11) times between the period
[27]
1994 to June 1996.
On each of these occasions, appellant and AAA would go to Ralph Anthony
Suites in Manila where the client stayed. Appellant would tell AAA that they had to go to the client
[28]
they
because they needed to pay some obligations,
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[29]
[30]
had to settle something,
they had to pay the electric bill,
or they had to ask for money for AAA’s
[31]
tuition fees.
Upon their arrival at Ralph Anthony Suites, appellant would talk to the client for a few
minutes and then leave AAA alone with the client. Money was usually given by the client to appellant
who would leave on the pretext of buying something from Robinsons, a nearby mall. When he returned,
usually after two (2) to four (4) hours, appellant would have something for AAA such as food and
clothes.
Once left alone with AAA, the client would perform lascivious acts on AAA. With the sordid
details spread all over the transcript of AAA’s testimony as she gave it before the trial court, the recurrent
salient points of her harrowing experience revolved around the client’s kissing her, touching her breasts,
[32]
embracing her, and inserting his finger in her private parts.
On one occasion, the client even tried to insert his penis inside AAA’s vagina but the latter
pleaded for him not to. The client thereafter rubbed his penis on AAA’s vagina. On the same occasion,
the client made AAA sit on him near his groin while his penis was fully erect. The client then made
[33]
pumping motions while his organ was touching AAA’s vagina until “his penis got wet.”
After their first visit to the client, AAA told appellant that she did not want to go back because the
client was “bastos.” Appellant promised her that they would no longer go back but the promise was
[34]
broken as they went back a few more times.
AAA continued to complain to appellant about the acts
committed on her by the first client but appellant would dismiss the same saying that if the client’s
[35]
private part is not inserted in AAA’s private part, there is nothing wrong about it,
or that since there
[36]
was no penetration, there was nothing wrong about it.
Sometime in June 1996, AAA told appellant that she did not want to go to the client anymore. On
that day, AAA and appellant went to Harrison Plaza where appellant instructed AAA to call the client
and tell the latter that if he would not give them P5000, they would not go there anymore. AAA complied
and told the client exactly what appellant had told her. The client responded by saying that he would
only give them P5,000.00 if AAA would have sexual intercourse with him. They did not go to this client
[37]
anymore.

10/8/2014 10:44 AM

G.R. No. 169143

7 of 22

http://sc.judiciary.gov.ph/jurisprudence/2007/feb2007/169143.htm

Appellant thereafter started to bring AAA to the second client. As with the first client, appellant
would tell AAA that they had to go to the second client because they had obligations to pay such as the
[38]
telephone bill, electric bill, rent, and tuition fees.
During each of these visits, the
[39]
client would give AAA money ranging from P2,000.00 to P10,000.00.

The details of what transpired

[40]
when AAA was left alone with the second client were vividly recounted in People v. Jalosjos,
where
the second client was convicted of two (2) counts of rape and six (6) counts of acts of lasciviousness, all
committed against AAA on various dates. In the case, the Court found that it was appellant who brought
AAA to said client. The Court in that case even referred to appellant as the second client’s “suking
[41]

bugaw.”

From her testimony, it could easily be gleaned that AAA did not consent to the acts of
lasciviousness and the sexual intercourse. After their initial visit to the first client, AAA pointedly told
appellant that she did not want to go back because the client was “bastos” but appellant did not mind
[42]
this and continued to bring AAA to the first client still.
AAA persisted in complaining but appellant
would dismiss the remonstration, saying that if the client’s private parts are not inserted in AAA’s private
[43]
parts, there is nothing wrong about it,
or that since there was no penetration, there was nothing
[44]
wrong about it.
Appellant succeeded in infusing AAA with intense fear and awe of him. She was afraid that
[45]
appellant might send her away if she did not obey him.
She was scared of him also because when he
got angry, he would pull her and her brother’s hair, whip them very hard, slap them, hit them on the upper
arm with a hanger, box them on the arms, bite them or even make them kneel on salt with outstretched
[46]
hands.
Appellant even hit AAA with the telephone apparatus a number of times, the last time was on
15 August 1996, the day before she ran away to escape, and only because she had forgotten to call the
[47]
second client.
It was this dread of appellant that pushed AAA to still go with him to the clients even
if she did not want what was being done to her by whoever was the client once she was left alone with
him.
Further, appellant instilled the feeling of guilt and helplessness in AAA by constantly saying that
[48]
[49]
they had to pay some obligations,
they had to settle something,
they had to pay the electric
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[50]
[51]
bill,
or they had to ask for money for AAA’s tuition fees.
Verily, it was against AAA’s will and consent to see the two clients. But even if AAA had in fact
consented, appellant may still be prosecuted for child prostitution under Section 5, Article III of R.A.
No. 7610 because the child’s consent or lack of it is not an element of the offense.
[52]
As held by this Court in People v. Larin,

a child is deemed exploited in prostitution or

subjected to other sexual abuse, when the child indulges in sexual intercourse or lascivious conduct (a)
for money, profit, or any other consideration; or (b) under the coercion or influence of any adult,
[53]
syndicate or group.

If AAA was not coerced into child prostitution under (b) above, she definitely

was influenced by appellant to enter into said activity. As the person who had raised and taken care of
AAA, appellant had moral ascendancy over AAA. This moral ascendancy coupled with AAA’s fear and
awe of appellant and her exposure to the world of prostitution at the early age of five had exerted a
dominating influence on her being.
Further, AAA was doing it so that they could have money to meet their several needs, including
her own tuition fees. This engendered in AAA sufficient “consideration” under (a) above to engage or
agree to be exploited in prostitution because after every encounter with the clients, AAA would receive
either money (ranging from P2,000.00 to P10,000.00) or food and clothing.
Aside from the testimony of AAA, the record is replete with evidence of appellant’s liability
beyond reasonable doubt. The testimony of Dr. Emmanuel L. Aranas, Medico Legal Officer of the PNP
Crime Laboratory, who conducted a medical examination on AAA on 23 August 1996, as well as the
[54]
Medico Legal Report

that he prepared showed that, at the time of physical examination, AAA was

in a non-virgin state physically and that her hymen had a shallow healed laceration at 3 o’clock position
and a deep healed laceration at 8 o’clock position. Dr. Aranas testified that the lacerations could be
caused by the entry either of a finger or an erect male organ a week or more prior to the date of the
[55]
examination.

This testimony proves that AAA was subjected either to lascivious conduct or sexual

intercourse before the medical examination.
Witness Carolina Buan, for her part, testified that several calls were made from appellant’s phone
[56]
to the second client.
Exhibits I to I-15-A and J to J-20, as well as appellant’s own admission that he
[57]
was the subscriber of telephone number 831-2423
and that he is the “S. Delantar” indicated in the
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[58]
telephone bill,
establish a connection between appellant and the second client. This connection in
turn forged the regularity which characterized the communication between the two, indeed the situation
that normally obtains between a regular client and a “suking bugaw.”
[59]
Appellant, in his brief, does not deny that he brought AAA to the clients.
He, however,
attempts to exculpate himself by stating that he did not coerce or influence AAA to go to the two clients
[60]
to be exploited in prostitution.
Appellant further claims that there is no showing that he made promises to AAA either by assuring
her that he would give her money or anything to convince her to go with him to the clients. He even seeks
to discredit AAA for not attempting to object to be brought to the first client despite her previous
experience in several encounters with him. This absence of any objection on the part of AAA, so
appellant insists, is proof that she was brought to the client of her own free will, and at the same time
[61]
militates against any finding that appellant had coerced or influenced AAA to go to the client.
Also,
according to appellant, AAA herself admitted she had already known, by their second visit, that she was
[62]
Appellant likewise dismisses AAA’s fear that he would send her
being pimped to the first client.
away should she refuse to go to the clients as a mere conclusion or presumption from AAA’s end because
[63]
at no time did appellant actually tell her to go away.

In the same vein, AAA’s fear that appellant

[64]
would get angry if she refused to go with him to the clients is merely imaginary or conjectural.
Appellant even cites excerpts from AAA’s testimony to the effect that he only laid hands on AAA only
[65]
for the purpose of disciplining her.
Appellant’s testimony itself contains an admission that he had indeed brought AAA to the two
clients. He admitted that even in his presence, questions about AAA’s pretty legs and breast size were
[66]
propounded.
Certainly, he cannot deny knowledge that the persons who propounded the questions
had lewd designs on AAA. These are questions laced with lecherousness and drenched in perversity
especially when asked of a child. Worse, after such questions were propounded, appellant left AAA
alone with the clients who in the first place had inquired about AAA’s legs and breasts. Appellant even
admitted that in one instance the person who shot the questions to him even placed his hands on the
[67]
breasts of AAA.
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Appellant claims that he was promoting AAA’s prospective career as an actress. Appellant’s clear
intention to pimp or promote AAA as a child prostitute to the second client cannot be concealed in the
guise of a move to help AAA to realize her ambition to become an actress. AAA’s acting skills may not
[68]
be measured or determined by a picture of her in a bikini.
There is no profound connection
between acting skills and nudity.
Appellant’s recourse to the testimony of the other two witnesses is likewise vain and futile.
Angelito Entruzo testified that after appellant had adopted AAA, he took good care of her by providing
[69]
for her needs such as food, clothing, shelter and education.
This testimony, while making appellant
look benevolent, has actually worked to his detriment because it further shows his dark side as a person
on whom a child had depended but who abused the situation of dependency. Ed Juares, Jr., on the other
hand, merely testified that appellant had brought AAA to him to make her an actress. The claim does
not rule out the finding that appellant had engaged in child prostitution.
We reject appellant’s avowals of innocence. We affirm the verdict of guilt.
Doubtlessly, appellant had repeatedly pandered AAA to two clients for sexual gratification. He
procured paying customers for her sexual services. The acts done on AAA by the two clients ranged
from “lascivious conduct” defined under the Implementing Rules and Regulation of R.A. No. 7610, as
“the intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner
thigh, or buttocks, or the introduction of any object into the genitalia, anus or mouth, of any person,
whether of the same or opposite sex, with an intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any person, bestiality, masturbation, lascivious exhibition of the genitals or
pubic area of a person,” and statutory rape, under Art. 335, paragraph 3 of the Revised Penal Code, as
amended by R.A. No. 7659.
Appellant’s violation of Sec. 5, Art. III of R.A. No. 7610 is as clear as day. The provision
penalizes anyone who engages in or promotes, facilitates or induces child prostitution either by: (1)
acting as a procurer of a child prostitute; or (2) inducing a person to be a client of a child prostitute by
means of written or oral advertisements or other similar means; or (3) by taking advantage of influence
or relationship to procure a child as a prostitute; or (4) threatening or using violence towards a child to
engage him as a prostitute; or (5) giving monetary consideration, goods or other pecuniary benefits to
the child with the intent to engage such child in prostitution.
The purpose of the law is to provide special protection to children from all forms of abuse,
neglect, cruelty, exploitation and discrimination, and other conditions prejudicial to their
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[70]
development.
A child exploited in prostitution may seem to “consent” to what is being done to her or
him and may appear not to complain. However, we have held that a child who is “a person below
eighteen years of age or those unable to fully take care of themselves or protect themselves from abuse,
neglect, cruelty, exploitation or discrimination because of their age or mental disability or condition” is
[71]
incapable of giving rational consent

to any lascivious act or sexual intercourse. In fact, the absence
[72]
of free consent is conclusively presumed when the woman is below the age of twelve.

Appellant, whom AAA had looked up to as her father, had the duty to care for and bring her up.
Far from looking after her moral character, mental state and physical well-being, he had actually
facilitated her debasement by introducing her to clients and inducing her to engage in prostitution.
Abusing the moral ascendancy he had over her, he exposed her to prostitution at a very tender age, made
her feel it was her obligation to earn money for their family, in a detestable manner at that, and callously
impressed upon her that there was nothing wrong with what the clients had been doing to her. At day’s
end, he raked in the money that his corruption of the child had brought in.
The penalty prescribed by Section 5 of R.A. No. 7610 is reclusion temporal in its medium period
to reclusion perpetua. However, it
of AAA.

was not proven that appellant is the parent

or guardian
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The establishment of either relationship would have justified the imposition of the penalty provided in
the law in its maximum. Thus, there being neither mitigating nor aggravating circumstance, the penalty
which could properly be imposed is reclusion temporal in its maximum period, the medium of the
penalty prescribed by the law. After applying the Indeterminate Sentence Law, the proper imposable
penalty is an indeterminate sentence the maximum term of which shall be that which could properly be
imposed (reclusion temporal in its maximum period), and the minimum of which shall not be less than
[73]
the minimum term prescribed by the law (reclusion temporal in its medium period).
Section 31(c), Article XII of R.A. No. 7610 states:
xxxx
(c) The penalty provided herein shall be imposed in its maximum period when the perpetrator is an
ascendant, parent, guardian, stepparent or collateral relative within the second degree of
consanguinity or affinity, or a manager or owner of an establishment which has no license to operate
or its license has expired or has been revoked. (Emphasis supplied.)

Under R.A. No. 7610, Sec. 31(c), relationship is not a qualifying circumstance but only an
ordinary generic aggravating circumstance. Thus, although it was not alleged in the information it can
[74]
nevertheless be taken into account in fixing the penalty for the crime because it was proven.
A
generic aggravating circumstance provides for the imposition of the prescribed penalty in its maximum
[75]
period, while a qualifying circumstance changes the nature of the crime.
In the case at bar, the only evidence presented to establish AAA’s alleged relationship to appellant
[76]
is her birth certificate
which mentions appellant as the father. However, said document does not bear
[77]
appellant’s signature. In fact, appellant, in his testimony, denied that he is AAA’s father.
He claimed
that, sometime in 1983, AAA was brought to him by a certain Salvacion Buela, AAA’s real mother, who
[78]
could not support her.
Salvacion Buela told appellant that AAA was born on 11 May 1983 and that
[79]
her natural father was a Japanese national.
As prepared, the birth certificate indicates that AAA was
born on “11 May 1985” to “Librada A. Telin” (mother) and “Simplicio R. Delantar” (father) who were
married on “14 February 1977” in “Manila.” The legible signature which reads “Librada T. Delantar”
appears below the printed item “INFORMANT” and above the typewritten name “Librada T. Delantar”
and word “Mother.” However, nowhere on the face of the birth certificate can the signature of appellant
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be found. According to appellant, Librada A. Telin is his sister and they did not get married to each other
on the date indicated in the birth certificate, or impliedly at least, not ever.
While under the Family Code, filiation can be established by, among others, the record of birth
[80]
appearing in the civil register,
yet the rule is where the birth certificate presented was not signed by
the father against whom filiation is asserted, such may not be accepted as evidence of the alleged
[81]
we held:
filiation. In Angeles v. Maglaya,
x x x Such certificate, albeit considered a public record of a private document is, under Section 23,
Rule 132 of the Rules of Court, evidence only of the fact which gave rise to its execution: the fact of
birth of a child. Jurisprudence teaches that a birth certificate, to be considered as validating proof of
paternity and as an instrument of recognition, must be signed by the father and mother jointly, or by
[82]
the mother alone if the father refuses. x x x

In Angeles v. Maglaya, we refused to give evidentiary weight to the birth certificate as proof of
filiation in a case for settlement of estate to support a claim of legitimacy because the same was unsigned
by the alleged father. With more reason we should not accord value to the birth certificate in this case
considering that its effect would be to increase the penalty to be imposed on the appellant. This is a
criminal case wherein an interpretation unfavorable to the accused is generally unacceptable.
The Solicitor General cites this Court’s pronouncement in Heirs of Cabais v. Court of
[83]
Appeals,
that “[a] birth certificate, being a public document, offers prima facie evidence of filiation
and a high degree of proof is needed to overthrow the presumption of truth contained in such public
[84]
The pronouncement is not applicable to this case. It was made merely as an elucidation
document.”
of the limited evidentiary value of a baptismal certificate in this jurisdiction vis-à-vis a birth certificate.
In that case, presented was the baptismal certificate of the person whose filiation was sought to be
established. The birth certificate itself was not presented. In the case at bar, the birth certificate of AAA
was presented.
We thus hold that the birth certificate of AAA is prima facie evidence only of the fact of her birth
and not of her relation to appellant. After all, it is undisputed that appellant is not AAA’s biological
father.
At best, appellant is AAA’s de facto guardian. Now, would this circumstance justify the imposition
of the higher penalty on him? We think not. We apply, by analogy, the ruling of this Court in People v.
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[85]
Garcia,
where we held that the restrictive concept of guardian, legal or judicial, is required by Sec.
11 of R.A. No. 7659. Said provision, by way of amending Art. 335 of the Revised Penal Code, ordains
that where the victim of the crime of rape is under eighteen years of age and the offender is, inter alia, a
guardian of the victim, the death penalty shall be imposed. We ruled:
The law requires a legal or judicial guardian since it is the consanguineous relation or the
solemnity of judicial appointment which impresses upon the guardian the lofty purpose of his office
and normally deters him from violating its objectives. Such considerations do not obtain in appellant’s
case or, for that matter, any person similarly circumstanced as a mere custodian of a ward
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or another’s property. The fiduciary powers granted to a real guardian warrant the exacting sanctions
[86]
should he betray the trust.

Further, according to the maxim noscitur a sociis, the correct construction of a word or phrase
susceptible of various meanings may be made clear and specific by considering the company of words in
[87]
which it is found or with which it is associated.
Section 31(c) of R.A. No. 7610 contains a listing of
the circumstances of relationship between the perpetrator and the victim which will justify the
imposition of the maximum penalty, namely when the perpetrator is an “ascendant, parent, guardian,
stepparent or collateral relative within the second degree of consanguinity or affinity.” It should be
noted that the words with which “guardian” is associated in the provision all denote a legal relationship.
From this description we may safely deduce that the guardian envisioned by law is a person who has a
legal relationship with a ward. This relationship may be established either by being the ward’s biological
parent (natural guardian) or by adoption (legal guardian). Appellant is neither AAA’s biological parent
nor is he AAA’s adoptive father. Clearly, appellant is not the “guardian” contemplated by law.
On the award of indemnity and damages, we delete the Court of Appeals’ award of civil indemnity
because appellant was not the one who committed the lascivious acts and perpetrated the rape of AAA.
Instead, we impose a fine which shall be administered as a cash fund by the Department of Social
Welfare and Development and disbursed for the rehabilitation of AAA, pursuant to Section 31 (f),
Article XII, R.A. No. 7610. Likewise, the award of exemplary damages is improper considering that
appellant is not AAA’s biological father.
WHEREFORE, premises considered, the 31 May 2005 Decision of the Court of Appeals in
CA-G.R. CR H.C. No. 00977 is hereby AFFIRMED WITH MODIFICATION. Appellant SIMPLICIO
DELANTAR y REDONDO is found guilty of one count of violation of Section 5(a), R.A. No. 7610. He
is sentenced to suffer the indeterminate sentence of fourteen (14) years, eight (8) months and one (1) day
of reclusion temporal, as minimum, to seventeen (17) years, four (4) months and one (1) day of reclusion
temporal, as maximum, and to pay a fine in the sum of P20,000.00 to be administered as a cash fund by
[88]
the Department of Social Welfare and Development and disbursed for the rehabilitation of AAA,
and
P50,000.00 as moral damages.
SO ORDERED.
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REYNATO S. PUNO
Chief
Justice

[1]
Entitled “AN ACT PROVIDING FOR STRONGER DETERRENCE AND SPECIAL PROTECTION AGAINST CHILD ABUSE,
EXPLOITATION AND DISCRIMINATION, PROVIDING PENALTIES FOR ITS VIOLATION, AND FOR OTHER PURPOSES” and approved
on 17 June 1992.
[2]
The case was originally raffled to Branch 231 but was re-raffled because said court was not a designated Juvenile Domestic Relations
Court. Criminal Case No. 96-9175 was eventually re-raffled to Branch 119. However, a heated argument ensued in the hearing of 17 September
1996, prompting Judge Salvador P. de Guzman of Branch 119 to inhibit himself and refer the case for re-raffle (Records, Vol. I, pp. 140-141). The
case was again re-raffled to Branch 108 but it was again referred for re-raffle because the Presiding Judge of Branch 108 was the “compadre” of
appellant’s counsel (Records, Vol. I, p. 184). The case was eventually re-assigned to Branch 109.
[3]
The original information alleged that the crime was committed during the period “from 1994 to June, 1996” and that the victim was
exploited to “indulge in lascivious conduct” while the amended information alleged that the crime was committed during the period “from 1994 to
August, 1996” and that the victim was induced to “indulge in sexual intercourse and lascivious conduct.”
[4]
See REPUBLIC ACT NO. 9262, Sec. 44, otherwise known as the “Anti-Violence Against Women and Their Children Act of 2004”
and People v. Cabalquinto, G.R. No. 167693, 19 September 2006, which requires the Court not to disclose the identity of the victim by using
fictitious initials to ensure confidentiality.
[5]
CA rollo, p. 30.

[6]
Records, Vol. I, p. 46.
[7]
On 26 February 1997, counsel for appellant filed a Motion to Quash (Records, Vol. II, pp. 257-262) the information filed in Criminal
Case No. 96-9175 on the ground that since venue was improperly laid, the RTC did not have jurisdiction to try the instant case. Counsel for the
prosecution filed its Opposition to the Motion to Quash (Records, Vol. II, pp. 263-269). In an Order dated 17 June 1997, the RTC denied the
Motion to Quash for lack of merit (Records, Vol. II, pp. 301-305). Counsel for appellant went to the Court of Appeals via a Petition for Certiorari
under Rule 65 of the Rules of Court questioning the RTC’s denial of its Motion to Quash (Records, Vol. II, pp. 312-320). The petition was
docketed as CA-G.R. SP No. 44559. On 12 March 1998, the Second Division of the Court of Appeals rendered a decision denying the petition
(Records, Vol. III, pp. 2-8).
[8]
She testified at the hearings conducted on 11, 12, 13, and 17 September 1996, 16 and 18 October 1996, 5, 11, 18, and 20 November
1996; and 7 and 9 January 1997.
[9]
He testified at the hearings conducted on 15 and 20 January 1997.
[10]
She testified at the hearing conducted on 27 January 1997.
[11]
Records, Vol. II, pp. 126-141. The Court ruled on the Formal Offer of Evidence on 21 February 1997 (Records, Vol. II, pp. 255-256).
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A Former Offer of Additional Evidence was made by the prosecution without any opposition filed by counsel for appellant, prompting the RTC to
admit the same (Records, Vol. III, p. 146).
[12]
He testified at the hearings conducted on 20, 24 and 30 July 1998, and 4 August 1998.
[13]
He testified at the hearing conducted on 4 August 1998.
[14]
He testified at the hearing conducted on 11 August 1998.
[15]
CA rollo, pp. 56-80.
[16]
Id. at 80.

[17]
Conformably with this Court’s decision promulgated on 7 July 2004 in G.R. Nos. 147678-87, entitled “The People of the
Philippines v. Efren Mateo y Garcia.” Id. at 232.
[18]
Rollo, pp. 3-17; CA rollo, pp. 234-247; Penned by Justice Mariano C. Del Castillo, concurred in by Justices Salvador J. Valdez, Jr.
and Eliezer R. de los Santos.
[19]
Id. at 16; id. at 246.
[20]
CA rollo, pp. 265-266.
[21]
Id. at 279.
[22]
Id. at 119-149.
[23]
Id. at 119-120.
[24]
Id. at 234-247.
[25]
The purpose of the rule against duplicity of offense, embodied in Sec. 13, Rule 110 of the Rules of Court, is to give the defendant the
necessary knowledge of the charge so that he may not be confused in his defense. (F. REGALADO, REMEDIAL LAW COMPENDIUM, Volume II
(8th ed., 2000), citing People v. Ferrer, 101 Phil. 234, 270) Since the amended information in this case charged appellant with only one violation
of Section 5 of R.A. No. 7610, even if the testimony of AAA points to nineteen (19) incidents committed by two clients, appellant could only be
held liable for one violation. This is consistent with appellant’s constitutional right to be informed of the accusation against him which right may
not be waived for reasons of public policy. (People v. Ranido, 351 Phil. 610 [1998]).
[26]
RULES OF COURT, Rule 133, Sec. 2.
[27]
TSN, 11 September 1996, p. 25; 13 September 1996, p. 15.
[28]
TSN, 12 September 1996, p. 9.

[29]
Id. at 15.
[30]
Id. at 16.
[31]
TSN, 13 September 1996, p. 5.
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[32]
TSN, 12 and 13 September 1996.
[33]
TSN, 13 September 1996, pp. 15-17.

[34]
TSN, 11 September 1996, p. 25.
[35]
TSN, 12 September 1996, p. 14.
[36]
TSN, 13 September 1996, p. 18.
[37]
Id. at 18-21.
[38]
TSN, 9 January 1997, p. 9.

[39]
TSN, 16 October 1996, pp. 18, 20, 35, 45, 51, 54, 58.
[40]
421 Phil. 43 (2001).
[41]
Id. at 83.
[42]
TSN, 11 September 1996, p. 25.
[43]
TSN, 12 September 1996, p. 14.
[44]
TSN, 13 September 1996, p. 18.
[45]
TSN, 11 November 1996, p. 12.
[46]
TSN, 16 October 1996, p. 71; 25 October 1996, p. 3; 7 January 1997, p. 9.
[47]
TSN, 9 January 1997, pp. 3-6.
[48]
TSN, 12 September 1996, p. 9.
[49]
TSN, 12 September 1996, p. 15.
[50]
TSN, 12 September 1996, p. 16.
[51]
TSN, 13 September 1996, p. 5. See also TSN, 9 January 1997, p. 9.
[52]
357 Phil. 987 (1998).
[53]
Id. at 998.
[54]
Records, Vol. II, p. 151; Exhibit “G.”

10/8/2014 10:44 AM

G.R. No. 169143

21 of 22

http://sc.judiciary.gov.ph/jurisprudence/2007/feb2007/169143.htm

[55]
TSN, 15 January 1997, p. 18.
[56]
TSN, 27 January 1997. See also Exhibits I and J, Record, Vol. II, pp. 153-172.
[57]
TSN, 24 July 1998, p. 16.
[58]
TSN, 4 July 1998, p. 18.
[59]
Rollo, pp. 117-149.
[60]
Id. at 136-137, citing TSN, 25 October 1991, p. 3.

[61]
Id. at 137-138. See also rollo, p. 141.
[62]
Id. at 138-139, citing TSN, 25 October 1996, p. 10.
[63]
Id. at 139.
[64]
Id. at 140-141.
[65]
Id. at 136-137, citing TSN, 25 October 1991, p. 3. See also rollo, p. 141.
[66]
TSN, 24 July 1998, p. 22; 30 July 1998, p. 3.

[67]
TSN, 24 July 1998, p. 22.
[68]
Records, Vol. IV, p. 212; Exhibit 67.
[69]
TSN, 11 August 1998.
[70]
Republic Act No. 7610, Sec. 2.
[71]
People v. Manlapaz, No. L-41819, 28 February 1979, 88 SCRA 704.
[72]
People v. Castillo, 390 Phil. 398 (2000).

[73]
REVISED PENAL CODE, Art. 64 in relation to the Indeterminate Sentence Law, Sec. 1 of which provides in part:”. . . if the offense
is punished by any other law, the court shall sentence the accused to an indeterminate sentence, the maximum term of which shall not exceed the
maximum fixed by said law and the minimum shall not be less than the minimum term prescribed by the same.”
[74]
People v. Jimenez, G.R. Nos. 137790-91, 16 April 2001, 356 SCRA 508.
[75]
Id. at 521 citing People v. Mendoza, G.R. No. 133382, March 9, 2000, 327 SCRA 695; People v. Ramos, 296 SCRA 559 (1998).
[76]
Records, Vol. II, p. 143, Exhibit “A.”
[77]
TSN, 20 July 1998, p. 2; 4 August 1998, p. 2.
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[78]
TSN, 20 July 1998, pp. 2, 11, 12; 24 July 1998, p. 2; 4 August 1998, p. 3.
[79]
TSN, 20 July 1998, pp. 3, 12; 24 July 1998, p. 3.

[80]
FAMILY CODE, Arts. 172 and 175.
[81]
G.R. No. 153798, 2 September 2005, 469 SCRA 363.
[82]
Id. at 374 citing RULES OF COURT, Rule 132, Sec. 23 and Reyes v. Court of Appeals, 135 SCRA 439 [1985]. Rule 132, Sec. 23
states that: “Documents consisting of entries in public records made in the performance of a duty by a public officer are prima facie evidence of
the facts therein stated. All other public documents are evidence, even against a third person, of the fact which gave rise to their execution and of
the date of the latter.”
[83]
374 Phil. 681 (1999).
[84]
Id. at 688.
[85]
346 Phil. 475 (1997).

[86]
Id. at 503.
[87]

R. AGPALO, RUBEN E., STATUTORY CONSTRUCTION (2nd ed., 1990), p. 148, citing Co Kim Chan v. Valdez Tan Keh, 75 Phil.
371 (1945); Caltex (Phil.), Inc. v. Palomar, G.R. No. 19650, 29 September 1966, 30 SCRA 247 (1966); Aisporma v. Court of Appeals, G.R. No.
39419, 12 April 1982, 113 SCRA 459 (1982); Soriano v. Sandiganbayan, G.R. No. 65952, 31 July 1984.
[88]
REPUBLIC ACT NO. 7610, Art. XII, Sec. 31(f).
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DECISION
CORONA, J.:

Whereas, mankind owes to the child the best it has to give.
(Final preambular clause of the Declaration of the Rights of the
Child)

[1]
[2]
dated July 30, 2004 of the Court of
This is a petition for review of the decision
[3]
Appeals (CA) in CA-G.R. CR No. 25925 affirming with modification the decision
of
Branch 109 of the Regional Trial Court of Pasay City in Criminal Case No. 00-0691 which
found petitioner Michael John Z. Malto guilty for violation of paragraph 3, Section 5(a),
[4]
Article III of RA 7610, as amended.
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Petitioner was originally charged in an information which read:
The undersigned Assistant City Prosecutor accuses MICHAEL JOHN Z. MALTO of
VIOLATION OF SECTION 5(b), ARTICLE III, REPUBLIC ACT 7610, AS AMENDED,
committed as follows:
That on or about and sometime during the month of November 1997 up to 1998, in
Pasay City, Metro Manila, Philippines and within the jurisdiction of this Honorable Court, the
above-named accused, Michael John. Z. Malto, a professor, did then and there willfully,
unlawfully and feloniously induce and/or seduce his student at Assumption College,
complainant, AAA, a minor of 17 years old, to indulge in sexual intercourse for several times
with him as in fact said accused had carnal knowledge.
[5]
Contrary to law.

This was subsequently amended as follows:
The undersigned Assistant City Prosecutor accuses MICHAEL JOHN Z. MALTO of
VIOLATION OF SECTION 5(a), ARTICLE III, REPUBLIC ACT 7610, AS AMENDED,
committed as follows:
That on or about and sometime during the month of November 1997 up to 1998, in
Pasay City, Metro Manila, Philippines and within the jurisdiction of this Honorable Court, the
above-named accused, Michael John. Z. Malto, a professor, did then and there willfully,
unlawfully and feloniously take advantage and exert influence, relationship and moral
ascendancy and induce and/or seduce his student at Assumption College, complainant, AAA,
a minor of 17 years old, to indulge in sexual intercourse and lascivious conduct for several
times with him as in fact said accused has carnal knowledge.
[6]
Contrary to law.

Petitioner did not make a plea when arraigned; hence, the trial court entered for him a
plea of “not guilty.” After the mandatory pre-trial, trial on the merits proceeded.
The prosecution established the following:
[7]
At the time of the incident, private complainant AAA was 17 years old.
She was a
college student at the Assumption College in San Lorenzo Village, Makati City. Petitioner,
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then 28, was her professor in her Philosophy II class in the first semester of the school year
1997 to 1998.
On July 18, 1997, AAA was having lunch with her friends when petitioner joined their
group. He told them to address him simply as “Mike.” He handed them his organizer and asked
them to list down their names and contact numbers.
On October 3, 1997, while AAA and her friends were discussing the movie Kama Sutra,
petitioner butted in and bragged that it was nothing compared to his collection of xxx-rated
films. To the shock of AAA’s group, he lectured on and demonstrated sexual acts he had
already experienced. He then invited the group to view his collection.
On October 10, 1997, petitioner reiterated his invitation to AAA and her friends to
watch his collection of pornographic films. Afraid of offending petitioner, AAA and two of her
friends went with him. They rode in his car and he brought them to the Anito Lodge on
Harrison St. in Pasay City. They checked in at a “calesa room.” Petitioner was disappointed
when he found out there was neither a video cassette player (on which he could play his video
tapes) nor an x-rated show on the closed-circuit television. He suggested that they just cuddle
up together. AAA and her friends ignored him but he pulled each of them towards him to lie
with him in bed. They resisted until he relented.
AAA and her friends regretted having accepted petitioner’s invitation. For fear of
embarrassment in case their classmates got wind of what happened, they agreed to keep things
a secret. Meanwhile, petitioner apologized for his actuations.
Thereafter, petitioner started to show AAA amorous attention. He called her on the
[8]
phone and paged

her romantic messages at least thrice a day. When semestral break came,
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his calls and messages became more frequent. Their conversation always started innocently but
he had a way of veering the subject to sex. Young, naive and coming from a broken family,
AAA was soon overwhelmed by petitioner’s persistence and slowly got attracted to him. He
was the first person to court her. Soon, they had a “mutual understanding” and became
sweethearts.
When AAA secured her class card in Philosophy II at the start of the second semester,
petitioner told her that he gave her a final grade of “3.” She protested, stating that her mid-term
grade was “1.2.” He gave her a grade of “1.5” when she promised not to disclose his intimate
messages to her to anyone. He also cautioned her not to tell anyone about their affair as it
could jeopardize his job.
On November 19, 1997, at around 11:00 a.m., AAA agreed to have lunch with petitioner
outside the premises of the college. Since she was not feeling well at that time, he asked her to
lie down in the backseat of his car. She was surprised when he brought her to Queensland
[9]
Lodge on Harrison St. in Pasay City. Once inside the motel room, he kissed her at the back
and neck, touched her breasts and placed his hand inside her blouse. She resisted his advances
but he was too strong for her. He stopped only when she got angry at him.
On November 26, 1997, petitioner asked AAA to come with him so that they could talk
in private. He again brought her to Queensland Lodge. As soon as they were inside the room,
he took off his shirt, lay down in bed and told her, “halika na, dito na tayo mag-usap.” She
refused but he dragged her towards the bed, kissed her lips, neck and breasts and unsnapped
her brassiere. She struggled to stop him but he overpowered her. He went on top of her,
lowered her pants and touched her private part. He tried to penetrate her but she pushed him
away forcefully and she sat up in bed. He hugged her tightly saying, “Sige na, AAA, pumayag
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ka na, I won’t hurt you.” She refused and said, “Mike, ayoko.” He angrily stood up saying,
“Fine, hindi na tayo mag-uusap. Don’t come to the faculty room anymore. You know I need
this and if you will not give in or give it to me, let us end this.” She replied, “Mike, hindi pa
ako ready and it was you who said it will be after my debut” on December 3, 1997. He insisted
that there was no difference between having sex then and after her debut. He told her, “kung
hindi ko makukuha ngayon, tapusin na natin ngayon.” Pressured and afraid of his threat to end
their relationship, she hesitantly replied “Fine.” On hearing this, he quickly undressed while
commenting “ibibigay mo rin pala, pinahirapan mo pa ako” and laughed. They had sexual
intercourse.
In July 1999, AAA ended her relationship with petitioner. She learned that he was either
intimately involved with or was sexually harassing his students in Assumption College and in
other colleges where he taught. In particular, he was dismissed from the De La Salle UniversityAguinaldo for having sexual relations with a student and sexually harassing three other
students. His employment was also terminated by Assumption College for sexually harassing
two of his students. It was then that AAA realized that she was actually abused by petitioner.
Depressed and distressed, she confided all that happened between her and petitioner to her
mother, BBB.
On learning what her daughter underwent in the hands of petitioner, BBB filed an
administrative complaint in Assumption College against him. She also lodged a complaint in
the Office of the City Prosecutor of Pasay City which led to the filing of Criminal Case No.
00-0691.
In his defense, petitioner proffered denial and alibi. He claimed that the alleged incidents
on October 3, 1997 and October 10, 1997 did not happen. He spent October 3, 1997 with his
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colleagues Joseph Hipolito and AJ Lagaso while he was busy checking papers and computing
grades on October 10, 1997. The last time he saw AAA during the first semester was when she
submitted her final paper on October 18, 1997.
On November 19, 1997, between 10:30 a.m. and 1:00 p.m., he sorted out conflicts of
class schedules for the second semester at the Assumption College. On November 26, 1997, he
was at St. Scholastica’s College (where he was also teaching) preparing a faculty concert slated
on December 12, 1997. At lunch time, he attended the birthday treat of a colleague, Evelyn
Bancoro.
On November 29, 1997, he attended AAA’s 18th birthday party. That was the last time he
saw her.
According to petitioner, AAA became his sweetheart when she was already 19 years old
and after he was dismissed from Assumption College. On December 27 and 28, 1998, they
spent time together, shared their worries, problems and dreams and kissed each other. On
January 3, 1999, he brought her to Queensland Lodge where they had sexual intercourse for the
first time. It was repeated for at least 20 times from January 1999 until they broke up in July
1999, some of which were done at either his or her house when no one was around.
The trial court found the evidence for the prosecution sufficient to sustain petitioner’s
[10]
conviction. On March 7, 2001, it rendered a decision finding petitioner guilty.
The
dispositive portion read:
In view of the foregoing, the Court finds the accused Michael John Malto y Zarsadias
guilty beyond reasonable doubt for violation of Article III, Section 5(a)[,] paragraph 3 of RA
7610[,] as amended and hereby sentences him to reclusion temporal in its medium period or
an imprisonment of seventeen (17) years, four (4) months and one (1) day to twenty (20)
years and to pay civil indemnity in the amount of Php 75,000.00 and moral and exemplary
damages of Php 50,000.00 to minor complainant with subsidiary imprisonment in case of

10/8/2014 4:22 PM

G.R. No. 164733

7 of 22

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/164733.htm

[11]
insolvency.

Petitioner questioned the trial court’s decision in the CA. In a decision dated July 30,
[12]
2004,
the appellate court affirmed his conviction even if it found that his acts were not
covered by paragraph (a) but by paragraph (b) of Section 5, Article III of RA 7610. It further
observed that the trial court failed to fix the minimum term of indeterminate sentence imposed
on him. It also ruled that the trial court erred in awarding P75,000 civil indemnity in favor of
AAA as it was proper only in a conviction for rape committed under the circumstances under
[13]
which the death penalty was authorized by law.

Hence, the CA modified the decision of the

trial court as follows:
WHEREFORE, the appealed Decision of conviction is AFFIRMED, with the
MODIFICATION that (1) appellant MICHAEL JOHN MALTO y ZARSADIAS is hereby
sentenced to an indeterminate penalty of Eight (8) Years and One (1) Day of prision mayor
as minimum, to Seventeen (17) Years, Four (4) Months and One (1) Day of reclusion
[14]
temporal as maximum; and (2) the sum of P75,000.00 as civil indemnity is DELETED.

Hence, this petition.
Petitioner contends that the CA erred in sustaining his conviction although it found that
he did not rape AAA. For him, he should have been acquitted since there was no rape. He also
claims that he and AAA were sweethearts and their sexual intercourse was consensual.
Petitioner is wrong.

THE
OFFENSE
STATED
IN
INFORMATION WAS WRONGLY
DESIGNATED

THE
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In all criminal prosecutions, the accused is entitled to be informed of the nature and
[15]
Pursuant thereto, the complaint or information against
cause of the accusation against him.
him should be sufficient in form and substance. A complaint or information is sufficient if it
states the name of the accused; the designation of the offense by the statute; the acts or
omissions complained of as constituting the offense; the name of the offended party; the
approximate date of the commission of the offense and the place where the offense was
[16]
committed.
The complaint or information shall state the designation of the offense given by the
statute, aver the acts or omissions constituting the offense and specify its qualifying and
[17]
aggravating circumstances.

If there is no designation of the offense, reference shall be made

[18]
to the section or subsection of the statute punishing it.
The acts or omissions constituting
the offense and the qualifying and aggravating circumstances must be stated in ordinary and
concise language and not necessarily in the language used in the statute but in terms sufficient
to enable a person of common understanding to know what offense is being charged as well as
[19]
its qualifying and aggravating circumstances and for the court to pronounce judgment.
The designation of the offense in the information against petitioner was changed from
“violation of Section 5(b), Article III” of RA 7610 to “violation of Section 5(a), Article III”
thereof. Paragraphs (a) and (b) of Section 5, Article III of RA 7610 provide:
Section 5. Child Prostitution and Other Sexual Abuse. - Children, whether male or
female, who, for money, profit, or any other consideration or due to the coercion or
influence of any adult, syndicate or group, indulge in sexual intercourse or lascivious
conduct, are deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be
imposed upon the following:
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(a)

Those who engage in or promote, facilitate or induce child prostitution which include,
but are not limited to, the following:
1.

Acting as a procurer of a child prostitute;

2.
Inducing a person to be a client of a child prostitute by means of written or
oral advertisements or other similar means;
3.
prostitute;
4.
or

Taking advantage of influence or relationship to procure a child as a

Threatening or using violence towards a child to engage him as a prostitute;

5.
Giving monetary consideration, goods or other pecuniary benefit to a child
with intent to engage such child in prostitution.
(b)

Those who commit the act of sexual intercourse or lascivious conduct with a child
exploited in prostitution or subjected to other sexual abuse: Provided, That when the
victim is under twelve (12) years of age, the perpetrators shall be prosecuted under
Article 335, paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the
Revised Penal Code, for rape or lascivious conduct, as the case may be: Provided, that
the penalty for lascivious conduct when the victim is under twelve (12) years of age shall
be reclusion temporal in its medium period; and
xxx

xxx

xxx (emphasis supplied)

The elements of paragraph (a) are:
1.

the accused engages in, promotes, facilitates or induces child prostitution;

2.

the act is done through, but not limited to, the following means:
a.

acting as a procurer of a child prostitute;

b.

inducing a person to be a client of a child prostitute by means of written
or oral advertisements or other similar means;

c.

taking advantage of influence or relationship to procure a child as a
prostitute;

d.

threatening or using violence towards a child to engage him as a
prostitute or

e.

giving monetary consideration, goods or other pecuniary benefit to a
child with intent to engage such child in prostitution;
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3.

the child is exploited or intended to be exploited in prostitution and

4.

the child, whether male or female, is below 18 years of age.

On the other hand, the elements of paragraph (b) are:
1.

the accused commits the act of sexual intercourse or lascivious conduct;
the act is performed with a child exploited in prostitution or subjected to other

2.

sexual abuse and
the child, whether male or female, is below 18 years of age.

3.

Paragraph (a) essentially punishes acts pertaining to or connected with child
prostitution. It contemplates sexual abuse of a child exploited in prostitution. In other words,
under paragraph (a), the child is abused primarily for profit.
On the other hand, paragraph (b) punishes sexual intercourse or lascivious conduct not
only with a child exploited in prostitution but also with a child subjected to other sexual
abuse. It covers not only a situation where a child is abused for profit but also one in which a
child, through coercion, intimidation or influence, engages in sexual intercourse or lascivious
[20]
conduct.
The information against petitioner did not allege anything pertaining to or connected
with child prostitution. It did not aver that AAA was abused for profit. What it charged was
that petitioner had carnal knowledge or committed sexual intercourse and lascivious conduct
with AAA; AAA was induced and/or seduced by petitioner who was her professor to indulge in
sexual intercourse and lascivious conduct and AAA was a 17-year old minor. These allegations
support a charge for violation of paragraph (b), not paragraph (a), of Section 5, Article III, RA
7610.
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THE REAL NATURE OF THE OFFENSE IS
DETERMINED BY FACTS ALLEGED IN THE
INFORMATION, NOT BY THE DESIGNATION

The designation in the information of the specific statute violated is imperative to avoid
surprise on the accused and to afford him the opportunity to prepare his defense accordingly.
[21]
However, the failure to designate the offense by statute,

or to mention the specific

[22]
[23]
provision penalizing the act,
or an erroneous specification of the law violated
does not
vitiate the information if the facts alleged clearly recite the facts constituting the crime
[24]
charged.

What controls is not the title of the information or the designation of the offense

[25]
but the actual facts recited in the information.
In other words, it is the recital of facts of the
commission of the offense, not the nomenclature of the offense, that determines the crime being
[26]
charged in the information.
The facts stated in the amended information against petitioner correctly made out a
charge for violation of Section 5(b), Article III, RA 7610. Thus, even if the trial and appellate
courts followed the wrong designation of the offense, petitioner could be convicted of the
offense on the basis of the facts recited in the information and duly proven during trial.

PETITIONER VIOLATED SECTION 5(B),
ARTICLE III OF RA 7610, AS AMENDED

The first element of Section 5(b), Article III of RA 7610 pertains to the act or acts
committed by the accused. The second element refers to the state or condition of the offended
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party. The third element corresponds to the minority or age of the offended party.
The first element was present in this case. Petitioner committed lascivious conduct
against and had sexual intercourse with AAA in the following instances: (1) on November 19,
1997, when he kissed her at the back and neck, touched her breasts and placed his hand inside
her blouse to gratify his lust; (2) on November 26, 1997, when, with lewd designs, he dragged
her towards the bed of the motel room and forcibly kissed her on the lips, neck and breasts and
(3) when he exerted moral influence on her and pressured her until she surrendered herself to
him on November 26, 1997. His acts were covered by the definitions of sexual abuse and
lascivious conduct under Section 2(g) and (h) of the Rules and Regulations on the Reporting
and Investigation of Child Abuse Cases promulgated to implement the provisions of RA 7610,
particularly on child abuse:

(g) “Sexual abuse” includes the employment, use, persuasion, inducement, enticement or
coercion of a child to engage in, or assist another person to engage in, sexual intercourse or
lascivious conduct or the molestation, prostitution, or incest with children;
(h) “Lascivious conduct” means the intentional touching, either directly or through
clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks, or the introduction of
any object into the genitalia, anus or mouth, of any person, whether of the same or opposite
sex, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual
desire of any person, bestiality, masturbation, lascivious exhibition of the genitals or public
area of a person. (emphasis supplied)

The second element was likewise present here. The following pronouncement in People
[27]
v. Larin

is significant:

A child is deemed exploited in prostitution or subjected to other sexual abuse,
when the child indulges in sexual intercourse or lascivious conduct (a) for money, profit,
or any other consideration; or (b) under the coercion or influence of any adult, syndicate or
group. (emphasis supplied)
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On November 19, 1997, due to the influence of petitioner, AAA indulged in lascivious
acts with or allowed him to commit lascivious acts on her. This was repeated on November 26,
1997 on which date AAA also indulged in sexual intercourse with petitioner as a result of the
latter’s influence and moral ascendancy. Thus, she was deemed to be a “child subjected to other
sexual abuse” as the concept is defined in the opening paragraph of Section 5, Article III of RA
7610 and in Larin.
The third element of the offense was also satisfied. Section 3 (a), Article I of RA 7610
provides:
SECTION 3. Definition of Terms. –
(a) “Children” refers [to] persons below eighteen (18) years of age or those over but are
unable to fully take care of themselves or protect themselves from abuse, neglect, cruelty,
exploitation or discrimination because of a physical or mental disability or condition;
(emphasis supplied)

On November 19, 2007 and November 26, 2007, AAA was a child as she was below 18
years of age. She was therefore within the protective mantle of the law.
Since all three elements of the crime were present, the conviction of petitioner was
proper.

VIOLATION OF SECTION 5(B), ARTICLE III
OF RA 7610 AND RAPE ARE SEPARATE
AND DISTINCT
CRIMES

Petitioner was charged and convicted for violation of Section 5(b), Article III of RA
7610, not rape. The offense for which he was convicted is punished by a special law while rape
[28]
is a felony under the Revised Penal Code.

[29]
They have different elements.
The two are
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separate and distinct crimes. Thus, petitioner can be held liable for violation of Section 5(b),
Article III of RA 7610 despite a finding that he did not commit rape.

CONSENT OF THE CHILD IS IMMATERIAL
IN
CRIMINAL
CASES
INVOLVING
VIOLATION OF SECTION 5, ARTICLE III
OF RA 7610

Petitioner claims that AAA welcomed his kisses and touches and consented to have
sexual intercourse with him. They engaged in these acts out of mutual love and affection. But
may the “sweetheart theory” be invoked in cases of child prostitution and other sexual abuse
prosecuted under Section 5, Article III of RA 7610? No.
The sweetheart theory applies in acts of lasciviousness and rape, felonies committed
against or without the consent of the victim. It operates on the theory that the sexual act was
consensual. It requires proof that the accused and the victim were lovers and that she consented
[30]
to the sexual relations.
For purposes of sexual intercourse and lascivious conduct in child abuse cases under RA
7610, the sweetheart defense is unacceptable. A child exploited in prostitution or subjected to
other sexual abuse cannot validly give consent to sexual intercourse with another person.
The language of the law is clear: it seeks to punish
[t]hose who commit the act of sexual intercourse or lascivious conduct with a child exploited
in prostitution or subjected to other sexual abuse.

Unlike rape, therefore, consent is immaterial in cases involving violation of Section 5,
Article III of RA 7610. The mere act of having sexual intercourse or committing lascivious
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conduct with a child who is exploited in prostitution or subjected to sexual abuse constitutes
the offense. It is a malum prohibitum, an evil that is proscribed.
[31]
A child cannot give consent to a contract under our civil laws.

This is on the

rationale that she can easily be the victim of fraud as she is not capable of fully understanding
or knowing the nature or import of her actions. The State, as parens patriae, is under the
obligation to minimize the risk of harm to those who, because of their minority, are as yet
[32]
[33]
unable to take care of themselves fully.
Those of tender years deserve its protection.
The harm which results from a child’s bad decision in a sexual encounter may be
infinitely more damaging to her than a bad business deal. Thus, the law should protect her from
[34]
the harmful consequences

[35]
of her attempts at adult sexual behavior.
For this reason, a

child should not be deemed to have validly consented to adult sexual activity and to surrender
herself in the act of ultimate physical intimacy under a law which seeks to afford her special
protection against abuse, exploitation and discrimination. (Otherwise, sexual predators like
petitioner will be justified, or even unwittingly tempted by the law, to view her as fair game and
vulnerable prey.) In other words, a child is presumed by law to be incapable of giving rational
[36]
consent to any lascivious act or sexual intercourse.
This must be so if we are to be true to the constitutionally enshrined State policy to
[37]
promote the physical, moral, spiritual, intellectual and social well-being of the youth.
This
is consistent with the declared policy of the State
[T]o provide special protection to children from all forms of abuse, neglect, cruelty,
exploitation and discrimination, and other conditions prejudicial to their development;
provide sanctions for their commission and carry out a program for prevention and
deterrence of and crisis intervention in situations of child abuse, exploitation, and
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[38]
discrimination.
(emphasis supplied)

as well as to
intervene on behalf of the child when the parents, guardian, teacher or person having care
or custody of the child fails or is unable to protect the child against abuse, exploitation, and
discrimination or when such acts against the child are committed by the said parent,
[39]
guardian, teacher or person having care and custody of the same.
(emphasis supplied)

This is also in harmony with the foremost consideration of the child’s best interests in
all actions concerning him or her.
The best interest of children shall be the paramount consideration in all actions
concerning them, whether undertaken by public or private social welfare institutions, courts
of law, administrative authorities, and legislative bodies, consistent with the principles of First
Call for Children as enunciated in the United Nations Convention on the Rights of the Child.
Every effort shall be exerted to promote the welfare of children and enhance their
[40]
opportunities for a useful and happy life.
(emphasis supplied)

PETITIONER MAY ENJOY THE BENEFITS OF
THE INDETERMINATE SENTENCE LAW

The penalty prescribed for violation of the provisions of Section 5, Article III of RA
7610 is reclusion temporal in its medium period to reclusion perpetua. In the absence of any
mitigating or aggravating circumstance, the proper imposable penalty is reclusion temporal in
[41]
its maximum period, the medium of the penalty prescribed by the law.
Notwithstanding
that RA 7610 is a special law, petitioner may enjoy the benefits of the Indeterminate Sentence
[42]
Law.
Since the penalty provided in RA 7610 is taken from the range of penalties in the
Revised Penal Code, it is covered by the first clause of Section 1 of the Indeterminate Sentence
[43]
Law.
Thus, he is entitled to a maximum term which should be within the range of the
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proper imposable penalty of reclusion temporal in its maximum period (ranging from 17 years,
4 months and 1 day to 20 years) and a minimum term to be taken within the range of the
penalty next lower to that prescribed by the law: prision mayor in its medium period to
reclusion temporal in its minimum period (ranging from 8 years and 1 day to 14 years and 8
months).

THE AWARD OF DAMAGES SHOULD
MODIFIED

BE

The trial court awarded AAA P75,000 as civil indemnity, P50,000 as moral and
exemplary damages. The CA deleted the award for civil indemnity. It correctly reasoned that the
award was proper only in a conviction for rape committed under the circumstances under which
the death penalty is authorized by law. Consistent, however, with the objective of RA 7610 to
afford children special protection against abuse, exploitation and discrimination and with the
principle that every person who contrary to law, willfully or negligently causes damage to
[44]
civil indemnity to the child is proper in a
another shall indemnify the latter for the same,
case involving violation of Section 5(b), Article III of RA 7610. Every person criminally liable
[45]
is civilly liable.
The rule is that, in crimes and quasi-delicts, the defendant shall be liable
for all damages which are the natural and probable consequences of the act or omission
[46]
complained of.
Thus, P50,000 civil indemnity ex delicto shall be awarded in cases of
[47]
violation of Section 5(b), Article III of RA 7610.
Moreover, the CA erred in affirming the grant of P50,000 as “moral and exemplary
damages.” The rule is that, in every case, trial courts must specify the award of each item of
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[48]
damages and make a finding thereon in the body of the decision.

Thus, moral damages and

exemplary damages should be separate items of award.
AAA testified that she was “emotionally devastated” and “lost touch of her inner self” as
a result of what petitioner did to her. Because of the mental anxiety and wounded feelings
[49]
caused by petitioner to her, she had several sessions with the dean for student affairs

and

the guidance counselor of Assumption College as well as with a psychiatrist. This was
corroborated by her mother and the dean of student affairs of Assumption College. Thus, she is
entitled to moral damages of P50,000. However, in the absence of an aggravating circumstance,
[50]
the grant of exemplary damages is unwarranted.
Accordingly, the petition is hereby DENIED. Petitioner Michael John Z. Malto is
hereby found guilty of violating Section 5(b), Article III of RA 7610, as amended, for which he
is sentenced to 14 years and 8 months of reclusion temporal as minimum to 20 years of
reclusion temporal as maximum. He is further ordered to pay AAA P50,000 as civil indemnity
and P50,000 for moral damages.
Costs against petitioner.
SO ORDERED.
RENATO C. CORONA
Associate Justice

WE CONCUR:

10/8/2014 4:22 PM

G.R. No. 164733

19 of 22

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/164733.htm

REYNATO S. PUNO
Chief Justice
Chairperson

ANGELINA SANDOVAL-GUTIERREZ
ADOLFO S. AZCUNA
Associate Justice
Associate Justice

CANCIO C. GARCIA
Associate Justice

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, I certify that the conclusions in
the above decision had been reached in consultation before the case was assigned to the writer
of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]

Under Rule 45 of the Rules of Court.
Penned by Associate Justice Magdangal M. de Leon and concurred in by Associate Justices Edgardo P. Cruz and
Mariano C. del Castillo of the Special Tenth Division of the Court of Appeals. Rollo, pp. 33-45.
Dated March 7, 2001. Penned by Judge Lilia C. Lopez. Id., pp. 57-89.
Special Protection of Children Against Child Abuse, Exploitation and Discrimination Act. It is also known as the
“Anti-Child Abuse Law.”
Trial court records, vol. I, p. 2.
Id., p. 96.
Her birth certificate (Exhibit “H”) showed that she was born on December 3, 1979. Id., p. 229.
Before cellular phones and text messaging came in vogue, the status symbol were pagers/beepers used for
paging/beeping messages.
Queensland Motel in some parts of the records.

10/8/2014 4:22 PM

G.R. No. 164733

20 of 22

[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]
[27]
[28]

[29]

[30]
[31]

[32]
[33]

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/164733.htm

Supra note 3.
Id.
Supra note 2.
RA 9346 (“An Act Prohibiting the Imposition of Death Penalty” enacted on June 24, 2006) subsequently repealed the
death penalty.
Supra note 2.
Section 1(b), Rule 115, Rules of Court.
Section 6, Rule 110, id.
Olivarez v. Court of Appeals, G.R. No. 163866, 29 July 2005, 465 SCRA 465.
Section 8, Rule 110, Rules of Court.
Section 9, id.
People v. Larin, 357 Phil. 987 (1998).
U.S. v. de Dao, 2 Phil. 458 (1903).
People v. Gatchalian, 104 Phil. 664 (1958).
People v. Arnault, 92 Phil. 252 (1952).
Herrera, Oscar M., Remedial Law, volume IV: Criminal Procedure, Rex Bookstore, 1992 edition, p. 59.
People v. Resayaga, G.R. No. L-49536, 30 March 1988, 159 SCRA 426; Santos v. People, G.R. No. 77429, 29 January
1990, 181 SCRA 487.
People v. Elesterio, G.R. No. 63971, 9 May 1989, 173 SCRA 243.
Supra note 20.
At the time of the commission of the offense, rape was still classified as a crime against chastity punished under Article
335 of the Revised Penal Code. It is now a crime against persons defined and penalized under Article 266-A of the Revised
Penal Code.
In contrast to the offense punished under Section 5(b), Article III of RA 7610, the crime of rape has the following
elements: (1) the offender is a man who had carnal knowledge of a woman and (2) such act was accomplished through force
or intimidation; or when the victim is deprived of reason or otherwise unconscious; or by means of fraudulent machination
or grave abuse of authority; or when the victim is under 12 years of age or is demented. (People v. Padilla, G.R. No.
142899, 31 March 2004, 426 SCRA 648)
People v. Bautista, G.R. No. 140278, 03 June 2004, 430 SCRA 469.
Article 1327, Civil Code. A contract between a child and another person who is of legal age is voidable at the instance
of the child. The rule is, however, subject to the following exceptions: (a) upon reaching the age of majority, the contract is
ratified by the party who was a child when he entered into it, (b) the contract was entered into thru a guardian and approved
by a CA competent jurisdiction, (c) it is a contract for necessities, such as food, but the person legally bound to give them
support should pay therefor and (e) the child misrepresented his age and pretended to be of majority age and is thus in
estoppel.
It should also be noted that under our present criminal laws, the age of exemption from criminal liability was raised from 9
years old to 15 years old. (RA 9344) Thus, a child 15 years of age or under at the time of the commission of the offense is
exempt from criminal liability. A child above 15 but below 18 years of age is presumed not to have acted with discernment
and will be criminally liable only upon rebuttal of that presumption by proof that he acted with discernment. Thus, there is a
presumption of lack of discernment on the part of a child (which presumption is conclusive if she is 15 years of age and
below and disputable if she is over 15 but below 18 years of age).
People v. Baylon, G.R. No. L-35785, 29 May 1974, 57 SCRA 114.
Id.

10/8/2014 4:22 PM

G.R. No. 164733

21 of 22

[34]
[35]

[36]
[37]

[38]
[39]
[40]
[41]
[42]
[43]

[44]
[45]

[46]
[47]

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/164733.htm

These harmful consequences include teenage pregnancy, mothering or fathering an illegitimate child and contracting
sexually transmitted disease(s).
The recognition that copulation is an adult activity is reflected in the way films or shows are classified as rated “R” or
“R-18.” Under the Guidelines of the Movie and Television Review and Classification Board (MTRCB), a movie or show
classified as “Restricted–18” (“R-18”) may be viewed only by those who are 18 years old and above. As to its sexual
content, the movie may portray sexual activity. (Section 1(D), Chapter IV, 2004 Guidelines of the MTRCB) Moreover,
Section 9 of PD 1986 (Creating the MTRCB) makes it unlawful for (a) any person below 18 years of age to enter, to
misrepresent or make use of any false evidence about his or her age in order to gain admission into a movie house or theater
showing a motion picture classified as “Restricted” or “For Adults Only” by the MTRCB and (b) for any employee of a
movie house or theater to sell to, or receive from, another person known to the former to be below 18 years of age any
admission ticket to the exhibition of motion pictures classified as “Restricted” or “For Adults Only.”
People v. Delantar, G.R. No. 169143, 02 February 2007.
Section 13, Article II, Constitution. The Constitution also provides that the State shall defend “the right of children to
assistance, including proper care and nutrition, and special protection from all forms of neglect, abuse, cruelty, exploitation,
and other conditions prejudicial to their development.”(Section 3, Article XV)
Section 2, Article I, RA 7610.
Id.
Id.
People v. Delantar, supra note 36.
People v. Bon, G.R. No. 149199, 28 January 2003, 396 SCRA 506.
Cadua v. Court of Appeals, G.R. No. 123123, 19 August 1999, 312 SCRA 703 citing People v. Simon, 234 SCRA 555
(1994). Section 1 of the Indeterminate Sentence Law provides:
SECTION 1. Hereafter, in imposing a prison sentence for an offense punished by the Revised Penal
Code, or its amendments, the court shall sentence the accused to an indeterminate sentence the
maximum term of which shall be that which, in view of the attending circumstances, could be properly
imposed under the rules of the said Code, and the minimum of which shall be within the range of the
penalty next lower to that prescribed by the Code for the offense; and if the offense is punished by any
other law, the court shall sentence the accused to an indeterminate sentence, the maximum term of which shall
not exceed the maximum fixed by said law and the minimum shall not be less than the minimum term
prescribed by the same. (emphasis supplied)
Simon ruled:
It is true that Section 1 of said law, after providing for indeterminate sentence for an offense under the
Revised Penal Code, states that ‘if the offense is punished by any other law, the court shall sentence the
accused to an indeterminate sentence, the maximum term of which shall not exceed the maximum fixed by said
law and the minimum shall not be less than the minimum term prescribed by the same.’ We hold that this
quoted portion of the section indubitably refers to an offense under a special law wherein the penalty
imposed was not taken from and is without reference to the Revised Penal Code, as discussed in the
preceding illustrations, such that it may be said that the ‘offense is punished’ under that law. (emphasis
supplied)
Cadua applied this rule by analogy and extension.
Article 20, Civil Code.
Article 100, Revised Penal Code. It provides:
Art. 100. Civil liability of a person guilty of a felony. – Every person criminally liable for a felony is also
civilly liable.
It may be applied in this case pursuant to Article 10 of the Revised Penal Code which states that the Code shall be
supplementary to special laws unless the latter should specially provide the contrary. [See People v. Moreno, 60 Phil. 712
(1934).]
Article 2202, Civil Code.
This rule does not apply where, pursuant to the proviso of Section 5(b), Article III of RA 7610, the accused is
prosecuted under Article 266-A of the Revised Penal Code and a higher civil indemnity is warranted under the
circumstances.

10/8/2014 4:22 PM

G.R. No. 164733

22 of 22

[48]
[49]
[50]

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/164733.htm

People v. Masagnay, G.R. No. 137364, 10 June 2004, 431 SCRA 572.
Mrs. Ma. Socorro Villafania.
Article 2230, Civil Code. It provides:
ART. 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed when the
crime was committed with one or more aggravating circumstances. Such damages are separate and distinct
from fines and shall be paid to the offended party.

10/8/2014 4:22 PM

G.R. No. 174205

1 of 11

http://sc.judiciary.gov.ph/jurisprudence/2008/june2008/174205.htm

THIRD DIVISION

GONZALO A. ARANETA,
Petitioner,

G.R. No. 174205
Present:
YNARES-SANTIAGO, J.,
Chairperson,
CARPIO,*

- versus -

AUSTRIA-MARTINEZ,
CHICO-NAZARIO, and
REYES, JJ.
PEOPLE
OF
PHILIPPINES,
Respondent.

THE

Promulgated:

June 27, 2008
x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x

DEC IS ION

CHICO-NAZARIO, J.:

This petition for review on certiorari under Rule 45 of the Rules of Court assails the
[1]
Decision

[2]
of the Court of Appeals dated 15 February 2005, which affirmed the Decision

of the Regional Trial Court (RTC) of Dumaguete City, Branch 41, finding petitioner Gonzalo
Araneta y Alabastro guilty of violating Section 10(a), Article VI of Republic Act No. 7610,
otherwise known as the “Special Protection of Children Against Child Abuse, Exploitation
and Discrimination Act,” as amended.
On 12 October 1999, petitioner was charged before the RTC with violation of Section
10(a), Article VI of Republic Act No. 7610, allegedly committed as follows:
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That on April 10, 1998, at about 11:00 o’clock in the morning, at Barangay Poblacion,
District III, Dauin, Negros Oriental, Philippines, and within the jurisdiction of this Honorable
Court, the said Gonzalo Araneta y Alabastro, with intent to abuse, harass and degrade
[3]
17-year-old offended party AAA , and gratify the sexual desire of said accused, the latter,
did, then and there willfully, unlawfully and feloniously, by means of force and intimidation,
hold and embrace said AAA, after trespassing with violence into the room of the dwelling
[4]
occupied by said offended party, all against the latter’s will and consent.

When arraigned on 15 November 1999, petitioner pleaded not guilty. Thereafter, trial
ensued.
At the trial, the prosecution presented the following witnesses: (1) the victim herself,
AAA, who testified on matters that occurred prior, during and after her abuse; (2) BBB, AAA’s
12-year-old sister, whose testimony corroborated that of the victim; (3) CCC, AAA’s mother
who testified on the fact that the victim was a minor during the alleged commission of the
crime.
As culled from the combined testimonies of the prosecution witnesses, the prosecution
was able to establish that at the time of the commission of the crime, AAA was 17 years old,
[5]
having been born on 28 March 1981, in Batohon Daco, Dauin, Negros Oriental.

Because

she was then studying at Dauin Municipal High School located at Poblacion, District III,
Dauin, AAA left her birthplace to live near her school. She stayed at the house of a certain
DDD as a boarder.
At around 10:00 o’clock in the morning of 10 April 1998, while AAA and her two
younger sisters, BBB and EEE were sitting on a bench at the waiting shed located near her
boarding house, petitioner approached her. Petitioner, who had been incessantly courting AAA
from the time she was still 13 years old, again expressed his feelings for her and asked her to
[6]
accept his love and even insisted that she must accept him because he had a job.
She did not
like what she heard from petitioner and tried to hit him with a broom but the latter was able to
[7]
dodge the strike.

She and her two sisters dashed to the boarding house which was five

meters away and went inside the room. When they were about to close the door, the petitioner,
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who was following them, forced himself inside. The three tried to bar petitioner from entering
the room by pushing the door to his direction.

Their efforts, however, proved futile as

[8]
There petitioner embraced AAA, who struggled to extricate
petitioner was able to enter.
herself from his hold. AAA then shouted for help. Meanwhile, petitioner continued hugging
her and tried to threaten her with these words: “Ug dili ko nimo sugton, patyon tike. Akong
[9]
ipakita nimo unsa ko ka buang” (If you will not accept my love I will kill you. I will show
you how bad I can be). BBB, tried to pull petitioner away from her sister AAA, but to no
[10]
avail.

Andrew Tubilag, who was also residing in the same house, arrived and pulled

[11]
AAA closed the door of the room and there she cried. She
petitioner away from AAA.
[12]
then went to the police station to report the incident.
The petitioner, on the other hand, denied the charge. He alone took the stand. Petitioner
narrated that he met AAA and her younger sisters at the waiting shed, but he denied having
[13]
embraced or kissed the victim.
He said he only spoke to her and told her that he loved her.
Although he admitted that he followed AAA and her sisters when they went to the boarding
[14]
house, it was because AAA beckoned him to follow her.
When he was inside the room, he
again told her of his feelings but he was merely told by her to wait until she finished her
[15]
studies.
He further said that he had been courting and visiting AAA since she was 12 or 13
[16]
years old.
On 27 February 2001, the RTC rendered a decision totally disregarding petitioner’s bare
denials and flimsy assertions. In convicting petitioner of the crime charged, it held that
petitioner’s act of forcibly embracing the victim against her will wrought injury on the latter’s
honor and constituted child abuse as defined under Section 10(a), Article VI of Republic Act
No. 7610. It further ruminated that if the mentioned statute considers as child abuse a man’s
mere keeping or having in his company a minor, twelve years or under or ten years or more his
junior, in any public place, all the more would the unwanted embrace of a minor fall under the
purview of child abuse.
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The decretal portion of the RTC decision reads:
WHEREFORE, the Court finds accused Gonzalo Araneta y Alabastro guilty beyond
reasonable doubt of Violation of Section 10(a) of Republic Act No. 7610 and hereby sentences
him to suffer the penalty of prision mayor in its minimum period, to pay the offended party
Php50,000.00 as moral damages without subsidiary imprisonment in case of insolvency, and to
[17]
pay the costs.

Dissatisfied with the ruling of the RTC, petitioner elevated the case to the Court of
Appeals. Petitioner claimed that the RTC gravely erred in convicting him of child abuse
despite failure of the prosecution to establish the elements necessary to constitute the crime
charged. Section 10(a) provide: “Any person who shall commit any other acts of abuse,
cruelty or exploitation or be responsible for other conditions prejudicial to the child’s
development including those covered by Article Article 59 of Presidential Decree No.
603, as amended, but not covered by the Revised Penal Code, as amended, shall suffer
the penalty of prision mayor in its minimum period”; and Section 3(b)(2) defines child
abuse in this manner: “Any act by deeds or words which debases, degrades or demeans
the intrinsic worth and dignity of a child as a human being.” From these provisions,
petitioner concludes that an act or word can only be punishable if such be prejudicial to the
child’s development so as to debase, degrade or demean the intrinsic worth and dignity of a
child as a human being. In other words, petitioner was of the opinion that an accused can only
be successfully convicted of child abuse under Section 10(a) if it is proved that the victim’s
development had been prejudiced.

Thus, according to petitioner, absent proof of such

prejudice, which is an essential element in the crime charged, petitioner cannot be found guilty
of child abuse under the subject provision.
The Office of the Solicitor General (OSG), on the other hand, believes that the
questioned acts of petitioner fall within the definition of child abuse. According to the OSG,
when paragraph (a) of Section 10 of Republic Act No. 7610 states: “Any person who shall
commit any other acts of child abuse, cruelty or exploitation or be responsible for other
condition prejudicial to the child’s development x x x,” it contemplates two classes of
“other acts” of child abuse, i.e., (1) other acts of child abuse, cruelty, and exploitation; and (2)
other conditions prejudicial to the child’s development. It argues that unlike the second kind
of child abuse, the first class does not require that the act be prejudicial to the child’s
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development.
In a decision dated 15 February 2005, the Court of Appeals concurred in the opinion of
the OSG. It affirmed in toto the decision of the RTC, viz:
WHEREFORE, the instant appeal is DENIED and accordingly, the assailed Decision is
[18]
AFFIRMED in toto.

Petitioner filed a motion for reconsideration dated 14 March 2005, which was denied by
the Court of Appeals in its 10 August 2006 Resolution.
Hence, the instant petition.
The petition is devoid of merit.
Republic Act No. 7610 is a measure geared towards the implementation of a national
comprehensive program for the survival of the most vulnerable members of the population, the
Filipino children, in keeping with the Constitutional mandate under Article XV, Section 3,
paragraph 2, that “The State shall defend the right of the children to assistance, including
proper care and nutrition, and special protection from all forms of neglect, abuse,
[19]
cruelty, exploitation, and other conditions prejudicial to their development.”
This
piece of legislation supplies the inadequacies of existing laws treating crimes committed
against children, namely, the Revised Penal Code and Presidential Decree No. 603 or the Child
[20]
and Youth Welfare Code.
As a statute that provides for a mechanism for strong deterrence
against the commission of child abuse and exploitation, the law has stiffer penalties for their
commission, and a means by which child traffickers could easily be prosecuted and
[21]
penalized.

Also, the definition of child abuse is expanded to encompass not only those

specific acts of child abuse under existing laws but includes also “other acts of neglect, abuse,
cruelty or exploitation and other conditions prejudicial to the child’s development.”
Article VI of the statute enumerates the “other acts of abuse.” Paragraph (a) of Section
10 thereof states:
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Article VI
OTHER ACTS OF ABUSE
SEC. 10. Other Acts of Neglect, Abuse, Cruelty or Exploitation and Other Conditions
Prejudicial to the Child’s Development. –
(a) Any person who shall commit any other acts of abuse, cruelty or
exploitation or be responsible for other conditions prejudicial to the child’s
development including those covered by Article Article 59 of Presidential Decree No.
603, as amended, but not covered by the Revised Penal Code, as amended, shall suffer
the penalty of prision mayor in its minimum period. (Emphasis supplied.)

As gleaned from the foregoing, the provision punishes not only those enumerated under
[22]
Article 59

of Presidential Decree No. 603, but also four distinct acts, i.e., (a) child abuse,

(b) child cruelty, (c) child exploitation and (d) being responsible for conditions prejudicial to
the child’s development. The Rules and Regulations of the questioned statute distinctly and
separately defined child abuse, cruelty and exploitation just to show that these three acts are
different from one another and from the act prejudicial to the child’s development. Contrary to
petitioner’s assertion, an accused can be prosecuted and be convicted under Section 10(a),
Article VI of Republic Act No. 7610 if he commits any of the four acts therein.

The

prosecution need not prove that the acts of child abuse, child cruelty and child exploitation
have resulted in the prejudice of the child because an act prejudicial to the development of the
child is different from the former acts.
Moreover, it is a rule in statutory construction that the word “or” is a disjunctive term
[23]
signifying dissociation and independence of one thing from other things enumerated.

It

should, as a rule, be construed in the sense which it ordinarily implies. Hence, the use of “or”
in Section 10(a) of Republic Act No. 7610 before the phrase “be responsible for other
conditions prejudicial to the child’s development” supposes that there are four punishable
acts therein. First, the act of child abuse; second, child cruelty; third, child exploitation; and
fourth, being responsible for conditions prejudicial to the child’s development. The fourth
penalized act cannot be interpreted, as petitioner suggests, as a qualifying condition for the
three other acts, because an analysis of the entire context of the questioned provision does not
warrant such construal.

10/9/2014 1:57 PM

G.R. No. 174205

7 of 11

http://sc.judiciary.gov.ph/jurisprudence/2008/june2008/174205.htm

The subject statute defines children as persons below eighteen (18) years of age; or those
over that age but are unable to fully take care of themselves or protect themselves from abuse,
neglect, cruelty, exploitation or discrimination because of a physical or mental disability or
[24]
condition.

It is undisputed that the victim, under said law, was still a child during the

incident.
Subsection (b), Section 3, Article I of Republic Act No. 7610, states:
(b)

“Child abuse” refers to the maltreatment, whether habitual or not, of the child which
includes any of the following:
(1)

Psychological and physical abuse, neglect, cruelty, sexual abuse and
emotional maltreatment;

(2)

Any act by deeds or words which debases, degrades or demeans the
intrinsic worth and dignity of a child as a human being;

(3)

Unreasonable deprivation of his basic needs for survival, such as food and
shelter; or

(4)

Failure to immediately give medical treatment to an injured child resulting in
serious impairment of his growth and development or in his permanent
incapacity or death.

The evidence of the prosecution proved that petitioner, despite the victim’s protestation,
relentlessly followed the latter from the waiting shed to her boarding house and even to the
room where she stayed. He forcibly embraced her and threatened to kill her if she would not
accept his love for her. Indeed, such devious act must have shattered her self-esteem and
womanhood and virtually debased, degraded or demeaned her intrinsic worth and dignity. As a
young and helpless lass at that time, being away from her parents, the victim must have felt
desecrated and sexually transgressed, especially considering the fact that the incident took
place before the very eyes of her two younger, innocent sisters. Petitioner who was old enough
to be the victim’s grandfather, did not only traumatize and gravely threaten the normal
development of such innocent girl; he was also betraying the trust that young girls place in the
adult members of the community who are expected to guide and nurture the well-being of these
fragile members of the society. Undoubtedly, such insensible act of petitioner constitutes child
abuse. As the RTC aptly observed:
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It bears stressing that the mere keeping or having in a man’s companion a minor, twelve
(12) years or under or who is ten (10) years or more his junior in any public or private place
already constitutes child abuse under Section 10(b) of the same Act. Under such rationale, an
[25]
unwanted embrace on a minor would all the more constitute child abuse.

This factual findings of the RTC, which were affirmed by the Court of Appeals are
entitled to respect and are not to be disturbed on appeal, unless some facts or circumstances of
weight and substance, having been overlooked or misinterpreted, might materially affect the
[26]
disposition of the case.
The assessment by the trial court of the credibility of a witness is
entitled to great weight. It is even conclusive and binding, if not tainted with arbitrariness or
oversight of some fact or circumstance of weight and influence.

In the case under

consideration, we find that the trial court did not overlook, misapprehend, or misapply any fact
of value for us to overturn the said findings.
The RTC imposed upon petitioner the penalty of prision mayor in its minimum period.
The penalty is in order, pursuant to Section 10(a), Article VI of Republic Act No. 7610.
As to the award of damages, the victim is entitled to moral damages, having suffered
undue embarrassment when petitioner forcibly hugged her and threatened to kill her if she
would not accept petitioner’s love. There is no hard-and-fast rule in the determination of what
would be a fair amount of moral damages, since each case must be governed by its own peculiar
[27]
facts.

[28]
The yardstick should be that it is not palpably and scandalously excessive.
The

Court finds that the award of moral damages in the amount of P50,000.00 is reasonable under
the facts obtaining in this case.
WHEREFORE, the 15 February 2005 Decision of the Court of Appeals in CA-G.R.
CR No. 25168, which affirmed in toto the Decision of the Dumaguete City Regional Trial
Court, Branch 41 in Criminal Case No. 14246 finding Gonzalo A. Araneta guilty of violating
Section 10(a), Article VI of Republic Act No. 7610 and sentencing him to suffer the penalty of
prision mayor in its minimum period and awarding to the victim moral damages in the amount
of P50,000.00 as moral damages, is AFFIRMED in toto. No costs.
SO ORDERED.
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consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
*
[1]

Justice Antonio T. Carpio was designated to sit as additional member replacing Justice Antonio Eduardo B. Nachura per
Raffle dated 26 February 2008.
Penned by Associate Justice Arsenio J. Magpale with Associate Justices Sesinando E. Villon and Vicente L. Yap,
concurring; rollo, pp. 73-79.

[2]
[3]

Penned by Judge Araceli S. Alafriz. Id. at 37-39.
Under Republic Act No. 9262 also known as “Anti-Violence Against Women and Their Children Act of 2004” and its
implementing rules, the real name of the victim and those of her immediate family members are withheld and fictitious
initials are instead used to protect the victim’s privacy.
People v. Cabalquinto, G.R. No. 167693, 19 September 2006, 502 SCRA 419.

[4]

Records, p. 1.

[5]

Exhibit “A.” Id. at 63.

[6]

TSN, 15 February 2000, p. 4.

[7]

Id.

[8]

Id. at 5.

[9]

Id. at 6.

[10]

TSN, 29 February 2000, p. 5.

[11]

TSN, 15 February 2000, p. 6.

[12]

Id.

[13]

TSN, 6 February 2001, pp. 3-4.

[14]

Id. at 5.

[15]

Id. at 6.

[16]

Id.

[17]

Records, p. 257.

[18]

Rollo, p. 79.

[19]

Record of the Senate, Vol. II, No. 58, p. 793.

[20]

Id.

[21]

Id.

[22]
(1)
(2)
(3)
(4)

Article 59. Crimes. – Criminal liability shall attach to any parent who:
Conceals or abandons the child with intent to make such child lose his civil status.
Abandons the child under such circumstances as to deprive him of the love, care and protection he needs.
Sells or abandons the child to another person for valuable consideration.
Neglects the child by not giving him the education which the family’s station in life and financial conditions permit.
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(5)
(6)

Fails or refuses, without justifiable grounds, to enroll the child as required by Article 72.
Causes, abates, or permits the truancy of the child from the school where he is enrolled. “Truancy” as here used means
absence without cause for more than twenty schooldays, not necessarily consecutive.
It shall be the duty of the teacher in charge to report to the parents the absences of the child the moment these
exceed five schooldays.
(7) Improperly exploits the child by using him, directly or indirectly, such as for purposes of begging and other acts which
are inimical to his interest and welfare.
(8) Inflicts cruel and unusual punishment upon the child or deliberately subjects him to indignitions and other excessive
chastisement that embarrass or humiliate him.
(9) Causes or encourages the child to lead an immoral or dissolute life.
(10) Permits the child to possess, handle or carry a deadly weapon, regardless of its ownership.
(11) Allows or requires the child to drive without a license or with a license which the parent knows to have been illegally
procured. If the motor vehicle driven by the child belongs to the parent, it shall be presumed that he permitted or
ordered the child to drive.
“Parents” as here used shall include the guardian and the head of the institution or foster home which has custody of the
child.
[23]
[24]
[25]
[26]
[27]
[28]

Pimentel v. Commission on Elections, 352 Phil. 424, 434 (1998).
Article I, Section 3(a) of Republic Act No. 7610.
Records, p. 257.
People v. Piedad, 441 Phil. 818, 838-839 (2002).
Cagungun v. Planters Development Bank, G.R. No. 158674, 17 October 2005, 473 SCRA 259, 273.
Spouses Saguid v. Security Finance, Inc., G.R. No. 159467, 9 December 2005, 477 SCRA 255, 275-276.
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SECOND DIVISION
PEOPLE OF THE PHILIPPINES,
Petitioner,

G.R. No.

171863

Present:

- versus -

QUISUMBING, J., Chairperson,
CARPIO MORALES,
TINGA,
VELASCO, JR., and
BRION, JJ.

THE HONORABLE COURT OF
APPEALS (Second Division) and
GASPAR OLAYON,
Respondents. Promulgated:
August 20, 2008
x - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
DECISION
CARPIO MORALES, J.:
The then 22-year old herein respondent Gaspar Olayon was charged with violation of
Section 10(a) of Republic Act No. 7610 (THE SPECIAL PROTECTION OF CHILDREN
AGAINST ABUSE, EXPLOITATION, AND DISCRIMINATION ACT) in two separate
Informations filed before the Regional Trial Court (RTC) of Pasig City, of which the then
14-year old AAA was alleged to be the victim.
Criminal Case No. 112571 alleged that
On or about 10:00 a.m. of January 27, 1997 in Taguig, Metro Manila and within the
jurisdiction of this Honorable Court, the accused, with lewd designs, did then and there
willfully, unlawfully and feloniously have sexual intercourse with and commit lewd and
[1]
lascivious acts upon the person of [AAA], a minor, fourteen (14) years of age.
(Underscoring supplied)
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Criminal Case No. 112572 alleged that
On or about 2:00 p.m. of January 27, 1997 in Taguig, Metro Manila and within the
jurisdiction of this Honorable Court, the accused, with lewd designs, did then and there
willfully, unlawfully and feloniously have sexual intercourse with and commit lewd and
[2]
lascivious acts upon the person of [AAA], a minor, fourteen (14) years of age.
(Underscoring supplied)

Respondent was also charged for acts of lasciviousness before the RTC of Taguig,
docketed as Criminal Case No. 116350, of which the same then 14-year old AAA was alleged
to be the victim. The case was transferred to the Pasig City RTC and consolidated with
[3]
Criminal Case Nos. 112571-72.

[4]
The three cases were jointly tried.

After trial, Branch 158 of the Pasig City RTC, by Decision of January 15, 2002,
[5]
acquitted respondent in Criminal Case No. 116350 (for acts of lasciviousness).
It, however,
convicted respondent of violation of Section 10 (a) of Republic Act (R.A.) No. 7610 in
Criminal Case Nos. 112571-72 in this wise:
x x x The accused, Olayon admitted his sexual liaisons with [AAA]. His defenses are:
1) [AAA] is his sweetheart and 2) whatever happened to them in terms of these sexual liaisons,
occurred with the consent of [AAA]. Although the testimony of [AAA] denies she consented
to the sexual liaisons, the evidence did not support it.
The events that occurred on January 27, 1997 at the house of one Duke Espiritu show
that [AAA] went with Olayon to that place voluntarily. First, she was fetched from a tricycle
stand and it took them another ride to go to the house of Espiritu. If indeed she was forced to
board the tricycle, she could have resisted and shouted for help considering that there were
normally people around in a tricycle stand, waiting for rides. If she indeed resisted and
showed any manifestation in this regard, people could have easily helped her in resisting
whatever it was Olayon wanted. Second, at the house of Espiritu she could have easily
shouted for help since it was located near a road and a pathway.
xxx
xxxx
Although the sexual liaisons that occurred on January 27, 1997 were with the consent
of [AAA] who at that time was only 14 years of age, Olayon cannot escape responsibility
because he took advantage of [AAA’s] minority to have these sexual liaisons, even if they
were with her consent. Consent is not an accepted defense in this special law. He violated
then Republic Act No. 7610, Section 10(a) which provides:
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Section 10(a) – Any person who shall commit any other acts of child
abuse, cruelty or exploitation or be responsible for other conditions prejudicial
to the child’s development including those covered by Article 59 of Presidential
Decree No. 603, as amended, shall suffer the penalty of prision mayor in its
minimum period.
[6]
(Emphasis and underscoring supplied)

xxxx

Thus the trial court disposed:
WHEREFORE, Gaspar Olayon y Matubis a.k.a Eric Ramirez is found guilty beyond
reasonable doubt for having violated Republic Act No. 7610, Section 10 (a) in Criminal Case
Nos. 112571-72 and is sentenced to suffer in prison the penalty of six (6) years, eight (8)
months and one (1) day to seven (7) years and four (4) months of prision mayor for each
count. He is acquitted in Criminal Case No. 116350.
Costs against the accused.
[7]
SO ORDERED.

[8]
On appeal by respondent, the Court of Appeals, answering in the negative the issue of
whether consensual sexual intercourse with a minor is classified as child abuse under Section
10 of RA No. 7610, reversed the trial court’s decision and acquitted respondent, by
[9]
Decision

of January 13, 2006, reasoning as follows:

“Acts of child abuse” under Section 10 (a) of R.A. 7610 refers to those acts listed
under Sec. 3(b) of R.A. 7610, which reads as follows:
Sec. 3. Definition of Terms –
(a) x x x
(b) “Child Abuse” refers to maltreatment, whether habitual or not, of the
child which includes any of the following:
1)

Psychological and physical abuse, neglect, cruelty, sexual abuse
and emotional maltreatment;

2)

Any act or deeds [sic] or words [sic] which debases, degrades or
demeans the intrinsic worth and dignity of a child as a human being;
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3)

Unreasonable deprivation of his basic needs for survival, such as
food and shelter; or

4)

Failure to immediately give medical treatment to an injured child
resulting in serious impairment of his growth and development or in
his permanent incapacity or death.

Consensual sexual intercourse between OLAY[O]N and [AAA] does not fall under
the “sexual abuse” definition [in Section 5 of R.A. No. 7610] which is a completely distinct
and separate offense from “child abuse,” [under Section 10] because “sexual abuse” pertains
to and is associated with “child prostitution” [as defined in Section 5]. “Sexual abuse” is
defined separately under Section 5 of R.A. 7610, which reads as follows:
Sec. 5. Child Prostitution and Other Sexual Abuse – Children, whether
male or female, who for money, profit or any other consideration or due to the
coercion or influence of any adult, syndicate or group, indulge in sexual
intercourse or lascivious conduct, are deemed to be children exploited in
prostitution and other sexual abuse.
Moreover, for the act of intercourse between OLAY[O]N and [AAA] to be considered
sexual abuse [under Section 5], such intercourse should have occurred due to coercion or
intimidation. In the case at bench, neither coercion nor intimidation were found to have been
[10]
present, consent having been freely given.
(Emphasis, italics and underscoring supplied)

[11]
Hence, the present petition for certiorari

of the People under Rule 65, alleging that

the Court of Appeals acted with grave abuse of discretion amounting to lack or excess of
jurisdiction
x x x IN ACQUITTING RESPONDENT OLAYON OF THE TWO (2) COUNTS OF CHILD
ABUSE UNDER SECTION 10(A) OF R.A. 7610 DESPITE THE FACT THAT THE
SEXUAL ACTS COMMITTED BY RESPONDENT OLAYON ON THE MINOR PRIVATE
COMPLAINANT ARE CLEARLY WITHIN THE TERM “OTHER ACTS OF NEGLECT,
ABUSE, CRUELTY OR EXPLOITATION AND OTHER CONDITIONS PREJUDICIAL
TO THE CHILD’S DEVELOPMENT” DECLARED PUNISHABLE UNDER SECTION
[12]
(Emphasis and underscoring supplied)
10(A) OF R.A. 7610.

The record shows that the Pasig City Prosecutor’s Office found that the acts of
respondent did not amount to rape as they were done with the consent of the 14-year old
[13]
AAA.

Nevertheless, it found the acts constitutive of “violations of [Republic] Act No.
[14]

7610,” hence, its filing of the above-quoted Informations for violation of Section 10(a).
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The Informations alleged that respondent, “with lewd designs did willfully, unlawfully,
and feloniously have sexual intercourse with and commit lewd and lascivious acts upon the
[15]
person of [AAA], a minor, fourteen (14) years of age.”
Section 10(a) of R.A. No. 7610 under which respondent was charged in each of the two
cases provides:
SECTION 10. Other Acts of Neglect, Abuse, Cruelty or Exploitation and Other
Conditions Prejudicial to the Child's Development. —
(a) Any person who shall commit any other acts of child abuse, cruelty or
exploitation or be responsible for other conditions prejudicial to the child's development
including those covered by Article 59 of Presidential Decree No. 603, as amended, but not
covered
by
the
Penal Code, as amended, shall suffer the penalty of prision mayor in its minimum period.
(Underscoring supplied),

Section 5(b), upon the other hand, provides:
SEC. 5. Child Prostitution and Other Sexual Abuse. — Children, whether male or
female, who for money, profit, or any other consideration or due to the coercion or influence
of any adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are
deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be
imposed upon the following:
xxxx
(b) Those who commit the act of sexual intercourse or lascivious conduct with a child
exploited in prostitution or subject to other sexual abuse; Provided, That when the victims is
under twelve (12) years of age, the perpetrators shall be prosecuted under Article 335,
paragraph 3, for rape and Article 336 of Act No. 3815, as amended, the Revised Penal Code,
for rape or lascivious conduct, as the case may be: Provided, That the penalty for lascivious
conduct when the victim is under twelve (12) years of age shall be reclusion temporal in its
medium period; (Italics in the original, emphasis and underscoring supplied)

As Section 10 refers to acts of child abuse prejudicial to the child’s development other
[16]
under Section 5, attempt to commit child
than child prostitution and other sexual abuse
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[17]
prostitution,

[18]
[19]
child trafficking,
attempt to commit child trafficking,
and obscene
[20]

publications and indecent shows,

the Court of Appeals did not commit grave abuse of

discretion in holding that “x x x ‘sexual abuse’ [as defined under Section 5] x x x is a
completely distinct and separate offense from ‘child abuse’ [as defined under Section 10].”
Consensual sexual intercourse or even acts of lasciviousness with a minor who is 12
years old or older could constitute a violation of Section 5(b) of R.A. No. 7610. For Section
5(b) punishes sexual intercourse or lascivious conduct not only with a child exploited in
[21]
prostitution but also with a child subjected to other sexual abuse.
Section 2(g) of the Rules and Regulations on the Reporting and Investigation of Child
Abuse Cases, promulgated to implement R.A. No. 7610, defines “sexual abuse” as including
“the employment, use, persuasion, inducement, enticement or coercion of a child to engage in,
or assist another person to engage in, sexual intercourse or lascivious conduct or the
molestation, prostitution, or incest with children.” (Underscoring supplied)
For consensual sexual intercourse or lascivious conduct with a minor, who is not
exploited in prostitution, to thus fall within the purview of Section 5(b) of R.A. No. 7610,
“persuasion, inducement, enticement or coercion” of the child must be present.
[22]
In People v. Larin,
the information alleged that the therein accused took advantage
of his authority, influence, and moral ascendancy as trainor/swimming instructor of the minor
[23]
[24]
victim
which the Court found constituted “psychological coercion.”
In convicting the
therein accused for lascivious acts, the Court held:
It must be noted that [Republic Act No. 7610] covers not only a situation in which a
child is abused for profit, but also one in which a child, through coercion or intimidation,
[25]
engages in any lascivious conduct.
(Emphasis and underscoring supplied)

[26]
wherein the accused was convicted for violation of
And even in Malto v. People
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Section 5(b) of R.A. No. 7610, the information alleged, and the prosecution proved, that the
therein accused who was the minor’s professor obtained the minor’s consent by taking
advantage of his relationship and moral ascendancy to exert influence on her.
In the case at bar, even if respondent were charged under Section 5(b), instead of Section
10(a), respondent would just the same have been acquitted as there was no allegation that an
element of the offense – coercion or influence or intimidation – attended its commission.
IN LIGHT OF THE FOREGOING disquisition, the petition is DENIED.
SO ORDERED.

CONCHITA CARPIO MORALES
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

DANTE O. TINGA
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

ARTURO D. BRION
Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision had been reached in consultation
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before the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
[1]
[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]

Records, p. 1.
Id. at 17.
Id. at 292.
Id. at 179.
Id. at 391-397.
Id. at 395-396.
Id. at 397.
Id. at 407.
Penned by Court of Appeals Associate Justice Vicente Q. Roxas, with the concurrence of Associate Justices Godardo A.
Jacinto and Juan Q. Enriquez, Jr.. Rollo, pp. 33-39.
Rollo, pp. 38-39.
Id. at 2-31.
Id. at 16.
Resolution dated June 14, 1997, records, pp. 4-15.
Id. at 13-14.
Id. at 1, 17.
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Section 5, Republic Act No. 7610.
Section 6, Republic Act No. 7610.
Id., Sec. 7
Id., Sec. 8.
Id., Sec. 9.
Vide People v. Larin, 357 Phil. 987, 998 (1998); Malto v. People, G.R. No. 164733, September 21, 2007, 533 SCRA 643,
654-657.
Supra.
Id. at 1000.
Id. at 1006-1008.
Id. at 998.
Vide note 21, Malto v. People.
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FIRST DIVISION

JULIUS AMANQUITON,
Petitioner,

G.R. No. 186080
Present:

-versus-

PEOPLE OF THE PHILIPPINES,
Respondent.

PUNO, C.J., Chairperson,
CARPIO,
CORONA,
DE CASTRO and
BERSAMIN, JJ.

Promulgated:
August 14, 2009

x- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
DECISION
CORONA, J.:
Petitioner Julius Amanquiton was a purok leader of Barangay Western Bicutan, Taguig,
Metro Manila. As a purok leader and barangay tanod, he was responsible for the maintenance
of cleanliness, peace and order of the community.
At 10:45 p.m. on October 30, 2001, petitioner heard an explosion. He, together with two
[1]
auxiliary tanod, Dominador Amante and a certain Cabisudo, proceeded to Sambong Street
where the explosion took place. Thereafter, they saw complainant Leoselie John Bañaga being
chased by a certain Gil Gepulane. Upon learning that Bañaga was the one who threw the
[2]
pillbox

that caused the explosion, petitioner and his companions also went after him.
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On reaching Bañaga’s house, petitioner, Cabisudo and Amante knocked on the door.
When no one answered, they decided to hide some distance away. After five minutes, Bañaga
came out of the house. At this juncture, petitioner and his companions immediately
apprehended him. Bañaga's aunt, Marilyn Alimpuyo, followed them to the barangay hall.
Bañaga was later brought to the police station. On the way to the police station,
Gepulane suddenly appeared from nowhere and boxed Bañaga in the face. This caused
petitioner to order Gepulane’s apprehension along with Bañaga. An incident report was
[3]
made.
During the investigation, petitioner learned Bañaga had been previously mauled by a
group made up of a certain Raul, Boyet and Cris but failed to identify two others. The mauling
was the result of gang trouble in a certain residental compound in Taguig City. Bañaga’s
mauling was recorded in a barangay blotter which read:
10-30-201
Time: 10-15 p.m.
RECORD purposes
[4]
Dumating dito sa Barangay Head Quarters si Dossen Bañaga is Alimpuyo 16
years old student nakatira sa 10 B Kalachuchi St. M.B.T. M.M.
Upang ireklamo yong sumapak sa akin sina Raul[,] Boyet [at] Cris at yong
dalawang sumapak ay hindi ko kilala. Nang yari ito kaninang 10:p.m. araw ng [M]artes
taong kasalukuyan at yong labi ko pumutok at yong kabilang mata ko ay namaga sa
bandang kanan. Ang iyong kaliwang mukha at pati yong likod ko ay may tama sa
sapak.
Patunay dito ang aking lagda.

Dossen Banaga (sgd.)
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[5]
[6]
Thereafter, an Information for violation of Section 10 (a), Article VI, RA 7160 in
relation to Section 5 (j) of R.A. 8369 was filed against petitioner, Amante and Gepulane. The
Information read:
The undersigned 2nd Assistant Provincial Prosecutor accuses Julius Amanquiton,
Dominador Amante and Gil Gepulane of the crime of Violations of Section 10 (a) Article VI,
Republic Act No. 7610 in relation to Section 5 (j) of R.A. No. 8369 committed as follows:
That on the 30th day of October, 2001, in the Municipality of Taguig, Metro Manila,
Philippines and within the jurisdiction of this Honorable Court, the above-named accused in
conspiracy with one another, armed with nightstick, did then and there willfully, unlawfully
and feloniously attack, assault and use personal violence, a form of physical abuse, upon the
person of Leoselie John A. [Bañaga], seventeen (17) years old, a minor, by then and there
manhandling him and hitting him with their nightsticks, thus, constituting other acts of child
abuse, which is inimical or prejudicial to child’s development, in violation of the abovementioned law.
CONTRARY TO LAW.

On arraignment, petitioner and Amante both pleaded not guilty. Gepulane remains
at-large.
During the trial, the prosecution presented the following witnesses: Dr. Paulito Cruz,
medico-legal officer of the Taguig-Pateros District Hospital who attended to Bañaga on
October 30, 2001, Bañaga himself, Alimpuyo and Rachelle Bañaga (complainant’s mother).
The defense presented the testimonies of petitioner, Amante and Briccio Cuyos, then
deputy chief barangay tanod of the same barangay. Cuyos testified that the blotter notation
entered by Gepulane and Bañaga was signed in his presence and that they read the contents
thereof before affixing their signatures.
On May 10, 2005, the RTC found petitioner and Amante guilty beyond reasonable doubt
[7]
of the crime charged. The dispositive portion of the RTC decision read:
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WHEREFORE, in view of the foregoing, this Court finds the accused JULIUS
AMANQUITON and DOMINADOR AMANTE “GUILTY” beyond reasonable doubt for
violation of Article VI Sec. 10 (a) of Republic Act 7610 in relation to Section 3 (j) of Republic
Act 8369, hereby sentences accused JULIUS AMANQUITON and DOMINADOR AMANTE
a straight penalty of thirty (30) days of Arresto Menor.
Both accused Julius Amanquiton and Dominador Amante are hereby directed to pay
Leoselie John A. Banaga the following:
1.
2.
3.

Actual damages in the amount of P5,000.00;
Moral Damages in the amount of P 30,000.00; and
Exemplary damages in the amount of P 20,000.00.

The case against the accused Gil Gepulane is hereby sent to the ARCHIVES to be
revived upon the arrest of the accused. Let [a] warrant of arrest be issued against him.
SO ORDERED.

[8]
Amanquiton’s motion for reconsideration was denied.
Petitioner filed a notice of appeal which was given due course. On August 28, 2008, the
[9]
CA rendered a decision

which affirmed the conviction but increased the penalty. The

dispositive portion of the assailed CA decision read:
WHEREFORE, in view of the foregoing the Decision appealed from is AFFIRMED
with MODIFICATION. The accused-appellant is sentenced to suffer the penalty of four (4)
years, two (2) months and one (1) day of prision correccional maximum up to eight (8) years
of prision mayor minimum as maximum. In addition to the damages already awarded, a fine of
thirty thousand pesos (P30,000.00) is hereby solidarily imposed the proceeds of which shall be
administered as a cash fund by the DSWD.
IT IS SO ORDERED.

[10]
Petitioner’s motion for reconsideration was denied.
Hence, this petition. Petitioner principally argues that the facts of the case as established
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did not constitute a violation of Section 10 (a), Article VI of RA 7160 and definitely did not
prove the guilt of petitioner beyond reasonable doubt.
The Constitution itself provides that in all criminal prosecutions, the accused shall be
[11]
presumed innocent until the contrary is proved.

An accused is entitled to an acquittal
[12]

unless his guilt is shown beyond reasonable doubt.

It is the primordial duty of the

prosecution to present its side with clarity and persuasion, so that conviction becomes the only
[13]
logical and inevitable conclusion, with moral certainty.
The necessity for proof beyond reasonable doubt was discussed in People v.
[14]
Berroya:
[Proof beyond reasonable doubt] lies in the fact that in a criminal prosecution, the State
is arrayed against the subject; it enters the contest with a prior inculpatory finding in its hands;
with unlimited means of command; with counsel usually of authority and capacity, who are
regarded as public officers, as therefore as speaking semi-judicially, and with an attitude of
tranquil majesty often in striking contrast to that of defendant engaged in a perturbed and
distracting struggle for liberty if not for life. These inequalities of position, the law strives to
meet by the rule that there is to be no conviction where there is reasonable doubt of guilt.
However, proof beyond reasonable doubt requires only moral certainty or that degree of proof
which produces conviction in an unprejudiced mind.

The RTC and CA hinged their finding of petitioner’s guilt beyond reasonable doubt (of
the crime of child abuse) solely on the supposed positive identification by the complainant and
his witness (Alimpuyo) of petitioner and his co-accused as the perpetrators of the crime.
We note Bañaga’s statement that, when he was apprehended by petitioner and Amante,
[15]
there were many people around.

Yet, the prosecution presented only Bañaga and his aunt,

Alimpuyo, as witnesses to the mauling incident itself. Where were the other people who could
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have testified, in an unbiased manner, on the alleged mauling of Bañaga by petitioner and
[16]
The testimonies of the two other
Amante, as supposedly witnessed by Alimpuyo?
prosecution witnesses, Dr. Paulito Cruz and Rachelle Bañaga, did not fortify Bañaga’s claim
that petitioner mauled him, for the following reasons: Dr. Cruz merely attended to Bañaga’s
injuries, while Rachelle testified that she saw Bañaga only after the injuries have been inflicted
on him.
We note furthermore that, Bañaga failed to controvert the validity of the barangay blotter
he signed regarding the mauling incident which happened prior to his apprehension by
petitioner. Neither did he ever deny the allegation that he figured in a prior battery by gang
members.
All this raises serious doubt on whether Bañaga’s injuries were really inflicted by
petitioner, et al., to the exclusion of other people. In fact, petitioner testified clearly that
Gepulane, who had been harboring a grudge against Bañaga, came out of nowhere and punched
Bañaga while the latter was being brought to the police station. Gepulane, not petitioner, could
very well have caused Bañaga's injuries.
Alimpuyo admitted that she did not see who actually caused the bloodied condition of
Bañaga’s face because she had to first put down the baby she was then carrying when the melee
[17]
started.
More importantly, Alimpuyo stated that she was told by Bañaga that, while he was
allegedly being held by the neck by petitioner, others were hitting him. Alimpuyo was
obviously testifying not on what she personally saw but on what Bañaga told her.
While we ordinarily do not interfere with the findings of the lower courts on the
trustworthiness of witnesses, when there appear in the records facts and circumstances of real
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weight which might have been overlooked or misapprehended, this Court cannot shirk from its
duty to sift fact from fiction.
We apply the pro reo principle and the equipoise rule in this case. Where the evidence
on an issue of fact is in question or there is doubt on which side the evidence weighs, the doubt
[18]
should be resolved in favor of the accused.
If inculpatory facts and circumstances are
capable of two or more explanations, one consistent with the innocence of the accused and the
other consistent with his guilt, then the evidence does not fulfill the test of moral certainty and
[19]
will not justify a conviction.
Time and again, we have held that:
Republic Act No. 7610 is a measure geared towards the implementation of a national
comprehensive program for the survival of the most vulnerable members of the population, the
Filipino children, in keeping with the Constitutional mandate under Article XV, Section 3,
paragraph 2, that “The State shall defend the right of the children to assistance, including
proper care and nutrition, and special protection from all forms of neglect, abuse,
cruelty, exploitation, and other conditions prejudicial to their development.” This piece of
legislation supplies the inadequacies of existing laws treating crimes committed against
children, namely, the Revised Penal Code and Presidential Decree No. 603 or the Child and
Youth Welfare Code. As a statute that provides for a mechanism for strong deterrence against
the commission of child abuse and exploitation, the law has stiffer penalties for their
commission, and a means by which child traffickers could easily be prosecuted and penalized.
Also, the definition of child abuse is expanded to encompass not only those specific acts of
child abuse under existing laws but includes also “other acts of neglect, abuse, cruelty or
[20]
exploitation and other conditions prejudicial to the child’s development.”

However, this noble statute should not be used as a sharp sword, ready to be brandished
against an accused even if there is a patent lack of proof to convict him of the crime. The right
of an accused to liberty is as important as a minor’s right not to be subjected to any form of
abuse. Both are enshrined in the Constitution. One need not be sacrificed for the other.
There is no dearth of law, rules and regulations protecting a child from any and all forms
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of abuse. While unfortunately, incidents of maltreatment of children abound amidst social ills,
care has to be likewise taken that wayward youths should not be cuddled by a misapplication
of the law. Society, through its laws, should correct the deviant conduct of the youth rather than
take the cudgels for them. Lest we regress to a culture of juvenile delinquency and errant
behavior, laws for the protection of children against abuse should be applied only and strictly
to actual abusers.
The objective of this seemingly catch-all provision on abuses against children will be
best achieved if parameters are set in the law itself, if only to prevent baseless accusations
against innocent individuals. Perhaps the time has come for Congress to review this matter and
institute the safeguards necessary for the attainment of its laudable ends.
[21]
We reiterate our ruling in People v. Mamalias:
We emphasize that the great goal of our criminal law and procedure is not to send
people to the gaol but to do justice. The prosecution’s job is to prove that the accused is guilty
beyond reasonable doubt. Conviction must be based on the strength of the prosecution and not
on the weakness of the defense. Thus, when the evidence of the prosecution is not enough to
sustain a conviction, it must be rejected and the accused absolved and released at once.

WHEREFORE, the petition is hereby GRANTED. The August 28, 2008 decision and
January 15, 2009 resolution of Court of Appeals are REVERSED and SET ASIDE.
Petitioner Julius Amanquiton is hereby ACQUITTED of violation of Section 10 (a), Article
VI of RA 7160.
SO ORDERED.

RENATO C. CORONA
Associate Justice
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WE CONCUR:

REYNATO S. PUNO
Chief Justice
Chairperson

ANTONIO T. CARPIO
Associate Justice

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

LUCAS P. BERSAMIN
Associate Justice

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, I certify that the conclusions in
the above decision had been reached in consultation before the case was assigned to the writer
of the opinion of the Court’s Division.

REYNATO S. PUNO
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Chief Justice

[1]
[2]
[3]

Co-accused of petitioner in Criminal Case No. 122996. Amante opted to apply for probation. Rollo, p. 34.
An improvised explosive device.
“10-30-201
Time: 10-06 p.m.
RECORD purposes
Nagsadya si Gel Pulane Y Castello 25 yrs. Old Binata may trabaho Tubong Bacolod nakatira sa no.03 Sambong St.,
M.B.T. Mla.
Upang ireklamo si Neosen (sic) Banaga 14 yrs old Dahil siya ang nakita-naming na naghagis ng pillbox sa harap ng
tricycle na nakaparada sa kahabaan ng sambong.
Patunay dito ang kanyang lagda.”
Gel pulanes (sgd).” Rollo, p. 8.

[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]

Dossen Bañaga is the same person as Leoselie John A. Bañaga.
Republic Act.
An Act Providing for Stronger Deterrence and Special Protection Against Child Abuse,
Discrimination, Providing Penalties for its Violation and for Other Purposes.

Exploitation and

Rollo, pp. 52-67.
Resolution dated June 29, 2006. Id., pp. 76-77.
Id., pp. 34-50.
Resolution dated January 15, 2009. Id., p. 51.
CONSTITUTION, Article III, Section 14 (2).
RULES OF COURT, Rule 133, Section 2.
People v. Fernandez, 434 Phil. 435, 445 (2002).
347 Phil. 410, 423 (1997).
Rollo, p. 90.
Id.
Id., p. 16.
People v. Abarquez, G.R. No. 150762, 20 January 2006, 479 SCRA 225, 239.
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[19]
People v. Lagmay, 365 Phil. 606, 633 (1999).
[20]
Gonzalo Araneta v. People, G.R. No. 174205, 27 June 2008, 556 SCRA 323, 332.
[21]

People v. Mamalias, 385 Phil. 499, 513-514 (2000).
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Factual Antecedents
On July 1, 1996, appellant along with one Tony Ginumtad (Ginumtad)
were charged with the crime of rape committed against “AAA”3 in an
Information4 which reads:
That on or about 3:00 o’clock dawn of March 28, 1996 in Barangay
“XXX”, Municipality of “YYY”, Province of Quirino, Philippines and within
the jurisdiction of this Honorable Court, the above-named accused, with prurient
desires, and by means of force and intimidation, after conspiring and mutually
helping one another, did then and there wilfully, unlawfully and feloniously have
carnal knowledge [of] “AAA” against the latter’s will.
CONTRARY TO LAW.5

Upon arraignment, appellant and Ginumtad pleaded not guilty to the crime
charged. Trial on the merits subsequently followed.

Evidence for the Prosecution
The prosecution presented “AAA” as its first witness. She testified that on
the night of March 27, 1996, she attended a pre-wedding dance in their barrio
which lasted until the early hours of the next day, March 28, 1996. At about 3:00
a.m. of March 28, 1996, “AAA” felt the need to urinate. She thus left the dance
hall and went up to a hill about 50-100 meters away.
Suddenly, two persons came out of nowhere, held her hands, poked a knife
at her thigh, and warned her not to scream for help or else they would kill her.
They then pushed her to the ground with her face up and her hands placed behind
3

4
5

“The identity of the victim or any information which could establish or compromise her identity, as
well as those of her immediate family or household members, shall be withheld pursuant to Republic
Act No. 7610, An Act Providing For Stronger Deterrence And Special Protection Against Child
Abuse, Exploitation And Discrimination, And For Other Purposes; Republic Act No. 9262, An Act
Defining Violence Against Women And Their Children, Providing For Protective Measures For
Victims, Prescribing Penalties Therefor, And For Other Purposes; and Section 40 of A.M. No. 04-1011-SC, known as the Rule On Violence Against Women And Their Children, effective November 5,
2004.” People v. Dumadag, G.R. No. 176740, June 22, 2011, 652 SCRA 535, 538.
Records, pp. 1-2.
Id. at 1.
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her back crosswise.6 Appellant proceeded to remove her pants and panties while
Ginumtad pressed her shoulders down to the ground. When appellant was already
on top of her, he spread her legs and inserted his penis into her vagina. Although
“AAA” felt pain, she did not shout for fear that the appellant would kill her. After
a while, Ginumtad took his turn and also inserted his penis into “AAA’s” vagina.
After Ginumtad’s turn, appellant again had sexual intercourse with “AAA” and
that was the time that she lost consciousness.7
When “AAA” regained consciousness, appellant was still on top of her
making thrusting motions, while Ginumtad was already nowhere in sight. When
done, appellant stood up and just left “AAA”. Luckily, someone came and
brought “AAA” to the house of the bride where she slept. The incident was then
reported to the police authorities on April 15, 1996.
The prosecution then presented Dr. Briccio Macabangon (Dr.
Macabangon), a medical doctor who examined “AAA” on April 23, 1996 at the
“YYY” District Hospital. He issued a Medical Certificate with the following
findings:
Laceration, old, at 8:00 o’clock. Admits one finger with difficulty.8

As its third witness, the prosecution presented “BBB,” the father of
“AAA”. He testified that Alejandro Pugong (Pugong), the brother-in-law of
appellant, approached him during the pendency of the preliminary investigation
and asked for the settlement of the case. They offered marriage between appellant
and his 20-year old daughter, “AAA”. This, however, infuriated “BBB,” hence,
he reported to the police authorities the said offer of settlement. The police then
arrested appellant.

6
7
8

TSN, February 18, 1997, p. 5.
Id. at 9.
Records, p. 10.
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The last witness for the prosecution is Noel Dunuan, the Barangay Captain
of Barangay “XXX”. He corroborated the testimony of “BBB” and declared that
Pugong and appellant’s brother, Afeles Banig, came to his office asking for the
settlement of the case.

Evidence for the Defense
The appellant denied the charges against him. He unfurled his own version
of the events that transpired in this case as follows:
Appellant was invited to a pre-nuptial dance and wedding ceremony of
Mercy Ananayo and Fernando Witawit. It was during the said dance in the
evening of March 27, 1996 that he met “AAA”. He danced with “AAA” several
times during that night and eventually courted her by professing his love for her.
Sensing that she was attracted to him, appellant concluded that he had a chance of
winning her heart.9
After dancing for quite some time, appellant and “AAA” stepped away
from the dance hall and sat down together in a dimly lit place about 8-10 meters
away. Both of them stayed there for about an hour where they chatted and got to
know each other better. When appellant sensed that no one was watching, he held
“AAA’s” hands and kissed her lips five times. They soon returned to the dance
hall and continued to dance the night away until around 4:00 a.m. He told “AAA”
that he loves her and asked her to wait for him to come back since he had another
wedding to attend in Pangasinan. He promised her that upon his return, he will
talk to her parents and formally ask their permission to marry her.
At around 6:00 a.m., appellant took a bath, accompanied by a certain
Fernando Ananayo. Thereafter, he proceeded to have breakfast in the house of the
bride and groom where he saw “AAA” also having her breakfast with other
9

TSN, January 20, 1998, p. 8.
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companions. After breakfast, appellant asked her permission to leave for
Pangasinan to attend another wedding. “AAA” replied that if he really loves her,
he will come back and talk to her parents.
Appellant went to Pangasinan and stayed there for a little over two weeks.
Upon his return and as promised, he talked with “AAA’s” parents. The mother of
“AAA” informed appellant that if the two of them were really in love and wanted
to marry, then they should start the process of securing the necessary papers for
their marriage.10 Thus, a date was set for the appellant and “AAA” to proceed to
the Municipal Hall of “YYY” to apply for a marriage license. On such date,
appellant and “AAA” went to “YYY” with “AAA’s” mother and aunt. They first
had lunch in a restaurant as it was already noon. After finishing their meal, a
police officer came over and invited him for interrogation. Appellant obliged but
was later arrested and put behind bars.
Appellant later learned that “BBB” filed a criminal case against him.
According to the appellant, “BBB” must have felt embarrassed by the fact that
people saw him and “AAA” embracing each other during the pre-nuptial dance.
On that same day, “AAA” visited the appellant. When asked why they were
putting him in jail, “AAA” replied that if she goes against the wishes of her father,
her parents might disown her.11

Ruling of the Regional Trial Court
On July 17, 2000, the RTC convicted appellant of the crime of rape while
his co-accused Ginumtad was acquitted for insufficiency of evidence.
dispositive portion of the judgment of conviction reads as follows:
IN VIEW OF THE FOREGOING, this Court finds Pedro Banig guilty
beyond reasonable doubt of the crime of rape as provided for under Article 335
10
11

TSN, January 20, 1998, p. 16.
TSN, January 20, 1998, p. 19.

The
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of the Revised Penal Code as amended by R.A. 7659 and hereby impose[s] upon
him the penalty of Reclusion Perpetua. In addition, said accused Pedro Banig
should pay the victim, “AAA”, the amount of P50,000.00 as indemnity.
As to accused Tony Ginumtad, this Court finds him Not Guilty for
insufficiency of evidence.
SO ORDERED.12

In finding the appellant guilty, the RTC held that he had sexual intercourse
with the victim through the use of force. It gave full credit and weight to the
testimony of the prosecution witnesses, especially that of “AAA”. On the other
hand, it debunked appellant’s “sweetheart theory” for being intrinsically weak.

Ruling of the Court of Appeals
On October 20, 2000, appellant filed a Notice of Appeal,13 which was
granted by the RTC.14 Consequently, the records of this case were forwarded to
this Court. Conformably with the ruling of this Court in People v. Mateo,15
however, the case was transferred to the CA for intermediate appellate review.
Then on November 13, 2006, the CA rendered its now assailed Decision16
affirming with modification the RTC’s judgment of conviction, thus:
WHEREFORE, the decision appealed from is AFFIRMED with
MODIFICATION in that the accused-appellant is hereby ordered to pay the
victim, “AAA”, P50,000.00 as moral damages.
SO ORDERED.17

Hence, this appeal.

12
13
14
15
16
17

Records, p. 192.
Id. at 212.
See Order dated October 20, 2000, id. at 213.
G.R. Nos. 147678-87, July 7, 2004, 433 SCRA 640.
CA rollo, pp. 184-205.
Id. at 205.
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Issue
In his brief, appellant made a single assignment of error that –
THE TRIAL COURT GRAVELY ERRED IN CONVICTING THE
ACCUSED-APPELLANT [OF] THE CRIME CHARGED DESPITE THE
FAILURE OF THE PROSECUTION TO PROVE HIS GUILT BEYOND
REASONABLE DOUBT.18

Our Ruling
The appeal lacks merit.
“[I]n resolving rape cases, primordial consideration is given to the
credibility of the victim’s testimony.”19 This is so because conviction for rape
may be solely based on the victim’s testimony provided it is credible, natural,
convincing, and consistent with human nature and the normal course of things.20
Both the RTC and the CA agree that “AAA” recounted her ordeal in a candid,
straightforward and categorical manner. Thus:
[FISCAL ORIAS]:
Q:
And, what transpired after these two persons placed your two hands at
your back?
A:
When they put my hands at my back they removed my pants and panty,
sir.
xxxx
Q:
A:

Who was that person who removed your pants and underwear?
They were the ones, sir, Pedro Banig and Tony Ginumtad.

xxxx
Q:
A:

18
19
20

After removing your pants and underwear, Madam witness, what did
Pedro Banig do to you, if any?
He insert[ed] his penis, sir.

Id. at 98.
People v. Noveras, G.R. No. 171349, April 27, 2007, 522 SCRA 777, 787.
People v. Nazareno, G.R. No. 167756, April 9, 2008, 551 SCRA 16, 31.
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FISCAL ORIAS Q:
Where did he insert his penis?
A:
[Into my] vagina, sir.
Q:
A:

What did you feel when he inserted his penis [into] your vagina?
It was painful, sir.

Q:
A:

Did you not shout?
No, sir, because they told me that if I x x x shout they [would] kill me,
sir.

Q:

Was Pedro Banig armed at that time?

ATTY. PAWINGI:
Leading, your honor.
[FISCAL ORIAS]:
That is a follow-up to what she answered, your honor.
COURT:
Let her answer.
A:

Yes, sir.

[FISCAL ORIAS]:
Q:
[With] what?
A:
Knife, sir.
Q:
A:

What did he do next, Madam witness, when he inserted his penis [into]
your vagina?
He made up and down movement, sir.21

Aggrieved that he was the only one convicted of the crime charged,
appellant argues in his Brief22 that the trial court erroneously concluded that he is
the sole perpetrator of the crime charged. He claims that when his co-accused
Ginumtad was acquitted, he was made to be the fall guy, “just because he is
unrelated by blood to the private complainant.”23

21
22
23

TSN, February 18, 1997, pp. 5-7.
CA rollo, pp. 96-116.
Id. at 106. The co-accused Tony Ginumtad is related to the private complainant. In his direct
examination, Ginumtad testified that the complainant “AAA” is his relative within the fifth degree of
consanguinity. He specifically stated that:
Q: By the way, Mr. Witness, how are you related to the complainant in this case “AAA”, if any?
A: There is, sir.
Q: Do you know the degree of your relationship?
A: She and [I are] fifth cousins, sir. (TSN, October 6, 1997, pp. 8-9. Emphasis supplied.)
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A judgment of acquittal is final and is no longer reviewable.24 As we have
previously held in People v. Court of Appeals,25 “[a] verdict of acquittal is
immediately final and a reexamination of the merits of such acquittal, even in the
appellate courts, will put the accused in jeopardy for the same offense.”26 True,
the finality of acquittal rule is not one without exception as when the trial court
commits grave abuse of discretion amounting to lack or excess of jurisdiction. In
such a case, the judgment of acquittal may be questioned through the
extraordinary writ of certiorari under Rule 65 of the Rules of Court. In the instant
case, however, we cannot treat the appeal as a Rule 65 petition as it raises no
jurisdictional error that can invalidate the judgment of acquittal. Suffice it to state
that the trial court is in the best position to determine the sufficiency of evidence
against both appellant and Ginumtad. It is a well-settled rule that this Court
accords great respect and full weight to the trial court’s findings, unless the trial
court overlooked substantial facts which could have affected the outcome of the
case.27 It is not at all irregular for a court to convict one of the accused and acquit
the other. The acquittal of Ginumtad in this case is final and it shall not be
disturbed.
The appellant assails “AAA’s” credibility by arguing that the place where
the alleged rape took place “is not one where no other person would be able to
hear her had she opted to cry for help, because it is just ten to fifteen (10-15)
meters away from an inhabited house.”28 He also asserts that “AAA’s” actuations
during the alleged sexual assault failed to show the kind of resistance expected of a
young woman defending her virtue and honor.29

To further cast doubt on

“AAA’s” credibility, appellant points to the fact that “AAA” did not report the

24
25
26
27
28
29

People v. Terrado, G.R. No. 148226, July 14, 2008, 558 SCRA 84, 93.
G.R. No. 159261, February 21, 2007, 516 SCRA 383.
Id. at 397.
People v. Montinola, G.R. No. 178061, January 31, 2008, 543 SCRA 412, 427.
CA rollo, p. 108.
Id. at 108-109.
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offense at the first opportunity.30 Moreover, he questions the conduct of “AAA”
as she appeared to be not indisposed in the morning after the alleged rape.31
The appellant’s arguments are misplaced. The CA correctly ruled that
“AAA” could not cry for help as she was intimidated and overpowered by her
aggressors who threatened her with a sharp-bladed knife.32 Besides, it is important
to underscore that the proximity of an inhabited house to the place where the crime
took place does not rule out the possibility of the commission of rape. We have
previously held in People v. Mabonga33 that:
[I]t is a common judicial experience that ‘the presence of people nearby does not
deter rapists from committing their odious act. Rape can be committed even in
places where people congregate, in parks, along the roadside, within school
premises, inside a house where there are several occupants and even in the same
room where other members of the family are sleeping’.

It is well-settled that lust respects neither time nor place. “There is no rule
that rape can be committed only in seclusion.”34 What the evidence reveals is that
despite the proximity to neighboring houses, the appellant, by means of force or
intimidation, did in fact have sexual intercourse with “AAA” against her will.
Thus, it is immaterial that an inhabited house was near the place where the crime
was committed. This fact will neither render “AAA” any less credible nor make
the commission of the crime less conceivable.
With respect to “AAA’s” actuations during the commission of the crime, it
is not necessary on the part of the victim to put up a tenacious physical struggle.
As previously pointed out, “AAA” was threatened with a sharp-bladed knife. One
shrill cry or a flurry of violent kicks from her could mean the end of her life. In

30
31
32
33
34

Id. at 114.
Id. at 113.
Id. at 194-195.
G.R. No. 134773, June 29, 2004, 433 SCRA 51, 65 citing People v. Belga, 402 Phil. 734, 742 (2001);
People v. Antonio, 388 Phil. 869, 877 (2000); and People v. Lusa, 351 Phil, 537, 545 (1998).
People v. Arraz, G.R. No. 183696, October 24, 2008, 570 SCRA 136, 146.
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People v. Corpuz,35 we ruled that “physical resistance need not be established in
rape when threats and intimidation are employed and the victim submits herself to
the embrace of her rapist because of fear.” When the sharp point of a knife is
staring down the eyes of the victim, struggle is futile and the only option left in the
mind of a frightened lady is to submit rather than lose her life. That the victim
allowed the entry of her aggressor’s penis rather than his knife does not detract
from the fact that rape was committed by means of force and intimidation and
certainly against her will.
As to the matter of delay in reporting the rape incident, the same does not
affect the credibility of “AAA”. “[I]t is not unusual for a rape victim immediately
following the sexual assault to conceal at least momentarily the incident x x x.”36
“Delay in reporting a rape incident renders the charge doubtful only if the delay is
unreasonable and unexplained.”37 “[T]here is no uniform behavior expected of
victims after being raped.”38 In this case, the delay in reporting the incident only
consists of a little over two weeks. Such a span of time is not unreasonable when
coupled by the fact that the victim “AAA” was threatened by her aggressor. In
People v. Dumadag,39 we stressed that “not all rape victims can be expected to act
conformably to the usual expectations of everyone.”
Still insisting on his innocence, appellant likewise invites this Court’s
attention to the findings of Dr. Macabangon in his medical report. He argues that it
is “highly abnormal and quite amazing for the victim to incur just a single and
quite old laceration.”40
The contention deserves scant consideration. “It is well entrenched in our
jurisprudence that a medical examination of the victim is not indispensable in a

35
36
37
38
39
40

G.R. No. 175836, January 30, 2009, 577 SCRA 465, 473.
People v. Malana, G.R. No. 185716, September 29, 2010, 631 SCRA 676, 693.
People v. Arellano, G.R. No. 176640, August 22, 2008, 563 SCRA 181, 187.
People v. Arraz, supra note 34 at 147.
Supra note 3 at 546, citing People v. Madia, 411 Phil. 666, 673 (2001).
CA rollo, p. 110.
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prosecution for rape inasmuch as the victim’s testimony alone, if credible, is
sufficient to convict the [appellant] of the crime.”41 Be that as it may, in People v.
Ortoa,42 where the medico-legal findings showed that the victim is still in a state
of virginity when she was examined, we held that:
[T]he lack of lacerated wounds does not negate sexual intercourse. A freshly
broken hymen is not an essential element of rape. Even the fact that the hymen of
the victim was still intact does not rule out the possibility of rape. x x x
Penetration of the penis by entry into the lips of the vagina, even without rupture
or laceration of the hymen, is enough to justify a conviction for rape. (Citations
omitted.)

The laceration found by Dr. Macabangon in the medical examination
confirms the victim’s testimony that she was raped. In his testimony, Dr.
Macabangon stated that the laceration of the hymen usually heals in less than 10
days. In “AAA’s” case, she was examined on April 23, 1996, or more than three
weeks after the rape incident occurred on March 28, 1996. This explains why the
findings showed that the laceration of the hymen was old.
Appellant further argues that “AAA” agreed to marry him, suggesting that
her presence during a meeting with the barangay captain is a sign of his innocence
of the crime of rape.
We are not convinced. “The ‘sweetheart theory’ hardly deserves any
attention when an accused does not present any evidence, such as love letters,
gifts, pictures, and the like to show that, indeed, he and the victim were
sweethearts.”43 Appellant’s bare testimony that he and “AAA” are lovers who
agreed to get married is insufficient for the defense of “sweetheart theory” to
prosper. Moreover, even if it were true that they were sweethearts, mere assertion
of a romantic relationship would not necessarily exclude the use of force or

41
42
43

People v. Baring, Jr., 425 Phil. 559, 570 (2002).
G.R. No. 174484, February 23, 2009, 580 SCRA 80, 95-96.
People v. Madsali, G.R. No. 179570, February 4, 2010, 611 SCRA 596, 609.
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intimidation in sexual intercourse. In People v. Cias,44 this Court held that “[a]
love affair does not justify rape for a man does not have the unbridled license to
subject his beloved to his carnal desires against her will.”
With respect to the propriety of the award of moral damages, the CA is
correct in awarding “AAA” moral damages in the amount of P50,000.00, in
addition to the award of civil indemnity. “The award of civil indemnity to the rape
victim is mandatory upon a finding that rape took place. Moral damages, on the
other hand, are awarded to rape victims without need of proof other than the fact
of rape under the assumption that the victim suffered moral injuries from the
experience she underwent.” 45
Under Article 335 of the Revised Penal Code which is the law then in force
at the time of the commission of the crime, when the rape is committed with the
use of a deadly weapon, the crime takes a qualified form and the imposable
penalty is reclusion perpetua to death. In the instant case, we note that the use of
the knife, which is a deadly weapon, was not specifically alleged in the
Information. However, it was duly proven during the proceedings below that
appellant armed himself with a knife which facilitated the commission of the
crime. In People v. Begino,46 we held that “the circumstances that qualify a crime
should be alleged and proved beyond reasonable doubt as the crime itself. These
attendant circumstances alter the nature of the crime of rape and increase the
penalty. As such, they are in the nature of qualifying circumstances.”47 “If the
same are not pleaded but proved, they shall be considered only as aggravating
circumstances since the latter admit of proof even if not pleaded.”48
44
45
46
47
48

G.R. No. 194379, June 1, 2011, 650 SCRA 326, 341.
People v. Mercado, G.R. No. 189847, May 30, 2011, 649 SCRA 499, 504; People v. Cañada, G.R.
No. 175317, October 2, 2009, 602 SCRA 378, 397.
G.R. No. 181246, March 20, 2009, 582 SCRA 189.
Id. at 196.
Id. at 198. See People v. Montesclaros, G.R. No. 181084, June 16, 2009, 589 SCRA 330, 342 where
we held: “Under the 2000 Rules of Criminal Procedure, which should be given retroactive effect
following the rule that statutes governing court proceedings will be construed as applicable to actions
pending and undetermined at the time of their passage, every Information must state the qualifying and
aggravating circumstances attending the commission of the crime for them to be considered in the
imposition of the penalty.”
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Consequently, the use of a deadly weapon may be considered as an aggravating
circumstance in this case. As such, exempla1y damages may be imposed on the
appellant in addition to civil indemnity and moral damages.
d21mages in the amount oLP30,000.00 is hereby awarded?

l~inally,

49

Thus, exemplary

1

on the damages awarded, an interest at the rate of 6% per annum

sh~1ll be imposed, reckoned tl·om the tlnality of this judgment until fully paid."'

,\pr"'~ell~mt is also not eligible for parole pursuant to Republic Act No. 9346.

52

\VI-IEREFORE, the Decision of the Colll1 of Appeals dated November

I_)_. :::U06

111

CA-G.R.

CR-H.C.

No.

02439

IS

AFFIRMED

WITH

:\JODI FICATIONS that appellant Pedro Banig is not eligible for parole and
Clrc.lcred to further pay ·'A. AA" P30,000.00 as exemplary damages and interest at

the rate of 6% per annum is imposed on all the damages awarded in this case from
the date of finality of this judgment until fully paid.

SO ORDERED.

~at«~~
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Associate Justice
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DECISION

PERALTA, J.:

1

This is to resolve an appeal from the Decision dated August 4, 2010
of the Court of Appeals (CA) in CA-G.R. CR-HC No. 03725 affirming with
modification the Dec:sion 2 dateci October 8, 2008 of the Regional Trial
Court (RTC), Branch 194, Parai'hque City, finding appellant Dina Dulay
guilty beyond reasonable doubt u :· the crime of Rape under Article 266-A,
No. 1 (a) of the Revised Penal Code (RPC) as amended by Republic Act
(R.A.) 8353 as a co-principal by indispensable cooperation.
Designated J\cting Member. per Special Order No. 1299 dated August 28, 20 !2
Designated J\cting Member, in lieu of .\ssociate Justice Roberto!\. !\bad. per Special Order No.
1320 dated September 21. 2012.
1
Penned by J\s~,'.ciate .I<!Stice l'v1~II'ienc i ·. Gonzalcs-Sison. with J\ssociatc Justices Noel G Tijam
and Danton Q. Bucscr. C· >ncurriJ ,g; milo, pp. 2-1 i.
'
Penned by Juclgl' Lconcia Rcal-Dimagil. 1; CJ\ rollu, pp. 48-53.
, ..- A /
/
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The records bear the following factual antecedents:
Private complainant AAA3 was 12 years old when the whole incident
happened. AAA's sister introduced the appellant to AAA as someone who is
nice. Thereafter, appellant convinced AAA to accompany her at a wake at GI
San Dionisio, Parañaque City. Before going to the said wake, they went to a
casino to look for appellant's boyfriend, but since he was not there, they
went to Sto. Niño at Don Galo. However, appellant's boyfriend was also not
there. When they went to Bulungan Fish Port along the coastal road to ask
for some fish, they saw appellant's boyfriend. Afterwards, AAA, appellant
and the latter's boyfriend proceeded to the Kubuhan located at the back of
the Bulungan Fish Port. When they reached the Kubuhan, appellant
suddenly pulled AAA inside a room where a man known by the name
“Speed” was waiting. AAA saw “Speed” give money to appellant and heard
“Speed” tell appellant to look for a younger girl. Thereafter, “Speed”
wielded a knife and tied AAA's hands to the papag and raped her. AAA
asked for appellant's help when she saw the latter peeping into the room
while she was being raped, but appellant did not do so. After the rape,
“Speed” and appellant told AAA not to tell anyone what had happened or
else they would get back at her.

AAA went to San Pedro, Laguna after the incident and told her sister
what happened and the latter informed their mother about it. AAA, her sister
and mother, filed a complaint at Barangay San Dionisio. Thereafter, the
barangay officials of San Dionisio referred the complaint to the police
station.

3

In line with this Court's ruling in People v. Cabalquinto, G.R. No. 167693, September 19, 2006,
502 SCRA 419, 426, citing Rule on Violence Against Women and their Children, Sec. 40; Rules and
Regulations Implementing Republic Act No. 9262, Rule XI, Sec. 63, otherwise known as the "AntiViolence Against Women and their Children Act,” the real names of the rape victims will not be disclosed.
This Court will instead use fictitious initials to represent them throughout the decision. The personal
circumstances of the victims or any other information tending to establish or compromise their identities
will likewise be withheld.
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The Parañaque City Police Office (Women's and Children Concern
Desk) asked the assistance of the Child Protection Unit of the Philippine
General Hospital, upon which the latter assigned the case to Dr. Merle Tan.
Consequently, with the consent of AAA and her mother, and in the presence
of a social worker of the Department of Social Welfare and Development
(DSWD), Dr. Tan conducted the requisite interview and physical
examination on AAA. Later on, Dr. Tan issued a Medico-Legal Report4
stating that there was no evident injury in the body of AAA, but medical
evaluation cannot exclude sexual abuse. During her testimony, Dr. Tan
explained that such impression or conclusion pertains to the ano-genital
examination and also stated that she found multiple abrasions on the back
portion of the body of AAA.5
Thus, an Information was filed, which reads as follows:
That on or about the 3rd day of July 2005, in the City of
Parañaque, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, conspiring and confederating together
with one alias “Speed,” whose true name and identity and present
whereabouts is still unknown, and both of them mutually helping and
aiding one another, the herein accused Dina P. Dulay having delivered
and offered for a fee complainant AAA, 12 year old minor, to accused
alias “Speed,” who with lewd design and by means of force and
intimidation, did then and there willfully, unlawfully and feloniously have
carnal knowledge on said minor complainant AAA against her will and
without her consent, which act is prejudicial to the normal growth and
development of the said child.
CONTRARY TO LAW.6

With the assistance of counsel de oficio, on August 3, 2005, appellant
entered a plea of not guilty.7 Therafter, trial on the merits ensued.

To support the above allegations, the prosecution presented the
testimonies of AAA and Dr. Merle Tan. On the other hand, the defense
4
5
6
7

Exhibit “C.”
TSN, November 27, 2006, pp. 12-13.
Records, p. 1.
Id. at 19.
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presented the sole testimony of appellant which can be summarized as
follows:

Appellant met AAA a few days before June 2005 when the latter was
introduced to her by her cousin Eglay Akmad during the wake of a relative
of AAA at Palanyag. The cousin of appellant was AAA's neighbor at
Palanyag. Around 1 o'clock in the morning of July 3, 2005, appellant
averred that she was at La Huerta, at the Bulungan Fish Port in Parañaque
City with her cousin Eglay and stayed there for about thirty (30) minutes.
They then proceeded to the house of appellant's cousin in Palanyag. In the
said house, appellant saw “Speed” and two (2) other male persons. She also
saw AAA who was engaged in a conversation with “Speed” and his two (2)
companions. She asked AAA what she was doing there and the latter said
that it was none of her business (“wala kang pakialam sa akin”). Because of
the response of AAA, appellant left the house and went home to General
Trias, Cavite.

On October 8, 2008, the RTC found appellant guilty beyond
reasonable doubt of the crime of rape as co-principal by indispensable
cooperation. The dispositive portion of the decision reads:

WHEREFORE, finding Accused Danilo guilty beyond reasonable
doubt for rape as a co-principal by indispensable cooperation, she is
hereby sentenced to suffer an imprisonment of Reclusion Perpetua under
Article 266-B of the Revised Penal Code and to pay the offended party
the amount of P50,000.00 by way of damages.
The period of her detention shall be considered part of the service
of her sentence.
SO ORDERED.8

Not satisfied with the judgment of the trial court, the appellant
brought the case to the CA. The latter, on August 4, 2010, promulgated its
8

Id. at 208.
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decision affirming the ruling of the RTC with a modification on the award of
damages, thus:

WHEREFORE, the appealed Decision of the court a quo is
AFFIRMED with the MODIFICATION that the accused-appellant is
sentenced to suffer the penalty of reclusion perpetua and ordered to
indemnify the offended party the sum of Fifty Thousand Pesos
(P50,000.00) as civil indemnity, Fifty Thousand Pesos (P50,000.00) as
moral damages and Twenty-Five Thousand Pesos (P25,000.00) as
exemplary damages.
SO ORDERED.9

Hence, the present appeal.

In her Brief, appellant assigned the following errors:
I
THE COURT A QUO GRAVELY ERRED IN FINDING THE
ACCUSED-APPELLANT GUILTY OF RAPE AS CO-PRINCIPAL BY
INDISPENSABLE COOPERATION.
II
THE TRIAL COURT GRAVELY ERRED IN GIVING FULL WEIGHT
AND CREDENCE TO THE TESTIMONY OF THE PRIVATE
COMPLAINANT [AAA].10

The Office of the Solicitor General, representing the appellee, refutes
the above assignment of errors by stating the following arguments:

I.
CONSPIRACY WAS CLEARLY ESTABLISHED IN THIS CASE.
II.
THE LOWER COURT DID NOT ERR IN BELIEVING THE
TESTIMONY OF PRIVATE COMPLAINANT.
III.
ACCUSED-APPELLANT'S DEFENSE OF DENIAL CANNOT BE
GIVEN GREATER EVIDENTIARY WEIGHT THAN THE POSITIVE
TESTIMONY OF PRIVATE COMPLAINANT.11
9
10
11

Rollo, pp. 13-14.
CA rollo, p. 39.
Id. at 72.
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An appeal in a criminal case throws the whole case wide open for
review and the reviewing tribunal can correct errors, though unassigned in
the appealed judgment, or even reverse the trial court's decision on the basis
of grounds other than those that the parties raised as errors.12
The appellant in this case was charged in the Information as having
committed the crime of Rape under Article 266-A, No. 1 (a) of the RPC, as
amended by R.A. 8353 in relation to Section 5 (b) of R.A. 7610. She was
eventually convicted by the trial court of the crime of rape as a co-principal
by indispensable cooperation and was sentenced to suffer imprisonment of
reclusion perpetua as provided under Article 266-B of the RPC.

In sustaining the conviction of the appellant as co-principal by
indispensable cooperation, the CA, ratiocinated:
To cooperate means to desire or wish in common a thing. But that
common will or purpose does not necessarily mean previous
understanding, for it can be explained or inferred from the circumstances
of each case. The cooperation must be indispensable, that is, without
which the commission of the crime would not have been accomplished. x
xx
xxxx
The proven facts and circumstances obtaining in this case fall
squarely on the above-cited example. It will be noted that the cooperation
of the accused-appellant consisted in performing an act which is different
from the act of execution of the crime committed by the rapist. Accusedappellant cooperated in the perpetration of the crime of rape committed
by “Speed” by acts without which the crime would not have been
consummated, since she prepared the way for the perpetration thereof,
convinced the victim to go with her under the guise of looking for her
boyfriend and upon arrival at the kubuhan, she pulled the victim inside a
room where “Speed” was waiting, delivered the victim to him, and then
after receiving some amount of money from “Speed” she settled in
another room together with her boyfriend so that “Speed” might freely
consummate the rape with violence and intimidation, as he did.13

12
13

People v. Listerio, G.R. No. 122099, July 5, 2000, 335 SCRA 40, 65.
Rollo, pp. 7-8.
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However, this Court is of another view and does not subscribe to the
findings of the trial court, as sustained by the CA that appellant is guilty
beyond reasonable doubt as co-principal by indispensable cooperation in the
crime of rape.
Under the Revised Penal Code,14 an accused may be considered a
principal by direct participation, by inducement, or by indispensable
cooperation. To be a principal by indispensable cooperation, one must
participate in the criminal resolution, a conspiracy or unity in criminal
purpose and cooperation in the commission of the offense by performing
another act without which it would not have been accomplished.15 Nothing
in the evidence presented by the prosecution does it show that the acts
committed by appellant are indispensable in the commission of the crime of
rape. The events narrated by the CA, from the time appellant convinced
AAA to go with her until appellant received money from the man who
allegedly raped AAA, are not indispensable in the crime of rape. Anyone
could have accompanied AAA and offered the latter's services in exchange
for money and AAA could still have been raped. Even AAA could have
offered her own services in exhange for monetary consideration and still end
up being raped. Thus, this disproves the indispensable aspect of the
appellant in the crime of rape. It must be remembered that in the
Information, as well as in the testimony of AAA, she was delivered and
offered for a fee by appellant, thereafter, she was raped by “Speed.” Thus:

PROS. R. GARCIA: Now, what happened after you met this Dina Dulay?
WITNESS [AAA]: She invited me to go with her boyfriend, Sir.
xxxx
Q: You went to the bulungan, what happened when you reached the fish
port or bulungan, AAA?
A: Pumunta kami sa kubuhan, Sir.

14
15

Revised Penal Code, Art. 17.
People v. Jorge, G.R. No. 99379, April 22, 1994, 231 SCRA 693, 699.
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Q: Where is this kubuhan located in relation to the fish port?
A: At the back portion, Sir.
Q: And, when you said pumunta kami, who was then your companion in
going to that kubuhan?
A: Dina Dulay and her boyfriend, Sir.
Q: Do you know the name of the boyfriend of Dina Dulay?
A: No, Sir.
xxxx
Q: All right. After reaching the kubuhan, what happened next?
A: Pina-rape po ako, Sir.
Q: What made you say [AAA] that accused here Dina Dulay had you
raped at the kubuhan?
A: Kasi po binayaran siya nung lalaki, Sir.
Q: Now, do you know how much this Dina Dulay was paid by that
person who was you said raped you?
A: No, Sir. I just saw them.
Q: And what did you see that was paid to Dina?
A: Pera, Sir.
Q: Aside from seeing a guy giving money to Dina Dulay, did you hear
any conversation between this Dina Dulay and that man who gave
money to her?
A: Yes, sir.
Q: Can you tell this Honorable Court [AAA], what was that
conversation you heard between this Dina Dulay and the person
who gave money to her?
A: He said to look for a younger girl, Sir.16
xxxx
PROS. R. GARCIA:
Q: Okay. After that conversation and the giving of money to Dina Dulay,
what happened to you and the man?
A: He raped me, Sir.
Q: Where were you raped?
A: At the Kubuhan, Sir.
Q: Can you describe to this Honorable Court how you were raped by that
person?
A: He tied me up, Sir.
Q: How were you tied up as you said?
A: He tied up both my hands, Sir.

16

TSN, November 16, 2005, pp. 7-15. (Emphasis supplied.)
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Q: Then after tying your hands what happened next?
A: He raped me and he pointed a knife at me, Sir.
Q: When you said you were raped, are you referring to the insertion of his
penis into your sex organ?
A: Yes, Sir.
Q: And, how did you feel at that time when the organ of this man was
inserted into your organ?
A: It was painful, Sir.
Q: And, how did you react when as you said you were being raped by this
person?
A: I cannot talk. He put clothes in my mouth, Sir.
Q: For how long did you stay in that kubuhan with this man? May isang
oras ba kayo doon?
A: Yes, Sir.
Q: Now, tell us how [AAA] many times did this person insert his penis
into your organ?
A: Only one (1) [AAA], Sir.17

It must be clear that this Court respects the findings of the trial court
that AAA was indeed raped by considering the credibility of the testimony of
AAA. The rule is that factual findings of the trial court and its evaluation of
the credibility of witnesses and their testimonies are entitled to great respect
and will not be disturbed on appeal.18 However, the review of a criminal case
opens up the case in its entirety. The totality of the evidence presented by
both the prosecution and the defense are weighed, thus, avoiding general
conclusions based on isolated pieces of evidence.19 In the case of rape, a
review begins with the reality that rape is a very serious accusation that is
painful to make; at the same time, it is a charge that is not hard to lay against
another by one with malice in her mind. Because of the private nature of the
crime that justifies the acceptance of the lone testimony of a credible victim
to convict, it is not easy for the accused, although innocent, to disprove his
guilt. These realities compel [this Court] to approach with great caution and
17

TSN, November 16, 2005, pp. 17-19.
People v. Lim, G.R. No. 141699, August 7, 2002, 386 SCRA 581, 593; People v. Pacis, G.R. No.
146309, July 18, 2002, 384 SCRA 684.
19
People v. Fabito, G.R. No. 179933, April 16, 2009, 585 SCRA 591, 603, citing People v.
Larrañaga, G.R. Nos. 138874-75, July 21, 2005, 463 SCRA 652.
18
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to scrutinize the statements of a victim on whose sole testimony conviction
or acquittal depends.20

In this light, while this Court does not find appellant to have
committed the crime of rape as a principal by indispensable cooperation, she
is still guilty of violation of Section 5 (a) of R.A. 7610, or the Special
Protection of Children Against Abuse, Exploitation and Discrimination Act,
which states that:
Section 5. Child Prostitution and Other Sexual Abuse. – Children,
whether male or female, who for money, profit, or any other
consideration or due to the coercion or influence of any adult, syndicate
or group, indulge in sexual intercourse or lascivious conduct, are deemed
to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to
reclusion perpetua shall be imposed upon the following:
(a) Those who engage in or promote, facilitate or induce child
prostitution which include, but are not limited to, the following:
(1)

Acting as a procurer of a child prostitute;

(2)
Inducing a person to be a client of a child prostitute
by means of written or oral advertisements or other similar
means;
(3)
Taking advantage of influence or relationship to
procure a child as a prostitute;
(4)
Threatening or using violence towards a child to
engage him as a prostitute; or
(5) Giving monetary consideration goods or other
pecuniary benefit to a child with intent to engage such
child in prostitution.21

The elements of paragraph (a) are:

20

1.

the accused engages in, promotes, facilitates or induces child
prostitution;

2.

the act is done through, but not limited to, the following means:

Id. at 603-604, citing People v. Fernandez, G.R. Nos. 139341-45, July 25, 2002, 385 SCRA 224,

232.
21

Emphasis supplied.
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a. acting as a procurer of a child prostitute;
b. inducing a person to be a client of a child prostitute by
means of written or oral advertisements or other similar
means;
c. taking advantage of influence or relationship to procure a
child as a prostitute;
d. threatening or using violence towards a child to engage
him as a prostitute; or
e. giving monetary consideration, goods or other pecuniary
benefit to a child with intent to engage such child in
prostitution;
3. the child is exploited or intended to be exploited in prostitution and
4. the child, whether male or female, is below 18 years of age.22

Paragraph (a) essentially punishes acts pertaining to or connected with
child prostitution. It contemplates sexual abuse of a child exploited in
prostitution. In other words, under paragraph (a), the child is abused
primarily for profit.23
As alleged in the Information and proven through the testimony of
AAA, appellant facilitated or induced child prostitution. Children, whether
male or female, who for money, profit, or any other consideration or due to
the coercion or influence of any adult, syndicate or group, indulge in sexual
intercourse or lascivious conduct, are deemed to be children exploited in
prostitution and other sexual abuse.24 Thus, the act of apellant in convincing
AAA, who was 12 years old at that time, to go with her and thereafter, offer
her for sex to a man in exchange for money makes her liable under the
above-mentioned law. The purpose of the law is to provide special protection
to children from all forms of abuse, neglect, cruelty, exploitation and
discrimination, and other conditions prejudicial to their development.25 A
child exploited in prostitution may seem to "consent" to what is being done
to her or him and may appear not to complain. However, we have held that a
22

Malto v. People of the Philippines, G.R. No. 164733, September 21, 2007, 533 SCRA 643, 655-

656.
23
24
25

Id. at 656.
R.A. 7610, Sec. 5.
R.A. 7610, Sec. 2.
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child who is "a person below eighteen years of age or those unable to fully
take care of themselves or protect themselves from abuse, neglect, cruelty,
exploitation or discrimination because of their age or mental disability or
condition" is incapable of giving rational consent26 to any lascivious act or
sexual intercourse.

It must be noted that in the Information, it was alleged that appellant
was accused of Rape under Article 266-A, No. 1 (a) of the RPC, as amended
by R.A. 8353 in relation to Section 5 (b) of R.A. 7610, and then went on to
enumerate the elements of Section 5 (a) of R.A. 7610 in its body. The
Information partly reads:
x x x the herein accused Dina P. Dulay having delivered and offered for
a fee complainant AAA, 12 year old minor, to accused alias “Speed,”
who with lewd design and by means of force and intimidation, did
then and there willfully, unlawfully and feloniously have carnal
knowledge on said minor complainant AAA against her will and without
her consent x x x 27

Undoubtedly, the above-quoted falls under Section 5 (a) of R.A. 7610,
the appellant acting as a procurer of a child and inducing the latter into
prostitution. It must be remembered that the character of the crime is not
determined by the caption or preamble of the information nor from the
specification of the provision of law alleged to have been violated, they may
be conclusions of law, but by the recital of the ultimate facts and
circumstances in the complaint or information.28 The sufficiency of an
information is not negated by an incomplete or defective designation of the
crime in the caption or other parts of the information but by the narration of
facts and circumstances which adequately depicts a crime and sufficiently
apprises the accused of the nature and cause of the accusation against him.29

26

People v. Delantar, G.R. No. 169143, February 2, 2007, 514 SCRA 115, 134-135, citing People v.
Manlapaz, No. L-41819, February 28, 1979, 88 SCRA 704.
27
Records, p. 1.
28
Reyes v. Camilon, G.R. No. 46198, December 20, 1990, 192 SCRA 445, 453.
29
Olivarez v. Court of Appeals, G.R. No. 163866, July 29, 2005, 465 SCRA 465, 482.
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To dispute the allegation and the evidence presented by the
prosecution, appellant merely interposes the defense of denial. It is well
settled that denial is essentially the weakest form of defense and it can never
overcome an affirmative testimony, particularly when it comes from the
mouth of a credible witness.30
Anent the penalty, for violation of the provisions of Section 5, Article
III of R.A. 7610, the penalty prescribed is reclusion temporal in its medium
period to reclusion perpetua. Therefore, in the absence of any mitigating or
aggravating circumstance, the proper imposable penalty is reclusion
temporal in its maximum period, the medium of the penalty prescribed by
the law.31 Notwithstanding that R.A. 7610 is a special law, appellant may
enjoy the benefits of the Indeterminate Sentence Law.32 Since the penalty
provided in R.A. 7610 is taken from the range of penalties in the Revised
Penal Code, it is covered by the first clause of Section 1 of the Indeterminate
Sentence Law.33 Thus, appellant is entitled to a maximum term which
should be within the range of the proper imposable penalty of reclusion
temporal in its maximum period (ranging from 17 years, 4 months and 1 day

30
31

People v. Mendoza, 490 Phil. 737, 746 (2005).
Malto v. People of the Philippines, supra note 22, citing People v. Delantar, supra note 26, at

135.
32

Id., citing People v. Bon, G.R. No. 149199, January 28, 2003, 396 SCRA 506, 516.
Id., citing Cadua v. Court of Appeals, G.R. No. 123123, August 19, 1999, 312 SCRA 703, 725,
citing People v. Simon, G.R. No. 93028, July 29, 1994, 234 SCRA 555. Section 1 of the Indeterminate
Sentence Law provides:
SECTION 1. G..R.No. 93028. Hereafter, in imposing a prison sentence for an offense
punished by the Revised Penal Code, or its amendments, the court shall sentence the accused
to an indeterminate sentence the maximum term of which shall be that which, in view of the
attending circumstances, could be properly imposed under the rules of the said Code, and the
minimum of which shall be within the range of the penalty next lower to that prescribed by the
Code for the offense; and if the offense is punished by any other law, the court shall sentence the
accused to an indeterminate sentence, the maximum term of which shall not exceed the maximum
fixed by said law and the minimum shall not be less than the minimum term prescribed by the same.
(Emphasis supplied)
Simon ruled:
It is true that Section 1 of said law, after providing for indeterminate sentence for an offense
under the Revised Penal Code, states that “if the offense is punished by any other law, the court shall
sentence the accused to an indeterminate sentence, the maximum term of which shall not exceed the
maximum fixed by said law and the minimum shall not be less than the minimum term prescribed
by the same.” We hold that this quoted portion of the section indubitably refers to an offense
under a special law wherein the penalty imposed was not taken from and is without reference
to the Revised Penal Code as discussed in the preceding illustrations, such that it may be said
that the “offense is punished” under that law. (Emphasis supplied)
Cadua applied this rule by analogy and extension.

33
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to 20 years) anc! a mi:1imum term to be taken within the range of the penalty
next lower to that prescribed by t:1e law: prision mayor in its medium period
to reclusion temporal in its minirr.um period (ranging from 8 years and I clay
to 14 years and:-; months). 3 ~

i\s to the L1ward of damat·es, the same must be consistent with the
'-

objective of R.;\. 7610 to

~!lTorcl

children special protection against abuse,

exploitation and cliscr:mination a::d with the principle that every person who
contrary to law, will fully or

nc:~ligently

causes damage to another shall

indemnity the latter for the samc. 15 Therefore, civil indemnity to the child is
proper in a case involving violatic·n of Section 5 (a), Article III of R.A. 7610.
This is also in comp:iance with Article 100 of the RPC which states that
every person crimin:1lly liable is civilly liable. Hence, the amount of

P50,000.00 civil indemnity ex d,•licto as awarded in cases of violation of
Section 5 (b), Article III of R.A. 7610

36

shall also be the same in cases of

violation of Section 5 (a), Article l II of R.A. 7610.

\VHEREFORE, the appe:d of appellant Dina Dulay y Pascual is

hereby

DISl\1ISSED. However. the Decision or the CA is hereby

MODI FlED as appel :ant is not gJilty beyond reasonable doubt of the crime
of rape, but of violating Section S (a), Article III of R.A. 7610, as amended,
for which she is sentenced to fomieen (14) years and eight (8) months of

reclusion temporal, as minimum, Lo twenty (20) years of reclusion temporal,
as maximum. J\p;)elbnt is also OHDERED to pay AAA the amount of

!250,000.00 as civil indemnity.

SO

ORDEH.l~D.

Associat\e Justice
!d.
!d, citing C'ivi: Cudc, Art. 20.
!d.
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Sexual harassment is an imposition of misplaced “superiority” which is enough to
dampen an employee’s spirit and her capacity for advancement. It affects her sense of judgment;
[1]
it changes her life.
Before this Court are three Petitions for Review on Certiorari assailing the October 18,
[2]
in CA-G.R. SP No. 61026. The
2002 Resolution of the CA’s Former Ninth Division
[3]
Resolution modified the December 14, 2001 Decision

of the Court of Appeals’ Eleventh

Division, which had affirmed the Decision of the Office of the President (OP) dismissing from
the service then National Labor Relations Commission (NLRC) Chairman Rogelio I. Rayala
(Rayala) for disgraceful and immoral conduct.
All three petitions stem from the same factual antecedents.
On November 16, 1998, Ma. Lourdes T. Domingo (Domingo), then Stenographic
Reporter III at the NLRC, filed a Complaint for sexual harassment against Rayala before
Secretary Bienvenido Laguesma of the Department of Labor and Employment (DOLE).
To support the Complaint, Domingo executed an Affidavit narrating the incidences of
sexual harassment complained of, thus:
xxxx
4.

Sa simula ay pabulong na sinasabihan lang ako ni Chairman Rayala ng mga salitang
“Lot, gumaganda ka yata?”

5.

Sa ibang mga pagkakataon nilalapitan na ako ni Chairman at hahawakan ang aking
balikat sabay pisil sa mga ito habang ako ay nagta-type at habang nagbibigay siya ng
diktasyon. Sa mga pagkakataong ito, kinakabahan ako. Natatakot na baka mangyari sa
akin ang mga napapabalitang insidente na nangyari na noon tungkol sa mga sekretarya
niyang nagbitiw gawa ng mga mahahalay na panghihipo ni Chairman.

6.

Noong ika-10 ng Setyembre, 1998, nang ako ay nasa 8th Floor, may nagsabi sa akin na
kailangan akong bumaba sa 7th Floor kung nasaan ang aming opisina dahil sa may
koreksyon daw na gagawin sa mga papel na tinayp ko. Bumaba naman ako para gawin
ito. Habang ginagawa ko ito, lumabas si Chairman Rayala sa silid ni Mr. Alex Lopez.
Inutusan ako ni Chairman na sumunod sa kaniyang silid. Nang nasa silid na kami,
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sinabi niya sa akin:
Chairman: Lot, I like you a lot. Naiiba ka sa lahat.
At pagkatapos ako ay kaniyang inusisa tungkol sa mga personal na bagay sa aking
buhay. Ang ilan dito ay tungkol sa aking mga magulang, kapatid, pag-aaral at kung may
boyfriend na raw ba ako.
Chairman:
Lourdes:
Chairman:
Lourdes:
Chairman:
Lourdes:
Chairman:

May boyfriend ka na ba?
Dati nagkaroon po.
Nasaan na siya?
Nag-asawa na ho.
Bakit hindi kayo nagkatuluyan?
Nainip po.
Pagkatapos mo ng kurso mo ay kumuha ka ng Law at ako ang
bahala sa iyo, hanggang ako pa ang Chairman dito.

Pagkatapos ay kumuha siya ng pera sa kaniyang amerikana at inaabot sa akin.
Chairman: Kuhanin mo ito.
Lourdes:
Huwag na ho hindi ko kailangan.
Chairman: Hindi sige, kuhanin mo. Ayusin mo ang dapat ayusin.
Tinanggap ko po ang pera ng may pag-aalinlangan. Natatakot at kinakabahan na kapag
hindi ko tinanggap ang pera ay baka siya magagalit kasabay na rito ang pagtapon sa akin kung
saan-saan opisina o kaya ay tanggalin ako sa posisyon.
Chairman:

Paglabas mo itago mo ang pera. Ayaw ko ng may makaka-alam
nito. Just the two of us.
Lourdes:
Bakit naman, Sir?
Chairman: Basta. Maraming tsismosa diyan sa labas. But I don’t give them
a damn. Hindi ako mamatay sa kanila.
Tumayo na ako at lumabas. Pumanhik na ako ng 8th Floor at pumunta ako sa
officemate ko na si Agnes Magdaet. Ikinwento ko ang nangyari sa akin sa opisina ni
Chairman. Habang kinikwento ko ito kay Agnes ay binilang namin ang pera na nagkakahalaga
ng tatlong libong piso (PHP 3,000). Sinabi ni Agnes na isauli ko raw ang pera, pero ang sabi
ko ay natatakot ako baka magalit si Sir. Nagsabi agad kami kay EC Perlita Velasco at
sinalaysay ko ang nangyari. Sinabi niya na isauli ko ang pera at noong araw ding iyon ay
nagpasiya akong isauli na nga ito ngunit hindi ako nagkaroon ng pagkakataon dahil marami
siyang naging bisita. Isinauli ko nga ang pera noong Lunes, Setyembre 14, 1998.
7.
Noong huling linggo ng Setyembre, 1998, ay may tinanong din sa akin si Chairman
Rayala na hindi ko masikmura, at sa aking palagay at tahasang pambabastos sa akin.
Chairman:
Lourdes:
Chairman:
Lourdes:
Chairman:
Lourdes:

Lot, may ka live-in ka ba?
Sir, wala po.
Bakit malaki ang balakang mo?
Kayo, Sir ha! Masama sa amin ang may ka live-in.
Bakit, ano ba ang relihiyon ninyo?
Catholic, Sir. Kailangan ikasal muna.
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Chairman: Bakit ako, hindi kasal.
Lourdes:
Sir, di magpakasal kayo.
Chairman: Huh. Ibahin na nga natin ang usapan.
8.
Noong Oktubre 29, 1998, ako ay pumasok sa kwarto ni Chairman Rayala. Ito ay sa
kadahilanang ang fax machine ay nasa loob ng kaniyang kwarto. Ang nag-aasikaso nito, si
Riza Ocampo, ay naka-leave kaya ako ang nag-asikaso nito noong araw na iyon. Nang
mabigyan ko na ng fax tone yung kausap ko, pagharap ko sa kanan ay nakaharang sa dadaanan
ko si Chairman Rayala. Tinitingnan ako sa mata at ang titig niya ay umuusad mula ulo
hanggang dibdib tapos ay ngumiti na may mahalay na pakahulugan.
9.
Noong hapon naman ng pareho pa ring petsa, may nag-aapply na sekretarya sa opisina,
sinabi ko ito kay Chairman Rayala:
Lourdes:

Sir, si Pinky po yung applicant, mag-papainterview po yata sa
inyo.
Chairman: Sabihin mo magpa-pap smear muna siya
Chairman: O sige, i-refer mo kay Alex. (Alex Lopez, Chief of Staff).
10.
Noong Nobyembre 9, 1998, ako ay tinawag ni Chairman Rayala sa kaniyang opisina
upang kuhanin ko ang diktasyon niya para kay ELA Oscar Uy. Hindi pa kami nakakatapos ng
unang talata, may pumasok na bisita si Chairman, si Baby Pangilinan na sinamahan ni Riza
Ocampo. Pinalabas muna ako ni Chairman. Nang maka-alis na si Ms. Pangilinan, pinapasok
na niya ako ulit. Umupo ako. Lumapit sa likuran ko si Chairman, hinawakan ang kaliwang
balikat ko na pinipisil ng kanang kamay niya at sinabi:
Chairman:

Saan na ba tayo natapos?

Palakad-lakad siya sa aking likuran habang nag-didikta. Huminto siya pagkatapos, at
nilagay niya ang kanang kamay niya sa aking kanang balikat at pinisil-pisil ito pagkatapos ay
pinagapang niya ito sa kanang bahagi ng aking leeg, at pinagapang hanggang kanang tenga at
saka kiniliti. Dito ko inalis ang kaniyang kamay sa pamamagitan ng aking kaliwang kamay. At
saka ko sinabi:
Lourdes:

Sir, yung kamay ninyo alisin niyo!

Natapos ko rin ang liham na pinagagawa niya pero halos hindi ko na maintindihan ang
[4]
na-isulat ko dahil sa takot at inis na nararamdaman ko.

After the last incident narrated, Domingo filed for leave of absence and asked to be
immediately transferred. Thereafter, she filed the Complaint for sexual harassment on the basis
of Administrative Order No. 250, the Rules and Regulations Implementing RA 7877 in the
Department of Labor and Employment.
Upon receipt of the Complaint, the DOLE Secretary referred the Complaint to the OP,
Rayala being a presidential appointee. The OP, through then Executive Secretary Ronaldo
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Zamora, ordered Secretary Laguesma to investigate the allegations in the Complaint and create
a committee for such purpose. On December 4, 1998, Secretary Laguesma issued
[5]
Administrative Order (AO) No. 280, Series of 1998,

constituting a Committee on Decorum

and Investigation (Committee) in accordance with Republic Act (RA) 7877, the Anti-Sexual
[6]
Harassment Act of 1995.
The Committee heard the parties and received their respective evidence. On March 2,
2000, the Committee submitted its report and recommendation to Secretary Laguesma. It found
Rayala guilty of the offense charged and recommended the imposition of the minimum penalty
provided under AO 250, which it erroneously stated as suspension for six (6) months.
The following day, Secretary Laguesma submitted a copy of the Committee Report and
Recommendation to the OP, but with the recommendation that the penalty should be
suspension for six (6) months and one (1) day, in accordance with AO 250.
[7]
On May 8, 2000, the OP, through Executive Secretary Zamora, issued AO 119,

the

pertinent portions of which read:
Upon a careful scrutiny of the evidence on record, I concur with the findings of the
Committee as to the culpability of the respondent [Rayala], the same having been established
by clear and convincing evidence. However, I disagree with the recommendation that
respondent be meted only the penalty of suspension for six (6) months and one (1) day
considering the circumstances of the case.
What aggravates respondent’s situation is the undeniable circumstance that he took
advantage of his position as the superior of the complainant. Respondent occupies the highest
position in the NLRC, being its Chairman. As head of said office, it was incumbent upon
respondent to set an example to the others as to how they should conduct themselves in public
office, to see to it that his subordinates work efficiently in accordance with Civil Service Rules
and Regulations, and to provide them with healthy working atmosphere wherein co-workers
treat each other with respect, courtesy and cooperation, so that in the end the public interest
will be benefited (City Mayor of Zamboanga vs. Court of Appeals, 182 SCRA 785 [1990]).
What is more, public service requires the utmost integrity and strictest discipline (Gano
vs. Leonen, 232 SCRA 99 [1994]). Thus, a public servant must exhibit at all times the highest
sense of honesty and integrity, and “utmost devotion and dedication to duty” (Sec. 4 (g), RA
6713), respect the rights of others and shall refrain from doing acts contrary to law, and good
morals (Sec. 4(c)). No less than the Constitution sanctifies the principle that a public office is a
public trust, and enjoins all public officers and employees to serve with the highest degree of
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responsibility, integrity, loyalty and efficiency (Section 1, Article XI, 1987 Constitution).
Given these established standards, I see respondent’s acts not just [as] a failure to give
due courtesy and respect to his co-employees (subordinates) or to maintain good conduct and
behavior but defiance of the basic norms or virtues which a government official must at all
times uphold, one that is contrary to law and “public sense of morality.” Otherwise stated,
respondent – to whom stricter standards must apply being the highest official [of] the NLRC –
had shown an attitude, a frame of mind, a disgraceful conduct, which renders him unfit to
remain in the service.
WHEREFORE, in view of the foregoing, respondent Rogelio I. Rayala, Chairman,
National Labor Relations Commission, is found guilty of the grave offense of disgraceful and
immoral conduct and is hereby DISMISSED from the service effective upon receipt of this
Order.
SO ORDER[ED].

[8]
Rayala filed a Motion for Reconsideration, which the OP denied in a Resolution
dated May 24, 2000. He then filed a Petition for Certiorari and Prohibition with Prayer for
Temporary Restraining Order under Rule 65 of the Revised Rules on Civil Procedure before
[9]
this Court on June 14, 2000.

However, the same was dismissed in a Resolution dated June

[10]
Rayala filed a Motion for
26, 2000 for disregarding the hierarchy of courts.
[11]
[12]
on August 15, 2000. In its Resolution
dated September 4, 2000, the
Reconsideration
Court recalled its June 26 Resolution and referred the petition to the Court of Appeals (CA)
for appropriate action.
[13]
The CA rendered its Decision

on December 14, 2001. It held that there was

sufficient evidence on record to create moral certainty that Rayala committed the acts he was
charged with. It said:
The complainant narrated her story complete with details. Her straightforward and uninhibited
testimony was not emasculated by the declarations of Commissioner Rayala or his witnesses. x
xx
Moreover, Commissioner Rayala has not proven any vicious motive for Domingo and
her witnesses to invent their stories. It is very unlikely that they would perjure themselves only
to accommodate the alleged conspiracy to oust petitioner from office. Save for his empty
conjectures and speculations, Rayala failed to substantiate his contrived conspiracy. It is a
hornbook doctrine that conspiracy must be proved by positive and convincing evidence
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(People v. Noroña, 329 SCRA 502 [2000]). Besides, it is improbable that the complainant
would concoct a story of sexual harassment against the highest official of the NLRC and
thereby expose herself to the possibility of losing her job, or be the subject of reprisal from her
superiors and perhaps public ridicule if she was not telling the truth.

It also held that Rayala’s dismissal was proper. The CA pointed out that Rayala was
dismissed for disgraceful and immoral conduct in violation of RA 6713, the Code of Conduct
and Ethical Standards for Public Officials and Employees. It held that the OP was correct in
concluding that Rayala’s acts violated RA 6713:
Indeed, [Rayala] was a public official, holding the Chairmanship of the National Labor
Relations Commission, entrusted with the sacred duty of administering justice. Occupying as
he does such an exalted position, Commissioner Rayala must pay a high price for the honor
bestowed upon him. He must comport himself at all times in such a manner that the conduct of
his everyday life should be beyond reproach and free from any impropriety. That the acts
complained of were committed within the sanctuary of [his] office compounded the
objectionable nature of his wrongdoing. By daring to violate the complainant within the
solitude of his chambers, Commissioner Rayala placed the integrity of his office in disrepute.
[14]
His disgraceful and immoral conduct warrants his removal from office.

Thus, it dismissed the petition, to wit:
IN VIEW OF ALL THE FOREGOING, the instant petition is hereby DISMISSED and
Administrative Order No. 119 as well [as] the Resolution of the Office of the President in O.P.
Case No. 00-E-9118 dated May 24, 2000 are AFFIRMED IN TOTO. No cost.
[15]
SO ORDERED.

Rayala timely filed a Motion for Reconsideration. Justices Vasquez and Tolentino voted
to affirm the December 14 Decision. However, Justice Reyes dissented mainly because AO 250
[16]
states that the penalty imposable is suspension for six (6) months and one (1) day.
[17]
In its
Pursuant to the internal rules of the CA, a Special Division of Five was constituted.
October 18, 2002 Resolution, the CA modified its earlier Decision:
ACCORDINGLY, the Decision dated December [14], 2001 is MODIFIED to the effect
that the penalty of dismissal is DELETED and instead the penalty of suspension from service
for the maximum period of one (1) year is HEREBY IMPOSED upon the petitioner. The rest
of the challenged decision stands.
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SO ORDERED.

[18]
before this Court, which we denied in our
Domingo filed a Petition for Review
February 19, 2003 Resolution for having a defective verification. She filed a Motion for
Reconsideration, which the Court granted; hence, the petition was reinstated.
[19]
Rayala likewise filed a Petition for Review
with this Court essentially arguing that
he is not guilty of any act of sexual harassment.
Meanwhile, the Republic filed a Motion for Reconsideration of the CA’s October 18,
2002 Resolution. The CA denied the same in its June 3, 2003 Resolution, the dispositive
portion of which reads:
ACCORDINGLY, by a
Reconsideration, (sic) is DENIED.

majority

vote,

public

respondents’

Motion

for

SO ORDERED.

[20]
The Republic then filed its own Petition for Review.
On June 28, 2004, the Court directed the consolidation of the three (3) petitions.
G.R. No. 155831
Domingo assails the CA’s resolution modifying the penalty imposed by the Office of the
President. She raises this issue:
The Court of Appeals erred in modifying the penalty for the respondent from dismissal to
suspension from service for the maximum period of one year. The President has the
prerogative to determine the proper penalty to be imposed on an erring Presidential appointee.
The President was well within his power when he fittingly used that prerogative in deciding to
[21]
dismiss the respondent from the service.
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She argues that the power to remove Rayala, a presidential appointee, is lodged with the
President who has control of the entire Executive Department, its bureaus and offices. The
OP’s decision was arrived at after affording Rayala due process. Hence, his dismissal from the
[22]
service is a prerogative that is entirely with the President.
As to the applicability of AO No. 250, she argues that the same was not intended to
cover cases against presidential appointees. AO No. 250 refers only to the instances wherein
the DOLE Secretary is the disciplining authority, and thus, the AO does not circumscribe the
power of the President to dismiss an erring presidential appointee.
G.R. No. 155840
In his petition, Rayala raises the following issues:
I.

CONTRARY TO THE FINDINGS OF THE COURT OF APPEALS, THE
ACTS OF HEREIN PETITIONER DO NOT CONSTITUTE SEXUAL
HARASSMENT AS LAID DOWN BY THE En Banc RULING IN THE CASE OF
AQUINO vs. ACOSTA, ibid., AS WELL AS IN THE APPLICATION OF
EXISTING LAWS.

II.

CONTRARY TO THE FINDINGS OF THE HONORABLE COURT OF
APPEALS, INTENT IS AN INDISPENSABLE ELEMENT IN A CASE FOR
SEXUAL HARASSMENT. THE HONORABLE COURT ERRED IN ITS
FINDING THAT IT IS AN OFFENSE THAT IS MALUM PROHIBITUM.

III.

THE INVESTIGATION COMMITTEE, THE OFFICE OF THE PRESIDENT,
AND NOW, THE HONORABLE COURT OF APPEALS, HAS MISAPPLIED
AND EXPANDED THE DEFINITION OF SEXUAL HARASSMENT IN THE
WORKPLACE UNDER R.A. No. 7877, BY APPLYING DOLE A.O. 250, WHICH
RUNS COUNTER TO THE RECENT PRONOUNCEMENTS OF THIS
[23]
HONORABLE SUPREME COURT.

[24]
Invoking Aquino v. Acosta,

Rayala argues that the case is the definitive ruling on

what constitutes sexual harassment. Thus, he posits that for sexual harassment to exist under
RA 7877, there must be: (a) demand, request, or requirement of a sexual favor; (b) the same is
made a pre-condition to hiring, re-employment, or continued employment; or (c) the denial
thereof results in discrimination against the employee.
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Rayala asserts that Domingo has failed to allege and establish any sexual favor, demand,
or request from petitioner in exchange for her continued employment or for her promotion.
According to Rayala, the acts imputed to him are without malice or ulterior motive. It was
merely Domingo’s perception of malice in his alleged acts – a “product of her own
[25]
imagination”
– that led her to file the sexual harassment complaint.
Likewise, Rayala assails the OP’s interpretation, as upheld by the CA, that RA 7877 is
malum prohibitum such that the defense of absence of malice is unavailing. He argues that
sexual harassment is considered an offense against a particular person, not against society as a
whole. Thus, he claims that intent is an essential element of the offense because the law
requires as a conditio sine qua non that a sexual favor be first sought by the offender in order
to achieve certain specific results. Sexual harassment is committed with the perpetrator’s
[26]
deliberate intent to commit the offense.
Rayala next argues that AO 250 expands the acts proscribed in RA 7877. In particular,
he assails the definition of the forms of sexual harassment:
Rule IV
FORMS OF SEXUAL HARASSMENT
Section 1. Forms of Sexual Harassment. – Sexual harassment may be committed in
any of the following forms:
a) Overt sexual advances;
b) Unwelcome or improper gestures of affection;
c) Request or demand for sexual favors including but not limited to going out on
dates, outings or the like for the same purpose;
d) Any other act or conduct of a sexual nature or for purposes of sexual gratification
[27]
which is generally annoying, disgusting or offensive to the victim.

He posits that these acts alone without corresponding demand, request, or requirement
[28]
He alleges that the
do not constitute sexual harassment as contemplated by the law.
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rule-making power granted to the employer in Section 4(a) of RA 7877 is limited only to
procedural matters. The law did not delegate to the employer the power to promulgate rules
which would provide other or additional forms of sexual harassment, or to come up with its
[29]
own definition of sexual harassment.
G.R. No. 158700
The Republic raises this issue:
Whether or not the President of the Philippines may validly dismiss respondent Rayala as
[30]
Chairman of the NLRC for committing acts of sexual harassment.

The Republic argues that Rayala’s acts constitute sexual harassment under AO 250. His
acts constitute unwelcome or improper gestures of affection and are acts or conduct of a sexual
[31]
nature, which are generally annoying or offensive to the victim.
It also contends that there is no legal basis for the CA’s reduction of the penalty imposed
by the OP. Rayala’s dismissal is valid and warranted under the circumstances. The power to
remove the NLRC Chairman solely rests upon the President, limited only by the requirements
under the law and the due process clause.
The Republic further claims that, although AO 250 provides only a one (1) year
suspension, it will not prevent the OP from validly imposing the penalty of dismissal on
Rayala. It argues that even though Rayala is a presidential appointee, he is still subject to the
Civil Service Law. Under the Civil Service Law, disgraceful and immoral conduct, the acts
[32]
imputed to Rayala, constitute grave misconduct punishable by dismissal from the service.
The Republic adds that Rayala’s position is invested with public trust and his acts violated that
trust; thus, he should be dismissed from the service.
This argument, according to the Republic, is also supported by Article 215 of the Labor
Code, which states that the Chairman of the NLRC holds office until he reaches the age of 65
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[33]
Since Rayala’s security of tenure is conditioned upon his good
only during good behavior.
behavior, he may be removed from office if it is proven that he has failed to live up to this
standard.
All the issues raised in these three cases can be summed up in two ultimate questions,
namely:
(1) Did Rayala commit sexual harassment?
(2) If he did, what is the applicable penalty?

Initially, however, we must resolve a procedural issue raised by Rayala. He accuses the
Office of the Solicitor General (OSG), as counsel for the Republic, of forum shopping because
it filed a motion for reconsideration of the decision in CA-G.R. SP No. 61026 and then filed a
comment in G.R. No. 155840 before this Court.
We do not agree.
Forum shopping is an act of a party, against whom an adverse judgment or order has
been rendered in one forum, of seeking and possibly securing a favorable opinion in another
[34]
forum, other than by appeal or special civil action for certiorari.
It consists of filing
multiple suits involving the same parties for the same cause of action, either simultaneously or
[35]
successively, for the purpose of obtaining a favorable judgment.
There is forum shopping when the following elements concur: (1) identity of the parties
or, at least, of the parties who represent the same interest in both actions; (2) identity of the
rights asserted and relief prayed for, as the latter is founded on the same set of facts; and (3)
identity of the two preceding particulars such that any judgment rendered in the other action
will amount to res judicata in the action under consideration or will constitute litis
[36]
pendentia.
Reviewing the antecedents of these consolidated cases, we note that the CA rendered the
assailed Resolution on October 18, 2002. The Republic filed its Motion for Reconsideration
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on November 22, 2002. On the other hand, Rayala filed his petition before this Court on
November 21, 2002. While the Republic’s Motion for Reconsideration was pending resolution
before the CA, on December 2, 2002, it was directed by this Court to file its Comment on
Rayala’s petition, which it submitted on June 16, 2003.
When the CA denied the Motion for Reconsideration, the Republic filed its own
Petition for Review with this Court on July 3, 2003. It cited in its “Certification and
Verification of a Non-Forum Shopping” (sic), that there was a case involving the same facts
pending before this Court denominated as G.R. No. 155840. With respect to Domingo’s
petition, the same had already been dismissed on February 19, 2003. Domingo’s petition was
reinstated on June 16, 2003 but the resolution was received by the OSG only on July 25, 2003,
[37]
or after it had filed its own petition.
Based on the foregoing, it cannot be said that the OSG is guilty of forum shopping. We
must point out that it was Rayala who filed the petition in the CA, with the Republic as the
adverse party. Rayala himself filed a motion for reconsideration of the CA’s December 21, 2001
Decision, which led to a more favorable ruling, i.e., the lowering of the penalty from dismissal
to one-year suspension. The parties adversely affected by this ruling (Domingo and the
Republic) had the right to question the same on motion for reconsideration. But Domingo
directly filed a Petition for Review with this Court, as did Rayala. When the Republic opted to
file a motion for reconsideration, it was merely exercising a right. That Rayala and Domingo
had by then already filed cases before the SC did not take away this right. Thus, when this
Court directed the Republic to file its Comment on Rayala’s petition, it had to comply, even if
it had an unresolved motion for reconsideration with the CA, lest it be cited for contempt.
Accordingly, it cannot be said that the OSG “file[d] multiple suits involving the same
parties for the same cause of action, either simultaneously or successively, for the purpose of
obtaining a favorable judgment.”
We now proceed to discuss the substantive issues.
It is noteworthy that the five CA Justices who deliberated on the case were unanimous in
upholding the findings of the Committee and the OP. They found the assessment made by the
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Committee and the OP to be a “meticulous and dispassionate analysis of the testimonies of the
[38]
complainant (Domingo), the respondent (Rayala), and their respective witnesses.”

They

differed only on the appropriate imposable penalty.
That Rayala committed the acts complained of – and was guilty of sexual harassment –
is, therefore, the common factual finding of not just one, but three independent bodies: the
Committee, the OP and the CA. It should be remembered that when supported by substantial
evidence, factual findings made by quasi-judicial and administrative bodies are accorded great
[39]
respect and even finality by the courts.
The principle, therefore, dictates that such findings
[40]
should bind us.
Indeed, we find no reason to deviate from this rule. There appears no valid ground for
this Court to review the factual findings of the CA, the OP, and the Investigating Committee.
These findings are now conclusive on the Court. And quite significantly, Rayala himself admits
to having committed some of the acts imputed to him.
He insists, however, that these acts do not constitute sexual harassment, because
Domingo did not allege in her complaint that there was a demand, request, or requirement of a
sexual favor as a condition for her continued employment or for her promotion to a higher
[41]
[42]
position.
Rayala urges us to apply to his case our ruling in Aquino v. Acosta.
We find respondent’s insistence unconvincing.
Basic in the law of public officers is the three-fold liability rule, which states that the
wrongful acts or omissions of a public officer may give rise to civil, criminal and administrative
[43]
liability. An action for each can proceed independently of the others.
This rule applies
with full force to sexual harassment.
The law penalizing sexual harassment in our jurisdiction is RA 7877. Section 3 thereof
defines work-related sexual harassment in this wise:
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Sec. 3. Work, Education or Training-related Sexual Harassment Defined. – Work,
education or training-related sexual harassment is committed by an employer, manager,
supervisor, agent of the employer, teacher, instructor, professor, coach, trainor, or any other
person who, having authority, influence or moral ascendancy over another in a work or
training or education environment, demands, requests or otherwise requires any sexual favor
from the other, regardless of whether the demand, request or requirement for submission is
accepted by the object of said Act.
(a)

In a work-related or employment environment, sexual harassment is committed

when:
(1)
The sexual favor is made as a condition in the hiring or in the employment,
re-employment or continued employment of said individual, or in granting said individual
favorable compensation, terms, conditions, promotions, or privileges; or the refusal to grant the
sexual favor results in limiting, segregating or classifying the employee which in a way would
discriminate, deprive or diminish employment opportunities or otherwise adversely affect said
employee;
(2)
The above acts would impair the employee’s rights or privileges under existing
labor laws; or
(3) The above acts would result in an intimidating, hostile, or offensive environment
for the employee.

This section, in relation to Section 7 on penalties, defines the criminal aspect of the unlawful
act of sexual harassment. The same section, in relation to Section 6, authorizes the institution
of an independent civil action for damages and other affirmative relief.
Section 4, also in relation to Section 3, governs the procedure for administrative cases,
viz.:
Sec. 4. Duty of the Employer or Head of Office in a Work-related, Education or
Training Environment. – It shall be the duty of the employer or the head of the work-related,
educational or training environment or institution, to prevent or deter the commission of acts
of sexual harassment and to provide the procedures for the resolution, settlement or
prosecution of acts of sexual harassment. Towards this end, the employer or head of office
shall:
(a)

Promulgate appropriate rules and regulations in consultation
with and jointly approved by the employees or students or
trainees, through their duly designated representatives,
prescribing the procedure for the investigation or sexual
harassment cases and the administrative sanctions therefor.
Administrative sanctions shall not be a bar to prosecution
in the proper courts for unlawful acts of sexual harassment.
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The said rules and regulations issued pursuant to this
section (a) shall include, among others, guidelines on proper
decorum in the workplace and educational or training
institutions.
(b)

Create a committee on decorum and investigation of cases on
sexual harassment. The committee shall conduct meetings, as the
case may be, with other officers and employees, teachers,
instructors, professors, coaches, trainors and students or trainees
to increase understanding and prevent incidents of sexual
harassment. It shall also conduct the investigation of the alleged
cases constituting sexual harassment.

In the case of a work-related environment, the committee shall be composed of at least
one (1) representative each from the management, the union, if any, the employees from the
supervisory rank, and from the rank and file employees.
In the case of the educational or training institution, the committee shall be composed
of at least one (1) representative from the administration, the trainors, teachers, instructors,
professors or coaches and students or trainees, as the case maybe.
The employer or head of office, educational or training institution shall disseminate or
post a copy of this Act for the information of all concerned.

The CA, thus, correctly ruled that Rayala’s culpability is not to be determined solely on
the basis of Section 3, RA 7877, because he is charged with the administrative offense, not the
[44]
criminal infraction, of sexual harassment.

It should be enough that the CA, along with the

Investigating Committee and the Office of the President, found substantial evidence to support
the administrative charge.
Yet, even if we were to test Rayala’s acts strictly by the standards set in Section 3, RA
7877, he would still be administratively liable. It is true that this provision calls for a
“demand, request or requirement of a sexual favor.” But it is not necessary that the demand,
request or requirement of a sexual favor be articulated in a categorical oral or written
statement. It may be discerned, with equal certitude, from the acts of the offender. Holding
and squeezing Domingo’s shoulders, running his fingers across her neck and tickling her ear,
having inappropriate conversations with her, giving her money allegedly for school expenses
with a promise of future privileges, and making statements with unmistakable sexual overtones
– all these acts of Rayala resound with deafening clarity the unspoken request for a sexual
favor.
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Likewise, contrary to Rayala’s claim, it is not essential that the demand, request or
requirement be made as a condition for continued employment or for promotion to a higher
position. It is enough that the respondent’s acts result in creating an intimidating, hostile or
[45]
offensive environment for the employee.

That the acts of Rayala generated an intimidating

and hostile environment for Domingo is clearly shown by the common factual finding of the
Investigating Committee, the OP and the CA that Domingo reported the matter to an officemate
and, after the last incident, filed for a leave of absence and requested transfer to another unit.
[46]
Rayala’s invocation of Aquino v. Acosta

is misplaced, because the factual setting in

that case is different from that in the case at bench. In Aquino, Atty. Susan Aquino, Chief of
the Legal and Technical Staff of the Court of Tax Appeals (CTA), charged then CTA Presiding
Judge (now Presiding Justice) Ernesto Acosta of sexual harassment. She complained of several
incidents when Judge Acosta allegedly kissed her, embraced her, and put his arm around her
shoulder. The case was referred to CA Justice Josefina G. Salonga for investigation. In her
report, Justice Salonga found that “the complainant failed to show by convincing evidence that
the acts of Judge Acosta in greeting her with a kiss on the cheek, in a `beso-beso’ fashion, were
carried out with lustful and lascivious desires or were motivated by malice or ill motive. It is
clear from the circumstances that most of the kissing incidents were done on festive and special
occasions,” and they “took place in the presence of other people and the same was by reason of
the exaltation or happiness of the moment.” Thus, Justice Salonga concluded:
In all the incidents complained of, the respondent's pecks on the cheeks of the
complainant should be understood in the context of having been done on the occasion of some
festivities, and not the assertion of the latter that she was singled out by Judge Acosta in his
kissing escapades. The busses on her cheeks were simply friendly and innocent, bereft of
malice and lewd design. The fact that respondent judge kisses other people on the cheeks in
the 'beso-beso' fashion, without malice, was corroborated by Atty. Florecita P. Flores, Ms.
Josephine Adalem and Ms. Ma. Fides Balili, who stated that they usually practice 'beso-beso'
or kissing on the cheeks, as a form of greeting on occasions when they meet each other, like
birthdays, Christmas, New Year's Day and even Valentine's Day, and it does not matter
whether it is Judge Acosta's birthday or their birthdays. Theresa Cinco Bactat, a lawyer who
belongs to complainant's department, further attested that on occasions like birthdays,
respondent judge would likewise greet her with a peck on the cheek in a 'beso-beso' manner.
Interestingly, in one of several festive occasions, female employees of the CTA pecked
respondent judge on the cheek where Atty. Aquino was one of Judge Acosta's well wishers.
In sum, no sexual harassment had indeed transpired on those six occasions. Judge
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Acosta's acts of bussing Atty. Aquino on her cheek were merely forms of greetings, casual and
customary in nature. No evidence of intent to sexually harass complainant was apparent, only
that the innocent acts of 'beso-beso' were given malicious connotations by the complainant. In
fact, she did not even relate to anyone what happened to her. Undeniably, there is no manifest
[47]
sexual undertone in all those incidents.

This Court agreed with Justice Salonga, and Judge Acosta was exonerated.
To repeat, this factual milieu in Aquino does not obtain in the case at bench. While in
Aquino, the Court interpreted the acts (of Judge Acosta) as casual gestures of friendship and
camaraderie, done during festive or special occasions and with other people present, in the
instant case, Rayala’s acts of holding and squeezing Domingo’s shoulders, running his fingers
across her neck and tickling her ear, and the inappropriate comments, were all made in the
confines of Rayala’s office when no other members of his staff were around. More importantly,
and a circumstance absent in Aquino, Rayala’s acts, as already adverted to above, produced a
hostile work environment for Domingo, as shown by her having reported the matter to an
officemate and, after the last incident, filing for a leave of absence and requesting transfer to
another unit.
Rayala also argues that AO 250 does not apply to him. First, he argues that AO 250 does
not cover the NLRC, which, at the time of the incident, was under the DOLE only for purposes
of program and policy coordination. Second, he posits that even assuming AO 250 is
applicable to the NLRC, he is not within its coverage because he is a presidential appointee.
We find, however, that the question of whether or not AO 250 covers Rayala is of no real
consequence. The events of this case unmistakably show that the administrative charges against
Rayala were for violation of RA 7877; that the OP properly assumed jurisdiction over the
administrative case; that the participation of the DOLE, through the Committee created by the
Secretary, was limited to initiating the investigation process, reception of evidence of the
parties, preparation of the investigation report, and recommending the appropriate action to be
taken by the OP. AO 250 had never really been applied to Rayala. If it was used at all, it was
to serve merely as an auxiliary procedural guide to aid the Committee in the orderly conduct of
the investigation.
Next, Rayala alleges that the CA erred in holding that sexual harassment is an offense
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malum prohibitum. He argues that intent is an essential element in sexual harassment, and
since the acts imputed to him were done allegedly without malice, he should be absolved of the
charges against him.
We reiterate that what is before us is an administrative case for sexual harassment. Thus,
whether the crime of sexual harassment is malum in se or malum prohibitum is immaterial.
We also reject Rayala’s allegations that the charges were filed because of a conspiracy to
get him out of office and thus constitute merely political harassment. A conspiracy must be
proved by clear and convincing evidence. His bare assertions cannot stand against the evidence
presented by Domingo. As we have already ruled, the acts imputed to Rayala have been proven
as fact. Moreover, he has not proven any ill motive on the part of Domingo and her witnesses
which would be ample reason for her to conjure stories about him. On the contrary, ill motive is
belied by the fact that Domingo and her witnesses – all employees of the NLRC at that time –
stood to lose their jobs or suffer unpleasant consequences for coming forward and charging
their boss with sexual harassment.
Furthermore, Rayala decries the alleged violation of his right to due process. He accuses
the Committee on Decorum of railroading his trial for violation of RA 7877. He also scored the
OP’s decision finding him guilty of “disgraceful and immoral conduct” under the Revised
Administrative Code and not for violation of RA 7877. Considering that he was not tried for
“disgraceful and immoral conduct,” he argues that the verdict is a “sham and total nullity.”
We hold that Rayala was properly accorded due process. In previous cases, this Court
held that:
[i]n administrative proceedings, due process has been recognized to include the
following: (1) the right to actual or constructive notice of the institution of proceedings which
may affect a respondent’s legal rights; (2) a real opportunity to be heard personally or with
the assistance of counsel, to present witnesses and evidence in one’s favor, and to defend one’s
rights; (3) a tribunal vested with competent jurisdiction and so constituted as to afford a
person charged administratively a reasonable guarantee of honesty as well as impartiality;
and (4) a finding by said tribunal which is supported by substantial evidence submitted for
consideration during the hearing or contained in the records or made known to the parties
[48]
affected.
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The records of the case indicate that Rayala was afforded all these procedural due
process safeguards. Although in the beginning he questioned the authority of the Committee to
[49]
try him,

he appeared, personally and with counsel, and participated in the proceedings.

On the other point raised, this Court has held that, even in criminal cases, the
designation of the offense is not controlling, thus:
What is controlling is not the title of the complaint, nor the designation of the offense
charged or the particular law or part thereof allegedly violated, these being mere conclusions
of law made by the prosecutor, but the description of the crime charged and the particular
facts therein recited. The acts or omissions complained of must be alleged in such form as is
sufficient to enable a person of common understanding to know what offense is intended to be
charged, and enable the court to pronounce proper judgment. No information for a crime will
be sufficient if it does not accurately and clearly allege the elements of the crime charged.
Every element of the offense must be stated in the information. What facts and circumstances
are necessary to be included therein must be determined by reference to the definitions and
essentials of the specified crimes. The requirement of alleging the elements of a crime in the
information is to inform the accused of the nature of the accusation against him so as to enable
[50]
him to suitably prepare his defense.

It is noteworthy that under AO 250, sexual harassment amounts to disgraceful and
[51]
Thus, any finding of liability for sexual harassment may also be the basis
immoral conduct.
of culpability for disgraceful and immoral conduct.
With the foregoing disquisitions affirming the finding that Rayala committed sexual
harassment, we now determine the proper penalty to be imposed.
Rayala attacks the penalty imposed by the OP. He alleges that under the pertinent Civil
Service Rules, disgraceful and immoral conduct is punishable by suspension for a period of six
(6) months and one (1) day to one (1) year. He also argues that since he is charged
administratively, aggravating or mitigating circumstances cannot be appreciated for purposes of
imposing the penalty.
Under AO 250, the penalty for the first offense is suspension for six (6) months and one
[52]
(1) day to one (1) year, while the penalty for the second offense is dismissal.
On the other
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hand, Section 22(o), Rule XVI of the Omnibus Rules Implementing Book V of the
[53]
Administrative Code of 1987

and Section 52 A(15) of the Revised Uniform Rules on

[54]
both provide that the first offense of disgraceful
Administrative Cases in the Civil Service
and immoral conduct is punishable by suspension of six (6) months and one (1) day to one (1)
year. A second offense is punishable by dismissal.
Under the Labor Code, the Chairman of the NLRC shall hold office during good
behavior until he or she reaches the age of sixty-five, unless sooner removed for cause as
[55]
provided by law or becomes incapacitated to discharge the duties of the office.
In this case, it is the President of the Philippines, as the proper disciplining authority,
who would determine whether there is a valid cause for the removal of Rayala as NLRC
Chairman. This power, however, is qualified by the phrase “for cause as provided by law.”
Thus, when the President found that Rayala was indeed guilty of disgraceful and immoral
conduct, the Chief Executive did not have unfettered discretion to impose a penalty other than
the penalty provided by law for such offense. As cited above, the imposable penalty for the first
offense of either the administrative offense of sexual harassment or for disgraceful and immoral
conduct is suspension of six (6) months and one (1) day to one (1) year. Accordingly, it was
error for the Office of the President to impose upon Rayala the penalty of dismissal from the
service, a penalty which can only be imposed upon commission of a second offense.
Even if the OP properly considered the fact that Rayala took advantage of his high
government position, it still could not validly dismiss him from the service. Under the Revised
[56]
Uniform Rules on Administrative Cases in the Civil Service,

taking undue advantage of a

[57]
and where only aggravating
subordinate may be considered as an aggravating circumstance
[58]
and no mitigating circumstances are present, the maximum penalty shall be imposed.
Hence, the maximum penalty that can be imposed on Rayala is suspension for one (1) year.
Rayala holds the exalted position of NLRC Chairman, with the rank equivalent to a CA
Justice. Thus, it is not unavailing that rigid standards of conduct may be demanded of him. In
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[59]
this Court, in upholding the liability of therein respondent
Talens-Dabon v. Judge Arceo,
Judge, said:
The actuations of respondent are aggravated by the fact that complainant is one of his
subordinates over whom he exercises control and supervision, he being the executive judge.
He took advantage of his position and power in order to carry out his lustful and lascivious
desires. Instead of he being in loco parentis over his subordinate employees, respondent was
the one who preyed on them, taking advantage of his superior position.

In yet another case, this Court declared:
As a managerial employee, petitioner is bound by more exacting work ethics. He failed
to live up to his higher standard of responsibility when he succumbed to his moral perversity.
And when such moral perversity is perpetrated against his subordinate, he provides a
justifiable ground for his dismissal for lack of trust and confidence. It is the right, nay, the duty
[60]
of every employer to protect its employees from oversexed superiors.

It is incumbent upon the head of office to set an example on how his employees should
conduct themselves in public office, so that they may work efficiently in a healthy working
[61]
atmosphere. Courtesy demands that he should set a good example.
Rayala has thrown every argument in the book in a vain effort to effect his exoneration.
He even puts Domingo’s character in question and casts doubt on the morality of the former
President who ordered, albeit erroneously, his dismissal from the service. Unfortunately for
him, these are not significant factors in the disposition of the case. It is his character that is in
question here and sadly, the inquiry showed that he has been found wanting.
WHEREFORE, the foregoing premises considered, the October 18, 2002 Resolution
of the Court of Appeals in CA-G.R. SP No. 61026 is AFFIRMED. Consequently, the
petitions in G.R. Nos. 155831, 155840, and 158700 are DENIED. No pronouncement as to
costs.
SO ORDERED.

10/9/2014 10:16 AM

G.R. No. 155831

23 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/155831.htm

ANTONIO EDUARDO B. NACHURA
Associate Justice
WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

RENATO C. CORONA
Associate Justice

RUBEN T. REYES
Associate Justice

I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

10/9/2014 10:16 AM

G.R. No. 155831

24 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/155831.htm

Pursuant to Section 13, Article VIII of the Constitution and the Division Chairperson's
Attestation, I certify that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
*
[1]

In lieu of Associate Justice Minita V. Chico-Nazario, per Special Order No. 484, dated January 11, 2008.
Philippine Aeolus Automotive United Corporation v. National Labor Relations Commission, 387 Phil. 256, 265

(2000).
[2]

Special Division of Five. Resolution penned by Associate Justice Conrado M. Vasquez, Jr. Associate Justices Andres B.
Reyes Jr., Edgardo P. Cruz, and Mario L. Guariña III voted for the modification of the December 14, 2001 Decision, while Associate
Justices Vasquez and Amelita G. Tolentino, voted to affirm the same.
[3]
Penned by Associate Justice Vasquez Jr., with Associate Justices Reyes Jr. and Tolentino, concurring.
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]
[14]
[15]
[16]

Rollo (G.R. No. 155840), pp. 142-144.
Id. at 162.
The case was docketed as DOLE O.S. Adm. Case No. 02-0122298.
Denominated as OP Case No. 00-E-9118; rollo (G.R. No. 155840), pp. 238-243.
Rollo (G.R. No. 155840), pp. 265-266.
Docketed as G.R. No. 143358, id. at 75-140.
Id. at 176-A.
Id. at 273-296.
Id. at 297.
Rollo (G.R. No. 155831), pp. 32-40.
Id. at 38.
Id. at 40.
Id. at 29.

[17]

Composed of Associate Justices Vasquez Jr., Reyes Jr., and Tolentino, with additional members Associate Justices
Edgardo P. Cruz and Mario L. Guariña III.
[18]
G.R. No. 155831.
[19]
G.R. No. 155840.
[20]
G.R. No. 158700.

10/9/2014 10:16 AM

G.R. No. 155831

25 of 26

[21]
[22]
[23]
[24]
[25]
[26]
[27]
[28]
[29]
[30]
[31]
[32]
[33]

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/155831.htm

Rollo (G.R. No. 155831), p. 16.
Id. at 19-20.
Rollo (G.R. No. 155840), pp. 24-25.
429 Phil. 498, 508-509 (2002).
Rollo (G.R. No. 155840), p. 33.
Id. at 52-53.
Rule IV, Section 1, AO 250.
Rollo (G.R. No. 155840), pp. 59-60.
Id. at 61-62.
Rollo (G.R. No. 158700), p. 11.
Id. at 13.
Id. at 22.
Id. at 29.

[34]
Santos v. Comelec, G.R. No. 164439, January 23, 2006, 479 SCRA 487, 493, citing Repol v. Commission on Elections,
428 SCRA 321 (2004).
[35]
Young v. Spouses Sy, G.R. No. 157745 and G.R. No. 157955, September 26, 2006, 503 SCRA 151, 166, citing
Guaranteed Hotels, Inc. v. Baltao, 448 SCRA 738, 743 (2005).
[36]
PAL Employees Savings and Loan Association v. Philippine Airlines, Inc., G.R. No. 161110, March 30, 2006, 485
SCRA 632, 646-647, citing Philippine Nails and Wires Corporation v. Malayan Insurance Co., Inc., 445 Phil. 465 (2003);
Prubankers Association v. Prudential Bank and Trust Company, 361 Phil. 744, 755 (1999); First Philippine International Bank v.
Court of Appeals, 322 Phil. 280, 307 (1996).
[37]
Rollo (G.R. No. 158700), p. 158.
[38]
Court of Appeals Decision dated December 14, 2001, rollo (G.R. No. 155831), p. 36.
[39]
R & E Transport, Inc. v. Latag, 467 Phil. 355, 364 (2004), citing Pabu-aya v. Court of Appeals, 356 SCRA 651, 657
(2001); Philtranco Service Enterprises, Inc. v. National Labor Relations Commission, 351 Phil. 827, 835 (1998); Philippine
Airlines, Inc. v. National Labor Relations Commission, 344 Phil. 860, 873 (1997).
[40]
See Insurance Services and Commercial Traders, Inc. v. Court of Appeals, 395 Phil. 791, 801 (2000).
[41]
Rollo (G.R. No. 155840), p. 1138.
[42]
Supra note 24.
[43]
Office of the Court Administrator v. Enriquez, Adm. Matter No. P-89-290, January 29, 1993, 218 SCRA 1.
[44]
Rollo (G.R. No. 155831), p. 39.
[45]
REPUBLIC ACT 7877, Sec. 3 (a) (3); AO 250, Rule III, Sec. 3 (d).
[46]
Supra note 24.
[47]
Id. at 8-9.
[48]
Fabella v. Court of Appeals, 346 Phil. 940, 952-953 (1997).
[49]
He filed a petition for the creation of a new Committee on Decorum and Investigation composed of his peers (rollo [G.R.
No. 155840], pp. 171-177]). This was denied by Secretary Laguesma saying that the Committee was created pursuant to the directive

10/9/2014 10:16 AM

G.R. No. 155831

26 of 26

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/155831.htm

of the OP and its composition was in accord with Section 4 of RA 7877 (pp. 210-203).
[50]
People v. Dimaano, G.R. No. 168168, September 14, 2005, 469 SCRA 647, 666-668.
[51]
AO 250, Rule VI, Sec. 8.
[52]
Id.
[53]
Executive Order No. 292.
[54]
Civil Service Commission Memorandum Circular No. 19-99.
[55]
Section 215, Presidential Decree No. 442 (The Labor Code of the Philippines), as amended. (Emphasis supplied)
[56]
Supra note 54.
[57]
[58]
[59]
[60]

Section 53, id.
Section 54 (c), id.
328 Phil. 692, 708 (1996).
Villarama v. Golden Donuts, G.R. No. 106341, September 2, 1994.

[61]

Guidelines on Proper Decorum, Annex A, Administrative Order No. 250, Rules and Regulations Implementing RA 7877
(Anti-Sexual Harassment Act of 1995) in the Department of Labor and Employment.

10/9/2014 10:16 AM

ENBANC

G.R. No. 167756

THE PEOPLE OF THE
PHILIPPINES,

Present:

Appellee,

- versus

PUNO, c.i;
QUISUMBING,
\'NARES-SANTIAGO,
CARPIO,
AUSTRIA-MARTINEZ,
CORONA,
CARPIO MORALES,
AZCUNA,·
TINGA;
CHICO-NAZARIO,
VELASCO, JR.;
NACHURA,
REYES,
LEONARDO-DE CASTRO, and
BRIONjJJ.

-

Promulgated:
JERRY NAZARENO,
Appellant.

APRIL 9. 2008

x - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -~~

-x

DECISION
REYES, R.T.; Jot

IN this rape case, the Court is confronted with remedial questions on
(a) specificity of dates in the Information;
(c) concurrence of allegation and proof.

(b) quantum of proof; and
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For Our final review is the Decision' of the Court of Appeals (CA)
affirming with modification appellant's conviction for tape of his two minor
daughters.

The Facts

In line with Our ruling in People v. Cabalquintoi the real names of
the rape victims will not be disclosed, We will instead use fictitious initials
to represent them throughout the decision. The personal circumstances of
the victims or any other information tending to establish or compromise their
identities will likewise be withheld.

Private complainants AAA and BBB are the legitimate daughters of
appellant Jerry Nazareno with CCC. AAA was born on April 30, 1983.2-a
BBB, the second child of the union, was born on June 24, 1984.2-b At that
time, appellant and CCC were yet to wed. It was only in 1987 that the
couple formally tied the knot in simple church ceremonies. Three more
children sprang from the marriage since then.'

Sometime in 1990, AAA was inside a room in their house located at
Barangay Codon, Municipality of San Andres, Province of Catanduanes.

All of her siblings were playing in their yard. Unexpectedly, appellant
entered the room, and without saying a word, held AAA tightly. He then
directed AAA to crouch on the floor and raise her buttocks (baka-bakahan).
While in that position, appellant removed the girl's short pants and
underwear. He then proceeded to remove his own undergarments.

I Penned by Associate Justice Monina Arevalo-Zenarosa,
with Associate Justices Remedios SalazarFernando and Rosmari D. Carandang, concurring; rollo, pp. 4-21.
2 G.R. No. 167693, September 19, 2006, 502 SCRA 419, citing Rule on Violence Against Women and
their Children, Sec. 40; Rules and Regulations Implementing Republic Act No. 9262, Rule XI, Sec. 63,
otherwise known as the "Anti-Violence Against Women and their Children Act."
2-0 Records, p. 54, Exhibit "D"
l·b Records, p. 53, Exhibit "B"
3 TSN, September 7,2000, pp. 4-5.
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Subsequently; appellant forcibly entered AAA from behind, inserting his
penis into the girl's vagina. She was seven."

Appellant threatened AAA hot to reveal what happened to her to
anyone; or else, she and the rest of her family would be killed. Expectedly,
AAA suffered in silence. She feared for her life as well as that of her mother
and siblings.'

AAA's ordeal with her father became a regular fare. Appellant would
rape her whenever they were left alone in the house.6 CCC was rarely home
because

she attended to farm work and accepted laundry jobs from

neighbors to support the family. Appellant was jobless and stayed at horne.'

On March 25; 1996; appellant again imposed his bestial urges on
AAA. AAA distinctly remembeted the incident because she graduated from
primary school on that day. At around 2:00 p.m., appellant and AAA were
left alone in the house.

He told AAA to remove her shorts and panty.

Appellant then asked her to crouch on the floor and raise her buttocks. Just
as he did before, appellant positioned himself behind the girl and then
inserted his penis into her vagina. All that time, appellant's hands wete
clutching the girl's back.s
Coincidentally; AAA's graduation from
elementary school also marked the end of appellant's sexual abuses.

BBB suffered the same fate as her older sister AAA.

Sometime in

January 1992, appellant and BBB were left alone in their house. Suddenly,
appellant told BBB to kneel on all fours (Pig baka-bakay/

Appellant then removed BBB's shorts and panties. He then removed
his maong pants.
4
5
6
7
8
9

Appellant positioned himself at BBB's rear and then

TSN, June 29, 2000, pp. 5-6.
Id.at7.
Id. at 5-6.
Id. at 4.
Id. at 8-9.
TSN,May31;2000,pp.6-7.
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inserted his penis into the young girl's vagina. At the time of the rape, BBB
was only seven years old and was a Grade IIpupi1.IO

Appellan~ continued raping BBB, using the girl for his sexual
gratification every other day. From BBB's account, appellant would rape
her fifteen times in a month. Every time, appellant would threaten her that
he would kiil all of them should she tell anyone what was happening
between them. 1 I

On October 27, 1998, AAA and BBB found the courage to teil their
mother CCC what appellant had been doing to them.

AAA accidentally

found that BBB was likewise being subjected to sexual abuses by their
father.

Gathering strength from one anothet, AAA and BBB tearfully

recountedto their mother their individual ordeals. CCC was devastated.V

On December 6, 1998, appellant again attempted to force himself on
BBB.

He inserted his finger into BBB's vagina.

BBB felt extreme pain

from the nails protruding from her father's fingers. That was the last time
appellant abused BBB.13

On February 16, 1999, CCC, with AAA and BBB, secretly went to the
Municipal Building of San Andres; Catanduanes to file a complaint against
appellant for the rape of AAA and BBB. AAA and BBB were immediately
attended to by persormel from the Department
Development.

of Social Welfare and

The two were later examined at the JMA District Hospital by

Dr. Erlinda H. Arcilla.

CCC testified as to the age of the victims AAA and BBB at the time
of the commission of the crimes. She affirmed that AAA was born on April

Id. at
Id. at
TSN,
13 TSN,

10

11
12

7-8.
9.
September 7,2000, pp. 6-7.
May 31, 2000, p. 20.
it
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30 , 1983 while BBB was born on June 24, 1984.14 CCC narrated that she
was shocked when she heard her two daughters complain that they were
raped by their own father. She knew appellant to be temperamental. He
would hit AAA and BBB at the slightest provocation. She failed to act
immediately on her daughters' plight for fear of her husband. CCC was
convinced that appellant might make good his threats to kill all of them. IS

Dr. Arcilla narrated that she examined both AAA and BBB on
February 16, 1999. During her examination, she uncovered old healed
hymenal lacerations on both AAA and BBB at the 3 0' clock, 6 0' clock and 9
o'clock positions. The lacerations suggested that the two girls were no
longer in a virgin state.16

On March 17, 1999, appellant Jetty Nazareno was indicted for
violation of Article 266-A of the Revised Penal Code in Criminal Case No.
2638 for the rape ofBBB. The information reads:

That sometime and between January 1992 up to December 06,
1998, in Barangay Codon, Municipality of San Andres, Province of
Catanduanes, Philippines, arid within the jurisdiction of this Honorable
Court, the above-named accused by means of force, violence and
intimidation did then and there willfully, unlawfully, feloniously and
repeatedly made sexual intercourse with his daughter BBB at the age of 7
through 14 years old against her will.
CONTRARY TO LA W.17

On May 3; .1999, anothet Information docketed as Criminal Case No.
2650, for the rape of AAA, was levelled against appellant. The indictment is
worded thus:

TSN, September 7, 2000, pp. 3-5.
Id. at 6-12.
T SN, February 18,2000, pp. 4-6.
17 Rollo. p. 21.

14

15
16
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That from sometime in January 1990 up to December 1998 in
barangay Codon, municipality of San Andres, Catanduanes, and within
the jurisdiction of the Honorable Court, the said accused, being the father
of the complainant, did then and there willfully; feloniously and criminally
repeatedly had sexual intercourse with her daughter AAA, then five years
old up to the time when she was l S-years-old against her will.
CONTRARY TO LAW.IS

The case for the People, which portrayed the foregoing facts, revolved
around the combined testimonies of AAA, BBB, CCC, and Dr. Erlinda
Arcilla of the JMA District Hospital in San Andres, Catanduanes.

The defense, anchored on denial, was summed up by the trial court in
this wise:

The defense presented JERRY NAZARENO, the accused himself
who testified that he is 34 years old; married, fisherman, a resident of
Codon, San Andres, Catanduanes.
He denied having raped his daughters. He said that he sometimes
beat his children because he is strict with them in their studies especially
during weekdays.
He did not want them to watch television during
schooldays. Though he is strict, he could not molest the complainants
because they are his daughters. He said that the reason why his daughters
filed these cases against him was because his father-in-law wants him to
be incarcerated for the reason that from the very start, he was opposed to
his marriage to CCC; his daughter.
He also said that in December 1998, the last molestation of BBB,
he was in the motor launch that plies the San Andres and Caramoran
route.19

RTC and CA Dispositions

On October 25, 2002, the trial court handed down a joint judgment of
conviction, imposing upon appellant the capital punishment of death in both
cases; The/allo of the RTC decision reads:

18
19

Records, Vol.1I,p.18.
CA rollo, p. 52.
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WHEREFORE; in view of all the foregoing, the prosecution
having proved the guilt of the accused beyond reasonable doubt, he is
sentenced to suffer the extreme penalty of DEATH for raping BBB in
Criminal Case No. 2638 and the same penalty for raping AAA in Criminal
Case No. 2650 in accordance with Article 335 of the Revised Penal Code
as amended by R.A. 7659.
The accused is further ordered. to indemnify both complainants the
amount of Fifty Thousand Pesos (Il50,000.00) each; to pay each of them
the amount of Fifty Thousand Pesos (Il50,000.00) as moral damages and
the cost of suit.

so ORDERED?O
Conformably with the pronouncement in People v. Mateo" providing
for an intermediate review by the CA of cases in which the penalty imposed
is death, reclusion perpetua

or life imprisonment,

the Court issued a

Resolution dated September 21; 2004,22 transferring the case to the appellate
court for appropriate action and disposition.

On February 22; 2005; the CA affirmed with modification the RTC
judgment, disposing as follows:

WHEREFORE, finding the accused guilty beyond reasonable
doubt of the crime of rape as defined and penalized under Art. 335 of the
Revised. Penal Code as amended by Anti Rape Law of 1997, with the
aggravating circumstance of relationship and minority, the decision of the
court a quo sentencing him to death in both Criminal Cases Nos. 2638 and
2650 is hereby AFFIRMED. The award of civil indenmity is MODIFIED
and INCREASED to Il75,000.00 each, in both cases. The award of moral
damages of Il50,000.00 fot each case is AFFIRMED.
We also award
Il25,000.00 as exemplary damages in each case.
Let the records of this case be transmitted to the Supreme Court for
appropriate action.
SO ORDERED?3

Id. at 54-55.
~: G.R. Nos. 147678-87, July 7, 2004,433
-- CA rollo, p. 90.
23 Id. at 110.

20

SCRA 640.
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Issues

On September 27, 2005, the Court resolved to require the parties to
submit their respective supplemental briefs, if they so desired, within thirty
(30) days from notice.

In a manifestation dated December 6, 2005, the

Public Attorney's Office, representing appellant Jerry Nazarene, informed
the Court that it is adopting its main brief on record."

The Office of the

Solicitor General, for the People, similarly opted to dispense with the filing
of a supplemental brief in its manifestation dated March 9, 2006?5

Appellant stands by the same lone error he raised before the appellate
court:

THE TRIAL COURT ERRED (IN) NOT FINDING THAT
INFORMATION(S) IN CRIMINAL CASE NO[S]. 2638 AND 2650
INSUFFICIENT TO SUPPORT A JUDGMENT OF CONVICTION
ITS (SIC) FAILURE TO STATE THE PRECISE DATES OF
COMMISSION OF THE OFFENSE CHARGED?6
(Corrections
underscoring supplied)
I

THE
ARE
FOR
THE
and

Out Ruling

.In the main,
,. appellant argues that the Informations charging him with
the rape of AAA and BBB are defective for failure to state with specificity
the approximate date of the commission of the offenses. According to him,
the twin convictions have no basis in law because the People violated his
constitutional right to be informed of the nature and cause of the accusations
against him. ;

The argument is specious.

An information is intended to inform an

accused of the accusations against him in order that he could adequately
prepare his defense. Verily, an accused cannot be convicted of an offense
unless it is clearly charged in the complaint or information.
24

Rollo. pp. 23-24.
Id. at 26-28.
26 CA rollo, p. 38.

25

Thus, to ensure
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that the constitutional right of the accused to be informed of the nature and
cause of the accusation against him is not violated, the information should
state the name of the accused; the designation given to the offense by the
statute; a statement of the acts or omissions so complained of as constituting
the offense; the name of the offended party; the approximate time and date
of the commission of the offense; and the place where the offense has been
committed."

Further, it must embody the essential elements of the crime

charged by setting forth the facts and circumstances that have a bearing on
the culpability and liability of the accused, so that he can properly prepare
.

for and undertake his defense.

28

However, it is not necessary for the information to allege the date and
time of the conunission of the crime with exactitude unless time is an
essential ingredient of the offense."

In People v. Bugayong,30 the Court

held that when the time given in the information is not the essence of the
offense, the time need not be proven as alleged; and that the complaint will
be sustained if the proof shows that the offense was conunitted at any time
within the period of the statute of limitations and before the commencement
of the action.

In People v. Gianan." the Court ruled that the time of the commission
of rape is not an element of the said crime as it is defined in Article 335 of
the Revised Penal Code. The gravamen of the crime is the fact of carnal
knowledge under any of the circumstances enumerated therein, i.e.: (1) by
using force or intimidation; (2) when the woman is deprived of reason or
otherwise unconscious; and (3) when the woman is under twelve years of
age or is demented.

In accordance with Rule 110, Section 11 of the 2000

People v. Quitlong, 354 Phil. 372, 388 (1998), citing Rules of Criminal Procedure (2000), Rule 110,
Sees. 6 and 8.
28 Id.

27

People v. Santos. 390 Phil. 150, 161 (2000); Rules of Criminal Procedure (2000), Rule 110, Sec. 11
reads:
Sec. 11. Date of commission of the offense. - It is not necessary to state in the complaint or
information the precise date the offense was committed except when it is a material ingredient of the
offense. The offense may be alleged to have been committed on a date as near as possible to the
actual date of its commission.
JO G.R. No. 126518, December 2,1998,299
SCRA 528.
JI G.R. Nos. l35288-93, September 15; 2000, 340 SCRA 477.

29
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Rules of Ctiminal Procedure, as long as it alleges that the offense was
committed "at any time as near to the actual date at which the offense was
committed," an information is sufficient.

The doctrine was reiterated with greater firmness

111

People v.

Salalimat: and in People v. Lizada"

In the case under review, the information in Criminal Case No. 2638
alleged that the rape of BBB transpired "sometime and between January
1992 up to December 6, 1998 in Barangay Codon, Municipality of San
Andres, Province of Catanduanes."

In Criminal Case No. 2650, the

information averred that "from sometime in January 1990 up to December
1998 in Barangay

Codon, Municipality

of San Andres, Province

of

Catanduanes," AAA was raped by appellant. To the mind of the Court, the
recitals in the informations

sufficiently comply with the constitutional

requirement that the accused be informed of the nature and cause of the
accusation against him.

In People v. Garcia." the Court upheld a conviction for ten counts of
rape based on an Information which alleged that the accused committed
multiple rapes "from November 1990 up to July 21, 1994."

In People v.

Espejon" the Court found the appellant liable for rape under an information
charging that he perpetrated the offense "sometime in the year 1982 and
dates subsequent thereto" and "sometime in the year 1995 and subsequent
thereto."

Indeed, this Court has ruled that allegations that rapes were committed
"before and until October 15, 1994,,,36 "sometime in the year 1991 and the

31

- G.R. Nos. 137969-71, August 15,2001,363 seRA 192.
G.R. Nos. 143468-71, January 24,2003,396 SeRA 62.
34 G.R. No. 120093, November 6,1997,281
SeRA 463.
35 G.R. No. 134767, February 20, 2002, 377 SeRA 412.
36 People v. Bugayong, supra note 30.
33

G.R. No. 167756
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days thereafter.T"

and "on or about and sometime in the year 1988,,38

constitute sufficient compliance with Rule 110, Section 11 of the 2000 Rules
of Criminal Procedure.

More than that, the Court notes that the matter of particularity of the
dates in the information is being raised for the first time on appeal. The rule
is well-entrenched in this jurisdiction that objections as to matter of form or
substance in the information cannot be made for the first time on appealr"
Appellant failed to raise the issue of defective informations before the trial
court. He could have moved to quash the informations or at least for a bill
of particulars.

He did not.

Clearly; he slumbered on his rights and

awakened too late.

Too, appellant did not object to the presentation of the evidence for
the People contending that the offenses were committed "sometime and
between January 1992 up to December 6, 1998" for Criminal Case No. 2632
and "sometime in January 1990, up to December 1998;' in Criminal Case
No. 2650.

On the contrary, appellant actively participated

offering denial and alibi as his defenses;

in the trial,

Simply put, he cannot now be

heard to complain that he was unable to defend himself in view of the
vagueness of the recitals in the informations;

We now tackle appellant's convictions for the multiple rape of AAA
andBBB.

In an effort to exculpate himself; appellant contends that the charges
for rape are mere fabrications and lies.
instigated

by his father-in-law

He insists his daughters were

to file the complaints.

According

appellant, his father-in-law has an axe to grind against him.

His in-law

disdained him from the very beginning and wanted him out ofCCC's life.

Peop I e v. Magbanua, G.R. No. 128888, December 3,1999,319 SeRA 719.
38 People v. Santos. G.R. Nos. 131103 & 143472, June 29, 2000, 334 SeRA 655.
39
.
People v. Razonable, 386 Phil. 771, 780 (2000).
.

37
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rape cases; the Court is guided by the following

guidelines: (a) an accusation of rape can be made with

facility; it is difficult to prove but more difficult for the person accused,
though innocent, to disprove; (b) due to the nature of the crime of rape in
which only two persons are usually involved, the testimony of complainant
must be scrutinized with extreme caution; and (c) the evidence for the
prosecution must stand or fall on its own merits and cannot be allowed to
draw strength from the weakness of the evidence for the defense.4o

Tersely put, the credibility of the offended party is crucial in
determining the guilt of a person accused of rape. By the very nature of this
crime, it is usually only the victim who can testify as to its occurrence.
Thus, in rape cases, the accused may be convicted solely on the basis of the
testimony of the victim, provided that such testimony is credible, natural,
convincing and consistent with human nature and the normal course of
things. Elsewise stated, the lone testimony of the offended party, if credible,
suffices to warrant a conviction for rape."

In her testimony before the trial court, AAA narrated:

Q
A

Q
A

Q
A
Q
A

Why, when were you particularly raped by your father?
Since 1990, when I was in Grade I until I was in Grade VI, Sir.
When you were in Grade I, how old were you then?
Seven (7) years old, Sir.
Can you remember the first time, you said your father taped you in
1990?
I could no longer remember the date, Sir.
But how did your father rape you, do you remember how he raped
you in 1990, the first time?
Yes, Sir.

People v. Silvano, G.R. No. 127356, June 29, 1999,309 SeRA 362; People v. Alimon, G.R. No. 87758,
June 28, 1996,257 SeRA 658.
41
People v. Mercado, G.R. No. 139904, October l2, 2001, 367 SeRA 252; People v. Pecayo, Sr., G.R. No.
132047, December 14,2000,348 SeRA 95.

40
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Could you please tell us how he raped you for the flrst time?
I was croaching with raised buttocks, Sir.

A

Q

Do you remember where did he tell you to make that position?
No, Sir.

A

Q
A

Where particularly in your house?
In our room, Sir.

Q
A

Do you still remember the date, the first time he raped you?
No, Sir.

Q
A

Who were with you in your house during that time?
No one,Sir, because all my other siblings are playing outside the
house, and my mother was at work.

Q

When you were in that position with your buttocks raised and hands
and knees on the floor, what did your father do next?
He positioned behind me and s[tarlted raping me, Sir.

A

Q
A

Q
A

When you used the term "rape," what do you mean?
He inserted his penis into my vagina, Sir.
You mean your father inserted his penis to your vagina?
Yes; Sir.

Q Now after that first time, do you remember the second time that he
A

Q
A

did it to you?
I could not remember anymore; Sir.
Do you remember how long the period was between the first and the
second time he raped you?
I could not longer remember, Sir.

COURT
Fiscal, we are only trying here the rape that occurred on March 25, so
if you can prove to us really, maybe several times before that, the
court cannot do something about that, because it is hot included in the
information.
AYO
Q So when was the last time that your father raped you?
A When I graduated from the elementary school, Sir.
Q
A

When was that?
March' 24, 1996, Sir.

Q

Between the first time that your father raped you and the last time that

your father raped you, did you not report this to anybody, the thing
A
Q
A

that your father had been doing to you?
I did not report this to anybody, Sir.
Why?
Because I was threatened by my father that if we tell this matter to
anybody, he would not only kill me but the rest of us, Sir.

.ff:
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What other things did your father do when you said that he raped you,
whenever your father raped you, you said you have been raped by
your father in the time that you are in Grade I up to the time that you
were in Grade VI; what did your father do to you?

CABRERA
The question is vague, because there is no definite date.
COURT, ,.
Recess for ten (I 0) minutes.
COURT
(After ten minutes) Court session resumed.
AYO
Q Do you remember the last time that your father raped you?
A March 25, 1996, Sir.
Q
A

Where?
In our house, Sir.

Q
A

How old were you then?
Thirteen (13) years old, Sir.

Q

How did he rape you?
I was croaching with raised buttocks, Sir.

A

Q
A

Q

And what did he do again when you are in that position?
He told me to remove my shorts and my panty, Sir.

A

And did you do it?
Yes, Sir.

Q
A

Then what did he do next?
He positioned behind me and he raped me, Sir.

Q

In that position while he was raping you, where was (sic) his hands?
His hands were on my back, Sir.42

A

Upon the other hand, BBB testified thus:

AYO
Q Now, Miss witness, you said your first rape by your father in 1992, do
you remember the specific time when he first raped you?
A I could no longer recall the date, because that has been sometime
already, Sir.
Q
A

42

In 1992, were you already in school then?
Yes,Sir.

TSN, JW1e 29, 2000, pp. 5-9.
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Q What grade were you in when your father first taped you?
A

Grade II, Sit.

Q

Do you recall the circumstances when you were first raped by your
father in 1992?
I was made to lie on top of my father. Sir.

A
Q
A

When you used the term "Pig baka-baka," will you please
demonstrate to us how it is done?
(Witness demonstrating by kneeling and had her two hands on the
floor, a position similar to four-legged animal, and she stated that her
father is at her rear portion).

Q
A

And that was the first time your father taped with that position?
Yes, Sir.

Q

And what clothes were you wearing at that time when you were at
that position, if you can still remember?
Yes, Sir, I can remember; I was wearing shorts.

A

Q
A

How about your father, do you remember what clothes he was
wearing in that position?
He was wearing maong pants, Sir.

Q
A

And What was your father doing aside from having that position?
He removed my shorts and panty, Sir.

Q

And after removing your shotts and panty, what did he do?
My father inserted his penis in my vagina, Sir.

A

Q
A

That was the first time you said he raped you?
Yes, Sir.

Q
A

Do you remember the date again, the first time that he raped you?
I could no longer remember the exact date, Sir.

Q

You could only remember the month and the year?
Yes, Sir, I could not remember the date, but I remember only the
month and the year.

A

Q
A

How about the second time, do you remember when he raped you, the
second time?
I could not, Sir.43

On cross-examination, BBB stated that:

CABRERA
Q You said you were allegedly raped by your own father, sometime in
A
43

1992, will you tell us what time is that alleged incident committed to
you?
About 2:00 p.m., Sir.

TSN, May 31, 2000, pp. 6-7.
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And who were the persons in the house, at around 2:00 o'clock in the
afternoon?
The two of us only, Sir.

A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Where were your companions in the home?
By that time, my mother is working in the fann, my ate is in school,
and the rest of my siblings are playing outside, Sir.
What was your age then at the time you were allegedly raped?
I was eight years old, Sir.
You were never forced to have that position of "baka-bakalzan"?
I was forced to do that, Sir.
You were only told in mild manner, correct?
He kepts (sic) on telling me that I should do that position, although I
don't like it, he kepts (sic) on prodding me, Sir.
At that time your father was telling you art a very low voice, because
you were near to the children who are playing?
They Were playing, Sir.
Will you desctibe to us your house, what is the elevation of your
house from the ground floor?
The flooring of our house is quite elevated.
(Witness is
demonstrating a height of about one [1] foot).
Who were those children playing outside the house?
My three (3) siblings are playing outside the house; Sir.
Your house has a window fronting the yard, correct?
Yes, Sir.
And that yard was the playing ground of the children while your
father was telling you that position of "baka-bakahan'"l
They were playing in our yard, but they are playing near the house of
our neighbor, Sir. .

Q
A

How far is the house of your neighbor to your house?
(Witness demonstrating a distance of one two-arms length).

Q

And those children could hear what your father is saying?
They could not have heard what my father said, because they were
playing, Sir.

A

Q
A

Q
A

Q
A

Why, what kind of game they are playing?
They were playing hide and seek, Sir.
What time did you eat your lunch?
I took my lunch at 11:00 o'clock a.m., Sir.
Will you tell us what was the nature of your father's work at that time
you were allegedly raped?
He is jobless, Sir.
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Who is the one providing for your subsistence?
My mother, Sir.

Q
A

From where does your mother get your subsistence?
She is doing some laundry works and works in the farm, Sir.

Q
A

If your story is correct that you were allegedly raped, will you tell us
what happened to your vagina after the alleged rape?
My vagina became painful, Sir.

Q
A

Q

Was there blood that oozed in your vagina?
I do not know if there was blood, what I could feel was the pain, Sir.

A

Q

After the alleged intercourse, did you wear your panty?
Yes, Sir.

A

Q
A

Q

After the rape, what time did your mother arrive in your home?
My mother arrived at about 4:00 o'clock in the afternoon, Sir.

A

Since you were still a child, if your story is correct, why did you not
tell your mother that you were allegedly raped at 2:00 o'clock in the
afternoon?
I did not tell my mother because he threatened me, Sir.

Q
A

Were you threatened before, during, or after the rape?
Before I was taped, Sir.

Q

And you were silent after the rape, he did not threaten you anymore?
Yes, Sir, he threatened me again after he committed the rape.

A

Q
A

Q
A

Q
A

Q
A

Q
A

Q
A

Would you tell us the exact words, what did your father tell you?
He told me that if you will tell anybody, I am going to kill all of you,
Sir.
Was there any occasion on the part of your mother and you that you
were alone without the ptesence of your father; after the rape?
There was none, Sir.
You mean yout father was always in your house?
There are times that he stays outside the house, he is jobless, he hangs
around, Sir.
After you were allegedly raped, did you have any occasion in the
evening to talk to your mother immediately after this alleged rape?
There are, but then I could not tell my mother, because I was afraid of
my father, Sir.
But there was an occasion that you were together with your mother
and you could have told her what happened to you, is that correct?
Yes, there were occasions and opportunities that I could tell my
mother, but I could not because of the threat of my father, Sir.
Was there any occasion that actually happened after that threat when
you were harmed by your father?
Yes, Sir.
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When was that?
Right after that evening, Idid not do anything wrong, he just punished
us; because he is not tempered, Sir.

A

Q

Your father is hot insane, he will not do anything to you without any
reason?
Yes, because every time he has no money, he becomes ill tempered,
because he wanted to gamble, Sir.

A

Q

You are a young child then, is it hot a fact that as a loving father he
tried to discipline you, because of your mischievous acts?
AWe
do not considered that a discipline, although we feel we did not
do anything wrong, he keeps on punishing ·us, because he is ill
tempered, Sir.

Q
A

Where was your mother when your father is trying to harm you?
She is at work, Sir.

Q
A

You mean he tried to harm you when your mother is out?
When my mother is around, he punishes us every time we did
something wrong, but then he does that too when my mother is not
. around, Sir.

Q

Do you tell that to your mother that your father punished you without
any reason?
Yes, Sir.

A
Q
A

Will you tell us the date, the first you were abused by your father in
the year 1992?
Icould no longer remember the date, Sir.

Q
A

But you can recall the fifteen (15) times?
Yes, Sir.
.

Q

What is important to you is the fifteen (15) times; but the first rape is
not important to you?
Yes; Sir.

A

i.

Q
A

Q
A

You said you were last raped on February 16, 1998, is that correct?
No, Sir, December 16, 1998. February 16 was when we reported to
the police.
This last incident, did you tell your mother about this?
Yes, Sir.

Q
A

And what did your mother say?
My mother told us that we report the matter, but we told her that we
could not manage to do it, Sir.

Q
A

How were you raped on December 6, 1998?
He used his finger, Sir.

Q
A

Was there any nail in the finger?
Yes, Sir.

- 19 -

Decision

Q
A

And how did you feel when your father used his finger?
It is painful, Sir.

Q

What he used is finger only?
Yes, Sir.

A
Q
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Could it be possible that there was inside your vagina and your father
is trying to remove it? .
There is none, Sir.44 (Underscoring supplied)

A

The trial court observed that AAA;s and BBB's testimonies bear the
hallmarks of truth.
highly-credible.?"

Their testimonies are "spontaneous,

convincing and

We find no cogent reason not to apply here the oft-

repeated rule that the matter of assigning values to the declaration of
witnesses on the stand is a matter best left to the discretion of the trial court.
The trial court- has the advantage of observing the witnesses through the
different indicators of truthfulness or falsehood, such as the angry flush of an
insisted assertion or the sudden pallor of a discovered lie or the tremulous
mutter of a reluctant answer ot the forthright tone of a ready reply; or the
furtive glance, the blush of conscious shame, the hesitation, the sincere or
the flippant or sneering tone, the heat, the calmness, the yawn, the sigh, the
candor or lack of it, the scant or full realization of the solemnity of an oath,
the carriage and mien."

This doctrine assumes greater significance when

the determination of the trial court on the credibility of a witness has been
affirmed by the appellate court."

The Court has consistently ruled that no young girl would concoct a
sordid tale of defloration at the hands of her own father, undergo medical
examination, then subject herself to the stigma and embarrassment

of a

public trial, if her motive were other than a fervent desire to seek justice."
A rape victim's testimony against her parent is entitled to great weight since
Filipino children have a natural reverence and respect for their elders. These
44

.

TSN, May 31, 2000, pp. 14-20.
4S CA rollo, p. 53.
46 People v. Rayles, G.R. No. 169874, July 27, 2007, 528 SCRA 409; People v. Quijada, G.R. Nos.
115008-09, July 24, 1996,259 SCRA 191,212-213; People v. Lua, G.R. Nos. 114224-25, April 26, 1996,
256 SCRA 539, 546.
47 People v. Aguila, G.R. No. 171017, December 6, 2006,510
SCRA 642.
48 People v. Bernabe, 421 Phil. 805, 811 (2001); People v. De Guzman, 333 Phil. 50, 66 (1996).
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values are so deeply ingrained in Filipino families, and it is unthinkable for a
daughter to brazenly concoct a story of tape if such were not true."
Certainly, a rape victim or any other member of her family would not dare to
publicly expose the dishonor of the family, more specifically,

if such

accusation is against a fellow member of the family, unless the crime was, in
. so
fact, committed.

We sustain the trial court and the CA's rejection of appellant's
defense founded on denial and alibi. Denial and alibi, being weak defenses,
cannot overcome the positive testitnonies of the offended parties and their
witnesses. As this Court has reiterated often enough, denial and alibi cannot
prevail over positive

identification

of the accused by the prosecution

witnesses.I' The positive, consistent and straightforward testimonies of the
victims and the other witnesses for the People sufficiently established
appellant's culpability.

In otder to merit credibility, alibi must be buttressed by strong
evidence of non-culpability.

Verily; for the said defense to prosper, accused

must prove hot only that he was at some other place at the time of the
commission of the crime, but also that it was physically impossible for him
to be at the locus criminis or its immediate vicinity. 52 Appellant dismally
failed to discharge this onus.

The trial court and the CA, however; both blundered in convicting
appellant of multiple rape of AAA and BBB, from January
December

1998 and from January

1992 up to December

1990 to
6, 1998,

respectively.

People v. Pandapatan, G.R. No. 173050, April 13, 2007, 521 SeRA 304, citing People v. Mangitngit,
G.R. No. 171270, September 20,2006,502 SeRA 560, 5.74.
50 People v. Esperanza, 453 Phil. 54, 74-75 (2003), citing People v. Villaraza, G.R. Nos. 131848-50,
September 5,2000,339 SeRA 666.
51 People v. Lachica, G.R. No. 143677, May 9, 2002, 382 SeRA 162; People v. Lozano, G.R. No. 126149,
December 7,2001,371 SeRA 546.
52 People v. Lachica, supra; People v. Calla, G.R. No. 139229, April 22, 2002, 381 SeRA 435.

49
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The RTC and the CA convicted appellant of multiple rapes under two
separate informations, Criminal Cases Nos. 2638 and 2650. However, both
the trial and appellate courts erroneously sentenced him to a single death
penalty for each information.

We find that appellant is guilty of two qualified rapes, instead of
multiple rapes under Criminal. Case No. 2650, and only one qualified rape,
not multiple, under Criminal Case No. 2638. The legal basis for conviction
for as many offenses as are chatged and proved is Section 3, Rule 120 of the
2000 Rules of Criminal Procedure.Y

It is axiomatic that each and every charge of tape is a separate and
distinct crime. Verily; each of the alleged incidents of rape charged should
be proven beyond reasona bl e doubt.

54

.

In People v. Matugas,

55

.

the Court

aptly ruled:

This Court cannot thus sustain the conviction of accused-appellant
for 29 counts of rape because only two incidents were sufficiently proven
by the prosecution. While we do hot doubt that she was raped on other
dates, we cannot ascertain the exact number of times she was actually
taped. It must be remembered that each and every charge of rape is a
separate and distinct crime so that each of the 27 other alleged incidents of
rape charged should be proven beyond reasonable doubt. If, as
complainant claimed, the number could be more, the possibility that it
could be much less than 27 cannot be discounted."

In People v. De la Torre." the Court held that:

Each and every charge of rape is a separate and distinct crime;
hence, each of the eight other rape charges should be proven beyond

Section 3, Rule 120 of the 2000 Rules of Criminal Procedure states:
Sec. 3. Judgment for Two or More Offenses. - When two or more offenses are charged in a
single complaint or information but the accused fails to object to it before trial, the court may
convict him of as many offenses as are charged and proved, and impose on him the penalty for each
offense, setting out separately the findings of fact and law in each offense.
54 People v. Matugas, G.R. Nos. 139698-726, February 20, 2002, 377 SCRA 434,447; People v. Tagud,
G.R. No. 140733, January 30, 2002, 375 SCRA 291,309; People v. Baring. G.R. No. 137933, January 28,
2002,374 SCRA 696, 712.
55 People v. Matugas, supra.
56 Id. at 446-44T
57 G.R. Nos. 121213 & 121216-23, January 13,2004,419
SCRA 18.

53
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reasonable doubt. The prosecution is required to establish, by the
necessary quantum of proof, the elements of rape for each charge. Baby
Jane's testimony on the first rape charge was explicit, detailing the
participation of each appellant in the offense and clearly illustrating all the
elements of the offense of tape. However her simple assertion that the
subsequent rapes occurred in exactly the same manner as in previous
incidents is clearly inadequate and grossly insufficient to establish to. a
degree of moral certainty the guilt of the appellants insofar as the eight
tape charges are concerned. Her testimony was too general as it failed to
focus on material details as to how each of the subsequent acts was
committed.
Even her testimony on cross-examination did not add
anything to support her accusations of subsequent rape. Thus, only the
rape alleged to have been committed on September 1992 was proven
beyond reasonable doubt and the appellants may be penalized only for this
offense.58

In the case under review; the evidence bear out that what were proved
by the People beyond reasonable doubt in Criminal Case No. 2650 were the
rapes committed by appellant on AAA sometime in 1990 and then again on
March 25, 1996. AAA was categorical that she was first raped by appellant
sometime in 1990;
straightforward.

Her account of the first rape was vivid, candid and

She further disclosed that appellant repeatedly abused her.

However, when asked by the court to clarify her claim that the sexual abuses
were repeated, AAA failed to supply the details. But she was able to recount
the last incident of rape on March 25, 1996. According to her, that day was
of significance to her since she graduated from primary school on that day.59

Applying De la Torre, We hold that AAA's
subsequent

assertion that the

rapes occurred in exactly the same manner as in previous

incidents is clearly inadequate and grossly insufficient to establish to a
degree of moral certainty the guilt of appellant insofar as the other rape
incidents are concerned. Her testimony was too general as it failed to focus
on material details as to how each of the subsequent acts was committed. In
fine, appellant should have been convicted, in Criminal Case No. 2650, only
of the qualified rape of AAA sometime in 1990 and then again on March 25,
1996.

58
59

People v. De la Torre, id. at 36.
TS N , JW1e 29, 2000, pp. 5-9.
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With respect to private complainant BBB in Criminal Case No. 2638,
what is extant from the records is that appellant succeeded in raping her in
January 1992. BBB, like AAA, failed to give an account of the alleged rape
subsequent to January 1992 when she testified in the court below.t" As with
AAA, We hold that BBB's account of the rapes subsequent to January 1992
but before December 6, 1998 is too general and unconvincing.

Likewise borne by the records is the insertion of appellant's finger
into BBB's vagina on December 6; 1998. BBB testified that appellant raped
her for the last time on December 6, 1998. When asked by the court to
clarify what she meant, BBB disclosed that appellant inserted his finger into
.

her vagina.

6l

What appellant did was rape by sexual assault, punishable under
Article 266.;A, paragraph 2 of the Revised Penal Code, as amended by
Republic Act (R.A.) No. 8353. The said law provides:

Art. 266-A.
committed-

Rape;

when and how committed.

-

Rape

IS

1) By a man who shall have carnal knowledge of a woman under
any of the following circumstances:
a)

Through force, threat or intimidation;

b)

When the offended party is deprived of reason or
otherwise unconscious;

c)

By means of fraudulent machination or grave abuse of
authority; and

d)

When the offended party is under twelve (12) years of
age or is demented, even though none of the
circumstances mentioned above be present.

2) By any person who. under any of the circumstances mentioned
in paragraph 1 hereof. shall commit an act of sexual assault by inserting
his penis into another person's mouth or anal orifice. or any instrument or

60

61

TSN, May 31, 2000, pp. 6-7, 14-20.
Id. at 14-20.
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object, into the genital or anal orifice of another person.
supplied)

(Underscoring

Rape by sexual assault was introduced into our penal system via the
amendatory Anti-Rape Law of 1997 (R.A. No. 8353), which took effect on
October 22, 1997. With these amendments, rape was reclassified as a crime
against person and not merely a critne against chastity."

Consideting that the law was already in force at the time of the
insertion of appellant's finger into BBB's vagina on December 6, 1998; he
should have been prosecuted and tried for rape by sexual assault and not
under the traditional definition of rape. The People, however, failed in this
regard. That is fatal.

Sections 8 and 9 of the 2000 Rules of Criminal Procedure state:

Sec. 8. Designation of the offense. - The complaint or information
shall state the designation of the offense given by the statute, aver the acts
or omissions constituting the offense; and specify its qualifying and
aggravating circumstances. If there is no designation of the offense,
reference shall be made to the section or subsection of the statute
punishing it.
Sec. 9. Cause of the accusation. - The acts or omISSIOns
complained of as constituting the offense and the qualifying and
aggravating circumstances must be stated in ordinary and concise
language and not necessarily in the language used in the statute but in
terms sufficient to enable a person of cotnmon understanding to know
what offense is being charged as well as its qualifying and aggravating
circumstances for the court to pronounce judgment.

Under the new rules, the information or complaint must state the
designation of the offense given by the statute and specify its qualifying and
generic aggravating circumstances.

Otherwise stated, the accused will not

be convicted for the offense proved during the trial if it was not properly
alleged in the information.

Although the rule took effect on December 1,

2000, the same may be applied retroactively because it is a cardinal rule that

62
63

Revised Penal Code, Art. 266-A, as amended by R.A. No. 8353.
People v. Fetalino, G.R. No. 174472, June 19,2007,525 SCRA 170.

G.R. No. 167756

- 25 -

Decision

rules of criminal procedure are given retroactive application insofar as they
benefit the accuse d .64

In sum, in Criminal Case No. 2638, appellant should have been
convicted only of the qualified rape of BBB in January 1992. The rape by
sexual assault committed on December 6, 1998, although proven, should not
have been considered by the trial and appellate courts for lack of a proper
allegation in the information.

We go now to the penalty and the award of damages.

Appellant is liable for the tape of AAA sometime in 1990 and on
March 25; 199q. He is also guilty of raping BBB in January 1992. At that
time, the law penalizing rape was still Article 335 of the Revised Penal
Code, as amended by R.A. No. 7659. The said law provides:

Art. 335. When and how rape is committed.
xxxx
The death penalty shall also be imposed if the crime of rape is
committed-with any of the following attendant circumstances:
1.

When the victim is under eighteen (18) years of age
and the offender is a parent, ascendant, step-parent,
guardian, relative by consanguinity or affinity within
the third civil degree, or the common-law spouse of the
parent of the victim.

In view of the passage of R.A; No; 9346 entitled, "An Act Prohibiting
the Imposition of Death Penalty in the Philippines," the death penalty should
be downgraded.

Pursuant to Section 2 of the said law, the penalty to be

meted out to appellant shall be reclusion perpetua.

Section 2.
imposed:

64

Said section reads:

In lieu of the death penalty, the following shall be

People v. Vallejo. G.R. No. 125784, November 19, 2003, 416 SeRA 193.
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(a) the penalty of reclusion perpetua, when the law
violated makes use of the nomenclature of the
penalties of the Revised Penal Code; or
(b) the penalty of life imprisonment, when the law violated
does not make use of the nomenclature of the penalties
of the Revised Penal Code.

Notwithstanding the reduction of the penalty imposed on appellant, he
\

.

is not eligible for parole following Section 3 of the said law; which provides:

Section 3. Persons convicted of offenses punished with reclusion
perpetua, or whose sentences will be reduced to reclusion perpetua, by
reason of this Act, shall not be eligible for parole under Act No. 4103,
otherwise known as the Indeterminate Sentence Law, as amended.

With regard to the award of damages, the same must be modified.
The CA correctly increased the amount of indemnity from P,SO,OOO.OOto
I!75,000.00

each for AAA and BBB.

Civil indemnity of 1175,000.00 is

warranted if the crime is qualified by circumstances which warrant the
imposition of the death penalty.f

The award of additional P,2S,000.00 each

by way of exemplary damages deserves affirmance due to the presence of
the qualifying circumstances of minority and relationship.t?

However, the CA erred in affirming the RTC award of moral damages
of 1150,000.00 .which should be increased to 1175;000.00 without need of
pleading or proof of basis."

WHEREFORE, the appealed judgment

IS

AFFIRMED WITH

MODIFICATION, as follows:

(1) In Criminal Case No. 2650, appellant Jerry Nazareno is hereby
found GUlL TV of two counts of qualified rape and is sentenced to
reclusion perpetua for each felony, without eligibility for parole.

He is

:: People v. Barcena, G.R. No. 168737, February l6, 2006,482 SeRA 543,561.
People v. Arsayo, G.R. No. 166546, September 26,2001, 503 SeRA 275; People v. Bonghanoy, G.R.
No. 124097, June 17, 1999,308 SeRA 383,394; New Civil Code, Art. 2230.
67 People v. Alfaro, 458 Phil. 942, 963 (2003).
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further ordered to indemnify the victim in the amount ofP75,OOO.OO,another
P75,OOO.OOin moral damages and P25,OOO.OOin exemplary damages, for
each count.

(2) In Criminal Case No. 2638, appellant is found GUILTY of one
count of qualified rape and is sentenced to reclusion perpetua
eligibility

without

for parole. He is likewise ordered to pay the complainant

P75;OOO.OO as civil

indemnity,

P75,OOO.OO as moral

damages

and

P25,OOO.OOas exemplary damages.

SO ORDERED.
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DECISION
VELASCO, JR., J.:

This is an appeal from the August 10, 2009 Decision of the Court of Appeals (CA) in
CA-G.R. CR-H.C. No. 03234, which affirmed the February 4, 2008 Decision of the Regional
Trial Court (RTC), Branch 106 in Quezon City, in Criminal Case No. Q-05-136600. The RTC
found accused Joselito Orje guilty beyond reasonable doubt of rape and sentenced him to
suffer the penalty of reclusion perpetua.
The Facts
The information charging the accused with rape reads as follows:
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That on or about the 1st day of September, 2005, in Quezon City, Philippines, the
above-named accused, being then the father, did then and there, willfully, unlawfully and
[1]
feloniously, by means of force and intimidation have sexual intercourse with one [AAA], his
own daughter, a minor 16 years old, inside their residence located at [XXX], this City, against
her will and without consent, thereby degrading or demeaning the intrinsic worth and dignity
of the said offended party as a human being.
[2]
CONTRARY TO LAW.

Accused pleaded not guilty to the above charge. During the pre-trial, the parties
stipulated on the following relevant facts:
(1) AAA is accused’s biological daughter;
(2) AAA was only 16 years old at the time of the alleged rape incident, subject to the
presentation of her original certificate of live birth; and
(3) Accused and AAA were staying in the same house at the time of the alleged incident.
[3]
The prosecution later presented AAA’s Certificate of Live Birth (Exhibit “E”).
Version of the Prosecution
At the trial, the prosecution presented, as witnesses, AAA and medico-legal officer
Police Inspector Edilberto Antonio (P/Insp. Antonio).
AAA testified sleeping in their house and waking up at around six o’clock in the evening
of September 1, 2005 with the feeling of something heavy pressing on her body. It turned out to
be her father, the accused, on top of her. At that point, accused proceeded to strip her of her
shorts, then her underwear and then inserted his penis into her vagina. She attempted to shout
and struggled to break free, but her efforts proved futile at the start as he was holding her hands
and covering her mouth at the same time. Eventually, however, she succeeded in extricating
[4]
herself and got hold of a chair which she threw at the accused.
AAA further narrated that two days after that harrowing incident, accused slapped her for
arriving home late. Thereafter, AAA repaired to her bedroom and took a bath. As she was
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combing her hair after her bath, accused suddenly came up from behind and started to fondle
her breasts. This turn of events prompted AAA to run to her cousin (BBB) for help and, in the
latter’s house, AAA confided what she had just gone through. BBB informed her parents who,
[5]
in turn, reported the matter to the police. Accused’s arrest followed.
AAA also testified that, apart from the above incidents, accused also molested her in
December 2003 and again on March 15, 2004. She, however, kept both painful episodes to
herself out of fear that her father would make good on his threat to kill her mother. AAA
likened the abuse she received in the hands of her father to being treated as a prostitute. On the
[6]
witness stand, she stated wanting her father to land in jail for what he had done to her.
Marked as Exhibit “B” and adduced in evidence was Medico-Legal Report No.
M-3314-05 dated September 9, 2005, containing, among others, the following entries:
“Findings: hymen, Presence of deep healed laceration at 2, 4, 7 or 8 o’clock position.
Conclusion: Genetal [sic] examination [conducted on AAA] shows clear evidence of
[7]
penetrating trauma.”
This means, according to P/Insp. Antonio, that something entered or
was inserted into AAA’s vagina causing lacerations. The depth of the hymenal lacerations
indicates, so P/Insp. Antonio testified, a forceful insertion or penetration of something into the
[8]
vagina.
Version of the Defense
The defense called to the witness stand AAA who earlier executed a Sinumpaang
Salaysay (hereinafter referred to also as affidavit of desistance), in which she expressed her
desire to desist from pursuing the sham case against her father. As she explained while
testifying this time, the rape incidents never happened. AAA pointed to her aunt, CCC, as
having compelled her to falsely accuse her father to get back at him for leaving the family
when AAA was barely nine years old. AAA also testified being mad at the appellant for the
[9]
slap she got after arriving home late one rainy night.
Dated December 16, 2005, the Sinumpaang Salaysay partly reads as follows:
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Na aking pong iniuurong ang aking habla sa aking ama na si Joselito Orge [sic], sa
kasong rape;
Na wala pong katotohanan ang aking habla laban sa kanya. Na ang lumabas na
positibong resulta tungkol sa pagkapilas ng aking pagkababae ay gawa naming ng aking
kasintahan;
Na mahal ko po ang aking mga magulang, na ang aking habla laban sa aking ama ay
dahil lamang sa galit sa kanya matapos na ako’y kanyang pagalitan;
Na ako po ay handing magpatawad sa aking ama sa kanyang nagawa sa akin at ako’y
handa naring humingi ng tawad sa kanya sa aking mga kamalian;
Na ang aking sinumpaang salaysay ay buong puso kong lalagdaan ng walang
[10]
pananakot, pangako o ano mang katumbas na halaga kapalit na pag-urong ko sa habla.

The Rulings of the RTC and CA

On February 4, 2008, the RTC rendered judgment finding accused guilty beyond
reasonable doubt of the crime charged, disposing as follows:
IN VIEW WHEREOF, accused JOSELITO ORJE y BORCE is hereby found guilty
beyond reasonable doubt of the crime of RAPE under Art. 266-A, in relation to R.A. 7610,
and he is sentenced to suffer the penalty of RECLUSION PERPETUA without eligibility for
parole; to pay the private complainant the amount of P75,000.00 as civil indemnity;
P75,000.00 as moral damages, and P25,000.00 as exemplary damages. No costs.
[11]
SO ORDERED.

The trial court appreciated in its Decision the twin qualifying aggravating circumstances
of minority and relationship.
[12]
On appeal, the CA affirmed
the RTC’s Decision, noting AAA’s unequivocal
testimony in court while responding to questions from the prosecuting fiscal on the rape
incidents. For reasons articulated in its Decision dated August 10, 2009, the CA, just like the

10/10/2014 10:44 AM

G.R. No. 189579

5 of 14

http://sc.judiciary.gov.ph/jurisprudence/2011/september2011/189579.htm

[13]
RTC, gave short shrift to AAA’s recantation.

On August 24, 2009, accused filed a Notice of Appeal, which the CA gave due course to
and directed the elevation of the records to this Court. In response to a Resolution for the
submission of supplemental briefs, if they so desired, the parties, by separate manifestations,
informed the Court that they are no longer submitting supplemental briefs, but are each
maintaining their positions and arguments in their respective briefs filed with the CA.

The Issue
The sole issue, as raised and argued before the CA, boils down to the question of
whether or not the prosecution has established accused-appellant’s guilt beyond the reasonable
doubt.
This Court’s Ruling
It should be stressed at the outset that while it is not a trier of facts and is not wont to
winnow and re-asses anew the evidence adduced below, it still behooves the Court, in criminal
cases falling under its review jurisdiction pursuant to Article VIII, Section 5(2) of the
[14]
Constitution,
to take a careful and hard look at the testimony given in rape cases. The
Court is constantly mindful of the pernicious consequences that a rape charge bears on both the
[15]
accused and the private complainant.
It exposes both to humiliation, hatred and anxieties,
more so if the element of kinship comes into the picture. And to stress familiar dicta, an
accusation for rape can be made with facility, albeit difficult to prove, but more difficult for the
accused, though innocent, to disprove, and that conviction in rape cases usually rests solely on
[16]
the basis of the testimony of the offended party.
This attitude of caution and
circumspection becomes all the more compelling in this case in light of the recantation of a key
witness, the victim herself.
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We deny the appeal.
The following are the elements of rape as provided under Art. 266-A of the Revised
Penal Code (RPC), as amended: (1) that the accused had carnal knowledge of a woman; and
(2) the accused accomplished such act (a) through the use of force or intimidation, or (b) when
the victim is deprived of reason or otherwise unconscious, or (c) when the victim is under 12
[17]
years of age or is demented.
In determining whether the elements of rape have been established by the prosecution,
courts recognize that conviction or acquittal depends almost always entirely on the credibility
[18]
of the victim’s testimony, the crime being ordinarily perpetrated in seclusion
and only the
[19]
participants can testify as to its occurrence.
Hence, the matter of AAA’s credibility is front and foremost before the Court.
That credibility, accused-appellant urges, has been shattered to pieces by her recantation
of her previous testimony. The Court is not persuaded.
When called by the prosecution to testify on January 20, 2006, AAA pointed at accusedappellant as the person who raped her. There can be no mistake about the identification as she
and accused-appellant were family, living under the same roof. Her testimony, as uniformly
found by the trial and appellate courts, was clear, categorical and straightforward and
withstood an intense cross-examination. It was observed, too, that consistency on material
points marked her recollection of the details of the sexual molestation, including how she
struggled, at that precise time, to free herself from her father’s hold. Her claim of being a rape
victim found corroboration by the medical findings of the examining medico-legal officer. We
reproduce a portion of AAA’s direct testimony on January 20, 2006:
Fiscal Mangente
Q
On September 1, 2005, about 6:00 o’clock in the evening do you recall if there was any
unusual incident that happened?
A
There was.
Q
Where were you then at that particular date and time?
A
I was at home.
Q

Could you tell us what was that unusual incident [that] happened while you were inside
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your residence?
A
I was then sleeping and my siblings [were] outside the house. My father was inside the
house and it was me and my father who were inside the house.
Q
A

Could you tell this court where you were living then?
xxxx

Q
A

What happened while you were sleeping in your house with your father?
I felt that he suddenly approached me and put himself on top of me.

Q
When you realized that your father [was] putting himself on top of you what did you do
if any?
A
I was struggling and while I was struggling he held my two hands and I was not able to
move anymore.
Q

What other things did your father do aside from putting his hands in your mouth?

ATTY ALMONTE
There was no mention that the hands of the accused [were] put in the mouth, what was
stated by the witness was he held her hands and [she] was not able to move.
FISCAL MANGENTE
Q
After holding your hands what other things did accused do if any?
A
He closed my mouth [with] his hands and I felt that his private part was put inside my
private part.
Q
[Did] you have any clothing at the time that you said your father was putting his private
part [in] your private part?
A
Yes, sir.
Q
A

Could you tell us what was your clothing at that time?
T-shirt.

Q
A

And how about underwear?
Short[s].

Q
A

So, while your father was doing that to you what did you do?
I was crying.

Q
A

Did you shout for help?
I could not shout because one of his hands covered my mouth.

Q

So, after that incident what did you do, if any?
[20]
I [ran] away from him.

A

We fully agree with the findings of the RTC, as affirmed by the CA, that accusedappellant sexually abused AAA in the early hours of the evening of September 1, 2005. Both
courts were correct in giving credence to AAA’s positive testimony the first time around
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notwithstanding her retraction of her previous testimonies and the allegations contained in her
affidavit of desistance. Indeed, there is no cogent reason to deviate from their findings as to
AAA’s credibility as a prosecution witness and the weight and value they accorded her sworn
accounts.
Rape is no longer considered a personal criminal offense listed as among the crimes
against chastity defined and punishable under Title 11 of the RPC, as amended. Republic Act
No. (RA) 8353, or the Anti-Rape Law of 1997, has reclassified rape as a crime against
[21]
persons.

In effect, rape may now be prosecuted de oficio; a complaint for rape commenced

[22]
As corollary proposition,
by the offended party is no longer necessary for its prosecution.
an affidavit of desistance by the complaining witness is not, by itself, a ground for the
[23]
dismissal of a rape action over which the court has already assumed jurisdiction.
[24]
Courts look with disfavor on affidavits of desistance and/or retraction.

In People v.

Bation, We explained why:
x x x [An affidavit of desistance] can easily be secured from poor and ignorant
witnesses, usually for monetary considerations and because it is quite incredible that after
going through the process of having the accused apprehended by the police, positively
identifying him as the rapist, and enduring humiliation and examination of her private parts,
the victim would suddenly declare that the wrongful act of the accused does not merit
[25]
prosecution.

And still another reason:
[A]n affidavit of desistance is merely an additional ground to buttress the accused’s
defenses, not the sole consideration that can result in acquittal. There must be other
circumstances which, when coupled with the retraction or desistance, create doubts as to
the truth of the testimony given by the witnesses at the trial and accepted by the
[26]
judge.
(Emphasis added.)

Accused-appellant cannot plausibly bank on AAA’s affidavit of desistance,
complemented by her testimony for the defense, as an exonerating vehicle for his dastardly act.
Other than the retraction or desistance affidavit, nothing in the records would show any other
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circumstance of substance accepted by the trial court that would becloud the veracity of AAA’s
earlier inculpating testimony.
As long as the complaining witness musters the test of credibility and consistency, her
testimony deserves full faith and confidence and cannot be discarded. And if such testimony is
clear and credible to establish the crime beyond reasonable doubt, a conviction of rape based
on it may lie even if she subsequently retracted her earlier testimony. So it must be here. As
We ruled:
A retraction x x x is exceedingly unreliable for there is always the probability that such
recantation may later on be repudiated. It can easily be obtained from witnesses through
intimidation or monetary consideration. Like any other testimony, it is subject to the test of
credibility based on the relevant circumstances and, especially, on the demeanor of the witness
[27]
on the stand.

As the appellate court correctly held, citing case law, AAA’s testimony deserves full
credence, notwithstanding her subsequent retraction. We are reproducing with approval what
the CA wrote in this regard:
Mere retraction by a witness or complainant of her testimony does not necessarily
vitiate the original testimony or statement. x x x The previous testimony and the subsequent
one must be carefully compared and the circumstances under which each was given and the
reason and motives for the change carefully scrutinized. The veracity of each statement or
testimony must be tested by the credibility of the witness, which is left for the judge to decide.
Only when there exists special circumstances in the case which when coupled with the
retraction raise doubts as to the truth of the testimony or statement given, can a retraction be
considered and upheld. x x x
In this case, AAA alleged in her affidavit of desistance that she fabricated the case
against her father because she got angry when he slapped her for [coming] x x x home late at
night and that she was just induced and forced by her aunt, CCC, to file a case for rape
because the latter was so mad at her father for leaving her mother for eight (8) years. We do
not agree. It must be emphasized that a daughter, especially one in her minority, would not
accuse her own father of such unspeakable crime as incestuous rape had she really not been
aggrieved. AAA withstood all the rigors of the case. x x x If it was true that she merely made
up the charge, she should have been bothered by her conscience at the sight of her father in
prison. It was only when she returned to her family’s custody that she made the retraction.
Before that, she maintained her story that she was raped and withstood cross-examination.
As to the allegation that her aunt only forced her to file a complaint for rape, it should
be noted that it was AAA who sought for her cousin’s [CCC’s daughter] help and not the other
way around. x x x During her testimony, [AAA] was always accompanied by the DWSD social
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worker and not once did CCC appear when AAA was testifying. Besides no aunt x x x would
possibly wish to stamp a minor falsely with the stigma that follows rape only for the purpose of
[28]
punishing someone for a flimsy reason that doesn’t even concern her personally.

Indeed, a daughter angered by a single slapping incident and an aunt who wishes to get
back at a brother-in-law for abandoning his family would not typically go so far as to falsely
accuse a man of rape. Normal human experience does not support such behavioral decisions of
frightful implication consequence. Given the stigma of a public trial where the humiliating
details of sexual molestation and the embarrassing findings of the medical-legal are laid bare
before the court, it is, to be sure, unthinkable, if not entirely preposterous, for a daughter of
tender years to concoct a tale of rape against her own father if her motive were other than to
have the culprit punished.
But the trial court gave the simple but arguably the more compelling reason why AAA’s
affidavit of desistance should altogether be rejected. According to the RTC, AAA executed the
document on December 16, 2005, or two months after the rape incident happened. Yet, when
AAA testified on January 20, 2006 against accused-appellant, no mention was made
whatsoever of the affidavit, much less of its contents which attributed her loss of virginity to
what she and her purported boyfriend did together. During her January 20, 2006 testimony,
AAA minced no words in venting her anger against accused-appellant and about her wish to
see him in prison as a consequence of a guilty verdict. AAA’s responses to the public
prosecutor’s questions speak for themselves:
FISCAL MANGENTE: Q: How do you express yourself about what you felt about
your father? A: I am ashamed.
Q: After your father have done this to you and you know that there will legal
consequences, if ever the court would be able to decide this case and your father will be
convicted and there will be a penalty imposed on him you are still willing to push through with
the complaint of yours? A: Yes sir
Q: Why? A: Because of what he did to me ‘sobrang baboy’.
Q: And you could not forgive your father ….? A: I can forgive my father but I cannot
[29]
accept that he is going to be free. I want him to be imprisoned.

In all, the commission of rape by accused-appellant has been sufficiently established. As
earlier indicated, the parties have stipulated during the pre-trial that AAA, then 16 years of age
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when the incident occurred, is accused-appellant’s biological daughter. AAA’s age and her
relationship with accused-appellant were alleged in the information and AAA testified to these
facts. Thus, the RTC correctly convicted accused-appellant of qualified rape as defined and
penalized by Art. 266-B of the RPC, thus:
ART. 266-B. Penalties. x x x The death penalty shall also be imposed if the crime of
rape is committed with any of the following aggravating/qualifying circumstances:
1) When the victim is under eighteen (18) years of age and the offender is a parent x x x

With the abolition of the death penalty by RA 9346, the penalty for qualified rape is
reclusion perpetua. The imposition of the penalty of reclusion perpetua by the RTC without
eligibility for parole is correct.
Pecuniary Liability
The Court affirms the award of PhP 75,000 as civil indemnity and PhP 75,000 as moral
damages. Civil indemnity ex delicto is mandatory on the finding that rape was committed,
[30]
while moral damages are assessable upon such finding without need of proof.
The presence
of aggravating circumstance entitles the offended party to exemplary damages. Thus, We also
affirm the award for exemplary damages, but, pursuant to established jurisprudence, in the
[31]
amount of PhP 30,000,
up from the PhP 25,000 fixed by the RTC and affirmed by the CA.
WHEREFORE, the appeal is DENIED. The CA Decision in CA-G.R. CR-H.C. No.
03234 finding accused-appellant guilty beyond reasonable doubt of qualified rape is
AFFIRMED with the MODIFICATION that the amount of exemplary damages is increased
to PhP 30,000.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice
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x---------------------------------------------------------------------------------------x
DECISION
BERSAMIN, J.:
Circumstantial evidence is admissible as proof to establish both the commission of a
crime and the identity of the culprit.
Under review is the conviction of Edmundo Villaflores for rape with homicide by the
Regional Trial Court (RTC), Branch 128, in Caloocan City based on circumstantial evidence.
The Court of Appeals (CA) affirmed the conviction with modification on February 22, 2007.
[2]

The victim was Marita,
[3]

certificate of live birth.

[1]

a girl who was born on October 29, 1994 based on her

When her very young life was snuffed out by strangulation on July

2, 1999, she was only four years and eight months old.

[4]

She had been playing at the rear of

their residence in Bagong Silang, Caloocan City in the morning of July 2, 1999 when Julia, her
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[5]

mother, first noticed her missing from home.

By noontime, because Marita had not turned

up, Julia called her husband Manito at his workplace in Pasig City, and told him about Marita
being missing.

[6]

Manito rushed home and arrived there at about 2 pm,

[7]

and immediately he

and Julia went in search of their daughter until 11 pm, inquiring from house to house in the
[8]

vicinity. They did not find her.
Marita was missing.

[9]

At 6 am of the next day, Manito reported to the police that

In her desperation, Julia sought out a clairvoyant (manghuhula) in an

adjacent barangay, and the latter hinted that Marita might be found only five houses away from
their own. Following the clairvoyant’s direction, they found Marita’s lifeless body covered with
a blue and yellow sack

[10]

inside the comfort room of an abandoned house about five
[11]

structures away from their own house.

Her face was black and blue, and bloody.

[12]

She

had been tortured and strangled till death.
The ensuing police investigation led to two witnesses, Aldrin Bautista and Jovy
Solidum, who indicated that Villaflores might be the culprit who had raped and killed
[13]

Marita.

The police thus arrested Villaflores at around 5 pm of July 3, 1999 just as he was
[14]

alighting from a vehicle.

On July 7, 1999, the City Prosecutor of Caloocan City filed in the RTC the information
charging Villaflores with rape with homicide committed as follows:

[15]

That on or about the 2nd day of July, 1999 in Caloocan City, Metro Manila, and within
the jurisdiction of this Honorable Court, the above-named accused with lewd design and by
means of force, violence and intimidation employed upon the person of one Marita, a minor of
five (5) years old, did then and there willfully, unlawfully and feloniously lie and have sexual
intercourse with said Marita, against the latter’s will and without her consent, and thereafter
with deliberate intent to kill beat the minor and choked her with nylon cord which caused the
latter’s death.
CONTRARY TO LAW.

Arraigned on August 19, 1999, Villaflores pleaded not guilty to the crime charged.

[16]
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The CA summarized the evidence of the State in its decision, viz:
After pre-trial was terminated, the trial proceeded with the prosecution presenting
witnesses namely, Aldrin Bautista, Jovie Solidum, Manito, Dr. Jose Arnel Marquez, SPO2
Protacio Magtajas, SPO2 Arsenio Nacis, PO3 Rodelio Ortiz, PO Harold Blanco and PO Sonny
Boy Tepase.
From their testimonies, it is gathered that in the afternoon of July 3, 1999, the lifeless
body of a 5-year old child, Marita (hereinafter Marita) born on October 21, 1994, (see
Certificate of Live Birth marked as Exhibit K) was discovered by her father, Manito
(hereinafter Manito) beside a toilet bowl at an unoccupied house about 5 houses away from
their residence in Phase 9, Bagong Silang, Caloocan City. The day before at about noon time
his wife called him up at his work place informing him that their daughter was missing,
prompting Jessie to hie home and search for the child. He went around possible places,
inquiring from neighbors but no one could provide any lead until the following morning when
his wife in desperation, consulted a “manghuhula” at a nearby barangay. According to the
“manghuhula” his daughter was just at the 5th house from his house. And that was how he
tracked down his daughter in exact location. She was covered with a blue sack with her face
bloodied and her body soaked to the skin. He found a yellow sack under her head and a white
rope around her neck about 2 and a half feet long and the diameter, about the size of his
middle finger. There were onlookers around when the NBI and policemen from Sub-station 6
arrived at the scene. The SOCO Team took pictures of Marita. Jessie was investigated and his
statements were marked Exhibits C, D and D-1. He incurred funeral expenses in the total
amount of P52,000.00 marked as Exhibit L and sub-markings. (See other expenses marked as
Exhibit M and sub-markings).
Two (2) witnesses, Aldrin Bautista and Jovie Solidum, came forward and narrated that at
about 10:00 o’clock in the morning of July 2, 1999, they saw Edmundo Villaflores, known in
the neighborhood by his Batman tag and a neighbor of the [victim’s family], leading Marita by
the hand (“umakay sa bata”). At about noon time they were at Batman’s house where they
used shabu for a while. Both Aldrin and Jovie are drug users. Aldrin sports a “sputnik” tattoo
mark on his body while Jovie belongs to the T.C.G. (“through crusher gangster”). While in
Batman’s place, although he did not see Marita, Jovie presumed that Batman was hiding the
child at the back of the house. Jovie related that about 3:00 o’clock in the afternoon of the
same day, he heard cries of a child as he passed by the house of Batman (“Narinig ko pong
umiiyak ang batang babae at umuungol”). At about 7:00 o’clock in the evening, Jovie saw
again Batman carrying a yellow sack towards a vacant house. He thought that the child must
have been in the sack because it appeared heavy. It was the sack that he saw earlier in the
house of Batman.
Among the first to respond to the report that the dead body of a child was found was
SPO2 PROTACIO MAGTAJAS, investigator at Sub-station 6 Bagong Silang, Caloocan City
who was dispatched by Police Chief Inspector Alfredo Corpuz. His OIC, SPO2 Arsenio Nacis
called the SOCO Team and on different vehicles they proceeded to Bagong Silang, Phase 9
arriving there at about 2 o:clock in the afternoon of July 3, 1999. They saw the body of the
child at the back portion of an abandoned house where he himself recovered pieces of
evidence such as the nylon rope (Exhibit N) and the yellow sack inside the comfort room. The
child appeared black and blue, (kawawa yong bata wasak ang mukha”). He saw blood stains
on her lips and when he removed the sack covering her body, he also saw blood stains in her
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vagina. The yellow sack that he was referring to when brought out in court had already a
greenish and fleshy color. The sack was no longer in the same condition when recovered,
saying, when asked by the Court: “medyo buo pa, hindi pa ho ganyang sira-sira.” There was
another sack, colored blue, which was used to cover the face of the child while the yellow sack
was at the back of the victim. He forgot about the blue sack when SOCO Team arrived
because they were the ones who brought the body to the funeral parlor. He had already
interviewed some person when the SOCO Team arrived composed of Inspector Abraham
Pelotin, their team leader, and 2 other members. He was the one who took the statement of the
wife of Edmundo Villaflores, Erlinda, and turned over the pieces of evidence to Police Officer
SPO2 Arsenio Nacis who placed a tag to mark the items. When the SOCO Team arrived, a
separate investigation was conducted by Inspector Pelotin.
PO3 RODELIO ORTIZ, assigned at Station 1, Caloocan City Police Station, as a police
investigator, took the sworn statement of Aldrin Bautista upon instruction of his chief, SPO2
Arsenio Nacis, asked Aldrin to read his statement after which he signed the document then
gave it to investigator, SPO2 Protacio Magtajas. During the investigation, he caused the
confrontation between Aldrin Bautista and Edmundo Villaflores. Aldrin went closer to the
detention cell from where he identified and pointed to Villaflores as the one who abducted the
child. Villaflores appeared angry.
SPO2 ARSENIO NACIS’ participation was to supervise the preparation of the
documents to be submitted for inquest to the fiscal. He asked the investigator to prepare the
affidavit of the victim’s father and the statement of the two witnesses and also asked the
investigator to prepare the referral slip and other documents needed in the investigation. He
ordered the evidence custodian, PO3 Alex Baruga to secure all the physical evidence
recovered from the scene of the crime composed of 2 sacks. In the afternoon of July 3, the
suspect, Edmundo Villaflores was arrested by PO3 Harold Blanco, SPO1 Antonio Alfredo,
NUP Antonio Chan and the members of Bantay Bayan in Bagong Silang.
PO1 HAROLD BLANCO of the Sangandaan Police Station, Caloocan City, as follow-up
operative, was in the office at about 1:00 o’clock in the afternoon of July 3, 1999, together
with PO3 Alfredo Antonio and Police Officer Martin Interia, when Police Inspector Corpuz, as
leader formed a team for them to go to the scene of the crime. They immediately proceeded to
Phase 9. Inspector Corpuz entered the premises while he stayed with his companions and
guarded the place. SPO3 Magtajas was already investigating the case. They were informed that
the group of Aldrin could shed light on the incident. Blanco and the other police officers
returned to the crime scene and asked the people around, who kept mum and were elusively
afraid to talk. When he went with SPO1 Antonio Chan accompanied by councilman Leda to
the house of Batman, it was already padlocked. They went to the place of SPO1 Alfredo
Antonio nearby to avoid detection and asked a child to look out for Villaflores. Soon enough,
a jeep from Phase 1 arrived and a commotion ensued as people started blocking the way of
Villaflores, who alighted from the said jeep. The officers took him in custody and brought him
to Sub-station 6 and SPO3 Nacis instructed them to fetch his wife. He was with police officer
Antonio Chan and they waited for the arrival of the wife of Villaflores from the market. When
she arrived, it was already night time. They informed her that her husband was at Sub-station
6 being a suspect in the killing of a child. There was no reaction on her part. She was with her
3 minor children in the house. She went with them to the precinct. When Sgt. Nacis asked
Mrs. Villaflores if she knew anything about what happened on the night of July 2, initially, she
denied but in the course of the questioning she broke down and cried and said that she saw her
husband place some sacks under their house. He remembered the wife saying, “noong gabing
nakita niya si Villaflores, may sako sa silong ng bahay nila, tapos pagdating ni Villaflores,
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inayos niya yong sako at nilapitan niya raw, nakita niya may siko, tapos tinanong niya si
Villaflores, ano yon? Sabi niya, wala yon, wala yon.” The wife was crying and she said that
her husband was also on drugs and even used it in front of their children. She said that she was
willing to give a statement against her husband. Their house is a “kubo” the floor is made of
wood and there is space of about 2 feet between the floor and the ground. She saw the sack
filled with something but when she asked her husband, he said it was nothing. She related that
before she went outside, she again took a look at the sack and she saw a protruding elbow
inside the sack. She went inside the house and went out again to check the sack and saw the
child. It was Sgt. Nacis who typed the statement of Erlinda Villaflores which she signed. He
identified the sworn statement marked as Exhibit X and sub-markings.
PO1 SONNY BOY TEPACE assigned at the NPD Crime Laboratory, SOCO, Caloocan
City Police Station also went to the crime scene on July 3, 1999 at about 2:50 in the afternoon
with Team Leader Abraham Pelotin, at the vacant lot of Block 57, Lot 12, Phase 9, Caloocan
City. He cordoned the area and saw the dead child at the back of the uninhabited house. She
was covered with a blue sack and a nylon cord tied around her neck. There was another
yellow sack at the back of her head. He identified the nylon cord (Exhibit N) and the yellow
sack. He does not know where the blue sack is, but he knew that it was in the possession of
the officer on case. The blue sack appears in the picture marked as Exhibits S, T, and R, and
was marked Exhibits T-3-A, S-1 and R-2-A. Thereafter they marked the initial report as
Exhibit U and sub-markings. They also prepared a rough sketch dated July 3, 1999 with
SOCO report 047-99 marked as
Exhibit V and the second sketch dated July 3, 1999 with SOCO report 047-99 marked as
Exhibit W.
DR. ARNEL MARQUEZ, Medico Legal Officer of the PNP Crime Laboratory with
office at Caloocan City Police Station conducted the autopsy on the body of Marita upon
request of Chief Inspector Corpus. The certificate of identification and consent for autopsy
executed by the father of the victim was marked as Exhibit G. He opined that the victim was
already dead for 24 hours when he conducted the examination on July 3, 1999 at about 8
o’clock in the evening. The postmortem examination disclosed the following:
POSTMORTEM FINDINGS:
Fairly developed, fairly nourished female child cadaver in secondary stage of
flaccidity with postmortem lividity at the dependent portions of the body.
Conjunctivae are pale. Lips and nailbeds are cyanotic.
HEAD, NECK AND TRUNK
1) Hematoma, right periorbital region, measuring 4 x 3.5 cm; 3.5 cm from the
anterior midline.
2) Area of multiple abrasions, right zygomatic region, measuring 4 x 2.2 cm, from
the anterior midline.
3) Abrasion, right cheek, measuring 1.7 x 0.8 cm, 3 cm from the anterior midline.
4) Area of multiple abrasions, upper lip, measuring 4 x 1 cm, bisected by the
anterior midline.
5) Contusion, frontal region, measuring 6 x 4 cm, 6.5 cm left of the anterior
midline.
6) Punctured wound, left pre-auricular region, measuring 9.2 x 0.1 cm, 11.5 cm
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from the anterior midline.
7) Ligature mark, neck, measuring 24 x 0.5 cm, bisected by the anterior midline.
8) Abrasion, right scapular region, measuring 0.7 x 0.4 cm, 6 cm from the
Posterior midline.
9) Abrasion, left scapular region, measuring 1.2 x 0.8 cm, 6.5 cm from the
posterior midline.
There are multiple deep fresh lacerations at the hymen. The vestibule is abraded
and markedly congested, while the posterior fourchette is likewise lacerated and
marked congested.
The lining mucosa of the larynx, trachea and esophagus are markedly congested
with scattered petecchial hemorrhages.
Stomach is ½ full of partially digested food particles mostly rice.
Cause of death is asphyxia by strangulation.”
There were multiple deep laceration at the hymen and the vestibule was abraded and
markedly congested while the posterior fourchette was likewise lacerated and markedly
congested, too. It could have been caused by an insertion of blunt object like a human penis.
The cause of death was asphyxia by strangulation, in layman’s term, “sinakal sa pamamagitan
ng tali.” The external injuries could have been caused by contact with a blunt object like a
piece of wood. The abrasion could have also been caused by a hard and rough surface. He
prepared the Medico Legal Report No. M-250-99 of the victim, Marita _____ marked as
Exhibit H and sub-markings. He issued the death certificate marked as Exhibit E. The
anatomical sketch representing the body of the victim was marked as Exhibit I and
sub-markings. The sketch of the head of the victim was marked Exhibit J. The injuries on the
head could have been caused by hard and blunt object while other injuries were caused by
coming in contact with a hard or rough surface. There were also punctured wounds which
could have been caused by a barbecue stick or anything pointed. The ligature mark was
congested and depressed.
On cross-examination, among others, he explained the stages of flaccidity which is the
softening of the body of a dead person. The first 3 hours after death is the primary stage of
flaccidity and after the third hour, the body will be in rigor mortis and after the 24 hours, it is
the secondary stage. The victim could have been dead at least 9 o’clock in the morning on July
2. As regards the multiple lacerations of the hymen, it is possible that two or more persons
could have caused it.

The CA similarly summed up the evidence of Villaflores, as follows:
EDMUNDO VILLAFLORES, testifying in his behalf, denied the charge of raping and
killing the child saying he did not see the child at anytime on July 2, 1999. At around 10:00
o’clock in the morning of July 2, 1999, he was at the market place at Phase 10 to get some
plywood for his Aunt Maring. His Aunt called him at 8:30 in the morning and stayed there for
about 5 hours and arrived home at around 5:00 in the afternoon. His Aunt was residing at
Phase 10 which is about a kilometer from his place. His residence is some 5 houses away from
the place of the child. He knows the child because sometimes he was asked by the wife of

10/10/2014 11:41 AM

G.R. No. 184926

7 of 19

http://sc.judiciary.gov.ph/jurisprudence/2012/april2012/184926.htm

Manito to fix their electrical connection. He corrected himself by saying he does not know
Marita but only her father, Manito. He denied carrying a sack and throwing it at the vacant lot.
He was arrested on July 3, 1999 and does not know of any reason why he was charged. He has
witnesses like Maring, Sherwin, Pareng Bong and Frankie to prove that he had no participation
in the killing.
On cross-examination, among others, he admitted being called “Batman” in their place
and that Aldrin and Jovie are his friends. They go to his house at Package 5, Phase 9, Lot 32 in
Bagong Silang, Caloocan City. They are his close friends being his neighbors and they usually
went to his house where they used shabu (“gumagamit ng bato”). At 42, he is older than Aldrin
and Jovie. He knew Marita who sometimes called him to his house to fix electrical wiring. He
also knew his wife, but does not know their children. On the night of July 2, Aldrin and Jovie
went to his house. He was arrested on July 3 in a street near the precinct while walking with
his wife. They came from Bayan. His wife works in a sidewalk restaurant. Two of his children
were in Phase 3, the other two were in his house and two more were left with his siblings.
When he was arrested, he was carrying some food items which they brought in Bayan. They
did not tell him why he was being arrested. He saw his wife once at Police Station 1 before he
was brought to the city jail. Aldrin and Jovie harbored ill feelings against him because the last
time they went to his house he did not allow them to use shabu. He admitted using shabu
everytime his friends went to his house. He is not legally married to his wife. She visited him
for the last time on July 19, 1999. He denied that the door of his house had a sack covering
neither was it locked by a piece of string. He has not talked with the father or mother of the
child nor did he ask his wife for help. He just waited for his mother and she told him, they will
fight it out in court, “ilalaban sa husgado.”
On re-direct he said that Aldrin and Jovie often went in and out of his house. His
bathroom is in front of his house.
SHERWIN BORCILLO, an electronic technician and neighbor of Edmundo Villaflores
told the court that the charges against Villaflores were not true, the truth being, that on the
night of July 2, 1999 he saw Aldrin and Jovie at the back of his house holding a sack
containing something which he did not know. They were talking to Batman and offering a dog
contained in the sack and then they left the sack near the comfort room outside the door of the
house of Batman. They came back and took the yellow sack. He followed them up to the
other pathwalk and then he went home. The following day he learned that Villaflores was
being charged with the killing of Marita. At first, he just kept quiet because he thought
Villaflores should be taught a lesson for being a drug user, but later when he had a drinking
spree with his father and uncle, he told them what he knew because he could not trust any
policeman in their place. He told them what really happened and they advised him to report
the matter to the barangay. So he went to the purok and made a statement in an affidavit
form. He executed the “Salaysay” in the presence of their Purok secretary and barangay
tanod. It was the Purok secretary who gave him the form. He saw Aldrin and Jovie about
midnight of July 2, 1999. There was also another person with them, one Jose Pitallana, who is
the eldest in the group and considered their “Amo-amo”. In his affidavit, he said: “Ako ay
lumabas ng bahay at sinundan ko siya at nakita ko si Jose na tinalian ng nylon and bata. Tapos
po ay may narinig po akong kung sino man ang titistego sa akin ay papatayin ko, basta kayo
ang saksi sa ginawa in Batman.” He said he was sure that the sack contained the child because
he saw the head of the child, it seemed like she was staring at him and asking his help. He
executed the statement after the arrest of the accused. He did not go to the police station to
narrate his story. He made his statement not in the barangay hall but only at their purok.
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On cross-examination, among others, he said that on July 2, 1999 he left the house at
about 11:00 o’clock in the morning to go to school in PMI at Sta. Cruz, Manila. He did not see
Batman, nor Aldrin, or Jovie about noon time of July 2. He arrived home at about 8:00 o’clock
in the evening because he passed by the Susano Market in Novaliches to see his mother who
was a vendor there. They closed the store at about 6:30, then they bought some food stuffs to
bring home. He was not sure of the date when Batman was arrested. He admitted that Batman
is his uncle being the brother of his mother. His uncle is a known drug addict in the area. He
usually saw him using shabu in the company of Jose Pitallana, his wife, Aldrin and Jovie. After
he was informed that his uncle was arrested, he did not do anything because he was busy
reviewing for his exam. He did not also visit him in jail. After he made his statement, he
showed it to their Purok Leader, Melencio Yambao and Purok Secretary, Reynaldo Mapa.
They read his statement and recorded it in the logbook. It was not notarized. He had no
occasion to talk with Aldrin and Jovie. Jose Pitallana is no longer residing in their place. He
did not even know that Aldrin and Jovie testified against his uncle. He never went to the police
to tell the truth about the incident.

As earlier stated, on May 27, 2004, the RTC convicted Villaflores of rape with
homicide, holding that the circumstantial evidence led to no other conclusion but that his guilt
was shown beyond reasonable doubt.

[17]

The RTC decreed:

Wherefore, the Court finds accused Edmundo Villaflores guilty beyond reasonable doubt
of raping and killing “Marita” and hereby sentences him to the Supreme penalty of death, to
indemnify the heirs of the deceased in the sum of P75,000.00, moral damages in the sum of
P30,000.00 and exemplary damages in the sum of P20,000.00, and to pay the cost if this suit,
to be paid to the heirs if the victim.
The City Jail Warden of Caloocan City is hereby ordered to bring the accused to the
National Penitentiary upon receipt hereof after the promulgation of the decision.
Let the records of this case be forwarded to the Supreme Court for automatic review.
SO ORDERED.

[18]

On intermediate review, the CA affirmed the conviction,

disposing:

WHEREFORE, the decision of the RTC Caloocan City, Branch 128 finding the accused
Edmundo Villaflores guilty beyond reasonable doubt of the crime of rape with homicide is
affirmed with modification in the sense that (a) the death penalty imposed by the trial court is
commuted to reclusion perpetua and the judgment on the civil liability is modified by ordering
the appellant to pay the amount of P100,000.00 civil indemnity, P75,000.00 moral damages
and P52,000.00 as actual damages.
SO ORDERED.
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Issues
Villaflores now reiterates that the RTC and the CA gravely erred in finding him guilty
beyond reasonable doubt of rape with homicide because the State did not discharge its burden
to prove beyond reasonable doubt every fact and circumstance constituting the crime charged.
In contrast, the Office of the Solicitor General counters that the guilt of Villaflores for
rape with homicide was established beyond reasonable doubt through circumstantial evidence.
Ruling
We sustain Villaflores’ conviction.
I
Nature of rape with homicide
as a composite crime, explained
The felony of rape with homicide is a composite crime. A composite crime, also known
as a special complex crime, is composed of two or more crimes that the law treats as a single
indivisible and unique offense for being the product of a single criminal impulse. It is a specific
crime with a specific penalty provided by law, and differs from a compound or complex crime
under Article 48 of the Revised Penal Code, which states:
Article 48. Penalty for complex crimes. – When a single act constitutes two or more
grave or less grave felonies, or when an offense is a necessary means for committing the other,
the penalty for the most serious crime shall be imposed, the same to be applied in its maximum
period.

There are distinctions between a composite crime, on the one hand, and a complex or
compound crime under Article 48, supra, on the other hand. In a composite crime, the
composition of the offenses is fixed by law; in a complex or compound crime, the combination
of the offenses is not specified but generalized, that is, grave and/or less grave, or one offense
being the necessary means to commit the other. For a composite crime, the penalty for the
specified combination of crimes is specific; for a complex or compound crime, the penalty is
that corresponding to the most serious offense, to be imposed in the maximum period. A light
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felony that accompanies a composite crime is absorbed; a light felony that accompanies the
commission of a complex or compound crime may be the subject of a separate information.
Republic Act No. 8353 (Anti-Rape Law of 1997) pertinently provides:
Article 266-A. Rape; When and How Committed. – Rape is committed
1)
By a man who have carnal knowledge of a woman under any of the following
circumstances:
a) Through force, threat, or intimidation;
b)

When the offended party is deprived of reason or otherwise unconscious;

c) By means of fraudulent machination or grave abuse of authority; and
d)

When the offended party is under twelve (12) years of age or is demented, even
though none of the circumstance mentioned above be present.
xxx

Article 266-B. Penalties. – Rape under paragraph 1 of the next preceding article shall be
punished by reclusion perpetua.
xxx
When the rape is attempted and a homicide is committed by reason or on the
occasion thereof, the penalty shall be reclusion perpetua to death.
When by reason or on the occasion of the rape, homicide is committed, the penalty
shall be death.
xxx

The law on rape quoted herein thus defines and sets forth the composite crimes of
attempted rape with homicide and rape with homicide. In both composite crimes, the homicide
is committed by reason or on the occasion of rape. As can be noted, each of said composite
crimes is punished with a single penalty, the former with reclusion perpetua to death, and the
latter with death.
The phrases by reason of the rape and on the occasion of the rape are crucial in
determining whether the crime is a composite crime or a complex or compound crime. The
phrase by reason of the rape obviously conveys the notion that the killing is due to the rape,
the offense the offender originally designed to commit. The victim of the rape is also the victim
of the killing. The indivisibility of the homicide and the rape (attempted or consummated) is
clear and admits of no doubt. In contrast, the import of the phrase on the occasion of the rape
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may not be as easy to determine. To understand what homicide may be covered by the phrase
on the occasion of the rape, a resort to the meaning the framers of the law intended to convey
thereby is helpful. Indeed, during the floor deliberations of the Senate on Republic Act No.
8353, the legislative intent on the import of the phrase on the occasion of the rape to refer to a
killing that occurs immediately before or after, or during the commission itself of the
attempted or consummated rape, where the victim of the homicide may be a person other than
the rape victim herself for as long as the killing is linked to the rape, became evident, viz:
Senator Enrile. x x x
I would like to find out, first of all, Mr. President, what is the meaning of the phrase
appearing in line 24, “or on the occasion”?
When the rape is attempted or frustrated, and homicide is committed by reason of the
rape, I would understand that. But what is the meaning of the phrase “on the occasion of
rape”? How far in time must the commission of the homicide be considered a homicide “on the
occasion” of the rape? Will it be, if the rapists happen to leave the place of rape, they are
drunk and they killed somebody along the way, would there be a link between that homicide
and the rape? Will it be “on the occasion” of the rape?
Senator Shahani. x x x It will have to be linked with the rape itself, and the homicide is
committed with a very short time lapse.
Senator Enrile. I would like to take the first scenario, Mr. President: If the rapist enters a
house, kills a maid, and rapes somebody inside the house, I would probably consider that as a
rape “on the occasion of”. Or if the rapists finished committing the crime of rape, and upon
leaving, saw somebody, let us say, a potential witness inside the house and kills him, that is
probably clear. But suppose the man happens to kill somebody, will there be a link between
these? What is the intent of the phrase “on the occasion of rape”? x x x
xxx
Senator Shahani. Mr. President, the principal crime here, of course, is rape, and homicide
is a result of the circumstances surrounding the rape.
So, the instance which was brought up by the good senator from Cagayan where, let us
say, the offender is fleeing the place or is apprehended by the police and he commits homicide,
I think would be examples where the phrase “on the occasion thereof” would apply. But the
[19]
principal intent, Mr. President, is rape.

II
The State discharged its burden of
proving the rape with homicide
beyond reasonable doubt
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As with all criminal prosecutions, the State carried the burden of proving all the
elements of rape and homicide beyond reasonable doubt in order to warrant the conviction of
[20]
Villaflores for the rape with homicide charged in the information.

The State must thus

prove the concurrence of the following facts, namely: (a) that Villaflores had carnal knowledge
of Marita; (b) that he consummated the carnal knowledge without the consent of Marita; and
(c) that he killed Marita by reason of the rape.
Under Article 266-A, supra, rape is always committed when the accused has carnal
knowledge of a female under 12 years of age. The crime is commonly called statutory rape,
because a female of that age is deemed incapable of giving consent to the carnal knowledge.
Marita’s Certificate of Live Birth (Exhibit K) disclosed that she was born on October 29, 1994,
indicating her age to be only four years and eight months at the time of the commission of the
crime on July 2, 1999. As such, carnal knowledge of her by Villaflores would constitute
statutory rape.
We have often conceded the difficulty of proving the commission of rape when only the
victim is left to testify on the circumstances of its commission. The difficulty heightens and
complicates when the crime is rape with homicide, because there may usually be no living
witnesses if the rape victim is herself killed. Yet, the situation is not always hopeless for the
State, for the Rules of Court also allows circumstantial evidence to establish the commission of
[21]

the crime as well as the identity of the culprit.

Direct evidence proves a fact in issue directly

without any reasoning or inferences being drawn on the part of the factfinder; in contrast,
circumstantial evidence indirectly proves a fact in issue, such that the factfinder must draw an
inference or reason from circumstantial evidence.

[22]

To be clear, then, circumstantial evidence

may be resorted to when to insist on direct testimony would ultimately lead to setting a felon
free.

[23]

The Rules of Court makes no distinction between direct evidence of a fact and evidence
of circumstances from which the existence of a fact may be inferred; hence, no greater degree
of certainty is required when the evidence is circumstantial than when it is direct. In either
case, the trier of fact must be convinced beyond a reasonable doubt of the guilt of the
[24]

accused.

Nor has the quantity of circumstances sufficient to convict an accused been fixed

10/10/2014 11:41 AM

G.R. No. 184926

13 of 19

http://sc.judiciary.gov.ph/jurisprudence/2012/april2012/184926.htm

as to be reduced into some definite standard to be followed in every instance. Thus, the Court
said in People v. Modesto:

[25]

The standard postulated by this Court in the appreciation of circumstantial evidence is
[26]
“No general rule can be laid
well set out in the following passage from People vs. Ludday:
down as to the quantity of circumstantial evidence which in any case will suffice. All the
circumstances proved must be consistent with each other, consistent with the hypothesis that
the accused is guilty, and at the same time inconsistent with the hypothesis that he is innocent,
and with every other rational hypothesis except that of guilt.”

Section 4, Rule 133, of the Rules of Court specifies when circumstantial evidence is
sufficient for conviction, viz:
Section 4. Circumstantial evidence, when sufficient. - Circumstantial evidence is
sufficient for conviction if:
(a) There is more than one circumstance;
(b) The facts from which the inferences are derived are proven; and
(c) The combination of all the circumstances is such as to produce a conviction beyond
reasonable doubt. (5)

In resolving to convict Villaflores, both the RTC and the CA considered several
circumstances, which when “appreciated together and not piece by piece,” according to the
[27]

CA,

were seen as “strands which create a pattern when interwoven,” and formed an

unbroken chain that led to the reasonable conclusion that Villaflores, to the exclusion of all
others, was guilty of rape with homicide.
We concur with the RTC and the CA.
The duly established circumstances we have considered are the following. Firstly, Aldrin
Bautista and Jovie Solidum saw Villaflores holding Marita by the hand (akay-akay) at around
10:00 am on July 2, 1999,

[28]

leading the child through the alley going towards the direction of
[29]

his house about 6 houses away from the victim’s house.

Secondly, Marita went missing

after that and remained missing until the discovery of her lifeless body on the following
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[30]

Thirdly, Solidum passed by Villaflores’ house at about 3:00 pm of July 2, 1999 and
[31]

heard the crying and moaning (umuungol) of a child coming from inside.

Fourthly, at about

7:00 pm of July 2, 1999 Solidum saw Villaflores coming from his house carrying a yellow sack
that appeared to be heavy and going towards the abandoned house where the child’s lifeless
[32]

body was later found.

Fifthly, Manito, the father of Marita, identified the yellow sack as

the same yellow sack that covered the head of his daughter (nakapalupot sa ulo) at the time he
discovered her body;

[33]

Manito also mentioned that a blue sack covered her body.

[34]

Sixthly,

a hidden pathway existed between the abandoned house where Marita’s body was found and
Villaflores’ house, because his house had a rear exit that enabled access to the abandoned
[35]

house without having to pass any other houses.

This indicated Villaflores’ familiarity and

access to the abandoned house. Seventhly, several pieces of evidence recovered from the
abandoned house, like the white rope around the victim’s neck and the yellow sack, were traced
[36]

to Villaflores. The white rope was the same rope tied to the door of his house,
yellow sack was a wall-covering for his toilet.

[37]

and the

Eighthly, the medico-legal findings showed

that Marita had died from asphyxiation by strangulation, which cause of death was consistent
with the ligature marks on her neck and the multiple injuries including abrasions, hematomas,
contusions and punctured wounds. Ninthly, Marita sustained multiple deep fresh hymenal
lacerations, and had fresh blood from her genitalia. The vaginal and periurethral smears taken
[38]

from her body tested positive for spermatozoa.

And, tenthly, the body of Marita was already

in the second stage of flaccidity at the time of the autopsy of her cadaver at 8 pm of July 3,
1999. The medico-legal findings indicated that such stage of flaccidity confirmed that she had
been dead for more than 24 hours, or at the latest by 9 pm of July 2, 1999.
These circumstances were links in an unbroken chain whose totality has brought to us a
moral certainty of the guilt of Villaflores for rape with homicide. As to the rape, Marita was
found to have suffered multiple deep fresh hymenal lacerations, injuries that Dr. Jose Arnel
Marquez, the medico-legal officer who had conducted the autopsy of her cadaver on July 3,
1999, attributed to the insertion of a blunt object like a human penis. The fact that the vaginal
and periurethral smears taken from Marita tested positive for spermatozoa confirmed that the
blunt object was an adult human penis. As to the homicide, her death was shown to be caused
by strangulation with a rope, and the time of death as determined by the medico-legal findings
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was consistent with the recollection of Solidum of seeing Villaflores going towards the
abandoned house at around 7 pm of July 2, 1999 carrying the yellow sack that was later on
found to cover Marita’s head. Anent the identification of Villaflores as the culprit, the
testimonies of Solidum and Bautista attesting to Villaflores as the person they had seen
holding Marita by the hand going towards the abandoned house before the victim went
missing, the hearing by Solidum of moaning and crying of a child from within Villaflores’
house, and the tracing to Villaflores of the yellow sack and the white rope found at the crime
scene sufficiently linked Villaflores to the crime.
We note that the RTC and the CA disbelieved the exculpating testimony of Borcillo.
They justifiably did so. For one, after he stated during direct examination that Villaflores was
[39]

only his neighbor,

it soon came to be revealed during his cross-examination that he was
[40]

really a son of Villaflores’ own sister.

Borcillo might have concealed their close blood

relationship to bolster the credibility of his testimony favoring his uncle, but we cannot tolerate
his blatant attempt to mislead the courts about a fact relevant to the correct adjudication of
guilt or innocence. Borcillo deserved no credence as a witness. Also, Borcillo’s implicating
Solidum and Bautista in the crime, and exculpating his uncle were justly met with skepticism.
Had Borcillo’s incrimination of Solidum and Bautista been factually true, Villaflores could
have easily validated his alibi of having run an errand for an aunt about a kilometer away from
the place of the crime on that morning of July 2, 1999. Yet, the alibi could not stand, both
because the alleged aunt did not even come forward to substantiate the alibi, and because the
Defense did not demonstrate the physical impossibility for Villaflores to be at the place where
the crime was committed at the time it was committed.
The CA reduced the penalty of death prescribed by the RTC to reclusion perpetua in
consideration of the intervening enactment on June 24,

2006 of Republic Act No. 9346.

[41]

Nonetheless, we have also to specify in the judgment that

Villaflores shall not be eligible for parole, considering that Section 3 of Republic Act No.
9346 expressly holds persons “whose sentences will be reduced to reclusion perpetua by
reason of this Act” not eligible for parole under Act No. 4103 (Indeterminate Sentence Law),
as amended.
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The awards of damages allowed by the CA are proper. However, we add exemplary
damages to take into account the fact that Marita was below seven years of age at the time of
the commission of the rape with homicide. Article 266-B, Revised Penal Code has expressly
declared such tender age of the victim as an aggravating circumstance in rape, to wit:
Article 266-B. Penalties. – xxx.
xxx
The death penalty shall also be imposed if the crime of rape is committed with any of the
following aggravating/qualifying circumstances:
xxx
5) When the victim is a child below seven (7) years old;
xxx

Pursuant to the Civil Code, exemplary damages may be imposed in a criminal case as part of
the civil liability “when the crime was committed with one or more aggravating
[42]

circumstances.”

The Civil Code permits such award “by way of example or correction for
[43]

the public good, in addition to the moral, temperate, liquidated or compensatory damages.”

Granting exemplary damages is not dependent on whether the aggravating circumstance is
actually appreciated or not to increase the penalty. As such, the Court recognizes the
entitlement of the heirs of Marita to exemplary damages as a way of correction for the
public good. For the purpose,
[44]

P30,000.00 is reasonable and proper as exemplary damages,

for a lesser amount would not

serve genuine exemplarity.
WHEREFORE, the Court AFFIRMS the decision promulgated by the Court of
Appeals on February 22, 2007 finding and pronouncing EDMUNDO VILLAFLORES y
OLANO guilty of rape with homicide, subject to the following MODIFICATIONS, namely:
(a) that he shall suffer reclusion perpetua without eligibility for parole under Act No. 4103
(Indeterminate Sentence Law), as amended; (b) that he shall pay to the heirs of the victim the
sum of P30,000.00 as exemplary damages, in addition to the damages awarded by the Court of
Appeals; and (c) that all the awards for damages shall bear interest of 6% per annum reckoned
from the finality of this decision.
The accused shall pay the costs of suit.
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SO ORDERED.

LUCAS P. BERSAMIN
Associate Justice
WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

MARIANO C. DEL CASTILLO
Associate Justice

MARTIN S. VILLARAMA, JR.
Associate Justice
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THIRD DIVISION

SHARICA MARI L. GO-TAN
Petitioner,

G.R. No. 168852
Present:

- versus -

SPOUSES PERFECTO C. TAN
and JUANITA L. TAN,

YNARES-SANTIAGO, J.,
Chairperson,
AUSTRIA-MARTINEZ,
CHICO-NAZARIO,
NACHURA, and
REYES, JJ.
Promulgated:
September 30, 2008

Respondents.*
x----------------------------------------------------------x

AUSTRIA-MARTINEZ, J.:
Before the Court is a Petition for Review on Certiorari under Rule 45 of the Rules of Court
[1]
assailing the Resolution dated March 7, 2005 of the Regional Trial Court (RTC), Branch 94, Quezon
[2]
City in Civil Case No. Q-05-54536 and the RTC Resolution dated July 11, 2005 which denied
petitioner's Verified Motion for Reconsideration.
The factual background of the case:
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On April 18, 1999, Sharica Mari L. Go-Tan (petitioner) and Steven L. Tan (Steven) were
[3]
[4]
[5]
Out of this union, two female children were born, Kyra Danielle and Kristen Denise.
married.
On January 12, 2005, barely six years into the marriage, petitioner filed a Petition with Prayer for the
[6]
Issuance of a Temporary Protective Order (TPO) against Steven and her parents-in-law, Spouses
Perfecto C. Tan and Juanita L. Tan (respondents) before the RTC. She alleged that Steven, in conspiracy
with respondents, were causing verbal, psychological and economic abuses upon her in violation of
[7]
[8]
Section 5, paragraphs (e)(2)(3)(4), (h)(5), and (i) of Republic Act (R.A.) No. 9262, otherwise
known as the “Anti-Violence Against Women and Their Children Act of 2004.”
[9]
On January 25, 2005, the RTC issued an Order/Notice granting petitioner's prayer for a TPO.
On February 7, 2005, respondents filed a Motion to Dismiss with Opposition to the Issuance of
[10]
Permanent Protection Order Ad Cautelam and Comment on the Petition,
contending that the RTC
lacked jurisdiction over their persons since, as parents-in-law of the petitioner, they were not covered by
R.A. No. 9262.
[11]
On February 28, 2005, petitioner filed a Comment on Opposition
to respondents' Motion to
Dismiss arguing that respondents were covered by R.A. No. 9262 under a liberal interpretation thereof
aimed at promoting the protection and safety of victims of violence.
[12]
On March 7, 2005, the RTC issued a Resolution
dismissing the case as to respondents on the
ground that, being the parents-in-law of the petitioner, they were not included/covered as respondents
[13]
under R.A. No. 9262 under the well-known rule of law “expressio unius est exclusio alterius.”
[14]
contending
On March 16, 2005, petitioner filed her Verified Motion for Reconsideration
that the doctrine of necessary implication should be applied in the broader interests of substantial justice
and due process.
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On April 8, 2005, respondents filed their Comment on the Verified Motion for
[15]
arguing that petitioner's liberal construction unduly broadened the provisions of
Reconsideration
R.A. No. 9262 since the relationship between the offender and the alleged victim was an essential
condition for the application of R.A. No. 9262.
[16]
On July 11, 2005, the RTC issued a Resolution
denying petitioner's
Verified Motion for Reconsideration. The RTC reasoned that to include respondents under the coverage
of R.A. No. 9262 would be a strained interpretation of the provisions of the law.
Hence, the present petition on a pure question of law, to wit:
WHETHER OR NOT RESPONDENTS-SPOUSES PERFECTO & JUANITA, PARENTSIN-LAW OF SHARICA, MAY BE INCLUDED IN THE PETITION FOR THE ISSUANCE OF A
PROTECTIVE ORDER, IN ACCORDANCE WITH REPUBLIC ACT NO. 9262, OTHERWISE
KNOWN AS THE “ANTI-VIOLENCE AGAINST WOMEN AND THEIR CHILDREN ACT OF
[17]
2004”.

Petitioner contends that R.A. No. 9262 must be understood in the light of the provisions of
Section 47 of R.A. No. 9262 which explicitly provides for the suppletory application of the Revised
Penal Code (RPC) and, accordingly, the provision on “conspiracy” under Article 8 of the RPC can be
suppletorily applied to R.A. No. 9262; that Steven and respondents had community of design and
purpose in tormenting her by giving her insufficient financial support; harassing and pressuring her to be
ejected from the family home; and in repeatedly abusing her verbally, emotionally, mentally and
physically; that respondents should be included as indispensable or necessary parties for complete
resolution of the case.
On the other hand, respondents submit that they are not covered by R.A. No. 9262 since Section
3 thereof explicitly provides that the offender should be related to the victim only by marriage, a former
marriage, or a dating or sexual relationship; that allegations on the conspiracy of respondents require a
factual determination which cannot be done by this Court in a petition for review; that respondents
cannot be characterized as indispensable or necessary parties, since their presence in the case is not only
unnecessary but altogether illegal, considering the non-inclusion of in-laws as offenders under Section 3
of R.A. No. 9262.
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The Court rules in favor of the petitioner.
Section 3 of R.A. No. 9262 defines ''[v]iolence against women and their children'' as “any act or a
series of acts committed by any person against a woman who is his wife, former wife, or against a
woman with whom the person has or had a sexual or dating relationship, or with whom he has a
common child, or against her child whether legitimate or illegitimate, within or without the family abode,
which result in or is likely to result in physical, sexual, psychological harm or suffering, or economic
abuse including threats of such acts, battery, assault, coercion, harassment or arbitrary deprivation of
liberty.”
While the said provision provides that the offender be related or connected to the victim by
marriage, former marriage, or a sexual or dating relationship, it does not preclude the application of the
principle of conspiracy under the RPC.
Indeed, Section 47 of R.A. No. 9262 expressly provides for the suppletory application of the
RPC, thus:
SEC. 47. Suppletory Application. - For purposes of this Act, the Revised Penal Code and other
applicable laws, shall have suppletory application. (Emphasis supplied)

Parenthetically, Article 10 of the RPC provides:
ART. 10. Offenses not subject to the provisions of this Code. – Offenses which are or in the
future may be punishable under special laws are not subject to the provisions of this Code. This Code
shall be supplementary to such laws, unless the latter should specially provide the contrary.
(Emphasis supplied)

Hence, legal principles developed from the Penal Code may be applied in a supplementary
capacity to crimes punished under special laws, such as R.A. No. 9262, in which the special law is
silent on a particular matter.
[18]
the Court applied suppletorily the provision on subsidiary
Thus, in People v. Moreno,
penalty under Article 39 of the RPC to cases of violations of Act No. 3992, otherwise known as the
“Revised Motor Vehicle Law,” noting that the special law did not contain any provision that the
defendant could be sentenced with subsidiary imprisonment in case of insolvency.
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[19]
In People v. Li Wai Cheung,
the Court applied suppletorily the rules on the service of
sentences provided in Article 70 of the RPC in favor of the accused who was found guilty of multiple
violations of R.A. No. 6425, otherwise known as the “Dangerous Drugs Act of 1972,” considering the
lack of similar rules under the special law.
[20]
In People v. Chowdury,
the Court applied suppletorily Articles 17, 18 and 19 of the RPC to
define the words “principal,” “accomplices” and “accessories” under R.A. No. 8042, otherwise known
as the “Migrant Workers and Overseas Filipinos Act of 1995,” because said words were not defined
therein, although the special law referred to the same terms in enumerating the persons liable for the
crime of illegal recruitment.
[21]
In Yu v. People,
the Court applied suppletorily the provisions on subsidiary imprisonment
under Article 39 of the RPC to Batas Pambansa (B.P.) Blg. 22, otherwise known as the “Bouncing
Checks Law,” noting the absence of an express provision on subsidiary imprisonment in said special
law.
[22]
Most recently, in Ladonga v. People,
the Court applied suppletorily the principle of
conspiracy under Article 8 of the RPC to B.P. Blg. 22 in the absence of a contrary provision therein.
With more reason, therefore, the principle of conspiracy under Article 8 of the RPC may be
applied suppletorily to R.A. No. 9262 because of the express provision of Section 47 that the RPC shall
be supplementary to said law. Thus, general provisions of the RPC, which by their nature, are
necessarily applicable, may be applied suppletorily.
Thus, the principle of conspiracy may be applied to R.A. No. 9262. For once conspiracy or
action in concert to achieve a criminal design is shown, the act of one is the act of all the conspirators,
and the precise extent or modality of participation of each of them becomes secondary, since all the
[23]
conspirators are principals.
It must be further noted that Section 5 of R.A. No. 9262 expressly recognizes that the acts
of violence against women and their children may be committed by an offender through another, thus:
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SEC. 5. Acts of Violence Against Women and Their Children. - The crime of violence against
women and their children is committed through any of the following acts:
xxx
(h) Engaging in purposeful, knowing, or reckless conduct, personally or through another, that
alarms or causes substantial emotional or psychological distress to the woman or her child. This shall
include, but not be limited to, the following acts:
(1) Stalking or following the woman or her child in public or private places;
(2) Peering in the window or lingering outside the residence of the woman or her child;
(3) Entering or remaining in the dwelling or on the property of the woman or her child against
her/his will;
(4) Destroying the property and personal belongings or inflicting harm to animals or pets of the
woman or her child; and
(5) Engaging in any form of harassment or violence; x x x. (Emphasis supplied)

In addition, the protection order that may be issued for the purpose of preventing further acts of
violence against the woman or her child may include
individuals other than the offending husband, thus:
SEC. 8. Protection Orders. – x x x The protection orders that may be issued under this Act shall
include any, some or all of the following reliefs:
(a) Prohibition of the respondent from threatening to commit or committing, personally or
through another, any of the acts mentioned in Section 5 of this Act;
(b) Prohibition of the respondent from harassing, annoying, telephoning, contacting or otherwise
communicating with the petitioner, directly or indirectly; x x x (Emphasis supplied)

Finally, Section 4 of R.A. No. 9262 calls for a liberal construction of the law, thus:
SEC. 4. Construction. - This Act shall be liberally construed to promote the protection and
safety of victims of violence against women and their children. (Emphasis supplied)

[24]
and that this intent must be effectuated
It bears mention that the intent of the statute is the law
by the courts. In the present case, the express language of R.A. No. 9262 reflects the intent of the
legislature for liberal construction as will best ensure the attainment of the object of the law according to
its true intent, meaning and spirit - the protection and safety of victims of violence against women and
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children.
Thus, contrary to the RTC's pronouncement, the maxim "expressio unios est exclusio alterius”
finds no application here. It must be remembered that this maxim is only an “ancillary rule of statutory
construction.” It is not of universal application. Neither is it conclusive. It should be applied only as a
means of discovering legislative intent which is not otherwise manifest and should not be permitted to
[25]
defeat the plainly indicated purpose of the legislature.
The Court notes that petitioner unnecessarily argues at great length on the attendance of
circumstances evidencing the conspiracy or connivance of Steven and respondents to cause verbal,
psychological and economic abuses upon her. However, conspiracy is an evidentiary matter which
should be threshed out in a full-blown trial on the merits and cannot be determined in the present
[26]
petition since this Court is not a trier of facts.
It is thus premature for petitioner to argue evidentiary
matters since this controversy is centered only on the determination of whether respondents may be
included in a petition under R.A. No. 9262. The presence or absence of conspiracy can be best passed
upon after a trial on the merits.
Considering the Court's ruling that the principle of conspiracy may be applied suppletorily to
R.A. No. 9262, the Court will no longer delve on whether respondents may be considered indispensable
or necessary parties. To do so would be an exercise in superfluity.
WHEREFORE, the instant petition is GRANTED. The assailed Resolutions dated March 7,
2005 and July 11, 2005 of the Regional Trial Court, Branch 94, Quezon City in Civil Case No.
Q-05-54536 are hereby PARTLY REVERSED and SET ASIDE insofar as the dismissal of the
petition against respondents is concerned.
SO ORDERED.

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

10/9/2014 3:23 PM

G.R. No. 168852

8 of 10

http://sc.judiciary.gov.ph/jurisprudence/2008/september2008/168852.htm

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MINITA V. CHICO-NAZARIO
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

RUBEN T. REYES
Associate Justice

I attest that the conclusions in the above Decision had been reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.
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REYNATO S. PUNO
Chief Justice

*

[1]
[2]
[3]
[4]
[5]
[6]
[7]

[8]
[9]
[10]
[11]
[12]
[13]

The present petition impleaded the Court of Appeals as respondent. Pursuant to Section 4, Rule 45 of the Rules of Court, the name of the
Court of Appeals is deleted from the title.
Penned by Judge Romeo F. Zamora, records, p. 209.
Id. at 501.
Records, p. 21.
Id. at 22.
Id. at 23.
Id. at 1.
SEC. 5. Acts of Violence Against Women and Their Children. - The crime of violence against women and their children is committed
through any of the following acts:
xxxx
(e) Attempting to compel or compelling the woman or her child to engage in conduct which the woman or her child has the right to desist
from or to desist from conduct which the woman or her child has the right to engage in, or attempting to restrict or restricting the woman's or
her child's freedom of movement or conduct by force or threat of force, physical or other harm or threat of physical or other harm, or
intimidation directed against the woman or her child. This shall include, but not limited to, the following acts committed with the purpose or
effect of controlling or restricting the woman's or child's movement or conduct:
xxxx
(2) Depriving or threatening to deprive the woman or her children of financial support legally due her or her family, or deliberately
providing the woman's children insufficient financial support;
(3) Depriving or threatening to deprive the woman or her child of a legal right;
(4) Preventing the woman in engaging in any legitimate profession, occupation, business or activity, or controlling the victim's own money
or properties, or solely controlling the conjugal or common money, or properties;
xxxx
(h) Engaging in purposeful, knowing, or reckless conduct, personally or through another, that alarms or causes substantial emotional or
psychological distress to the woman or her child. This shall include, but not be limited to, the following acts:
xxxx
(5) Engaging in any form of harassment or violence;
(i) Causing mental or emotional anguish, public ridicule or humiliation to the woman or her child, including, but not limited to, repeated
verbal and emotional abuse, and denial of financial support or custody of minor children or denial of access to the woman's child/children.
Entitled “AN ACT DEFINING VIOLENCE AGAINST WOMEN AND THEIR CHILDREN PROVIDING FOR PROTECTIVE
MEASURES FOR VICTIMS, PRESCRIBING PENALTIES THEREFOR, AND FOR OTHER PURPOSES”.
Records, p. 26.
Records, p. 36.
Id. at 147.
Id. at 209.
Latin maxim meaning “The expression of one thing is the exclusion of another.” (San Miguel Corporation Employees Union-Phil.
Transport and General Workers Org. v. San Miguel Packaging Products Employees Union-Pambansang Diwa ng Manggagawang
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Pilipino, G.R. No. 171153, September 12, 2007, 533 SCRA 125, 152).
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]

[24]

[25]

[26]

Records, p. 316.
Id. at 376.
Id. at 510 .
Rollo, p. 8.
60 Phil. 712 (1934).
G.R. Nos. 90440-42, October 13, 1992, 214 SCRA 504.
G.R. Nos. 129577-80, February 15, 2000, 325 SCRA 572.
G.R. No. 134172, September 20, 2004, 438 SCRA 431.
G.R. No. 141066, February 17, 2005, 451 SCRA 673.
Ladonga v. People, supra note 22; People v. Felipe, G.R. No. 142505, December 11, 2003, 418 SCRA 146, 176; People v. Julianda,
Jr., G.R. No. 128886, November 23, 2001, 370 SCRA 448, 469; People v. Quinicio, G.R. No. 142430, September 13, 2001, 365 SCRA
252, 266.
Commissioner of Internal Revenue v. Philippine Airlines, Inc., G.R. No. 160528, October 9, 2006, 504 SCRA 90, 101; Eugenio v.
Drilon, 322 Phil. 112 (1996); Philippine National Bank v. Office of the President, 322 Phil. 6, 14 (1996); Ongsiako v. Gamboa, 86 Phil. 50,
57 (1950); Torres v. Limjap, 56 Phil. 141, 145-146 (1931).
Coconut Oil Refiners Association, Inc. v. Torres, G.R. No. 132527, July 29, 2005, 465 SCRA 47, 78; Dimaporo v. Mitra, Jr., G.R. No.
96859, October 15, 1991, 202 SCRA 779, 792; Primero v. Court of Appeals, G.R. Nos. 48468-69, November 22, 1989, 179 SCRA 542,
548-549.
Superlines Transportation Company, Inc. v. Philippine National Construction Company, G.R. No. 169596, March 28, 2007, 519
SCRA 432, 441; Insular Life Assurance Company, Ltd. v. Court of Appeals, G.R. No. 126850, April 28, 2004, 428 SCRA 79, 85.
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RUSTAN ANG y PASCUA,
Petitioner,

G.R. No. 182835
Present:

- versus -

THE HONORABLE COURT OF
APPEALS and IRISH SAGUD,
Respondents.

CARPIO, J., Chairperson,
VELASCO, JR.,*
BRION,
ABAD, and
PEREZ, JJ.
Promulgated:

April 20, 2010
x --------------------------------------------------------------------------------------- x

This case concerns a claim of commission of the crime of violence against women when
a former boyfriend sent to the girl the picture of a naked woman, not her, but with her face on
it.
The Indictment
The public prosecutor charged petitioner-accused Rustan Ang (Rustan) before the
Regional Trial Court (RTC) of Baler, Aurora, of violation of the Anti-Violence Against Women
and Their Children Act or Republic Act (R.A.) 9262 in an information that reads:
That on or about June 5, 2005, in the Municipality of Maria Aurora, Province of
Aurora, Philippines and within the jurisdiction of this Honorable Court, the said accused
willfully, unlawfully and feloniously, in a purposeful and reckless conduct, sent through
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the Short Messaging Service (SMS) using his mobile phone, a pornographic picture to
one Irish Sagud, who was his former girlfriend, whereby the face of the latter was
attached to a completely naked body of another woman making it to appear that it was
said Irish Sagud who is depicted in the said obscene and pornographic picture thereby
causing substantial emotional anguish, psychological distress and humiliation to the said
[1]
Irish Sagud.

The Facts and the Case
The evidence for the prosecution shows that complainant Irish Sagud (Irish) and accused
Rustan were classmates at Wesleyan University in Aurora Province. Rustan courted Irish and
they became “on-and-off” sweethearts towards the end of 2004. When Irish learned afterwards
that Rustan had taken a live-in partner (now his wife), whom he had gotten pregnant, Irish
broke up with him.
Before Rustan got married, however, he got in touch with Irish and tried to convince her
to elope with him, saying that he did not love the woman he was about to marry. Irish rejected
the proposal and told Rustan to take on his responsibility to the other woman and their child.
Irish changed her cellphone number but Rustan somehow managed to get hold of it and sent
her text messages. Rustan used two cellphone numbers for sending his messages, namely,
0920-4769301 and 0921-8084768. Irish replied to his text messages but it was to ask him to
leave her alone.
In the early morning of June 5, 2005, Irish received through multimedia message service
(MMS) a picture of a naked woman with spread legs and with Irish’s face superimposed on the
[2]
figure (Exhibit A).

The sender’s cellphone number, stated in the message, was

0921-8084768, one of the numbers that Rustan used. Irish surmised that he copied the picture
[3]
of her face from a shot he took when they were in Baguio in 2003 (Exhibit B).
After she got the obscene picture, Irish got other text messages from Rustan. He boasted
that it would be easy for him to create similarly scandalous pictures of her. And he threatened
to spread the picture he sent through the internet. One of the messages he sent to Irish, written
in text messaging shorthand, read: “Madali lang ikalat yun, my chatrum ang tarlac rayt pwede
[4]
ring send sa lahat ng chatter.”
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Irish sought the help of the vice mayor of Maria Aurora who referred her to the police.
Under police supervision, Irish contacted Rustan through the cellphone numbers he used in
sending the picture and his text messages. Irish asked Rustan to meet her at the Lorentess
Resort in Brgy. Ramada, Maria Aurora, and he did. He came in a motorcycle. After parking it,
he walked towards Irish but the waiting police officers intercepted and arrested him. They
searched him and seized his Sony Ericsson P900 cellphone and several SIM cards. While
Rustan was being questioned at the police station, he shouted at Irish: “Malandi ka kasi!”
Joseph Gonzales, an instructor at the Aurora State College of Technology, testified as an
expert in information technology and computer graphics. He said that it was very much
possible for one to lift the face of a woman from a picture and superimpose it on the body of
another woman in another picture. Pictures can be manipulated and enhanced by computer to
make it appear that the face and the body belonged to just one person.
Gonzales testified that the picture in question (Exhibit A) had two distinct irregularities:
the face was not proportionate to the body and the face had a lighter color. In his opinion, the
picture was fake and the face on it had been copied from the picture of Irish in Exhibit B.
Finally, Gonzales explained how this could be done, transferring a picture from a computer to a
cellphone like the Sony Ericsson P900 seized from Rustan.
For his part, Rustan admitted having courted Irish. He began visiting her in Tarlac in
October 2003 and their relation lasted until December of that year. He claimed that after their
relation ended, Irish wanted reconciliation. They met in December 2004 but, after he told her
that his girlfriend at that time (later his wife) was already pregnant, Irish walked out on him.
Sometime later, Rustan got a text message from Irish, asking him to meet her at
Lorentess Resort as she needed his help in selling her cellphone. When he arrived at the place,
two police officers approached him, seized his cellphone and the contents of his pockets, and
brought him to the police station.
Rustan further claims that he also went to Lorentess because Irish asked him to help her
identify a prankster who was sending her malicious text messages. Rustan got the sender’s
number and, pretending to be Irish, contacted the person. Rustan claims that he got back
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obscene messages from the prankster, which he forwarded to Irish from his cellphone. This
explained, he said, why the obscene messages appeared to have originated from his cellphone
number. Rustan claims that it was Irish herself who sent the obscene picture (Exhibit A) to
[5]
him. He presented six pictures of a woman whom he identified as Irish (Exhibits 2 to 7).
Michelle Ang (Michelle), Rustan’s wife, testified that she was sure Irish sent the six
pictures. Michelle claims that she received the pictures and hid the memory card (Exhibit 8)
that contained them because she was jealous and angry. She did not want to see anything of
Irish. But, while the woman in the pictures posed in sexy clothing, in none did she appear
naked as in Exhibit A. Further, the face of the woman in Exhibits 2, 4, 5 and 6 could not be
seen. Irish denied that she was the woman in those four pictures. As for Exhibits 3 and 7, the
woman in the picture was fully dressed.
After trial, the RTC found Irish’s testimony completely credible, given in an honest and
spontaneous manner.

The RTC observed that she wept while recounting her experience,

prompting the court to comment: “Her tears were tangible expression of pain and anguish for
the acts of violence she suffered in the hands of her former sweetheart. The crying of the victim
during her testimony is evidence of the credibility of her charges with the verity borne out of
[6]
human nature and experience.”
Thus, in its Decision dated August 1, 2001, the RTC found
Rustan guilty of the violation of Section 5(h) of R.A. 9262.
[7]
On Rustan’s appeal to the Court of Appeals (CA),

the latter rendered a decision dated

[8]
January 31, 2008,

affirming the RTC decision.

The CA denied Rustan’s motion for

reconsideration in a resolution dated April 25, 2008. Thus, Rustan filed the present for review
on certiorari.
The Issues Presented
The principal issue in this case is whether or not accused Rustan sent Irish by cellphone
message the picture with her face pasted on the body of a nude woman, inflicting anguish,
psychological distress, and humiliation on her in violation of Section 5(h) of R.A. 9262.
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The subordinate issues are:
1.

Whether or not a “dating relationship” existed between Rustan and Irish as this

term is defined in R.A. 9262;
2.

Whether or not a single act of harassment, like the sending of the nude picture in

this case, already constitutes a violation of Section 5(h) of R.A. 9262;
3.

Whether or not the evidence used to convict Rustan was obtained from him in

violation of his constitutional rights; and
4.

Whether or not the RTC properly admitted in evidence the obscene picture

presented in the case.
The Court’s Rulings
Section 3(a) of R.A. 9262 provides that violence against women includes an act or acts
of a person against a woman with whom he has or had a sexual or dating relationship. Thus:
SEC. 3. Definition of Terms. – As used in this Act,
(a)
“Violence against women and their children” refers to any act or a series
of acts committed by any person against a woman who is his wife, former wife, or against
a woman with whom the person has or had a sexual or dating relationship, or with whom
he has a common child, or against her child whether legitimate or illegitimate, within or
without the family abode, which result in or is likely to result in physical, sexual,
psychological harm or suffering, or economic abuse including threats of such acts,
battery, assault, coercion, harassment or arbitrary deprivation of liberty.
xxxx

Section 5 identifies the act or acts that constitute violence against women and these
include any form of harassment that causes substantial emotional or psychological distress to a
woman. Thus:
SEC. 5. Acts of Violence Against Women and Their Children. – The crime of
violence against women and their children is committed through any of the following
acts:
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xxxx
h.
Engaging in purposeful, knowing, or reckless conduct, personally or
through another, that alarms or causes substantial emotional or psychological distress to
the woman or her child. This shall include, but not be limited to, the following acts:
xxxx
5.

Engaging in any form of harassment or violence;

The above provisions, taken together, indicate that the elements of the crime of violence
against women through harassment are:
1.

The offender has or had a sexual or dating relationship with the

offended woman;
2.

The offender, by himself or through another, commits an act or

series of acts of harassment against the woman; and
3.

The harassment alarms or causes substantial emotional or

psychological distress to her.
One. The parties to this case agree that the prosecution needed to prove that accused
Rustan had a “dating relationship” with Irish.

Section 3(e) provides that a “dating

relationship” includes a situation where the parties are romantically involved over time and on
a continuing basis during the course of the relationship. Thus:
(e)
“Dating relationship” refers to a situation wherein the parties live as
husband and wife without the benefit of marriage or are romantically involved over time
and on a continuing basis during the course of the relationship. A casual acquaintance or
ordinary socialization between two individuals in a business or social context is not a
dating relationship. (Underscoring supplied.)

Here, Rustan claims that, being “romantically involved,” implies that the offender and
the offended woman have or had sexual relations. According to him, “romance” implies a
sexual act.

He cites Webster’s Comprehensive Dictionary Encyclopedia Edition which

provides a colloquial or informal meaning to the word “romance” used as a verb, i.e., “to make
love; to make love to” as in “He romanced her.”
But it seems clear that the law did not use in its provisions the colloquial verb
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“romance” that implies a sexual act. It did not say that the offender must have “romanced” the
offended woman. Rather, it used the noun “romance” to describe a couple’s relationship, i.e.,
[9]
“a love affair.”
R.A. 9262 provides in Section 3 that “violence against women x x x refers to any act or a
series of acts committed by any person against a woman x x x with whom the person has or had
a sexual or dating relationship.” Clearly, the law itself distinguishes a sexual relationship
from a dating relationship. Indeed, Section 3(e) above defines “dating relationship” while
Section 3(f) defines “sexual relations.” The latter “refers to a single sexual act which may or
may not result in the bearing of a common child.” The dating relationship that the law
contemplates can, therefore, exist even without a sexual intercourse taking place between those
involved.
Rustan also claims that since the relationship between Irish and him was of the
“on-and-off” variety (away-bati), their romance cannot be regarded as having developed “over
time and on a continuing basis.” But the two of them were romantically involved, as Rustan
himself admits, from October to December of 2003. That would be time enough for nurturing a
relationship of mutual trust and love.
An “away-bati” or a fight-and-kiss thing between two lovers is a common occurrence.
Their taking place does not mean that the romantic relation between the two should be deemed
broken up during periods of misunderstanding. Explaining what “away-bati” meant, Irish
explained that at times, when she could not reply to Rustan’s messages, he would get angry at
her.

That was all.

Indeed, she characterized their three-month romantic relation as

[10]
continuous.
Two. Rustan argues that the one act of sending an offensive picture should not be
considered a form of harassment. He claims that such would unduly ruin him personally and
set a very dangerous precedent. But Section 3(a) of R.A. 9262 punishes “any act or series of
acts” that constitutes violence against women. This means that a single act of harassment,
which translates into violence, would be enough. The object of the law is to protect women
and children. Punishing only violence that is repeatedly committed would license isolated
ones.
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Rustan alleges that today’s women, like Irish, are so used to obscene communications
that her getting one could not possibly have produced alarm in her or caused her substantial
emotional or psychological distress. He claims having previously exchanged obscene pictures
with Irish such that she was already desensitized by them.
But, firstly, the RTC which saw and heard Rustan and his wife give their testimonies was
not impressed with their claim that it was Irish who sent the obscene pictures of herself
(Exhibits 2-7). It is doubtful if the woman in the picture was Irish since her face did not
clearly show on them.
Michelle, Rustan’s wife, claimed that she deleted several other pictures that Irish sent,
except Exhibits 2 to 7. But her testimony did not make sense. She said that she did not know
that Exhibits 2 to 7 had remained saved after she deleted the pictures. Later, however, she said
[11]
that she did not have time to delete them.
And, if she thought that she had deleted all the
pictures from the memory card, then she had no reason at all to keep and hide such memory
card. There would have been nothing to hide. Finally, if she knew that some pictures remained
in the card, there was no reason for her to keep it for several years, given that as she said she
was too jealous to want to see anything connected to Irish. Thus, the RTC was correct in not
giving credence to her testimony.
Secondly, the Court cannot measure the trauma that Irish experienced based on Rustan’s
low regard for the alleged moral sensibilities of today’s youth. What is obscene and injurious
to an offended woman can of course only be determined based on the circumstances of each
case. Here, the naked woman on the picture, her legs spread open and bearing Irish’s head and
face, was clearly an obscene picture and, to Irish a revolting and offensive one. Surely, any
woman like Irish, who is not in the pornography trade, would be scandalized and pained if she
sees herself in such a picture. What makes it further terrifying is that, as Irish testified, Rustan
sent the picture with a threat to post it in the internet for all to see. That must have given her a
nightmare.
Three. Rustan argues that, since he was arrested and certain items were seized from him
without any warrant, the evidence presented against him should be deemed inadmissible. But
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the fact is that the prosecution did not present in evidence either the cellphone or the SIM
cards that the police officers seized from him at the time of his arrest. The prosecution did not
need such items to prove its case. Exhibit C for the prosecution was but a photograph
depicting the Sony Ericsson P900 cellphone that was used, which cellphone Rustan admitted
owning during the pre-trial conference.
Actually, though, the bulk of the evidence against him consisted in Irish’s testimony that
she received the obscene picture and malicious text messages that the sender’s cellphone
numbers belonged to Rustan with whom she had been previously in communication. Indeed, to
prove that the cellphone numbers belonged to Rustan, Irish and the police used such numbers
[12]
to summon him to come to Lorentess Resort and he did.

Consequently, the prosecution

did not have to present the confiscated cellphone and SIM cards to prove that Rustan sent
those messages.
[13]
Moreover, Rustan admitted having sent the malicious text messages to Irish.

His

defense was that he himself received those messages from an unidentified person who was
harassing Irish and he merely forwarded the same to her, using his cellphone. But Rustan never
presented the cellphone number of the unidentified person who sent the messages to him to
authenticate the same. The RTC did not give credence to such version and neither will this
Court. Besides, it was most unlikely for Irish to pin the things on Rustan if he had merely tried
to help her identify the sender.
Four. Rustan claims that the obscene picture sent to Irish through a text message
constitutes an electronic document. Thus, it should be authenticated by means of an electronic
signature, as provided under Section 1, Rule 5 of the Rules on Electronic Evidence (A.M.
01-7-01-SC).
But, firstly, Rustan is raising this objection to the admissibility of the obscene picture,
Exhibit A, for the first time before this Court. The objection is too late since he should have
objected to the admission of the picture on such ground at the time it was offered in evidence.
[14]
He should be deemed to have already waived such ground for objection.
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Besides, the rules he cites do not apply to the present criminal action. The Rules on
Electronic Evidence applies only to civil actions, quasi-judicial proceedings, and
[15]
administrative proceedings.
In conclusion, this Court finds that the prosecution has proved each and every element of
the crime charged beyond reasonable doubt.
WHEREFORE, the Court DENIES the petition and AFFIRMS the decision of the
Court of Appeals in CA-G.R. CR 30567 dated January 31, 2008 and its resolution dated April
25, 2008.
SO ORDERED.

ROBERTO A. ABAD
Associate Justice

WE CONCUR:

ANTONIO T. CARPIO
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

ARTURO D. BRION
Associate Justice

JOSE PORTUGAL PEREZ
Associate Justice
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I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

ANTONIO T. CARPIO
Associate Justice
Chairperson, Second Division

Pursuant to Section 13, Article VIII of the Constitution and the Division Chairperson’s
Attestation, I certify that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

* Designated as additional member in lieu of Associate Justice Mariano C. Del Castillo, per raffle dated September 14, 2009.
[1]
[2]
[3]
[4]
[5]
[6]
[7]

Docketed as Criminal Case 3493.
Records, p. 69.
Id. at 70.
Exhibit D and sub-markings, id. at 72-76.
Id. at 156-159.
Rollo, p. 38.
Docketed as CA-G.R. CR 30567.

[8]
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DECISION
PERLAS-BERNABE, J.:
Hailed as the bastion of Christianity in Asia, the Philippines boasts of
86.8 million Filipinos- or 93 percent of a total population of 93.3 million1
adhering to the teachings of Jesus Christ. Yet, the admonition for husbands
to love their wives as their own bodies just as Christ loved the church and
gave himself up for he/ failed to prevent, or even to curb, the pervasiveness
of violence against Filipino women. The National Commission on the Role
of Filipino Women (NCRFW) reported that, for the years 2000-2003,
"female violence comprised more than 90o/o of all forms of abuse and
On official leave.
"Philippines still top Christian country in Asia, 5th in world," Philippine Daily Inquirer, December 21,
2011.
Ephesians 5:25-28.
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violence and more than 90% of these reported cases were committed by the
women's intimate partners such as their husbands and live-in partners.”3
Thus, on March 8, 2004, after nine (9) years of spirited advocacy by
women's groups, Congress enacted Republic Act (R.A.) No. 9262, entitled
“An Act Defining Violence Against Women and Their Children, Providing
for Protective Measures for Victims, Prescribing Penalties Therefor, and for
Other Purposes.” It took effect on March 27, 2004.4
R.A. 9262 is a landmark legislation that defines and criminalizes acts
of violence against women and their children (VAWC) perpetrated by
women's intimate partners, i.e, husband; former husband; or any person
who has or had a sexual or dating relationship, or with whom the woman
has a common child.5 The law provides for protection orders from the
barangay and the courts to prevent the commission of further acts of VAWC;
and outlines the duties and responsibilities of barangay officials, law
enforcers, prosecutors and court personnel, social workers, health care
providers, and other local government officials in responding to complaints
of VAWC or requests for assistance.
A husband is now before the Court assailing the constitutionality of
R.A. 9262 as being violative of the equal protection and due process clauses,
and an undue delegation of judicial power to barangay officials.
The Factual Antecedents
On March 23, 2006, Rosalie Jaype-Garcia (private respondent) filed,
for herself and in behalf of her minor children, a verified petition 6 (Civil
Case No. 06-797) before the Regional Trial Court (RTC) of Bacolod City for
the issuance of a Temporary Protection Order (TPO) against her husband,
Jesus C. Garcia (petitioner), pursuant to R.A. 9262. She claimed to be a
victim of physical abuse; emotional, psychological, and economic violence
as a result of marital infidelity on the part of petitioner, with threats of
deprivation of custody of her children and of financial support.7

Private respondent's claims
Private respondent married petitioner in 2002 when she was 34 years
old and the former was eleven years her senior. They have three (3)
children, namely: Jo-Ann J. Garcia, 17 years old, who is the natural child of
3

4
5
6
7

RATIONALE OF THE PROPOSED RULE ON VIOLENCE AGAINST WOMEN AND THEIR
CHILDREN, citing statistics furnished by the National Commission on the Role of Filipino Women.
Id.
Section 3(a), R.A. 9262.
Rollo, pp. 63-83.
Id. at 66-67.
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petitioner but whom private respondent adopted; Jessie Anthone J. Garcia, 6
years old; and Joseph Eduard J. Garcia, 3 years old.8
Private respondent described herself as a dutiful and faithful wife,
whose life revolved around her husband. On the other hand, petitioner, who
is of Filipino-Chinese descent, is dominant, controlling, and demands
absolute obedience from his wife and children. He forbade private
respondent to pray, and deliberately isolated her from her friends. When she
took up law, and even when she was already working part time at a law
office, petitioner trivialized her ambitions and prevailed upon her to just stay
at home. He was often jealous of the fact that his attractive wife still catches
the eye of some men, at one point threatening that he would have any man
eyeing her killed.9
Things turned for the worse when petitioner took up an affair with a
bank manager of Robinson's Bank, Bacolod City, who is the godmother of
one of their sons. Petitioner admitted to the affair when private respondent
confronted him about it in 2004. He even boasted to the household help
about his sexual relations with said bank manager. Petitioner told private
respondent, though, that he was just using the woman because of their
accounts with the bank.10
Petitioner's infidelity spawned a series of fights that left private
respondent physically and emotionally wounded. In one of their quarrels,
petitioner grabbed private respondent on both arms and shook her with such
force that caused bruises and hematoma. At another time, petitioner hit
private respondent forcefully on the lips that caused some bleeding.
Petitioner sometimes turned his ire on their daughter, Jo-Ann, who had seen
the text messages he sent to his paramour and whom he blamed for
squealing on him. He beat Jo-Ann on the chest and slapped her many times.
When private respondent decided to leave petitioner, Jo-Ann begged her
mother to stay for fear that if the latter leaves, petitioner would beat her up.
Even the small boys are aware of private respondent's sufferings. Their 6year-old son said that when he grows up, he would beat up his father
because of his cruelty to private respondent.11
All the emotional and psychological turmoil drove private respondent
to the brink of despair. On December 17, 2005, while at home, she
attempted suicide by cutting her wrist. She was found by her son bleeding
on the floor. Petitioner simply fled the house instead of taking her to the
hospital. Private respondent was hospitalized for about seven (7) days in
which time petitioner never bothered to visit, nor apologized or showed pity
on her. Since then, private respondent has been undergoing therapy almost
every week and is taking anti-depressant medications.12
8
9
10
11
12

Id. at 64.
Id. at 67-68.
Id. at 68-70.
Id. at 70-71.
Id. at 72.
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When private respondent informed the management of Robinson's
Bank that she intends to file charges against the bank manager, petitioner got
angry with her for jeopardizing the manager's job. He then packed his things
and told private respondent that he was leaving her for good. He even told
private respondent's mother, who lives with them in the family home, that
private respondent should just accept his extramarital affair since he is not
cohabiting with his paramour and has not sired a child with her.13
Private respondent is determined to separate from petitioner but she is
afraid that he would take her children from her and deprive her of financial
support. Petitioner had previously warned her that if she goes on a legal
battle with him, she would not get a single centavo.14
Petitioner controls the family businesses involving mostly the
construction of deep wells. He is the President of three corporations – 326
Realty Holdings, Inc., Negros Rotadrill Corporation, and J-Bros Trading
Corporation – of which he and private respondent are both stockholders. In
contrast to the absolute control of petitioner over said corporations, private
respondent merely draws a monthly salary of P20,000.00 from one
corporation only, the Negros Rotadrill Corporation. Household expenses
amounting to not less than P200,000.00 a month are paid for by private
respondent through the use of credit cards, which, in turn, are paid by the
same corporation together with the bills for utilities.15
On the other hand, petitioner receives a monthly salary of P60,000.00
from Negros Rotadrill Corporation, and enjoys unlimited cash advances and
other benefits in hundreds of thousands of pesos from the corporations.16
After private respondent confronted him about the affair, petitioner forbade
her to hold office at JBTC Building, Mandalagan, where all the businesses
of the corporations are conducted, thereby depriving her of access to full
information about said businesses. Until the filing of the petition a quo,
petitioner has not given private respondent an accounting of the businesses
the value of which she had helped raise to millions of pesos.17
Action of the RTC of Bacolod City
Finding reasonable ground to believe that an imminent danger of
violence against the private respondent and her children exists or is about to
recur, the RTC issued a TPO18 on March 24, 2006 effective for thirty (30)
days, which is quoted hereunder:
Respondent (petitioner herein), Jesus Chua Garcia, is hereby:

13
14
15
16
17
18

Id. at 73.
Id. at 74.
Id. at 65-66.
Id. at 66.
Id. at 70.
Id. at 84-87.
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a) Ordered to remove all his personal belongings from the conjugal
dwelling or family home within 24 hours from receipt of the Temporary
Restraining Order and if he refuses, ordering that he be removed by police
officers from the conjugal dwelling; this order is enforceable
notwithstanding that the house is under the name of 236 Realty Holdings
Inc. (Republic Act No. 9262 states “regardless of ownership”), this is to
allow the Petitioner (private respondent herein) to enter the conjugal
dwelling without any danger from the Respondent.
After the Respondent leaves or is removed from the conjugal dwelling, or
anytime the Petitioner decides to return to the conjugal dwelling to remove
things, the Petitioner shall be assisted by police officers when re-entering
the family home.
The Chief of Police shall also give the Petitioner police assistance on
Sunday, 26 March 2006 because of the danger that the Respondent will
attempt to take her children from her when he arrives from Manila and
finds out about this suit.
b) To stay away from the petitioner and her children, mother and all her
household help and driver from a distance of 1,000 meters, and shall not
enter the gate of the subdivision where the Petitioner may be temporarily
residing.
c) Not to harass, annoy, telephone, contact or otherwise communicate with
the Petitioner, directly or indirectly, or through other persons, or contact
directly or indirectly her children, mother and household help, nor send
gifts, cards, flowers, letters and the like. Visitation rights to the children
may be subject of a modified TPO in the future.
d) To surrender all his firearms including a .9MM caliber firearm and a
Walther PPK and ordering the Philippine National Police Firearms and
Explosives Unit and the Provincial Director of the PNP to cancel all the
Respondent's firearm licenses. He should also be ordered to surrender any
unlicensed firearms in his possession or control.
e) To pay full financial support for the Petitioner and the children,
including rental of a house for them, and educational and medical
expenses.
f) Not to dissipate the conjugal business.
g) To render an accounting of all advances, benefits, bonuses and other
cash he received from all the corporations from 1 January 2006 up to 31
March 2006, which himself and as President of the corporations and his
Comptroller, must submit to the Court not later than 2 April 2006.
Thereafter, an accounting of all these funds shall be reported to the court
by the Comptroller, copy furnished to the Petitioner, every 15 days of the
month, under pain of Indirect Contempt of Court.
h) To ensure compliance especially with the order granting support
pendente lite, and considering the financial resources of the Respondent
and his threat that if the Petitioner sues she will not get a single centavo,
the Respondent is ordered to put up a BOND TO KEEP THE PEACE in
the amount of FIVE MILLION PESOS, in two sufficient sureties.
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On April 24, 2006, upon motion19 of private respondent, the trial court
issued an amended TPO,20 effective for thirty (30) days, which included the
following additional provisions:
i) The petitioners (private respondents herein) are given the continued use
of the Nissan Patrol and the Starex Van which they are using in Negros
Occidental.
j) The petitioners are given the continued use and occupation of the house
in Parañaque, the continued use of the Starex van in Metro Manila,
whenever they go to Manila.
k) Respondent is ordered to immediately post a bond to keep the peace, in
two sufficient sureties.
l) To give monthly support to the petitioner provisionally fixed in the sum
of One Hundred Fifty Thousand Pesos (Php 150,000.00) per month plus
rental expenses of Fifty Thousand Pesos (Php 50,000.00) per month until
the matter of support could be finally resolved.

Two days later, or on April 26, 2006, petitioner filed an Opposition to
the Urgent Ex-Parte Motion for Renewal of the TPO21 seeking the denial of
the renewal of the TPO on the grounds that it did not (1) comply with the
three-day notice rule, and (2) contain a notice of hearing. He further asked
that the TPO be modified by (1) removing one vehicle used by private
respondent and returning the same to its rightful owner, the J-Bros Trading
Corporation, and (2) cancelling or reducing the amount of the bond from
P5,000,000.00 to a more manageable level at P100,000.00.
Subsequently, on May 23, 2006, petitioner moved22 for the
modification of the TPO to allow him visitation rights to his children.
On May 24, 2006, the TPO was renewed and extended yet again, but
subject only to the following modifications prayed for by private respondent:
a) That respondent (petitioner herein) return the clothes and other personal
belongings of Rosalie and her children to Judge Jesus Ramos, co-counsel
for Petitioner, within 24 hours from receipt of the Temporary Protection
Order by his counsel, otherwise be declared in Indirect Contempt of Court;
b) Respondent shall make an accounting or list of furniture and equipment
in the conjugal house in Pitimini St., Capitolville Subdivision, Bacolod
City within 24 hours from receipt of the Temporary Protection Order by
his counsel;
c) Ordering the Chief of the Women's Desk of the Bacolod City Police
Headquarters to remove Respondent from the conjugal dwelling within
19

20
21
22

Urgent Ex-Parte Motion for Renewal of Temporary Protection Order (TPO) or Issuance of Modified
TPO. Id. at 90-93.
Id. at 94-97.
Id. at 98-103.
Id. at 138-140.
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eight (8) hours from receipt of the Temporary Protection Order by his
counsel, and that he cannot return until 48 hours after the petitioners have
left, so that the petitioner Rosalie and her representatives can remove
things from the conjugal home and make an inventory of the household
furniture, equipment and other things in the conjugal home, which shall be
submitted to the Court.
d) Deliver full financial support of Php200,000.00 and Php50,000.00 for
rental and Php25,000.00 for clothes of the three petitioners (sic) children
within 24 hours from receipt of the Temporary Protection Order by his
counsel, otherwise be declared in indirect contempt of Court;
e) That respondent surrender his two firearms and all unlicensed firearms
to the Clerk of Court within 24 hours from receipt of the Temporary
Protection Order by his counsel;
f) That respondent shall pay petitioner educational expenses of the
children upon presentation of proof of payment of such expenses.23

Claiming that petitioner continued to deprive them of financial
support; failed to faithfully comply with the TPO; and committed new acts
of harassment against her and their children, private respondent filed
another application24 for the issuance of a TPO ex parte. She alleged inter
alia that petitioner contrived a replevin suit against himself by J-Bros
Trading, Inc., of which the latter was purportedly no longer president, with
the end in view of recovering the Nissan Patrol and Starex Van used by
private respondent and the children. A writ of replevin was served upon
private respondent by a group of six or seven policemen with long firearms
that scared the two small boys, Jessie Anthone and Joseph Eduard.25
While Joseph Eduard, then three years old, was driven to school, two
men allegedly attempted to kidnap him, which incident traumatized the boy
resulting in his refusal to go back to school. On another occasion, petitioner
allegedly grabbed their daughter, Jo-Ann, by the arm and threatened her.26
The incident was reported to the police, and Jo-Ann subsequently filed a
criminal complaint against her father for violation of R.A. 7610, also known
as the “Special Protection of Children Against Child Abuse, Exploitation
and Discrimination Act.”
Aside from the replevin suit, petitioner's lawyers initiated the filing by
the housemaids working at the conjugal home of a complaint for kidnapping
and illegal detention against private respondent. This came about after
private respondent, armed with a TPO, went to said home to get her and her
children's belongings. Finding some of her things inside a housemaid's
(Sheryl Jamola) bag in the maids' room, private respondent filed a case for
qualified theft against Jamola.27
23
24
25
26
27

Order dated May 24, 2006. Id. at 148-149.
Id. at 154-166.
Id. at 156.
Id. at 157.
Id. at 158-159.
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On August 23, 2006, the RTC issued a TPO,28 effective for thirty (30)
days, which reads as follows:
Respondent (petitioner herein), Jesus Chua Garcia, is hereby:
1) Prohibited from threatening to commit or committing, personally or
through another, acts of violence against the offended party;
2) Prohibited from harassing, annoying, telephoning, contacting or
otherwise communicating in any form with the offended party, either
directly or indirectly;
3) Required to stay away, personally or through his friends, relatives,
employees or agents, from all the Petitioners Rosalie J. Garcia and her
children, Rosalie J. Garcia's three brothers, her mother Primitiva Jaype,
cook Novelita Caranzo, driver Romeo Hontiveros, laundrywoman
Mercedita Bornales, security guard Darwin Gayona and the petitioner's
other household helpers from a distance of 1,000 meters, and shall not
enter the gate of the subdivision where the Petitioners are temporarily
residing, as well as from the schools of the three children; Furthermore,
that respondent shall not contact the schools of the children directly or
indirectly in any manner including, ostensibly to pay for their tuition or
other fees directly, otherwise he will have access to the children through
the schools and the TPO will be rendered nugatory;
4) Directed to surrender all his firearms including .9MM caliber firearm
and a Walther PPK to the Court;
5) Directed to deliver in full financial support of Php200,000.00 a month
and Php50,000.00 for rental for the period from August 6 to September 6,
2006; and support in arrears from March 2006 to August 2006 the total
amount of Php1,312,000.00;
6) Directed to deliver educational expenses for 2006-2007 the amount of
Php75,000.00 and Php25,000.00;
7) Directed to allow the continued use of a Nissan Patrol with Plate No.
FEW 508 and a Starex van with Plate No. FFD 991 and should the
respondent fail to deliver said vehicles, respondent is ordered to provide
the petitioner another vehicle which is the one taken by J Bros Tading;
8) Ordered not to dissipate, encumber, alienate, sell, lease or otherwise
dispose of the conjugal assets, or those real properties in the name of Jesus
Chua Garcia only and those in which the conjugal partnership of gains of
the Petitioner Rosalie J. Garcia and respondent have an interest in,
especially the conjugal home located in No. 14, Pitimini St., Capitolville
Subdivision, Bacolod City, and other properties which are conjugal assets
or those in which the conjugal partnership of gains of Petitioner Rosalie J.
Garcia and the respondent have an interest in and listed in Annexes “I,” “I1,” and “I-2,” including properties covered by TCT Nos. T-186325 and T168814;
9) Ordered that the Register of Deeds of Bacolod City and E.B. Magalona
shall be served a copy of this TEMPORARY PROTECTION ORDER and
28

Id. at 167-174.
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are ordered not to allow the transfer, sale, encumbrance or disposition of
these above-cited properties to any person, entity or corporation without
the personal presence of petitioner Rosalie J. Garcia, who shall affix her
signature in the presence of the Register of Deeds, due to the fear of
petitioner Rosalie that her signature will be forged in order to effect the
encumbrance or sale of these properties to defraud her or the conjugal
partnership of gains.

In its Order29 dated September 26, 2006, the trial court extended the
aforequoted TPO for another ten (10) days, and gave petitioner a period of
five (5) days within which to show cause why the TPO should not be
renewed, extended, or modified. Upon petitioner's manifestation, 30 however,
that he has not received a copy of private respondent's motion to
modify/renew the TPO, the trial court directed in its Order31 dated October
6, 2006 that petitioner be furnished a copy of said motion. Nonetheless, an
Order32 dated a day earlier, October 5, had already been issued renewing the
TPO dated August 23, 2006. The pertinent portion is quoted hereunder:
xxxx
x x x it appearing further that the hearing could not yet be finally
terminated, the Temporary Protection Order issued on August 23, 2006 is
hereby renewed and extended for thirty (30) days and continuously
extended and renewed for thirty (30) days, after each expiration, until
further orders, and subject to such modifications as may be ordered by the
court.

After having received a copy of the foregoing Order, petitioner no
longer submitted the required comment to private respondent's motion for
renewal of the TPO arguing that it would only be an “exercise in futility.” 33
Proceedings before the CA
During the pendency of Civil Case No. 06-797, petitioner filed before
the Court of Appeals (CA) a petition34 for prohibition (CA-G.R. CEB- SP.
No. 01698), with prayer for injunction and temporary restraining order,
challenging (1) the constitutionality of R.A. 9262 for being violative of the
due process and the equal protection clauses, and (2) the validity of the
modified TPO issued in the civil case for being “an unwanted product of an
invalid law.”
On May 26, 2006, the appellate court issued a 60-day Temporary

29
30
31
32
33
34

Id. at 182.
Id. at 183-184.
Id. at 185.
Id. at 186-187.
See Manifestation dated October 10, 2006. Id. at 188-189.
Id. at 104-137.
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Restraining Order35 (TRO) against the enforcement of the TPO, the amended
TPOs and other orders pursuant thereto.
Subsequently, however, on January 24, 2007, the appellate court
dismissed36 the petition for failure of petitioner to raise the constitutional
issue in his pleadings before the trial court in the civil case, which is clothed
with jurisdiction to resolve the same. Secondly, the challenge to the validity
of R.A. 9262 through a petition for prohibition seeking to annul the
protection orders issued by the trial court constituted a collateral attack on
said law.
His motion for reconsideration of the foregoing Decision having been
denied in the Resolution37 dated August 14, 2007, petitioner is now before us
alleging that –
The Issues
I.
THE COURT OF APPEALS ERRED IN DISMISSING THE PETITION
ON THE THEORY THAT THE ISSUE OF CONSTITUTIONALITY
WAS NOT RAISED AT THE EARLIEST OPPORTUNITY AND THAT,
THE PETITION CONSTITUTES A COLLATERAL ATTACK ON THE
VALIDITY OF THE LAW.
II.
THE COURT OF APPEALS COMMITTED SERIOUS ERROR IN
FAILING TO CONCLUDE THAT R.A. 9262 IS DISCRIMINATORY,
UNJUST, AND VIOLATIVE OF THE EQUAL PROTECTION CLAUSE.
III.
THE COURT OF APPEALS COMMITTED GRAVE MISTAKE IN NOT
FINDING THAT R.A. 9262 RUNS COUNTER TO THE DUE PROCESS
CLAUSE OF THE CONSTITUTION.
IV.
THE COURT OF APPEALS ERRED IN NOT FINDING THAT THE
LAW DOES VIOLENCE TO THE POLICY OF THE STATE TO
PROTECT THE FAMILY AS A BASIC SOCIAL INSTITUTION.
V.
THE
35
36

37

COURT

OF

APPEALS

SERIOUSLY

ERRED

IN

NOT

Id. at 151-152.
Decision dated January 24, 2007. Penned by Associate Justice Priscilla Baltazar-Padilla, with
Associate Justices Arsenio J. Magpale and Romeo F. Barza, concurring. Id. at 47-57.
Id. at 60-61.
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DECLARING
R.A.
No.
9262
AS
INVALID
AND
UNCONSTITUTIONAL BECAUSE IT ALLOWS AN UNDUE
DELEGATION OF JUDICIAL POWER TO THE BARANGAY
OFFICIALS.38

The Ruling of the Court
Before delving into the arguments propounded by petitioner against
the constitutionality of R.A. 9262, we shall first tackle the propriety of the
dismissal by the appellate court of the petition for prohibition (CA-G.R.
CEB-SP. No. 01698) filed by petitioner.
As a general rule, the question of constitutionality must be raised at
the earliest opportunity so that if not raised in the pleadings, ordinarily it
may not be raised in the trial, and if not raised in the trial court, it will not be
considered on appeal.39 Courts will not anticipate a question of constitutional
law in advance of the necessity of deciding it.40
In defending his failure to attack the constitutionality of R.A. 9262
before the RTC of Bacolod City, petitioner argues that the Family Court has
limited authority and jurisdiction that is “inadequate to tackle the complex
issue of constitutionality.”41
We disagree.
Family Courts have authority
and jurisdiction to consider the
constitutionality of a statute.
At the outset, it must be stressed that Family Courts are special courts,
of the same level as Regional Trial Courts. Under R.A. 8369, otherwise
known as the “Family Courts Act of 1997,” family courts have exclusive
original jurisdiction to hear and decide cases of domestic violence against
women and children.42 In accordance with said law, the Supreme Court
designated from among the branches of the Regional Trial Courts at least
38
39

40
41
42

Petition, id. at 22.
ABS-CBN Broadcasting Corporation v. Philippine Multi-Media System, Inc., G.R. Nos. 175769-70,
January 19, 2009, 576 SCRA 262, 289.
Philippine National Bank v. Palma, 503 Phil. 917, 932 (2005).
Petition, rollo, p. 24.
SEC. 5. Jurisdiction of Family Courts. - The Family Courts shall have exclusive original jurisdiction to
hear and decide the following cases:
xxxx
k) Cases of domestic violence against:
1) Women - which are acts of gender based violence that results, or are likely to result in physical,
sexual or psychological harm or suffering to women; and other forms of physical abuse such as
battering or threats and coercion which violate a woman's personhood, integrity and freedom
movement; and
2) Children - which include the commission of all forms of abuse, neglect, cruelty, exploitation,
violence, and discrimination and all other conditions prejudicial to their development.
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one Family Court in each of several key cities identified.43 To achieve
harmony with the first mentioned law, Section 7 of R.A. 9262 now provides
that Regional Trial Courts designated as Family Courts shall have original
and exclusive jurisdiction over cases of VAWC defined under the latter law,
viz:
SEC. 7. Venue. – The Regional Trial Court designated as a Family
Court shall have original and exclusive jurisdiction over cases of violence
against women and their children under this law. In the absence of such
court in the place where the offense was committed, the case shall be filed
in the Regional Trial Court where the crime or any of its elements was
committed at the option of the complainant. (Emphasis supplied)

Inspite of its designation as a family court, the RTC of Bacolod City
remains possessed of authority as a court of general original jurisdiction to
pass upon all kinds of cases whether civil, criminal, special proceedings,
land registration, guardianship, naturalization, admiralty or insolvency.44 It
is settled that RTCs have jurisdiction to resolve the constitutionality of a
statute,45 “this authority being embraced in the general definition of the
judicial power to determine what are the valid and binding laws by the
criterion of their conformity to the fundamental law.”46 The Constitution
vests the power of judicial review or the power to declare the
constitutionality or validity of a law, treaty, international or executive
agreement, presidential decree, order, instruction, ordinance, or regulation
not only in this Court, but in all RTCs.47 We said in J.M. Tuason and Co.,
Inc. v. CA48 that, “[p]lainly the Constitution contemplates that the inferior
courts should have jurisdiction in cases involving constitutionality of any
treaty or law, for it speaks of appellate review of final judgments of inferior
courts in cases where such constitutionality happens to be in issue.” Section
5, Article VIII of the 1987 Constitution reads in part as follows:
SEC. 5. The Supreme Court shall have the following powers:
xxx
2. Review, revise, reverse, modify, or affirm on appeal or certiorari,
as the law or the Rules of Court may provide, final judgments and
orders of lower courts in:
a. All cases in which the constitutionality or validity of any treaty,
international or executive agreement, law, presidential decree,
proclamation, order, instruction, ordinance, or regulation is in
question.
xxxx
43
44
45

46
47

48

Sec. 17, R.A. 8369.
Manalo v. Mariano, 161 Phil. 108, 120 (1976).
Planters Products, Inc. v. Fertiphil Corporation, G.R. No. 166006, March 14, 2008, 548 SCRA 485,
504.
Drilon v. Lim, G.R. No. 112497, August 4, 1994, 235 SCRA 135, 140.
Planters Products, Inc. v. Fertiphil Corporation, supra note 45, at 505, citing Mirasol v. CA, 403 Phil.
760 (2001).
G.R. Nos. L-18128 & L-18672, December 26, 1961, 3 SCRA 696, 703-704.
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Thus, contrary to the posturing of petitioner, the issue of
constitutionality of R.A. 9262 could have been raised at the earliest
opportunity in his Opposition to the petition for protection order before the
RTC of Bacolod City, which had jurisdiction to determine the same, subject
to the review of this Court.
Section 20 of A.M. No. 04-10-11-SC, the Rule on Violence Against
Women and Their Children, lays down a new kind of procedure requiring
the respondent to file an opposition to the petition and not an answer.49
Thus:
SEC. 20. Opposition to petition. – (a) The respondent may file an
opposition to the petition which he himself shall verify. It must
be accompanied by the affidavits of witnesses and shall show
cause why a temporary or permanent protection order should not
be issued.
(b) Respondent shall not include in the opposition any
counterclaim, cross-claim or third-party complaint, but any
cause of action which could be the subject thereof may be
litigated in a separate civil action. (Emphasis supplied)

We cannot subscribe to the theory espoused by petitioner that, since a
counterclaim, cross-claim and third-party complaint are to be excluded from
the opposition, the issue of constitutionality cannot likewise be raised
therein. A counterclaim is defined as any claim for money or other relief
which a defending party may have against an opposing party. 50 A crossclaim, on the other hand, is any claim by one party against a co-party arising
out of the transaction or occurrence that is the subject matter either of the
original action or of a counterclaim therein.51 Finally, a third-party
complaint is a claim that a defending party may, with leave of court, file
against a person not a party to the action for contribution, indemnity,
subrogation or any other relief, in respect of his opponent's claim. 52 As
pointed out by Justice Teresita J. Leonardo-De Castro, the
unconstitutionality of a statute is not a cause of action that could be the
subject of a counterclaim, cross-claim or a third-party complaint. Therefore,
it is not prohibited from being raised in the opposition in view of the familiar
maxim expressio unius est exclusio alterius.
Moreover, it cannot be denied that this issue affects the resolution of
the case a quo because the right of private respondent to a protection order is
founded solely on the very statute the validity of which is being attacked 53
49

50

51
52
53

RATIONALE OF THE PROPOSED RULES ON VIOLENCE AGAINST WOMEN AND THEIR
CHILDREN.
Korea Exchange Bank v. Hon. Rogelio C. Gonzales, 496 Phil. 127, 143-144 (2005); Spouses Sapugay
v. CA, 262 Phil. 506, 513 (1990).
Sec. 8, Rule 6, 1997 Rules of Civil Procedure.
Sec. 11, Rule 6, 1997 Rules of Civil Procedure.
See People of the Philippine Islands and Hongkong & Shanghai Banking Corporation v. Vera, 65 Phil
199 (1937); Philippine Coconut Producers Federation, Inc. (COCOFED) v. Republic, G.R. Nos.
177857-58, January 24, 2012, 663 SCRA 514, 594.

Decision

14

G.R. No. 179267

by petitioner who has sustained, or will sustain, direct injury as a result of its
enforcement. The alleged unconstitutionality of R.A. 9262 is, for all intents
and purposes, a valid cause for the non-issuance of a protection order.
That the proceedings in Civil Case No. 06-797 are summary in nature
should not have deterred petitioner from raising the same in his Opposition.
The question relative to the constitutionality of a statute is one of law which
does not need to be supported by evidence.54 Be that as it may, Section 25
of A.M. No. 04-10-11-SC nonetheless allows the conduct of a hearing to
determine legal issues, among others, viz:
SEC. 25. Order for further hearing. - In case the court determines
the need for further hearing, it may issue an order containing the
following:
(a) Facts undisputed and admitted;
(b) Factual and legal issues to be resolved;
(c) Evidence, including objects and documents that have been
marked and will be presented;
(d) Names of witnesses who will be ordered to present their direct
testimonies in the form of affidavits; and
(e) Schedule of the presentation of evidence by both parties which
shall be done in one day, to the extent possible, within the 30-day
period of the effectivity of the temporary protection order issued.
(Emphasis supplied)

To obviate potential dangers that may arise concomitant to the
conduct of a hearing when necessary, Section 26 (b) of A.M. No. 04-10-11SC provides that if a temporary protection order issued is due to expire, the
trial court may extend or renew the said order for a period of thirty (30) days
each time until final judgment is rendered. It may likewise modify the
extended or renewed temporary protection order as may be necessary to
meet the needs of the parties. With the private respondent given ample
protection, petitioner could proceed to litigate the constitutional issues,
without necessarily running afoul of the very purpose for the adoption of the
rules on summary procedure.
In view of all the foregoing, the appellate court correctly dismissed
the petition for prohibition with prayer for injunction and temporary
restraining order (CA-G.R. CEB - SP. No. 01698). Petitioner may have
proceeded upon an honest belief that if he finds succor in a superior court, he
could be granted an injunctive relief. However, Section 22(j) of A.M. No.
04-10-11-SC expressly disallows the filing of a petition for certiorari,
mandamus or prohibition against any interlocutory order issued by the
54

Recreation and Amusement Association of the Philippines v. City of Manila, 100 Phil 950, 956 (1957).
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trial court. Hence, the 60-day TRO issued by the appellate court in this case
against the enforcement of the TPO, the amended TPOs and other orders
pursuant thereto was improper, and it effectively hindered the case from
taking its normal course in an expeditious and summary manner.
As the rules stand, a review of the case by appeal or certiorari before
judgment is prohibited. Moreover, if the appeal of a judgment granting
permanent protection shall not stay its enforcement,55 with more reason that
a TPO, which is valid only for thirty (30) days at a time, 56 should not be
enjoined.
The mere fact that a statute is alleged to be unconstitutional or invalid,
does not of itself entitle a litigant to have the same enjoined.57 In Younger v.
Harris, Jr.,58 the Supreme Court of the United States declared, thus:
Federal injunctions against state criminal statutes, either in their
entirety or with respect to their separate and distinct prohibitions, are not
to be granted as a matter of course, even if such statutes are
unconstitutional. No citizen or member of the community is immune from
prosecution, in good faith, for his alleged criminal acts. The imminence of
such a prosecution even though alleged to be unauthorized and, hence,
unlawful is not alone ground for relief in equity which exerts its
extraordinary powers only to prevent irreparable injury to the plaintiff who
seeks its aid. (Citations omitted)

The sole objective of injunctions is to preserve the status quo until the
trial court hears fully the merits of the case. It bears stressing, however, that
protection orders are granted ex parte so as to protect women and their
children from acts of violence. To issue an injunction against such orders
will defeat the very purpose of the law against VAWC.
Notwithstanding all these procedural flaws, we shall not shirk from
our obligation to determine novel issues, or issues of first impression, with
far-reaching implications. We have, time and again, discharged our solemn
duty as final arbiter of constitutional issues, and with more reason now, in
view of private respondent's plea in her Comment 59 to the instant Petition
that we should put the challenge to the constitutionality of R.A. 9262 to rest.
And so we shall.

55
56
57
58

59

Secs. 22 and 31, A.M. No. 04-10-11-SC.
Sec. 26 (b), A.M. No. 04-10-11-SC.
Sto. Domingo v. De Los Angeles, 185 Phil. 94, 102 (1980).
27 L.Ed.2d 669 (1971), cited in The Executive Secretary v. Court of Appeals, 473 Phil. 27, 56-57
(2004).
Rollo, pp. 214-240, 237.

Decision

16

G.R. No. 179267

Intent of Congress in
enacting R.A. 9262.
Petitioner claims that since R.A. 9262 is intended to prevent and
criminalize spousal and child abuse, which could very well be committed by
either the husband or the wife, gender alone is not enough basis to deprive
the husband/father of the remedies under the law.60
A perusal of the deliberations of Congress on Senate Bill No. 2723,61
which became R.A. 9262, reveals that while the sponsor, Senator Luisa
Pimentel-Ejercito (better known as Senator Loi Estrada), had originally
proposed what she called a “synthesized measure”62 – an amalgamation of
two measures, namely, the “Anti-Domestic Violence Act” and the “AntiAbuse of Women in Intimate Relationships Act”63 – providing protection to
“all family members, leaving no one in isolation” but at the same time
giving special attention to women as the “usual victims” of violence and
abuse,64 nonetheless, it was eventually agreed that men be denied protection
under the same measure. We quote pertinent portions of the deliberations:
Wednesday, December 10, 2003
Senator Pangilinan. I just wanted to place this on record, Mr. President.
Some women's groups have expressed concerns and relayed these
concerns to me that if we are to include domestic violence apart from
against women as well as other members of the household, including
children or the husband, they fear that this would weaken the efforts to
address domestic violence of which the main victims or the bulk of the
victims really are the wives, the spouses or the female partners in a
relationship. We would like to place that on record. How does the good
Senator respond to this kind of observation?
Senator Estrada. Yes, Mr. President, there is this group of women who call
themselves “WIIR” Women in Intimate Relationship. They do not want to
include men in this domestic violence. But plenty of men are also being
abused by women. I am playing safe so I placed here members of the
family, prescribing penalties therefor and providing protective measures
for victims. This includes the men, children, live-in, common-law wives,
and those related with the family.65
xxxx
Wednesday, January 14, 2004
xxxx
The President Pro Tempore. x x x

60
61

62
63
64
65

Petition, id. at 26-27.
An Act Defining Violence Against Women and Members of the Family, Prescribing Penalties Therefor,
Providing for Protective Measures for Victims and for Other Purposes.
Congressional Records, Vol. III, No. 45, December 10, 2003, p. 27.
Id. at 25.
Id. at 27.
Id. at 43-44.
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Also, may the Chair remind the group that there was the discussion
whether to limit this to women and not to families which was the issue of
the AWIR group. The understanding that I have is that we would be
having a broader scope rather than just women, if I remember correctly,
Madam sponsor.
Senator Estrada. Yes, Mr. President.
As a matter of fact, that was brought up by Senator Pangilinan during the
interpellation period.
I think Senator Sotto has something to say to that.
Senator Legarda. Mr. President, the reason I am in support of the
measure. Do not get me wrong. However, I believe that there is a need to
protect women's rights especially in the domestic environment.
As I said earlier, there are nameless, countless, voiceless women who have
not had the opportunity to file a case against their spouses, their live-in
partners after years, if not decade, of battery and abuse. If we broaden the
scope to include even the men, assuming they can at all be abused by the
women or their spouses, then it would not equalize the already difficult
situation for women, Mr. President.
I think that the sponsor, based on our earlier conversations, concurs with
this position. I am sure that the men in this Chamber who love their
women in their lives so dearly will agree with this representation.
Whether we like it or not, it is an unequal world. Whether we like it or
not, no matter how empowered the women are, we are not given equal
opportunities especially in the domestic environment where the macho
Filipino man would always feel that he is stronger, more superior to the
Filipino woman.
xxxx
The President Pro Tempore. What does the sponsor say?
Senator Estrada. Mr. President, before accepting this, the committee came
up with this bill because the family members have been included in this
proposed measure since the other members of the family other than
women are also possible victims of violence. While women are most
likely the intended victims, one reason incidentally why the measure
focuses on women, the fact remains that in some relatively few cases, men
also stand to be victimized and that children are almost always the helpless
victims of violence. I am worried that there may not be enough protection
extended to other family members particularly children who are excluded.
Although Republic Act No. 7610, for instance, more or less, addresses the
special needs of abused children. The same law is inadequate. Protection
orders for one are not available in said law.
I am aware that some groups are apprehensive about granting the same
protection to men, fearing that they may use this law to justify their
abusive behavior against women. However, we should also recognize that
there are established procedures and standards in our courts which give
credence to evidentiary support and cannot just arbitrarily and whimsically
entertain baseless complaints.
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Mr. President, this measure is intended to harmonize family relations and
to protect the family as the basic social institution. Though I recognize the
unequal power relations between men and women in our society, I believe
we have an obligation to uphold inherent rights and dignity of both
husband and wife and their immediate family members, particularly
children.
While I prefer to focus mainly on women, I was compelled to include
other family members as a critical input arrived at after a series of
consultations/meetings with various NGOs, experts, sports groups and
other affected sectors, Mr. President.
Senator Sotto. Mr. President.
The President Pro Tempore.
senators.

Yes, with the permission of the other

Senator Sotto. Yes, with the permission of the two ladies on the Floor.
The President Pro Tempore. Yes, Sen. Vicente C. Sotto III is recognized.
Senator Sotto. I presume that the effect of the proposed amendment of
Senator Legarda would be removing the “men and children” in this
particular bill and focus specifically on women alone. That will be the net
effect of that proposed amendment. Hearing the rationale mentioned by
the distinguished sponsor, Sen. Luisa “Loi” Ejercito Estrada, I am not sure
now whether she is inclined to accept the proposed amendment of Senator
Legarda.
I am willing to wait whether she is accepting this or not because if she is
going to accept this, I will propose an amendment to the amendment rather
than object to the amendment, Mr. President.
xxxx
Senator Estrada. The amendment is accepted, Mr. President.
The President Pro Tempore. Is there any objection?
xxxx
Senator Sotto. x x x May I propose an amendment to the amendment.
The President Pro Tempore. Before we act on the amendment?
Senator Sotto. Yes, Mr. President.
The President Pro Tempore. Yes, please proceed.
Senator Sotto. Mr. President, I am inclined to believe the rationale used
by the distinguished proponent of the amendment. As a matter of fact, I
tend to agree. Kung may maaabuso, mas malamang iyong babae kaysa sa
lalake. At saka iyong mga lalake, puwede na talagang magulpi iyan.
Okey lang iyan. But I cannot agree that we remove the children from this
particular measure.
So, if I may propose an amendment –
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The President Pro Tempore. To the amendment.
Senator Sotto. – more than the women, the children are very much
abused. As a matter of fact, it is not limited to minors. The abuse is not
limited to seven, six, 5-year-old children. I have seen 14, 15-year-old
children being abused by their fathers, even by their mothers. And it
breaks my heart to find out about these things.
Because of the inadequate existing law on abuse of children, this particular
measure will update that. It will enhance and hopefully prevent the abuse
of children and not only women.

SOTTO-LEGARDA AMENDMENTS
Therefore, may I propose an amendment that, yes, we remove the aspect
of the men in the bill but not the children.
Senator Legarda. I agree, Mr. President, with the Minority Leader.
The President Pro Tempore. Effectively then, it will be women AND
CHILDREN.
Senator Sotto. Yes, Mr. President.
Senator Estrada. It is accepted, Mr. President.
The President Pro Tempore. Is there any objection? [Silence] There being
none, the amendment, as amended, is approved.66

It is settled that courts are not concerned with the wisdom, justice,
policy, or expediency of a statute.67 Hence, we dare not venture into the real
motivations and wisdom of the members of Congress in limiting the
protection against violence and abuse under R.A. 9262 to women and
children only. No proper challenge on said grounds may be entertained in
this proceeding. Congress has made its choice and it is not our prerogative
to supplant this judgment. The choice may be perceived as erroneous but
even then, the remedy against it is to seek its amendment or repeal by the
legislative. By the principle of separation of powers, it is the legislative that
determines the necessity, adequacy, wisdom and expediency of any law.68
We only step in when there is a violation of the Constitution. However,
none was sufficiently shown in this case.

R.A. 9262 does not violate
the guaranty of equal protection
of the laws.

66
67

68

Congressional Records, Vol. III, No. 51, January 14, 2004, pp. 141-147.
Lawyers Against Monopoly and Poverty (LAMP) v. The Secretary of Budget and Management, G.R.
No. 164987, April 24, 2012, 670 SCRA 373, 391.
Garcia v. Commission on Elections, G.R. No. 111511, October 5, 1993, 227 SCRA 100, 113-114.
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Equal protection simply requires that all persons or things similarly
situated should be treated alike, both as to rights conferred and
responsibilities imposed. The oft-repeated disquisition in the early case of
Victoriano v. Elizalde Rope Workers' Union69 is instructive:
The guaranty of equal protection of the laws is not a guaranty of
equality in the application of the laws upon all citizens of the state. It is
not, therefore, a requirement, in order to avoid the constitutional
prohibition against inequality, that every man, woman and child should be
affected alike by a statute. Equality of operation of statutes does not mean
indiscriminate operation on persons merely as such, but on persons
according to the circumstances surrounding them. It guarantees equality,
not identity of rights. The Constitution does not require that things which
are different in fact be treated in law as though they were the same. The
equal protection clause does not forbid discrimination as to things that are
different. It does not prohibit legislation which is limited either in the
object to which it is directed or by the territory within which it is to
operate.
The equal protection of the laws clause of the Constitution allows
classification. Classification in law, as in the other departments of
knowledge or practice, is the grouping of things in speculation or practice
because they agree with one another in certain particulars. A law is not
invalid because of simple inequality. The very idea of classification is that
of inequality, so that it goes without saying that the mere fact of inequality
in no manner determines the matter of constitutionality. All that is
required of a valid classification is that it be reasonable, which means that
the classification should be based on substantial distinctions which make
for real differences; that it must be germane to the purpose of the law;
that it must not be limited to existing conditions only; and that it must
apply equally to each member of the class. This Court has held that the
standard is satisfied if the classification or distinction is based on a
reasonable foundation or rational basis and is not palpably arbitrary.
(Emphasis supplied)

Measured against the foregoing jurisprudential yardstick, we find that
R.A. 9262 is based on a valid classification as shall hereinafter be discussed
and, as such, did not violate the equal protection clause by favoring women
over men as victims of violence and abuse to whom the State extends its
protection.
I. R.A. 9262 rests on substantial distinctions.
The unequal power relationship between women and men; the fact
that women are more likely than men to be victims of violence; and the
widespread gender bias and prejudice against women all make for real
differences justifying the classification under the law. As Justice McIntyre
succinctly states, “the accommodation of differences ... is the essence of true
equality.”70
69
70

158 Phil. 60, 86-87 (1974).
Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, p. 169.
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A. Unequal power relationship
between men and women
According to the Philippine Commission on Women (the National
Machinery for Gender Equality and Women's Empowerment), violence
against women (VAW) is deemed to be closely linked with the unequal
power relationship between women and men otherwise known as
“gender-based violence”. Societal norms and traditions dictate people to
think men are the leaders, pursuers, providers, and take on dominant roles in
society while women are nurturers, men's companions and supporters, and
take on subordinate roles in society. This perception leads to men gaining
more power over women. With power comes the need to control to retain
that power. And VAW is a form of men's expression of controlling women
to retain power.71
The United Nations, which has long recognized VAW as a human
rights issue, passed its Resolution 48/104 on the Declaration on Elimination
of Violence Against Women on December 20, 1993 stating that “violence
against women is a manifestation of historically unequal power relations
between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full
advancement of women, and that violence against women is one of the
crucial social mechanisms by which women are forced into subordinate
positions, compared with men.”72
Then Chief Justice Reynato S. Puno traced the historical and social
context of gender-based violence and developments in advocacies to
eradicate VAW, in his remarks delivered during the Joint Launching of R.A.
9262 and its Implementing Rules last October 27, 2004, the pertinent
portions of which are quoted hereunder:
History reveals that most societies sanctioned the use of violence
against women. The patriarch of a family was accorded the right to use
force on members of the family under his control. I quote the early
studies:
Traditions subordinating women have a long history rooted in
patriarchy – the institutional rule of men. Women were seen in
virtually all societies to be naturally inferior both physically and
intellectually. In ancient Western societies, women whether slave,
concubine or wife, were under the authority of men. In law, they were
treated as property.

The Roman concept of patria potestas allowed the husband to beat,
or even kill, his wife if she endangered his property right over her.
Judaism, Christianity and other religions oriented towards the patriarchal
family strengthened the male dominated structure of society.
71

72

Philippine Commission on Women, National Machinery for Gender Equality and Women's
Empowerment, “Violence Against Women (VAW),” <http://www.pcw.gov.ph> (visited November 16,
2012).
<http://www.lawphil.net/international/treaties/dec_dec_1993.html> (visited November 16, 2012).
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English feudal law reinforced the tradition of male control over
women. Even the eminent Blackstone has been quoted in his
commentaries as saying husband and wife were one and that one was the
husband. However, in the late 1500s and through the entire 1600s, English
common law began to limit the right of husbands to chastise their wives.
Thus, common law developed the rule of thumb, which allowed husbands
to beat their wives with a rod or stick no thicker than their thumb.
In the later part of the 19th century, legal recognition of these rights
to chastise wives or inflict corporeal punishment ceased. Even then, the
preservation of the family was given more importance than preventing
violence to women.
The metamorphosis of the law on violence in the United States
followed that of the English common law. In 1871, the Supreme Court of
Alabama became the first appellate court to strike down the common law
right of a husband to beat his wife:
The privilege, ancient though it may be, to beat one's wife with a stick,
to pull her hair, choke her, spit in her face or kick her about the floor, or
to inflict upon her like indignities, is not now acknowledged by our
law... In person, the wife is entitled to the same protection of the law
that the husband can invoke for himself.

As time marched on, the women's advocacy movement became
more organized. The temperance leagues initiated it. These leagues had a
simple focus. They considered the evils of alcoholism as the root cause of
wife abuse. Hence, they demonstrated and picketed saloons, bars and their
husbands' other watering holes. Soon, however, their crusade was joined
by suffragette movements, expanding the liberation movement's agenda.
They fought for women's right to vote, to own property, and more. Since
then, the feminist movement was on the roll.
The feminist movement exposed the private invisibility of the
domestic violence to the public gaze. They succeeded in transforming the
issue into an important public concern. No less than the United States
Supreme Court, in 1992 case Planned Parenthood v. Casey, noted:
In an average 12-month period in this country, approximately two
million women are the victims of severe assaults by their male partners.
In a 1985 survey, women reported that nearly one of every eight
husbands had assaulted their wives during the past year. The
[American Medical Association] views these figures as “marked
underestimates,” because the nature of these incidents discourages
women from reporting them, and because surveys typically exclude the
very poor, those who do not speak English well, and women who are
homeless or in institutions or hospitals when the survey is conducted.
According to the AMA, “researchers on family violence agree that the
true incidence of partner violence is probably double the above
estimates; or four million severely assaulted women per year.”
Studies on prevalence suggest that from one-fifth to one-third of all
women will be physically assaulted by a partner or ex-partner during
their lifetime... Thus on an average day in the United States, nearly
11,000 women are severely assaulted by their male partners. Many of
these incidents involve sexual assault... In families where wife beating
takes place, moreover, child abuse is often present as well.
Other studies fill in the rest of this troubling picture. Physical violence
is only the most visible form of abuse. Psychological abuse,
particularly forced social and economic isolation of women, is also
common.
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Many victims of domestic violence remain with their abusers, perhaps
because they perceive no superior alternative...Many abused women
who find temporary refuge in shelters return to their husbands, in large
part because they have no other source of income... Returning to one's
abuser can be dangerous. Recent Federal Bureau of Investigation
statistics disclose that 8.8 percent of all homicide victims in the United
States are killed by their spouses...Thirty percent of female homicide
victims are killed by their male partners.

Finally in 1994, the United States Congress enacted the Violence
Against Women Act.
In the International front, the women's struggle for equality was no
less successful. The United States Charter and the Universal Declaration
of Human Rights affirmed the equality of all human beings. In 1979, the
UN General Assembly adopted the landmark Convention on the
Elimination of all Forms of Discrimination Against Women (CEDAW). In
1993, the UN General Assembly also adopted the Declaration on the
Elimination of Violence Against Women. World conferences on the role
and rights of women have been regularly held in Mexico City,
Copenhagen, Nairobi and Beijing.
The UN itself established a
Commission on the Status of Women.
The Philippines has been in cadence with the half – and full – steps
of all these women's movements. No less than Section 14, Article II of our
1987 Constitution mandates the State to recognize the role of women in
nation building and to ensure the fundamental equality before the law of
women and men. Our Senate has ratified the CEDAW as well as the
Convention on the Rights of the Child and its two protocols. To cap it all,
Congress, on March 8, 2004, enacted Rep. Act No. 9262, entitled “An Act
Defining Violence Against Women and Their Children, Providing for
Protective Measures for Victims, Prescribing Penalties therefor and for
other Purposes.” (Citations omitted)

B. Women are the “usual” and “most likely”
victims of violence.
At the time of the presentation of Senate Bill No. 2723, official
statistics on violence against women and children show that –
x x x physical injuries had the highest number of cases at 5,058 in
2002 representing 55.63% of total cases reported (9,903). And
for the first semester of 2003, there were 2,381 reported cases out
of 4,354 cases which represent 54.31%. xxx (T)he total number of
women in especially difficult circumstances served by the
Department of Social Welfare and Development (DSWD) for the
year 2002, there are 1,417 physically abused/maltreated cases out
of the total of 5,608 cases. xxx (T)here are 1,091 DSWD cases
out of a total number of 3,471 cases for the first semester of 2003.
Female violence comprised more than 90% of all forms of abuse
and violence and more than 90% of these reported cases were
committed by the women's intimate partners such as their
husbands and live-in partners.73
73

As reported by Senator Loi Estrada in her Sponsorship Speech, Congressional Records, Vol. III, No.
45, December 10, 2003, p. 22.
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Recently, the Philippine Commission on Women presented
comparative statistics on violence against women across an eight-year period
from 2004 to August of 2011 with violations under R.A. 9262 ranking first
among the different VAW categories since its implementation in 2004,74
thus:
Table 1. Annual Comparative Statistics on Violence Against Women, 2004 - 2011*
Reported
Cases

2004

2005

2006

2007

2008

2009

2010

2011

Rape

997

927

659

837

811

770

1,042

832

Incestuous Rape

38

46

26

22

28

27

19

23

Attempted Rape

194

148

185

147

204

167

268

201

Acts of
Lasciviousness

580

536

382

358

445

485

745

625

3,553

2,335

1,892

1,505

1,307

1,498

2,018

1,588

Sexual
Harassment

53

37

38

46

18

54

83

63

RA 9262

218

924

1,269

2,387

3,599

5,285

9,974

9,021

Threats

319

223

199

182

220

208

374

213

Seduction

62

19

29

30

19

19

25

15

Concubinage

121

102

93

109

109

99

158

128

RA 9208

17

11

16

24

34

152

190

62

Abduction /
Kidnapping

29

16

34

23

28

18

25

22

Unjust Vexation

90

50

59

59

83

703

183

155

6,271

5,374

4,881

5,729

6,905

9,485

15,104

12,948

Physical
Injuries

Total

*2011 report covers only from January to August
Source: Philippine National Police – Women and Children Protection Center (WCPC)

On the other hand, no reliable estimates may be obtained on domestic
abuse and violence against men in the Philippines because incidents thereof
are relatively low and, perhaps, because many men will not even attempt to
report the situation. In the United Kingdom, 32% of women who had ever
experienced domestic violence did so four or five (or more) times, compared
with 11% of the smaller number of men who had ever experienced domestic
violence; and women constituted 89% of all those who had experienced 4 or
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Philippine Commission on Women, “Statistics on Violence Against Filipino Women,”
<http://pcw.gov.ph/statistics/201210/statistics-violence-against-filipino-women> (visited October 12,
2012).
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more incidents of domestic violence.75 Statistics in Canada show that
spousal violence by a woman against a man is less likely to cause injury than
the other way around (18 percent versus 44 percent). Men, who experience
violence from their spouses are much less likely to live in fear of violence at
the hands of their spouses, and much less likely to experience sexual assault.
In fact, many cases of physical violence by a woman against a spouse are in
self-defense or the result of many years of physical or emotional abuse.76
While there are, indeed, relatively few cases of violence and abuse
perpetrated against men in the Philippines, the same cannot render R.A.
9262 invalid.
In a 1960 case involving the violation of a city ordinance requiring
drivers of animal-drawn vehicles to pick up, gather and deposit in
receptacles the manure emitted or discharged by their vehicle-drawing
animals in any public highways, streets, plazas, parks or alleys, said
ordinance was challenged as violative of the guaranty of equal protection of
laws as its application is limited to owners and drivers of vehicle-drawing
animals and not to those animals, although not utilized, but similarly pass
through the same streets.
The ordinance was upheld as a valid classification for the reason that,
while there may be non-vehicle-drawing animals that also traverse the city
roads, “but their number must be negligible and their appearance
therein merely occasional, compared to the rig-drawing ones, as not to
constitute a menace to the health of the community.” 77 The mere fact that
the legislative classification may result in actual inequality is not violative of
the right to equal protection, for every classification of persons or things for
regulation by law produces inequality in some degree, but the law is not
thereby rendered invalid.78
C. Gender bias and prejudices
From the initial report to the police through prosecution, trial, and
sentencing, crimes against women are often treated differently and less
seriously than other crimes. This was argued by then United States Senator
Joseph R. Biden, Jr., now Vice President, chief sponsor of the Violence
Against Women Act (VAWA), in defending the civil rights remedy as a valid
exercise of the U.S. Congress' authority under the Commerce and Equal
Protection Clauses. He stressed that the widespread gender bias in the U.S.
75

76

77
78

Women's Aid, “Who are the victims of domestic violence?,” citing Walby and Allen, 2004,
<www.womensaid.org.uk/domestic-violence-articles.asp?section=00010001002200410001&itemid=
1273 (visited November 16, 2012).
Toronto District School Board, Facts and Statistics <www.tdsb.on.ca/site/viewitem.asp?siteid=15&
menuid=23082&pageid=20007> (visited November 16, 2012).
People v. Solon, 110 Phil. 39, 41 (1960).
Victoriano v. Elizalde Rope Workers' Union, supra note 69, 90.
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has institutionalized historic prejudices against victims of rape or domestic
violence, subjecting them to “double victimization” – first at the hands of
the offender and then of the legal system.79
Our own Senator Loi Estrada lamented in her Sponsorship Speech for
Senate Bill No. 2723 that “(w)henever violence occurs in the family, the
police treat it as a private matter and advise the parties to settle the conflict
themselves. Once the complainant brings the case to the prosecutor, the
latter is hesitant to file the complaint for fear that it might later be
withdrawn. This lack of response or reluctance to be involved by the police
and prosecution reinforces the escalating, recurring and often serious nature
of domestic violence.”80
Sadly, our own courts, as well, have exhibited prejudices and biases
against our women.
In a recent case resolved on March 9, 2011, we fined RTC Judge
Venancio J. Amila for Conduct Unbecoming of a Judge. He used derogatory
and irreverent language in reference to the complainant in a petition for TPO
and PPO under R.A. 9262, calling her as “only a live-in partner” and
presenting her as an “opportunist” and a “mistress” in an “illegitimate
relationship.” Judge Amila even called her a “prostitute,” and accused her
of being motivated by “insatiable greed” and of absconding with the
contested property.81 Such remarks betrayed Judge Amila's prejudices and
lack of gender sensitivity.
The enactment of R.A. 9262 aims to address the discrimination
brought about by biases and prejudices against women. As emphasized by
the CEDAW Committee on the Elimination of Discrimination against
Women, addressing or correcting discrimination through specific measures
focused on women does not discriminate against men.82 Petitioner's
contention,83 therefore, that R.A. 9262 is discriminatory and that it is an
“anti-male,” “husband-bashing,” and “hate-men” law deserves scant
consideration. As a State Party to the CEDAW, the Philippines bound itself
to take all appropriate measures “to modify the social and cultural patterns
of conduct of men and women, with a view to achieving the elimination of
prejudices and customary and all other practices which are based on the
idea of the inferiority or the superiority of either of the sexes or on
stereotyped roles for men and women.”84 Justice Puno correctly pointed out
that “(t)he paradigm shift changing the character of domestic violence from
79
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Biden, Jr., Joseph R., “The Civil Rights Remedy of the Violence Against Women Act: A Defense,” 37
Harvard Journal on Legislation 1 (Winter, 2000).
Congressional Records, Vol. III, No. 45, December 10, 2003, pp. 22-23.
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a private affair to a public offense will require the development of a distinct
mindset on the part of the police, the prosecution and the judges.”85
II. The classification is germane to the purpose of the law.
The distinction between men and women is germane to the purpose of
R.A. 9262, which is to address violence committed against women and
children, spelled out in its Declaration of Policy, as follows:
SEC. 2. Declaration of Policy. – It is hereby declared that the
State values the dignity of women and children and guarantees
full respect for human rights. The State also recognizes the need
to protect the family and its members particularly women and
children, from violence and threats to their personal safety and
security.
Towards this end, the State shall exert efforts to address
violence committed against women and children in keeping with
the fundamental freedoms guaranteed under the Constitution and
the provisions of the Universal Declaration of Human Rights, the
Convention on the Elimination of All Forms of Discrimination
Against Women, Convention on the Rights of the Child and other
international human rights instruments of which the Philippines is
a party.

In 1979, the U.N. General Assembly adopted the CEDAW, which the
Philippines ratified on August 5, 1981. Subsequently, the Optional Protocol
to the CEDAW was also ratified by the Philippines on October 6, 2003.86
This Convention mandates that State parties shall accord to women equality
with men before the law87 and shall take all appropriate measures to
eliminate discrimination against women in all matters relating to marriage
and family relations on the basis of equality of men and women. 88 The
Philippines likewise ratified the Convention on the Rights of the Child and
its two protocols.89 It is, thus, bound by said Conventions and their
respective protocols.

III. The classification is not limited to existing
conditions only, and apply equally to all members
Moreover, the application of R.A. 9262 is not limited to the existing
conditions when it was promulgated, but to future conditions as well, for as
long as the safety and security of women and their children are threatened by
85
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“The Rule on Violence Against Women and Their Children,” Remarks delivered during the Joint
Launching of R.A. 9262 and its Implementing Rules last October 27, 2004 at the Session Hall of the
Supreme Court.
Supra note 49.
Article 15.
Article 16.
Supra note 49.
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violence and abuse.
R.A. 9262 applies equally to all women and children who suffer
violence and abuse. Section 3 thereof defines VAWC as:
x x x any act or a series of acts committed by any person against a
woman who is his wife, former wife, or against a woman with whom the
person has or had a sexual or dating relationship, or with whom he has a
common child, or against her child whether legitimate or illegitimate,
within or without the family abode, which result in or is likely to result in
physical, sexual, psychological harm or suffering, or economic abuse
including threats of such acts, battery, assault, coercion, harassment or
arbitrary deprivation of liberty. It includes, but is not limited to, the
following acts:
A. "Physical Violence" refers to acts that include bodily or physical harm;
B. "Sexual violence" refers to an act which is sexual in nature, committed
against a woman or her child. It includes, but is not limited to:
a) rape, sexual harassment, acts of lasciviousness, treating a woman or
her child as a sex object, making demeaning and sexually suggestive
remarks, physically attacking the sexual parts of the victim's body,
forcing her/him to watch obscene publications and indecent shows or
forcing the woman or her child to do indecent acts and/or make films
thereof, forcing the wife and mistress/lover to live in the conjugal home
or sleep together in the same room with the abuser;
b) acts causing or attempting to cause the victim to engage in any
sexual activity by force, threat of force, physical or other harm or threat
of physical or other harm or coercion;
c) Prostituting the woman or child.
C. "Psychological violence" refers to acts or omissions causing or likely to cause
mental or emotional suffering of the victim such as but not limited to
intimidation, harassment, stalking, damage to property, public ridicule or
humiliation, repeated verbal abuse and marital infidelity. It includes causing or
allowing the victim to witness the physical, sexual or psychological abuse of a
member of the family to which the victim belongs, or to witness pornography in
any form or to witness abusive injury to pets or to unlawful or unwanted
deprivation of the right to custody and/or visitation of common children.
D. "Economic abuse" refers to acts that make or attempt to make a woman
financially dependent which includes, but is not limited to the following:
1. withdrawal of financial support or preventing the victim from
engaging in any legitimate profession, occupation, business or activity,
except in cases wherein the other spouse/partner objects on valid,
serious and moral grounds as defined in Article 73 of the Family Code;
2. deprivation or threat of deprivation of financial resources and the
right to the use and enjoyment of the conjugal, community or property
owned in common;
3. destroying household property;
4. controlling the victims' own money or properties or solely
controlling the conjugal money or properties.
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It should be stressed that the acts enumerated in the aforequoted
provision are attributable to research that has exposed the dimensions and
dynamics of battery. The acts described here are also found in the U.N.
Declaration on the Elimination of Violence Against Women.90 Hence, the
argument advanced by petitioner that the definition of what constitutes abuse
removes the difference between violent action and simple marital tiffs is
tenuous.
There is nothing in the definition of VAWC that is vague and
ambiguous that will confuse petitioner in his defense. The acts enumerated
above are easily understood and provide adequate contrast between the
innocent and the prohibited acts. They are worded with sufficient
definiteness that persons of ordinary intelligence can understand what
conduct is prohibited, and need not guess at its meaning nor differ in its
application.91 Yet, petitioner insists92 that phrases like “depriving or
threatening to deprive the woman or her child of a legal right,” “solely
controlling the conjugal or common money or properties,” “marital
infidelity,” and “causing mental or emotional anguish” are so vague that they
make every quarrel a case of spousal abuse. However, we have stressed that
the “vagueness” doctrine merely requires a reasonable degree of certainty
for the statute to be upheld – not absolute precision or mathematical
exactitude, as petitioner seems to suggest. Flexibility, rather than meticulous
specificity, is permissible as long as the metes and bounds of the statute are
clearly delineated. An act will not be held invalid merely because it might
have been more explicit in its wordings or detailed in its provisions.93
There is likewise no merit to the contention that R.A. 9262 singles out
the husband or father as the culprit. As defined above, VAWC may likewise
be committed “against a woman with whom the person has or had a sexual
or dating relationship.” Clearly, the use of the gender-neutral word “person”
who has or had a sexual or dating relationship with the woman encompasses
even lesbian relationships. Moreover, while the law provides that the
offender be related or connected to the victim by marriage, former marriage,
or a sexual or dating relationship, it does not preclude the application of the
principle of conspiracy under the Revised Penal Code (RPC). Thus, in the
case of Go-Tan v. Spouses Tan,94 the parents-in-law of Sharica Mari L. GoTan, the victim, were held to be proper respondents in the case filed by the
latter upon the allegation that they and their son (Go-Tan's husband) had
community of design and purpose in tormenting her by giving her
insufficient financial support; harassing and pressuring her to be ejected
from the family home; and in repeatedly abusing her verbally, emotionally,
mentally and physically.

90
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Supra note 49.
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R.A. 9262 is not violative of the
due process clause of the Constitution.
Petitioner bewails the disregard of R.A. 9262, specifically in the
issuance of POs, of all protections afforded by the due process clause of the
Constitution. Says he: “On the basis of unsubstantiated allegations, and
practically no opportunity to respond, the husband is stripped of family,
property, guns, money, children, job, future employment and reputation, all
in a matter of seconds, without an inkling of what happened.”95
A protection order is an order issued to prevent further acts of
violence against women and their children, their family or household
members, and to grant other necessary reliefs. Its purpose is to safeguard the
offended parties from further harm, minimize any disruption in their daily
life and facilitate the opportunity and ability to regain control of their life.96
“The scope of reliefs in protection orders is broadened to ensure that
the victim or offended party is afforded all the remedies necessary to curtail
access by a perpetrator to the victim. This serves to safeguard the victim
from greater risk of violence; to accord the victim and any designated family
or household member safety in the family residence, and to prevent the
perpetrator from committing acts that jeopardize the employment and
support of the victim. It also enables the court to award temporary custody
of minor children to protect the children from violence, to prevent their
abduction by the perpetrator and to ensure their financial support.”97
The rules require that petitions for protection order be in writing,
signed and verified by the petitioner98 thereby undertaking full
responsibility, criminal or civil, for every allegation therein. Since “time is
of the essence in cases of VAWC if further violence is to be prevented,”99 the
court is authorized to issue ex parte a TPO after raffle but before notice and
hearing when the life, limb or property of the victim is in jeopardy and there
is reasonable ground to believe that the order is necessary to protect the
victim from the immediate and imminent danger of VAWC or to prevent
such violence, which is about to recur.100
There need not be any fear that the judge may have no rational basis
to issue an ex parte order. The victim is required not only to verify the
allegations in the petition, but also to attach her witnesses' affidavits to the
petition.101
95
96
97
98
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100
101
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The grant of a TPO ex parte cannot, therefore, be challenged as
violative of the right to due process. Just like a writ of preliminary
attachment which is issued without notice and hearing because the time in
which the hearing will take could be enough to enable the defendant to
abscond or dispose of his property,102 in the same way, the victim of VAWC
may already have suffered harrowing experiences in the hands of her
tormentor, and possibly even death, if notice and hearing were required
before such acts could be prevented. It is a constitutional commonplace that
the ordinary requirements of procedural due process must yield to the
necessities of protecting vital public interests,103 among which is protection
of women and children from violence and threats to their personal safety and
security.
It should be pointed out that when the TPO is issued ex parte, the
court shall likewise order that notice be immediately given to the respondent
directing him to file an opposition within five (5) days from service.
Moreover, the court shall order that notice, copies of the petition and TPO be
served immediately on the respondent by the court sheriffs. The TPOs are
initially effective for thirty (30) days from service on the respondent.104
Where no TPO is issued ex parte, the court will nonetheless order the
immediate issuance and service of the notice upon the respondent requiring
him to file an opposition to the petition within five (5) days from service.
The date of the preliminary conference and hearing on the merits shall
likewise be indicated on the notice.105
The opposition to the petition which the respondent himself shall
verify, must be accompanied by the affidavits of witnesses and shall show
cause why a temporary or permanent protection order should not be
issued.106
It is clear from the foregoing rules that the respondent of a petition for
protection order should be apprised of the charges imputed to him and
afforded an opportunity to present his side. Thus, the fear of petitioner of
being “stripped of family, property, guns, money, children, job, future
employment and reputation, all in a matter of seconds, without an inkling of
what happened” is a mere product of an overactive imagination. The
essence of due process is to be found in the reasonable opportunity to be
heard and submit any evidence one may have in support of one's defense.
"To be heard" does not only mean verbal arguments in court; one may be
heard also through pleadings. Where opportunity to be heard, either through
102
103
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oral arguments or pleadings, is accorded, there is no denial of procedural due
process.107
It should be recalled that petitioner filed on April 26, 2006 an
Opposition to the Urgent Ex-Parte Motion for Renewal of the TPO that was
granted only two days earlier on April 24, 2006. Likewise, on May 23,
2006, petitioner filed a motion for the modification of the TPO to allow him
visitation rights to his children. Still, the trial court in its Order dated
September 26, 2006, gave him five days (5) within which to show cause why
the TPO should not be renewed or extended. Yet, he chose not to file the
required comment arguing that it would just be an “exercise in futility,”
conveniently forgetting that the renewal of the questioned TPO was only for
a limited period (30 days) each time, and that he could prevent the continued
renewal of said order if he can show sufficient cause therefor. Having failed
to do so, petitioner may not now be heard to complain that he was denied
due process of law.
Petitioner next laments that the removal and exclusion of the
respondent in the VAWC case from the residence of the victim, regardless of
ownership of the residence, is virtually a “blank check” issued to the wife to
claim any property as her conjugal home.108
The wording of the pertinent rule, however, does not by any stretch of
the imagination suggest that this is so. It states:
SEC. 11. Reliefs available to the offended party. -- The protection
order shall include any, some or all of the following reliefs:
xxxx
(c) Removing and excluding the respondent from the residence
of the offended party, regardless of ownership of the residence,
either temporarily for the purpose of protecting the offended
party, or permanently where no property rights are violated. If the
respondent must remove personal effects from the residence, the
court shall direct a law enforcement agent to accompany the
respondent to the residence, remain there until the respondent has
gathered his things and escort him from the residence;
xxxx

Indubitably, petitioner may be removed and excluded from private
respondent's residence, regardless of ownership, only temporarily for the
purpose of protecting the latter. Such removal and exclusion may be
permanent only where no property rights are violated. How then can the
private respondent just claim any property and appropriate it for herself, as
petitioner seems to suggest?
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The non-referral of a VAWC case
to a mediator is justified.
Petitioner argues that “by criminalizing run-of-the-mill arguments,
instead of encouraging mediation and counseling, the law has done violence
to the avowed policy of the State to “protect and strengthen the family as a
basic autonomous social institution.”109
Under Section 23(c) of A.M. No. 04-10-11-SC, the court shall not
refer the case or any issue thereof to a mediator. The reason behind this
provision is well-explained by the Commentary on Section 311 of the Model
Code on Domestic and Family Violence as follows:110
This section prohibits a court from ordering or referring parties to
mediation in a proceeding for an order for protection. Mediation is a
process by which parties in equivalent bargaining positions voluntarily
reach consensual agreement about the issue at hand. Violence, however,
is not a subject for compromise. A process which involves parties
mediating the issue of violence implies that the victim is somehow at fault.
In addition, mediation of issues in a proceeding for an order of protection
is problematic because the petitioner is frequently unable to participate
equally with the person against whom the protection order has been
sought. (Emphasis supplied)

There is no undue delegation of
judicial power to barangay officials.
Petitioner contends that protection orders involve the exercise of
judicial power which, under the Constitution, is placed upon the “Supreme
Court and such other lower courts as may be established by law” and, thus,
protests the delegation of power to barangay officials to issue protection
orders.111 The pertinent provision reads, as follows:
SEC. 14. Barangay Protection Orders (BPOs); Who May Issue and How.
– Barangay Protection Orders (BPOs) refer to the protection order issued
by the Punong Barangay ordering the perpetrator to desist from
committing acts under Section 5 (a) and (b) of this Act. A Punong
Barangay who receives applications for a BPO shall issue the protection
order to the applicant on the date of filing after ex parte determination of
the basis of the application. If the Punong Barangay is unavailable to act
on the application for a BPO, the application shall be acted upon by any
available Barangay Kagawad. If the BPO is issued by a Barangay
Kagawad, the order must be accompanied by an attestation by the
Barangay Kagawad that the Punong Barangay was unavailable at the time
of the issuance of the BPO. BPOs shall be effective for fifteen (15) days.
Immediately after the issuance of an ex parte BPO, the Punong Barangay
109
110
111
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or Barangay Kagawad shall personally serve a copy of the same on the
respondent, or direct any barangay official to effect its personal service.
The parties may be accompanied by a non-lawyer advocate in any
proceeding before the Punong Barangay.

Judicial power includes the duty of the courts of justice to settle actual
controversies involving rights which are legally demandable and
enforceable, and to determine whether or not there has been a grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of any
branch or instrumentality of the Government.112 On the other hand,
executive power "is generally defined as the power to enforce and
administer the laws. It is the power of carrying the laws into practical
operation and enforcing their due observance."113
As clearly delimited by the aforequoted provision, the BPO issued by
the Punong Barangay or, in his unavailability, by any available Barangay
Kagawad, merely orders the perpetrator to desist from (a) causing physical
harm to the woman or her child; and (2) threatening to cause the woman or
her child physical harm. Such function of the Punong Barangay is, thus,
purely executive in nature, in pursuance of his duty under the Local
Government Code to “enforce all laws and ordinances,” and to “maintain
public order in the barangay.”114
We have held that “(t)he mere fact that an officer is required by law to
inquire into the existence of certain facts and to apply the law thereto in
order to determine what his official conduct shall be and the fact that these
acts may affect private rights do not constitute an exercise of judicial
powers.”115
In the same manner as the public prosecutor ascertains through a
preliminary inquiry or proceeding “whether there is reasonable ground to
believe that an offense has been committed and the accused is probably
guilty thereof,” the Punong Barangay must determine reasonable ground to
believe that an imminent danger of violence against the woman and her
children exists or is about to recur that would necessitate the issuance of a
BPO. The preliminary investigation conducted by the prosecutor is,
concededly, an executive, not a judicial, function. The same holds true with
the issuance of a BPO.
We need not even belabor the issue raised by petitioner that since
barangay officials and other law enforcement agencies are required to extend
assistance to victims of violence and abuse, it would be very unlikely that
112
113
114
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they would remain objective and impartial, and that the chances of acquittal
are nil. As already stated, assistance by barangay officials and other law
enforcement agencies is consistent with their duty to enforce the law and to
maintain peace and order.
Conclusion

Before a statute or its provisions duly challenged are voided, an
unequivocal breach ot~ or a clear conflict with the Constitution, not merely a
doubtful or argumentative one, must be demonstrated in such a manner as to
leave no doubt in the mind of the Court. In other words, the grounds for
nullity must be beyond reasonable doubt. 116 In the instant case, however, no
concrete evidence and convincing arguments were presented by petitioner to
warrant a declaration of the unconstitutionality of R.A. 9262, which is an act
of Congress and signed into law by the highest officer of the co-equal
executive department. As we said in Estrada v. Sandiganbayan, 117 courts
must assume that the legislature is ever conscious of the borders and edges
of its plenary powers, and passed laws with full knowledge of the facts and
for the purpose of promoting what is right and advancing the welfare of the
majority.
We reiterate here Justice Puno's observation that "the history of the
women's movement against domestic violence shows that one of its most
difficult struggles was the fight against the violence of law itself. If we keep
that in mind, law will not again be a hindrance to the struggle of women for
equality but will be its fulfillment." 118 Accordingly, the constitutionality of
R.A. 9262 is, as it should be, sustained.

WHEREFORE, the instant petition for review on certiorari is hereby
DENIED for lack of merit.
SO ORDERED.
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DECISION

CHICO-NAZARIO, J.:
[1]
In this Petition for Review on Certiorari under Rule 45 of the Rules of Court,
[2]
petitioner Valcesar Estioca y Macamay prays for the reversal of the Decision of the Court of
Appeals in CA-G.R. CR No. 00036 dated 30 June 2006, affirming with modification the
[3]
Decision

[4]
and Order dated 5 April 2004 and 17 August 2004, respectively, of the Ozamiz

City Regional Trial Court (RTC), Branch 35, in Criminal Case No. 3054, finding him guilty of
robbery under Article 299, subdivision (a), number (2) of the Revised Penal Code.
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Culled from the records are the following facts:
[5]
On 31 July 2001, an Information

was filed before the RTC charging petitioner,

Marksale Bacus (Bacus), Kevin Boniao (Boniao) and Emiliano Handoc (Handoc) with robbery,
thus:
That on July 28, 2001, at about 8:00 o’clock in the morning, in the City of Ozamiz,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
with intent of gain, did then and there helping one another, willfully, unlawfully, and
feloniously break, destroy, and destroyed the padlock of the main door of the classroom of MS.
SELINA M. PANAL and once inside, the accused took, stole and carried away the following:
A.
B.

C.

One (1) Panasonic Colored TV 14 worth P6,000.00;
One (1) Sharp Karaoke Tower Single Player color black worth
P6,000.00; and
One (1) 3D Rota Aire Stand Fan color brown worth P3,000.00;

belonging to the Ozamiz City Central School represented herein by MS. SELINA M. PANAL,
all valued at P15,000.00, to the damage and prejudice of the said school thereof, in the
aforementioned sum of P15,000.00, Philippine Currency.

When arraigned on separate dates with the assistance of their counsels de oficio,
[6]
petitioner, Bacus, Boniao and Handoc pleaded “Not guilty” to the charge.

Thereafter, trial

on the merits ensued.
The prosecution presented as witnesses Nico Alforque (Nico) and Mrs. Celina M. Panal
(Mrs. Panal). Their testimonies, woven together, bear the following:
On 28 July 2001 (Saturday), at about 8:00 in the morning, Nico, then eleven years old
and a Grade VI student of Ozamiz City Central School (OCCS), and his cousin, Mark
Alforque (Mark), went to the OCCS and cleaned the classroom of a teacher named Mrs. Myrna
Pactolin (Mrs. Pactolin).

They received P30.00 each from Mrs. Pactolin for the chore.

Afterwards, Mark went home while Nico stayed inside the OCCS because Mrs. Pactolin
requested him to get some “waya-waya” and “dapna” inside the OCCS’s canal to be used as
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[7]
fish food.
While catching waya-waya and dapna inside the OCCS’s canal, Nico saw petitioner and
Bacus enter the OCCS’s premises by climbing over the OCCS’s gate. Petitioner and Bacus
then proceeded to the classroom of another teacher, Mrs. Panal, which was located near the
OCCS’s canal. Thereupon, petitioner and Bacus destroyed the padlock of the classroom’s door
using an iron bar and entered therein. Subsequently, petitioner and Bacus walked out of the
classroom carrying a television, a karaoke and an electric fan, and thereafter brought them to
the school gate. They went over the gate with the items and handed them over to Boniao and
Handoc who were positioned just outside the OCCS’s gate. The items were placed inside a
tricycle. After petitioner, Bacus and Boniao boarded the tricycle, Handoc drove the same and
[8]
they sped away.
On the following day, 29 July 2001, Mrs. Panal went to the OCCS for a dance practice
with her students. She proceeded to her classroom and discovered that it was forcibly opened,
and that the karaoke, television and electric fan therein were missing.

She immediately

reported the incident to the police. The OCCS principal informed her that Nico witnessed the
[9]
incident. Thereafter, petitioner, Bacus, Boniao and Handoc were charged with robbery.
The prosecution also submitted object evidence to buttress the testimonies of its
witnesses, to wit: (1) a T-shaped slightly curved iron bar, which is 10 mm. by 12 inches in size,
used in destroying the padlock of Mrs. Panal’s classroom and marked as Exhibit A; and (2) a
Yeti brand, colored yellow, padlock used in Mrs. Panal’s classroom, marked as Exhibit B.
For its part, the defense presented the testimonies of petitioner, Bacus, Rolly Agapay
(Agapay), Boniao and Handoc to refute the foregoing accusations.

Petitioner and his

co-accused denied any involvement in the incident and interposed the defense of alibi.
Petitioner Estioca testified that on 28 July 2001, he cleaned his house located at Laurel
Street, Ozamiz City, from 8:00 in the morning up to 10:00 in the morning. After cleaning the
house, he ate lunch and rested. At around 3:00 in the afternoon of the same day, he went to the
house of his neighbor/friend, Junjun Ho (Junjun), to help the latter in cleaning his houseyard.
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However, Junjun’s father arrived, and since the father and son had to discuss important things,
he decided to go home which was about past 3:00 in the afternoon. Upon arriving home, his
aunt, Myrna Macamay, told him that some people had gone to the house looking for him.
Later, two unidentified persons, accompanied by Boniao, came to his house and brought him
[10]
to the City Hall Police Station for investigation as regards the incident.
During the interrogation inside the police station, a certain Michael approached him and
inquired as to where he sold the television stolen from the OCCS. He told Michael not to
accuse him of stealing as it is not a good joke. Michael called Bacus and Boniao who were
then standing nearby, and the two pointed to him as the one who sold the television.
Afterwards, one of the police officers therein told him to approach a certain Colonel Bation
who was also inside the police station. Upon approaching Colonel Bation, the latter punched
him in the stomach causing him to kneel down in pain. Colonel Bation asked him where he
sold the television but he told him he had nothing to do with it. Colonel Bation took a whip
and smacked him with it several times on the body. An emergency hospital worker named
Dennis Fuentes, who was also present, stripped him naked and burned his scrotum, chest and
[11]
palm with lighter, cigarette butts and matchsticks. Thereafter, he was jailed.
Bacus, a resident of Barangay Lam-an, Ozamiz City, declared that on the night of 27
July 2001, he slept at the guardhouse of the Ozamiz City National High School (OCNHS)
which is located in front of the OCCS. On the following day, 28 July 2001, at about 7:00 in
the morning, he woke up and helped his mother in selling bananas beside their house which is
situated in front of the OCNHS. At about 11:00 in the morning of the same day, while on his
way to Barangay Tinago, Ozamiz City, to buy chicken feed, a certain Michael Panal and an
unidentified companion blocked his path and asked him if he was the one who robbed the
OCCS. He told the two that he had nothing to do with the incident. The two then brought him
to the nearby seashore where they were met by a group of persons headed by a certain Maning.
Thereupon, they tortured and beat him for refusing to admit involvement in the incident.
[12]
Subsequently, he was taken to the Ozamiz City Hall for investigation.
Agapay, an OCNHS working student and a resident of the said school, narrated that he
knows Bacus because the latter resided in a house located just in front of the OCNHS; that he
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and Bacus usually slept at the guardhouse of the OCNHS; that on the night of 27 July 2001, he
and Bacus slept at the guardhouse of the OCNHS; and that Bacus woke up on the following
[13]
day, 28 July 2001, at about 8:30 in the morning.
Boniao, 14 years old and resident of Barangay Tinago, Ozamiz City, testified that on 28
July 2001, at 8:00 in the morning, he cleaned his parents’ house and thereafter watched
television. On 30 July 2001, at 7:00 in the morning, he and Bacus went to the OCCS to pick
up plastic bottles scattered therein. After gathering some plastic bottles, he and Bacus left the
OCCS. While on their way home, a certain Leoncio apprehended him and brought him to his
parents’ house. Upon arriving home, his mother beat him and forbade him to go out of the
house. Subsequently, several persons went to his parents’ house and arrested him. He was
taken to a nearby port where he was asked to identify the persons involved in the robbery of the
OCCS. When he could not say anything about the incident, he was brought to the City Hall
[14]
Police Station where he was jailed.
Handoc, a pedicab driver residing at Barangay Tinago, Ozamiz City, stated that he
helped his brother-in-law in quarrying gravel at Panay-ay Diot, Clarin, Misamis Occidental, on
the whole morning of 28 July 2001; that he went back to Barangay Tinago, Ozamiz City, at
about 4:00 in the afternoon of 28 July 2001; that Tomas Medina, the former barangay captain,
arrested him and took him to the City Hall; that police officers in the City Hall inquired as to
where he sold the television stolen from the OCCS but he replied that he had nothing to do
with it; that he was repeatedly beaten by police officers for denying any involvement in the
[15]
incident; and that he was detained at the City Hall Jail.
After trial, the RTC rendered a Decision on 5 April 2004 convicting petitioner, Bacus,
Boniao and Handoc of robbery under Article 299, subdivision (a), number (2), paragraph 4 of
the Revised Penal Code.

The trial court imposed on petitioner, Bacus and Handoc an

indeterminate penalty ranging from six years and one day of prision mayor as minimum, to
fourteen years, eight months and one day of reclusion temporal as maximum. Since Boniao
was a minor (14 years old) when he participated in the heist, he was sentenced to a lower
prison term of six months of arresto mayor as minimum to four years and two months of
prision correccional as maximum. They were also ordered to pay P15,000.00 as civil liability.

10/9/2014 1:52 PM

G.R. No. 173876

6 of 21

http://sc.judiciary.gov.ph/jurisprudence/2008/june2008/173876.htm

Nonetheless, the sentence meted out to Boniao was suspended and his commitment to the
Department of Social Welfare and Development (DSWD) was ordered pursuant to Presidential
[16]
The dispositive portion of the decision reads:
Decree No. 603.
WHEREFORE, finding accused Valcesar Estioca y Macamay alias “Bango,” Marksale
Bacus alias “Macoy,” Emeliano Handoc y Bullares alias “Eming” and minor Kevin Boniao
guilty beyond reasonable doubt of the crime of robbery defined and penalized under Article
299, subsection (a), paragraph 2 of the Revised Penal Code and upon applying Art. 64,
paragraph 1 of the Revised Penal Code and Indeterminate Sentence Law and Privileged
Mitigating Circumstance of two (2) degrees lower than that prescribed for by law (Art. 68, par.
1) unto Kevin Boniao, a minor, who was 14 years old at the time of the commission of the
crime, this court hereby sentences them (a) Valcesar Estioca, Marksale Bacus, Emeliano
Handoc to suffer the indeterminate penalty ranging from six (6) years and one (1) day of
Prision Mayor as minimum to fourteen (14) years, eight (8) months and one (1) day of
Reclusion Temporal as maximum and (b) Kevin Boniao (minor) to suffer the penalty of six (6)
months of Arresto Mayor as minimum to four (4) years and two (2) months of Prision
Correccional as maximum and all of the accused to suffer the accessory penalty provided for
by law, to indemnify the civil liability of P15,000.00 and to pay the costs.
With respect to Kevin Boniao, the sentence imposed upon him is hereby suspended
pursuant to PD 603 as amended and he is therefore committed to the Department of Social
Welfare and Development (DSWD) for reformation, otherwise if he is incorrigible, then the
sentence shall be imposed upon him by the court. The DSWD is hereby ordered to have close
surveillance and supervision upon him and to constantly observe the development of his
behavior and to submit to the court a report/recommendation on the matter as prescribed for
by law.
The Order of this court dated August 20, 2001 is hereby cancelled and revoked.
The accused are entitled 4/5 of the time they were placed under preventive
imprisonment.
The cash bond in the amount of P24,000 posted by accused Valcesar Estioca is hereby
[17]
cancelled and the same is ordered released and returned to the bondsman concerned.

Petitioner, Bacus, Boniao and Handoc filed a Motion for Reconsideration of the RTC
Decision arguing that there was no conspiracy among them and that the penalty imposed was
[18]
erroneous.

On 17 August 2004, the RTC issued an Order partially granting the

[19]
The trial court lowered the penalty imposed on them but affirmed its earlier
motion.
finding of conspiracy and conviction. It also ordered the DSWD to release and turn over
Boniao to his parents. It concluded:
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WHEREFORE, as herein modified, the imposable indeterminate penalty meted to
accused Valcesar Estioca, Marksale Bacus and Emeliano Handoc being guilty beyond
reasonable doubt of he crime of Robbery, defined and penalized under paragraph 4 of Art. 299
of the Revised Penal Code upon applying Indeterminate Sentence Law with paragraph 1 of
Art. 64, Revised Penal Code, ranges from four (4) years, two (2) months and one (1) day of
prision correccional as minimum to eight (8) years and one (1) day of prision mayor as
maximum with accessory penalty provided for by law; and for minor accused Kevin Boniao,
the penalty of four (4) months of arresto mayor upon applying the privileged mitigating
circumstance in Art. 68, paragraph 1 of the Revised Penal Code with Art. 64, paragraph 1 of
the same Code. All of the accused shall indemnify jointly the civil liability of P15,000.00 and
to pay the costs.
As aforestated, minor accuser Kevin Boniao is hereby ordered released from DSWD
[20]
and returned to the custody of his parents.

Unsatisfied, petitioner appealed the RTC Decision and Order before the Court of
[21]
Bacus, Boniao and Handoc did not appeal their conviction anymore. On 30 June
Appeals.
2006, the Court of Appeals promulgated its Decision affirming with modification the RTC
Decision and Order. The appellate court held that Boniao is exempt from criminal liability but
his civil liability remains pursuant to Republic Act No. 9344 otherwise known as The Juvenile
Justice and Welfare Act of 2006, thus:
On a final note, considering that it is axiomatic that an appeal opens the entire case for
review and considering further that any decision rendered in the appeal does not bind those
who did not appeal except if beneficial to them, We hold that herein accused Kevin Boniao
should be acquitted and his criminal liability extinguished pursuant to Republic Act No. 9344,
otherwise known as the Juvenile Justice and Welfare Act of 2006, which took effect on May
22, 2006. The pertinent provision thereof provides, thus:
“Sec. 6. Minimum Age of Criminal Responsibility. – A child fifteen (15)
years of age or under at the time of the commission of the offense shall be
exempt from criminal liability. However, the child shall be subjected to Section
20 of this Act.
xxxx
The exemption from criminal liability herein established does not
include exemption from civil liability, which shall be enforced in accordance
with existing laws.”
WHEREFORE, premises foregoing, the appeal is hereby DISMISSED and the assailed
Decision and the August 17, 2004 Order are hereby AFFIRMED subject to the modification
that accused KEVIN BONIAO is hereby ACQUITTED of the crime charged pursuant to
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[22]
Section 6 of R.A. No. 9344, without prejudice to his civil liability.

On 21 August 2006, petitioner filed the instant petition on the following grounds:
I.
WHETHER OR NOT UNDER THE FACTS AND CIRCUMSTANCES OF THE ALLEGED
ROBBERY WHICH HAPPENED ON BROAD DAY LIGHT AND IN THE PRESENCE OF
ALLEGED TWO (2) EYEWITNESSES UNDER HUMAN EXPERIENCE CAN POSSIBLY
BE PERPETUATED BY THE ACCUSED;
II.
WHETHER OR NOT ALLEGED LONE WITNESS NICO ALFORQUE COULD HAVE

[23]
POSSIBLY WITNESS[ED] THE ALLEGED ROBBERY INCIDENT.

Simply put, the Court is called upon to determine whether the testimony of Nico is
credible given the surrounding circumstances of the incident.
Petitioner maintains that the testimony of Nico regarding the fact that the robbery was
committed in broad daylight (8:00 in the morning) and in full view of Nico is against human
nature. He asserts that no person would dare commit robbery in broad daylight and in the
[24]
presence of other people because they would be easily identified.
Petitioner further claims that it was impossible for Nico to see petitioner and Bacus
destroy the door of Mrs. Panal’s classroom because, according to Nico’s own Affidavit, Nico
was inside the classroom of Mrs. Pactolin during the incident. He insists that the walls of Mrs.
[25]
Pactolin’s classroom prevented Nico from witnessing the incident.
In resolving issues pertaining to the credibility of the witnesses, this Court is guided by
the following well-settled principles: (1) the reviewing court will not disturb the findings of the
lower court, unless there is a showing that it overlooked, misunderstood or misapplied some
fact or circumstance of weight and substance that may affect the result of the case; (2) the
findings of the trial court on the credibility of witnesses are entitled to great respect and even
finality, as it had the opportunity to examine their demeanor when they testified on the witness
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stand; and (3) a witness who testifies in a clear, positive and convincing manner is a credible
[26]
witness.
After carefully reviewing the evidence on record and applying the foregoing parameters
to this case, we find no cogent reason to overturn the factual finding of the RTC that Nico’s
testimony is credible. As an eyewitness to the incident, Nico positively identified petitioner,
Bacus, Boniao and Handoc as those who robbed the OCCS of an electric fan, television and
karaoke on the morning of 28 July 2001. His direct account of how petitioner, Bacus, Boniao
and Handoc helped one another in robbing the OCCS is candid and convincing, thus:
Q:

Now, on July 28, 2001 at about 8:00 o’clock in the morning, could you be kind enough
to tell us where were you at that time?

A:

We were cleaning the room of the school, sir.

Q:

What particular school are you referring to?

A:

At Ozamis Central School, sir.

Q:

Would you be able to tell us the name of the teacher of that particular classroom you
were cleaning?

A:

The classroom of Mrs. Pactolin, sir.

Q:

Why did you clean the classroom of Mrs. Pactolin, were you being paid?

A:

Yes sir.

Q:

How much?

A:

P30.00 sir.

Q:

Were you alone in cleaning the classroom of Mts. Pactolin at that time?

A:

We were two sir.

Q:

Would you be kind enough to tell this honorable court who was your companion at that
time?

A:

My cousin Mark Alforque sir.

Q:

Now, after cleaning the classroom of Mrs. Pactolin together with Mark Alforque, what
did you do next?

A:

My cousin went home and I was left in the classroom because I was requested by my
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teacher to get fish food.
Q:

What fish food are you talking about Mr. Witness?

A:

Wayawaya and Dapna sir.

Q:

While getting the fishfood for your teacher, did you observed (sic) anything unusual
that happened?

A:

Yes, sir.

Q:

Would you be kind enough to tell this Court now what did you observed (sic) that time
when you were getting the fishfood?

A:

I saw somebody climbed the gate sir.
xxxx

Q:

Where were you at that time Mr. Nico Alforque?

A:

I was inside the school sir.

Q:

What particular place are you referring?

A:

Near the canal sir.

Q:

And would you be able to tell us also how far were you when you saw these persons
climbing the gate?

A:

I was a little bit farther sir.

Q:

After you saw the two persons climbing the gate, what happened after that?

A:

I saw that the padlock was opened.

Q:

What particular padlock are you referring to?

A:

I saw a padlock made of iron.

Q:

And what particular classroom or place were these persons you saw that they were
opening the padlock?

A:

The classroom of Mrs. Celina Panal sir.

Q:

Who is this Mrs. Celina Panal?

A:

A teacher sir.

Q:

Would you be able to tell us whose classroom these persons you saw opening the
padlock?
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A:

The classroom of Mrs. Panal sir.

Q:

Would you be able to tell us how did they opened (sic) the classroom of Mrs. Celina
Panal?

A:

The room was opened with the used (sic) of an iron bar sir.

Q:

I am showing to you this iron bar, what relation has this iron bar to the one you said a
while ago?

A:

That is the one used by the persons to open the classroom sir.

TO COURT:
We would like to request your honor that this iron bar be marked as our Exh. “A.”
COURT:
Mark it.
TO WITNESS:
Q:

And what about the padlock, would you be able to identify the padlock that was used
(sic) by these persons?

A:

Yes sir.

Q:

I am showing to you this padlock, would you kindly tell this Court what relation this
padlock to the one you stated a while ago?

A:

That is the padlock used (sic) by them sir.

TO COURT:
For identification purposes your honor, May I respectfully request that this padlock be
marked as Exh. “B.”
COURT:
Mark it.
TO WITNESS:
Q:

Now Mr. Nico Alforque, you said that there were two persons who opened the
classroom of Mrs. Celina Panal, would you kindly identify these persons if you can see
them now in court?

A:

Yes sir.

Q:

Would you kindly point to them if they are now here in court?
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The witness is pointing to a person whom when asked of his name declared that he is
Valcesar Estioca.
A:

And would you kindly tell us also the companion of Valcesar Estioca?
The witness is pointing to a person whose name is Marksale Bacus.

Q:

These are the persons who destroyed the padlock of the classroom of Mrs. Celina
Panal?

A:

Yes sir.

Q:

After destroying the padlock Mr. Nico Alforque, what did you observed?

A:

I saw that they brought out the colored TV, the Karaoke and the Electric Fan.

Q:

You said that these persons after destroying the padlock, took the colored TV, the
Karaoke and the Electric Fan, where did they go?

A:

After taking these things, they went out of the classroom sir.

Q:

And after going out of the classroom where did they go?

A:

They went to the gate sir.

Q:

And at the gate, what did you observed (sic) if any?

A:

I saw that there was another person sir.

Q:

And what was this person doing at the gate?

A:

They passed on the things through the person at the gate sir.

Q:

To whom did these persons passed these things at the gate?

The witness is pointing to a man whose name is Kevin Boniao.
Q:

What else did you observed (sic) at the gate?

A:

I saw that there is another person.

Q:

Who was that person?

The witness is pointing to accused Emeliano Handoc.
Q:

And what was Emeliano Handoc doing at the gate Mr. Nico Alforque?

A:

He was waiting at the gate sir.

Q:

Now after you saw these persons, what were the two accused doing at the gate when
they passed the things to Kevin Boniao?
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A:

They were riding the tricycle sir.

Q:

Could you be able to tell us who was driving the tricycle?

The witness is pointing to Emeliano Handoc.
Q:

And after seeing these persons what did you observed (sic) after that?

A:

I did not see anything because I went away sir.

Q:

You mean to say that all those persons went away when you went away?

A:

Yes sir.

Q:

They went together, is that what you mean?

A:

Yes sir.

Q:

Are they walking or riding?

A:

They were riding in a tricycle sir.

COURT:
Q:

Whose tricycle?
[27]
The witness is pointing to Emeliano Handoc.

[28]
Mrs. Panal corroborated the foregoing testimony of Nico on relevant points.
The foregoing testimonies are consistent with the object evidence submitted by the
prosecution. The RTC and the Court of Appeals found the testimonies of Nico and Mrs. Panal
to be truthful and unequivocal and, as such, prevailed over the denial and alibi of petitioner and
his cohorts. Both courts also found no ill motive on the part of Nico and Mrs. Panal.
It is not incredible or against human nature for petitioner and his companions to have
committed the robbery in broad daylight and in full view of Nico. There is no standard
[29]
behavior of criminals before, during and after the commission of a crime.
Some may be so
bold and daring in committing a crime in broad daylight and in full view of other persons.
Others may be so cunning such that they commit crime in the darkness of the night to avoid
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[30]
detection and arrest by peace officers.
[31]
we sustained the credibility of the eyewitness and upheld
In People v. Toledo, Sr.,
the conviction of the accused for homicide despite the circumstances existing at the crime
scene -- broad daylight, full view of many persons inside the school compound, and presence
of inhabited houses. It was also ruled that crimes may be committed in broad daylight and that
criminals are not expected to be logical or to act normally in executing their felonious designs
because committing a crime itself is not logical or reasonable, viz:
Appellant [accused] also asserts that the testimony of Ronnie [eyewitness] was
inherently improbable. He insists that the circumstances existing at the crime scene -broad daylight, full view of many persons inside the school compound, presence of
inhabited houses around the purok -- were such that a crime could not be committed.
For a number of reasons, we find no merit in this contention. First, appellant’s premise
that there were many persons in the school compound is not supported by the evidence on
record. Second, crimes are known to have been committed in broad daylight within the
vicinity of inhabited houses. Third, although it would be illogical and unreasonable for
normal persons in full control of their faculties to commit a crime under such
circumstances, the same does not hold true for all, especially those under the grip of
criminal impulses. We cannot expect the mind of such persons to work within the
parameters of what is normal, logical or reasonable, as the commission of a crime is not
normal, logical or reasonable. Hence, the circumstances present in this case do not rule
[32]
out appellant’s commission of the crime.

[33]
it is not
Besides, as aptly observed by the Office of the Solicitor General,
improbable for petitioner and his cohorts to have committed the robbery as narrated by Nico
because it happened on a Saturday, a non-school day in the OCCS. Apparently, petitioner and
his companions expected that none or only few persons would go to the OCCS on said date.
A perusal of the transcript of stenographic notes shows that Nico was in a canal located
inside the OCCS catching waya-waya and dapna when he saw the incident, and was not inside
[34]
the enclosed classroom of Mrs. Pactolin as alleged by petitioner.
Nico declared that he
[35]
clearly saw the incident and that nothing blocked his vision.

Nico remained steadfast and

consistent in his foregoing testimony even on cross examination, thus:
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Q:

From the place where you were gathering fishfood at that time you cannot clearly see
the room of Mrs. Panal, am I right?

A:

I can see it clearly sir.

Q:

You have not seen what were those persons doing inside the room of Mrs. Panal?

A:

I saw them sir.

Q:

You saw them taking away the Colored TV, Karaoke and the Electric Fan?

A:

Yes sir.

Q:

Who among them took with him the TV?

The witness is pointing to Valcesar Estioca.
Q:

Aside from the TV he also carry away with him the Electric Fan and Karaoke?

A:

It was his companion sir.
xxxx

Q:

Now at the gate you saw how many persons aside from that two who entered the room
of Mrs. Panal?

A:

I saw three persons sir.

Q:

Was these three persons outside the gate or inside the gate?

A:

They were inside the gate sir.

Q:

And that was the time you saw the TV, Karaoke and Electric Fan turned over to those
persons at the gate?

A:

Yes sir.

Q:

After that, those three persons left the place?

A:

Yes sir.

Q:

What about those two persons you saw entering the room of Mrs. Panal where did they
go?

A:

[36]
They went out sir.

The alleged inconsistency between the affidavit of Nico and his court testimony is
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inconsequential. Inconsistencies between the sworn statement or affidavit and direct testimony
given in open court do not necessarily discredit the witness since an affidavit, being taken ex
parte, is oftentimes incomplete and is generally regarded as inferior to the testimony of the
witness in open court. Judicial notice can be taken of the fact that testimonies given during
trial are much more exact and elaborate than those stated in sworn statements, usually being
incomplete and inaccurate for a variety of reasons, at times because of partial and innocent
suggestions or for want of specific inquiries. Additionally, an extrajudicial statement or
affidavit is generally not prepared by the affiant himself but by another who uses his own
language in writing the affiant’s statement; hence, omissions and misunderstandings by the
writer are not infrequent. Indeed, the prosecution witnesses’ direct and categorical declarations
[37]
on the witness stand are superior to their extrajudicial statements.
Since we find no error in the factual finding of the RTC, as affirmed by the Court of
Appeals, that the testimony of eyewitness Nico is credible, then the judgment of conviction
against petitioner, Bacus, Boniao, and Handoc should be affirmed. The positive and credible
[38]
testimony of a lone eyewitness, such as Nico, is sufficient to support a conviction.
We shall now determine the propriety of the penalties imposed on petitioner, Bacus,
Boniao and Handoc.
Article 299, subdivision (a), number (2), paragraph 4 of the Revised Penal Code
provides that the penalty for robbery with use of force upon things where the value of the
property taken exceeds P250.00 and the offender does not carry arms, as in this case, is prision
mayor. Since no aggravating or mitigating circumstance was alleged and proven in this case,
the penalty becomes prision mayor in its medium period in accordance with Article 64,
paragraph 1 of the Revised Penal Code. Applying the Indeterminate Sentence Law, the range
of the penalty now is prision correccional in any of its periods as minimum to prision mayor
medium as its maximum. Thus, the RTC and the Court of Appeals were correct in imposing on
petitioner, Bacus and Handoc, a prison term of four years, two months, and one day of prision
correccional as minimum, to eight years and one day of prision mayor as maximum, because it
is within the aforesaid range of penalty.
With regard to Boniao, who was a minor (14 years old) at the time he committed the
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robbery, Article 68, paragraph 1 of the Revised Penal Code instructs that the penalty imposable
on him, which is prision mayor, shall be lowered by two degrees. The RTC, therefore, acted
accordingly in sentencing him to four months of arresto mayor.
Nonetheless, as correctly ruled by the Court of Appeals, Boniao, who was barely 14
years of age at the time he committed the crime, should be exempt from criminal liability and
should be released to the custody of his parents or guardian pursuant to Sections 6 and 20 of
Republic Act No. 9344, otherwise known as The Juvenile Justice and Welfare Act of 2006, to
wit:
SEC. 6. Minimum Age of Criminal Responsibility. – A child fifteen years of age or
under at the time of the commission of the offense shall be exempt from criminal liability.
However, the child shall be subjected to an intervention program pursuant to Section 20 of this
Act.
xxxx
The exemption from criminal liability herein established does not include exemption
from civil liability, which shall be enforced in accordance with existing laws.

Sec. 20. Children Below the Age of Criminal Responsibility. – If it has been
determined that the child taken into custody is fifteen (15) years old or below, the authority
which will have an initial contact with the child has the duty to immediately release the child
to the custody of his/her parents or guardian, or in the absence thereof, the child’s nearest
relative. Said authority shall give notice to the local social welfare and development officer
who will determine the appropriate programs in consultation with the child and to the person
having custody over the child. If the parents, guardians or nearest relatives cannot be located,
or if they refuse to take custody, the child may be released to any of the following: a duly
registered nongovernmental or religious organization; a barangay official or a member of the
Barangay Council for the Protection of Children (BCPC); a local social welfare and
development officer; or, when and where appropriate, the DSWD. If the child referred to
herein has been found by the Local Social Welfare and Development Office to be abandoned,
neglected or abused by his parents, or in the event that the parents will not comply with the
prevention program, the proper petition for involuntary commitment shall be filed by the
DSWD or the Local Social Welfare and Development Office pursuant to Presidential Decree
No. 603, otherwise known as “The Child and Youth Welfare Code.”

Although the crime was committed on 28 July 2001 and Republic Act No. 9344 took
effect only on 20 May 2006, the said law should be given retroactive effect in favor of Boniao
[39]
who was not shown to be a habitual criminal.

This is based on Article 22 of the Revised

Penal Code which provides:
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Retroactive effect of penal laws. – Penal laws shall have a retroactive effect insofar
as they favor the person guilty of a felony, who is not a habitual criminal, as this term is
defined in Rule 5 of Article 62 of this Code, although at the time of the publication of such
laws a final sentence has been pronounced and the convict is serving the same.

However, as Boniao’s civil liability is not extinguished pursuant to the second
paragraph of Section 6, Republic Act No. 9344, Boniao should be held jointly liable with
petitioner, Bacus, and Handoc for the payment of civil liability in the amount of P15,000.00
representing the stolen items.
WHEREFORE, in view of the foregoing, the petition is hereby DENIED. The
Decision of the Court of Appeals dated 30 June 2006 in CA-G.R. CR No. 00036 is
AFFIRMED in toto. Costs against petitioner.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson
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DECISION
NACHURA, J.:

[1]

Before this Court is a Petition

for Review on Certiorari under Rule 45 of the Rules of

Civil Procedure seeking the reversal of the Court of Appeals (CA) Decision
[3]

26, 2000 which affirmed in toto the Decision

[2]

dated October

of the Regional Trial Court (RTC) of Bacolod
[4]

City, Branch 50, dated May 13, 1999, convicting petitioner Joemar Ortega

(petitioner) of the

crime of Rape.
The Facts
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[5]
Petitioner, then about 14 years old,
was charged with the crime of Rape in two
[6]
separate informations both dated April 20, 1998, for allegedly raping AAA, then about eight
(8) years of age. The accusatory portions thereof respectively state:
Criminal Case No. 98-19083
That sometime in August, 1996, in the Municipality of XXX, Province of YYY,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused, by
means of force, violence and intimidation, did then and there, (sic) willfully, unlawfully and
feloniously (sic) had carnal knowledge of and/or sexual intercourse with the said AAA, a
minor, then about 6 years old, against her will.
CONTRARY TO LAW.

[7]

Criminal Case No. 98-19084
st
That on or about the 1 day of December, 1996, in the Municipality of XXX,
Province of YYY, Philippines, and within the jurisdiction of this Honorable Court, the
above-named accused, by means of force, violence and intimidation, did then and there, (sic)
willfully, unlawfully and feloniously (sic) had carnal knowledge of and/or sexual intercourse
with the said AAA, a minor, then about 6 years old, against her will.
CONTRARY TO LAW.

[8]

Upon arraignment on September 10, 1998, petitioner pleaded not guilty to the offense
charged.

[9]

Thus, trial on the merits ensued. In the course of the trial, two varying versions

arose.
Version of the Prosecution
[10]

On February 27, 1990, AAA was born to spouses FFF and MMM.

Among her

siblings CCC, BBB, DDD, EEE and GGG, AAA is the only girl in the family. Before these
disturbing events, AAA's family members were close friends of petitioner's family, aside from
the fact that they were good neighbors. However, BBB caught petitioner raping his younger
sister AAA inside their own home. BBB then informed their mother MMM who in turn asked
AAA.

[11]

There, AAA confessed that petitioner raped her three (3) times on three (3) different
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occasions.
The first occasion happened sometime in August 1996. MMM left her daughter AAA,
[12]

then 6 years old and son BBB, then 10 years old, in the care of Luzviminda Ortega

(Luzviminda), mother of petitioner, for two (2) nights because MMM had to stay in a hospital
to attend to her other son who was sick.

[13]

During the first night at petitioner's residence,

petitioner entered the room where AAA slept together with Luzviminda and her daughter.
Petitioner woke AAA up and led her to the sala. There petitioner raped AAA. The second
occasion occurred the following day, again at the petitioner's residence. Observing that nobody
was around, petitioner brought AAA to their comfort room and raped her there. AAA testified
that petitioner inserted his penis into her vagina and she felt pain. In all of these instances,
petitioner warned AAA not to tell her parents, otherwise, he would spank her.

[14]

AAA did not

tell her parents about her ordeal.
The third and last occasion happened in the evening of December 1, 1996. Petitioner
went to the house of AAA and joined her and her siblings in watching a battery-powered
television. At that time, Luzviminda was conversing with MMM. While AAA's siblings
were busy watching,
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petitioner called AAA to come to the room of CCC and BBB. AAA obeyed. While inside the
said room which was lighted by a kerosene lamp, petitioner pulled AAA behind the door,
removed his pants and brief, removed AAA's shorts and panty, and in a standing position
[15]

inserted his penis into the vagina of AAA.

AAA described petitioner's penis as about five

(5) inches long and the size of two (2) ballpens. She, likewise, narrated that she saw pubic hair
on the base of his penis.

[16]

This last incident was corroborated by BBB in his testimony. When BBB was about to
drink water in their kitchen, as he was passing by his room, BBB was shocked to see petitioner
and AAA both naked from their waist down in the act of sexual intercourse. BBB saw
petitioner holding AAA and making a pumping motion. Immediately, BBB told petitioner to
stop; the latter, in turn, hurriedly left. Thereafter, BBB reported the incident to his mother,
MMM.

[17]

MMM testified that when she asked AAA about what BBB saw, AAA told her that
petitioner inserted his fingers and his penis into her vagina. MMM learned that this was not the
only incident that petitioner molested AAA as there were two previous occasions. MMM also
learned that AAA did not report her ordeal to them out of fear that petitioner would spank her.
MMM testified that when BBB reported the matter to her, petitioner and Luzviminda already
left her house. After waiting for AAA's brothers to go to sleep, MMM, with a heavy heart,
examined AAA's vagina and she noticed that the same was reddish and a whitish fluid was
coming out from it. Spouses FFF and MMM were not able to sleep that night. The following
morning, at about four o'clock, MMM called Luzviminda and petitioner to come to their house.
MMM confronted Luzviminda about what petitioner did to her daughter, and consequently, she
demanded that AAA should be brought to a doctor for examination.

[18]

MMM, together with Luzviminda, brought AAA to Dr. Lucifree Katalbas

[19]

(Dr.

Katalbas), the Rural Health Officer of the locality who examined AAA and found no indication
[20]

that she was molested.

Refusing to accept such findings, on December 12, 1996, MMM

went to Dr. Joy Ann Jocson (Dr. Jocson), Medical Officer IV of the Bacolod City Health
[21]

Office. Dr. Jocson made an unofficial written report

showing that there were “abrasions on
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both right and left of the labia minora and a small laceration at the posterior fourchette.” She
also found that the minor injuries she saw on AAA's genitals were relatively fresh; and that
such abrasions were superficial and could disappear after a period of 3 to 4 days. Dr. Jocson,
however, indicated in her certification that her findings required the confirmation of the
Municipal Health Officer of the locality.
Subsequently, an amicable settlement

[22]

was reached between the two families through

the DAWN Foundation, an organization that helps abused women and children. Part of the
settlement required petitioner to depart from their house to avoid contact with AAA.

[23]

As

such, petitioner stayed with a certain priest in the locality. However, a few months later,
petitioner went home for brief visits and in order to bring his dirty clothes for laundry. At the
sight of petitioner, AAA's father FFF was infuriated and confrontations occurred. At this
instance, AAA's parents went to the National Bureau of Investigation (NBI) which assisted
them in filing the three (3) counts of rape. However, the prosecutor's office only filed the two
(2) instant cases.
Version of the Defense
Petitioner was born on August 8, 1983 to spouses Loreto (Loreto) and Luzviminda
[24]

Ortega.

He is the second child of three siblings ― an elder
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brother and a younger sister. Petitioner denied the accusations made against him. He testified
that: his parents and AAA's parents were good friends; when MMM left AAA and her brothers
to the care of his mother, petitioner slept in a separate room together with BBB and CCC
while AAA slept together with Luzviminda and his younger sister; he never touched or raped
AAA or showed his private parts to her; petitioner did not threaten AAA in any instance; he
did not rape AAA in the former's comfort room, but he merely accompanied and helped AAA
clean up as she defecated and feared the toilet bowl; in the process of washing, he may have
accidentally touched AAA's anus; on December 1, 1996, petitioner together with his parents,
went to AAA's house;

[25]

they were dancing and playing together with all the other children at

the time; while they were dancing, petitioner hugged and lifted AAA up in a playful act, at the
instance of which BBB ran and reported the matter to MMM, who at the time was with
Luzviminda, saying that petitioner and AAA were having sexual intercourse;

[26]

petitioner

explained to MMM that they were only playing, and that he could not have done to AAA what
he was accused of doing, as they were together with her brothers, and he treated AAA like a
younger sister;

[27]

BBB was lying; AAA's parents and his parents did not get angry at him nor

did they quarrel with each other; petitioner and his parents peacefully left AAA's house at
about nine o'clock in the evening; however, at about four o'clock in the morning, petitioner and
his parents were summoned by MMM to go to the latter's house; upon arriving there they saw
BBB being maltreated by his father as AAA pointed to BBB as the one who molested her; and
[28]

MMM and Luzviminda agreed to bring AAA to a doctor for examination.

Luzviminda corroborated the testimony of her son. She testified that: her son was a minor
at the time of the incident; CCC and BBB were the children of MMM in her first marriage,
while AAA and the rest of her
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siblings were of the second marriage; CCC and BBB are half-brothers of AAA; when MMM
entrusted AAA and her brothers to her sometime in August of 1996, she slept with AAA and
her youngest daughter in a separate room from petitioner; on December 1, 1996, she was at
AAA's house watching television and conversing with MMM, while FFF and Loreto were
having a drinking spree in the kitchen; from where they were seated, she could clearly see all
the children, including petitioner and AAA, playing and dancing in the dining area; she did not
hear any unusual cry or noise at the time; while they were conversing, BBB came to MMM
saying that petitioner and AAA were having sexual intercourse; upon hearing such statement,
Luzviminda and MMM immediately stood up and looked for them, but both mothers did not
find anything unusual as all the children were playing and dancing in the dining area;
Luzviminda and MMM just laughed at BBB's statement; the parents of AAA, at that time, did
not examine her in order to verify BBB's statement nor did they get angry at petitioner or at
them; and they peacefully left AAA's house. However, the following day, MMM woke
Luzviminda up, saying that FFF was spanking BBB with a belt as AAA was pointing to BBB
nor to petitioner as the one who molested her. At this instance, Luzviminda intervened, telling
FFF not to spank BBB but instead, to bring AAA to a doctor for examination. Luzviminda
accompanied MMM to Dr. Katalbas who found no indication that AAA was molested. She
also accompanied her to Dr. Jocson. After getting the results of the examination conducted by
Dr. Jocson, they went to the police and at this instance only did Luzviminda learn that MMM
accused petitioner of raping AAA. Petitioner vehemently denied to Luzviminda that he raped
AAA. Thereafter, MMM and Luzviminda went to their employer who recommended that they
should seek advice from the Women's Center. At the said Center, both agreed on an amicable
settlement wherein petitioner would stay away from AAA. Thus, petitioner stayed with a
certain priest in the locality for almost two (2) years. But almost every Saturday, petitioner
would come home to visit his parents and to bring his dirty clothes for laundry. Every
time petitioner came home, FFF bad-mouthed petitioner, calling him a rapist. Confrontations
occurred until an altercation erupted wherein FFF allegedly slapped Luzviminda.
[29]

Subsequently, AAA's parents filed the instant cases.

The RTC's Ruling
On May 13, 1999, the RTC held that petitioner's defenses of denial cannot prevail over
the positive identification of petitioner as the perpetrator of the crime by AAA and BBB, who
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testified with honesty and credibility. Moreover, the RTC opined that it could not perceive any
motive for AAA's family to impute a serious crime of Rape to petitioner, considering the close
relations of both families. Thus, the RTC disposed of this case in this wise:
FOR ALL THE FOREGOING, the Court finds the accused Joemar Ortega Y
Felisario GUILTY beyond reasonable doubt as Principal by Direct Participation of the crime
of RAPE as charged in Criminal Cases Nos. 98-19083 and 98-19084 and there being no
aggravating or mitigating circumstance, he is sentenced to suffer the penalty of Two (2)
Reclusion Temporal in its medium period. Applying the Indeterminate Sentence Law, the
accused shall be imprisoned for each case for a period of Six (6) years and One (1) day of
Prision Mayor, as minimum, to Fifteen (15) years of Reclusion Temporal, as maximum. The
accused is condemned to pay the offended party AAA, the sum of P100,000.00 as
indemnification for the two (2) rapes (sic).
[30]

Aggrieved, petitioner appealed the RTC Decision to the CA.

Taking into consideration the age of petitioner and upon posting of the corresponding
bail bond for his provisional liberty in the amount of P40,000.00, the RTC ordered the
[31]

petitioner's release pending appeal.
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The CA's Ruling
On October 26, 2000, the CA affirmed in toto the ruling of the RTC, holding that the
petitioner's defense of denial could not prevail over the positive identification of the petitioner
by the victim AAA and her brother BBB, which were categorical, consistent and without any
showing of ill motive. The CA also held that the respective medical examinations conducted by
the two doctors were irrelevant, as it is established that the slightest penetration of the lips of
the female organ consummates rape; thus, hymenal laceration is not an element of rape.
Moreover, the CA opined that petitioner acted with discernment as shown by his covert acts.
Finally, the CA accorded great weight and respect to the factual findings of the RTC,
particularly in the evaluation of the testimonies of witnesses.
Petitioner filed his Motion for Reconsideration
CA denied in its Resolution

[33]

[32]

of the assailed Decision which the

dated November 7, 2001.

Hence, this Petition based on the following grounds:
I.
THE HONORABLE COURT OF APPEALS HAS OVERLOOKED CERTAIN FACTS OF
SUBSTANCE AND VALUE WHICH IF CONSIDERED MIGHT AFFECT THE RESULT OF
THE CASE.

II.
THE HONORABLE COURT OF APPEALS COMMITTED GRAVE ERROR WHEN IT
FAILED TO APPRECIATE THE MEDICAL FINDINGS OF DR. LUCIFREE KATALBAS.
III.
THE FINDINGS OF THE LOWER COURT, AFFIRMED BY THE APPELLATE COURT,
THAT PETITIONER-APPELLANT IN FACT COMMITTED AND IS CAPABLE OF
COMMITTING THE ALLEGED
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RAPE WITHIN THE RESIDENCE OF THE VICTIM WHERE SEVERAL OF THE
ALLEGED VICTIM'S FAMILY MEMBERS AND THEIR RESPECTIVE MOTHERS WERE
PRESENT IS IMPROBABLE AND CONTRARY TO HUMAN EXPERIENCE.
IV.
THE HONORABLE APPELLATE COURT ERRED IN UPHOLDING THE FACTS SET
FORTH BY THE ALLEGED VICTIM REGARDING THE CIRCUMSTANCES
[34]
ATTENDING THE COMMISSION OF RAPE SOMETIME IN AUGUST 1996.

Petitioner argues that, while it is true that the factual findings of the CA are conclusive
on this Court, we are not prevented from overturning such findings if the CA had manifestly
overlooked certain facts of substance and value which if considered might affect the result of
the case. Petitioner stresses that from the testimonies of AAA and BBB, it can be deduced that
penetration was achieved; thus, AAA felt pain. Petitioner contends that assuming the
allegations of AAA are true that petitioner inserted his fingers and his penis into her vagina,
certainly such acts would leave certain abrasions, wounds and/or lacerations on the genitalia of
AAA, taking into consideration her age at the time and the alleged size of petitioner's penis.
However, such allegation is completely belied by the medical report of Dr. Katalbas who, one
day after the alleged rape, conducted a medical examination on AAA and found that there were
no signs or indications that AAA was raped or molested. Petitioner submits that the CA
committed a grave error when it disregarded such medical report since it disproves the
allegation of the existence of rape and, consequently, the prosecution failed to prove its case;
thus, the presumption of innocence in favor of the petitioner subsists. Moreover, petitioner
opines that like AAA, petitioner is also a child of the barrio who is innocent, unsophisticated
and lacks sexual experience. As such, it is incredible and contrary to human reason that a 13year-old boy would commit such act in the very dwelling of AAA, whose reaction to pain, at
the age of six, could not be controlled or subdued. Petitioner claims that poverty was MMM's
motive in filing the instant case,
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as she wanted to extort money from the parents of the petitioner. Petitioner points out that the
medical report of Dr. Jocson indicated that the abrasions that were inflicted on the genitalia of
AAA were relatively fresh and the same could disappear within a period of 3 to 4 days.
Considering that Dr. Jocson conducted the medical examination on December 12, 1996, or
after the lapse of eleven (11) days after the alleged incident of rape, and that AAA's parents
only filed the instant case after almost a year, in order to deter Luzviminda from filing a case of
slander by deed against FFF, it is not inconceivable that MMM inflicted said abrasions on
AAA to prove their case and to depart from the initial confession of AAA that it was actually
BBB who raped her. Finally, petitioner submits that AAA and BBB were merely coached by
[35]

MMM to fabricate these stories.

On the other hand, respondent People of the Philippines through the Office of the
Solicitor General (OSG) contends that:

the arguments raised by the petitioner are mere

reiterations of his disquisitions before the CA; the RTC, as affirmed by the CA, did not rely on
the testimonies of both doctors since despite the absence of abrasions, rape is consummated
even with the slightest penetration of the lips of the female organ; what is relevant in this case
is the reliable testimony of AAA that petitioner raped her in August and December of 1996;
even in the absence of force, rape was committed considering AAA's age at that time; as such,
AAA did not have any ill motive in accusing petitioner; and it is established that the crime of
rape could be committed even in the presence of other people nearby. Moreover, the OSG
relies on the doctrine that the evaluation made by a trial court is accorded the highest respect as
it had the opportunity to observe directly the demeanor of a witness and to determine whether
said witness was telling the truth or not. Lastly, the OSG claims that petitioner acted with
discernment when he committed the said crime, as manifested in his covert acts.
[37]

However, Republic Act (R.A.) No. 9344,

[36]

or the Juvenile Justice and Welfare Act of

2006, was enacted into law on April 28, 2006 and it took effect on May 20, 2006.

[38]

[39]

establishes a comprehensive system to manage children in conflict with the law
children at risk

[40]

The law

(CICL) and

with child-appropriate procedures and comprehensive programs and

services such as prevention, intervention, diversion, rehabilitation, re-integration and after-care
programs geared towards their development. In order to ensure its implementation, the law,
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[41]

thereof, has created the Juvenile Justice and Welfare Council (JJWC)

and vested it with certain duties and functions

[42]

such as the formulation of policies and

strategies to prevent juvenile delinquency and to enhance the administration of juvenile justice
as well as the treatment and rehabilitation of the CICL. The law also
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provides for the immediate dismissal of cases of CICL, specifically Sections 64, 65, 66, 67 and
68 of R.A. No. 9344's Transitory Provisions.

[43]

The said Transitory Provisions expressly provide:
Title VIII
Transitory Provisions
SECTION 64. Children in Conflict with the Law Fifteen (15) Years Old and
Below. — Upon effectivity of this Act, cases of children fifteen (15) years old and below at
the time of the commission of the crime shall immediately be dismissed and the child shall be
referred to the appropriate local social welfare and development officer. Such officer, upon
thorough assessment of the child, shall determine whether to release the child to the custody
of his/her parents, or refer the child to prevention programs, as provided under this Act.
Those with suspended sentences and undergoing rehabilitation at the youth rehabilitation
center shall likewise be released, unless it is contrary to the best interest of the child.
SECTION 65. Children Detained Pending Trial. — If the child is detained
pending trial, the Family Court shall also determine whether or not continued detention is
necessary and, if not, determine appropriate alternatives for detention. If detention is
necessary and he/she is detained with adults, the court shall immediately order the transfer of
the child to a youth detention home.
SECTION 66. Inventory of "Locked-up" and Detained Children in Conflict
with the Law. — The PNP, the BJMP and the BUCOR are hereby directed to submit to the
JJWC, within ninety (90) days from the effectivity of this Act, an inventory of all children in
conflict with the law under their custody.
SECTION 67. Children Who Reach the Age of Eighteen (18) Years Pending
Diversion and Court Proceedings. — If a child reaches the age of eighteen (18) years
pending diversion and court proceedings, the appropriate diversion authority in consultation
with the local social welfare and development officer or the Family Court in consultation with
the Social Services and Counseling Division (SSCD) of the Supreme Court, as the case may
be, shall determine the appropriate disposition. In case the appropriate court executes the
judgment of conviction, and unless the child in conflict with the law has already availed of
probation under Presidential Decree No. 603 or other similar laws, the child may apply for
probation if qualified under the provisions of the Probation Law.
SECTION 68. Children Who Have Been Convicted and are Serving
Sentences. — Persons who have been convicted and are serving sentence at the time of the
effectivity of this Act, and who were below the age of eighteen (18) years at the time of the
commission of the offense for which they were convicted and are serving sentence, shall
likewise benefit from the retroactive application of this Act. They shall be entitled to
appropriate dispositions provided under this Act and their sentences shall be adjusted
accordingly. They shall be immediately released if they are so qualified under this Act or
other applicable laws.
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Ostensibly, the only issue that requires resolution in this case is whether or not petitioner
is guilty beyond reasonable doubt of the crime of rape as found by both the RTC and the CA.
However, with the advent of R.A. No. 9344 while petitioner's case is pending before this
Court, a new issue arises, namely, whether the pertinent provisions of R.A. No. 9344 apply to
petitioner's case, considering that at the time he committed the alleged rape, he was merely 13
years old.
In sum, we are convinced that petitioner committed the crime of rape against AAA. In a
prosecution for rape, the complainant's candor is the single most important factor. If the
complainant's testimony meets the test of credibility, the accused can be convicted solely on
[44]

that basis.

The RTC, as affirmed by the CA, did not doubt AAA's credibility, and found no

ill motive for her to charge petitioner of the heinous crime of rape and to positively identify
him as the malefactor. Both courts also accorded respect to BBB's testimony that he saw
petitioner having sexual intercourse with his younger sister. While petitioner asserts that
AAA's poverty is enough motive for the imputation of the crime, we discard such assertion for
no mother or father like MMM and FFF would stoop so low as to subject their daughter to the
tribulations and the embarrassment of a public trial knowing that such a traumatic experience
[45]

would damage their daughter's psyche and mar her life if the charge is not true.

We find

petitioner's claim that MMM inflicted the abrasions found by Dr. Jocson in the genitalia of
AAA, in order to extort money from petitioner’s parents, highly incredible. Lastly, it must be
noted that in most cases of rape committed against young girls like AAA who was
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only 6 years old then, total penetration of the victim's organ is improbable due to the small
vaginal opening. Thus, it has been held that actual penetration of the victim's organ or rupture
[46]

of the hymen is not required.

Therefore, it is not necessary for conviction that the

petitioner succeeded in having full penetration, because the slightest touching of the lips of the
[47]

female organ or of the labia of the pudendum constitutes rape.

However, for one who acts by virtue of any of the exempting circumstances, although he
commits a crime, by the complete absence of any of the conditions which constitute free will or
voluntariness of the act, no criminal liability arises.

[48]

Therefore, while there is a crime
[49]

committed, no criminal liability attaches. Thus, in Guevarra v. Almodovar,

we held:

[I]t is worthy to note the basic reason behind the enactment of the exempting circumstances
embodied in Article 12 of the RPC; the complete absence of intelligence, freedom of
action, or intent, or on the absence of negligence on the part of the accused. In
expounding on intelligence as the second element of dolus, Albert has stated:
"The second element of dolus is intelligence; without this power,
necessary to determine the morality of human acts to distinguish a licit from an
illicit act, no crime can exist, and because . . . the infant (has) no intelligence,
the law exempts (him) from criminal liability."
It is for this reason, therefore, why minors nine years of age and below are not capable of
performing a criminal act.

In its Comment

[50]

dated April 24, 2008, the OSG posited that petitioner is no longer

covered by the provisions of Section 64 of R.A. No. 9344 since as early as 1999, petitioner
was convicted by the RTC and the conviction was affirmed by the CA in 2001. R.A. No. 9344
was passed into law in 2006, and with the petitioner now approximately 25 years old, he no
longer qualifies as a child as defined by R.A. No. 9344. Moreover, the OSG claimed

that

the retroactive effect of Section 64 of R.A. No. 9344 is
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applicable only if the child-accused is still below 18 years old as explained under Sections 67
and 68 thereof. The OSG also asserted that petitioner may avail himself of the provisions of
[51]

Section 38

of R.A. No. 9344 providing for automatic suspension of sentence if finally

found guilty. Lastly, the OSG argued that while it is a recognized principle that laws favorable
to the accused may be given retroactive application, such principle does not apply if the law
itself provides for conditions for its application.
We are not persuaded.
Section 6 of R.A. No. 9344 clearly and explicitly provides:
SECTION 6. Minimum Age of Criminal Responsibility. — A child fifteen (15)
years of age or under at the time of the commission of the offense shall be exempt from
criminal liability. However, the child shall be subjected to an intervention program pursuant to
Section 20 of this Act.
A child above fifteen (15) years but below eighteen (18) years of age shall
likewise be exempt from criminal liability and be subjected to an intervention program, unless
he/she has acted with discernment, in which case, such child shall be subjected to the
appropriate proceedings in accordance with this Act.
The exemption from criminal liability herein established does not include
exemption from civil liability, which shall be enforced in accordance with existing laws.

Likewise, Section 64 of the law categorically provides that cases of children 15 years old
and below, at the time of the commission of the crime, shall immediately be dismissed and the
child shall be referred to the appropriate local social welfare and development officer
(LSWDO). What is
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controlling, therefore, with respect to the exemption from criminal liability of the CICL, is not
the CICL's age at the time of the promulgation of judgment but the CICL's age at the time of
the commission of the offense. In short, by virtue of R.A. No. 9344, the age of criminal
[52]

irresponsibility has been raised from 9 to 15 years old.

Given this precise statutory declaration, it is imperative that this Court accord retroactive
application to the aforequoted provisions of R.A. No. 9344 pursuant to the well-entrenched
principle in criminal law - favorabilia sunt amplianda adiosa restrigenda. Penal laws which
are favorable to the accused are given retroactive effect.

[53]

This principle is embodied in

Article 22 of the Revised Penal Code, which provides:
Art. 22. Retroactive effect of penal laws. — Penal laws shall have a retroactive effect
insofar as they favor the persons guilty of a felony, who is not a habitual criminal, as this term
is defined in Rule 5 of Article 62 of this Code, although at the time of the publication of such
laws, a final sentence has been pronounced and the convict is serving the same.

We also have extant jurisprudence that the principle has been given expanded application
[54]

in certain instances involving special laws.

R.A. No. 9344 should be no exception.

In fact, the legislative intent for R.A. No. 9344's retroactivity is even patent from the
deliberations on the bill in the Senate, quoted as follows:
Sections 67-69 On Transitory Provisions
Senator Santiago. In Sections 67 to 69 on Transitory Provisions, pages 34 to 35, may I
humbly propose that we should insert, after Sections 67 to 69, the following provision:
ALL CHILDREN WHO DO NOT HAVE CRIMINAL LIABILITY UNDER THIS LAW
PENDING THE CREATION OF THE OFFICE OF JUVENILE WELFARE AND
RESTORATION (OJWR) AND THE LOCAL COUNCIL FOR THE PROTECTION OF
CHILDREN (LCPC) WITHIN A YEAR, SHALL BE IMMEDIATELY TRANSFERRED TO
DSWD INSTITUTIONS, AND DSWD SHALL UNDERTAKE DIVERSION PROGRAMS
FOR THEM, PRIORITIZING THE YOUNGER CHILDREN BELOW 15 YEARS OF AGE
AND THE LIGHTER OFFENSES.
The only question will be: Will the DSWD have enough facilities for these adult offenders?
Senator Pangilinan, Mr. President, according to the CWC, the DSWD does not have the
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capability at the moment. It will take time to develop the capacity.
Senator Santiago. Well, we can say that they shall be transferred whenever the facilities are
ready.
Senator Pangilinan. Yes. Mr. President, just a clarification. When we speak here of children
who do not have criminal liability under this law, we are referring here to those who currently
have criminal liability, but because of the retroactive effect of this measure, will now be
exempt. It is quite confusing.
Senator Santiago. That is correct.
Senator Pangilinan. In other words, they should be released either to their parents or through
a diversion program, Mr. President. That is my understanding.
Senator Santiago. Yes, that is correct. But there will have to be a process of sifting before
that. That is why I was proposing that they should be given to the DSWD, which will conduct
the sifting process, except that apparently, the DSWD does not have the physical facilities.
Senator Pangilinan. Mr. President, conceptually, we have no argument. We will now have to
just craft it to ensure that the input raised earlier by the good Senator is included and the
capacity of the DSWD to be able to absorb these individuals. Likewise, the issue should also
be incorporated in the amendment.
The President. Just a question from the Chair. The moment this law becomes effective, all
those children in conflict with the law, who were convicted in the present Penal Code,
for example, who will now not be subject to incarceration under this law, will be
immediately released. Is that the understanding?
Senator Pangilinan. Yes, Mr. President.
Senator Santiago. They would immediately fall under . . . .
Senator Pangilinan. The diversion requirements, Mr. President.
Senator Santiago. Yes.
The President. But since the facilities are not yet available, what will happen to them?
Senator Santiago. Well, depending on their age, which has not yet been settled . . . . .
provides, for example, for conferencing family mediation, negotiation, apologies, censure, et
cetera. These methodologies will apply. They do not necessarily have to remain in detention.
Senator Pangilinan. Yes, that is correct, Mr. President. But it will still require some sort of
infrastructure, meaning, manpower. The personnel from the DSWD will have to address the
counseling. So, there must be a transition in terms of building the capacity and absorbing
those who will benefit from this measure.
The President. Therefore, that should be specifically provided for as an amendment.
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Senator Pangilinan. That is correct, Mr. President.
The President. All right. Is there any objection? [Silence] There being none, the Santiago
[55]
amendment is accepted.
xxxx
PIMENTEL AMENDMENTS
xxxx
Senator Pimentel.
xxxx
Now, considering that laws are normally prospective, Mr. President, in their application, I
would like to suggest to the Sponsor if he could incorporate some kind of a transitory
provision that would make this law apply also to those who might already have been
convicted but are awaiting, let us say, execution of their penalties as adults when, in fact,
they are juveniles.
Senator Pangilinan. Yes, Mr. President. We do have a provision under the Transitory
Provisions wherein we address the issue raised by the good Senator, specifically, Section
67. For example, “Upon effectivity of this Act, cases of children fifteen (15) years old and
below at the time of the commission of the crime shall immediately be dismissed and the
child shall be referred to the appropriate local social welfare and development officer.”
So that would be giving retroactive effect.
Senator Pimentel. Of cases that are still to be prosecuted.
Senator Pangilinan. Yes.
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Senator Pimentel. What about those that have already been prosecuted? I was trying to cite
the instance of juvenile offenders erroneously convicted as adults awaiting execution.
Senator Pangilinan. Mr. President, we are willing to include that as an additional amendment,
subject to style.
Senator Pimentel. I would certainly appreciate that because that is a reality that we have to
address, otherwise injustice will really be . . .
Senator Pangilinan. Yes, Mr. President, we would also include that as a separate provision.
The President. In other words, even after final conviction if, in fact, the offender is able to
prove that at the time of the commission of the offense he is a minor under this law, he should
be given the benefit of the law.
Senator Pimentel. Yes, Mr. President. That is correct.
[56]
Senator Pangilinan. Yes, Mr. President. We accept that proposed amendment.

The Court is bound to enforce this legislative intent, which is the dominant factor in
interpreting a statute. Significantly, this Court has declared in a number of cases, that intent is
the soul of the law, viz.:
The intent of a statute is the law. If a statute is valid it is to have effect
according to the purpose and intent of the lawmaker. The intent is the vital part, the essence
of the law, and the primary rule of construction is to ascertain and give effect to the intent.
The intention of the legislature in enacting a law is the law itself, and must be enforced when
ascertained, although it may not be consistent with the strict letter of the statute. Courts will
not follow the letter of a statute when it leads away from the true intent and purpose of the
legislature and to conclusions inconsistent with the general purpose of the act. Intent is the
spirit which gives life to
a legislative enactment. In construing statutes the proper course is to start out and follow the
true intent of the legislature and to adopt that sense which harmonizes best with the context
[57]
and promotes in the fullest manner the apparent policy and objects of the legislature.
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Moreover, penal laws are construed liberally in favor of the accused.

[58]

In this case,

the plain meaning of R.A. No. 9344's unambiguous language, coupled with clear lawmakers'
intent, is most favorable to herein petitioner. No other interpretation is justified, for the simple
language of the new law itself demonstrates the legislative intent to favor the CICL.
It bears stressing that the petitioner was only 13 years old at the time of the commission
of the alleged rape. This was duly proven by the certificate of live birth, by petitioner's own
testimony, and by the testimony of his mother. Furthermore, petitioner’s age was never assailed
in any of the proceedings before the RTC and the CA. Indubitably, petitioner, at the time of the
commission of the crime, was below 15 years of age. Under R.A. No. 9344, he is exempted
from criminal liability.
However, while the law exempts petitioner from criminal liability for the two (2) counts
of rape committed against AAA, Section 6 thereof expressly provides that there is no
concomitant exemption from civil liability. Accordingly, this Court sustains the ruling of the
RTC, duly affirmed by the CA, that petitioner and/or his parents are liable to pay AAA
P100,000.00 as civil indemnity. This award is in the nature of actual or compensatory damages,
and is mandatory upon a conviction for rape.
The RTC, however, erred in not separately awarding moral damages, distinct from the
civil indemnity awarded to the rape victim. AAA is entitled to moral damages in the amount of
P50,000.00 for each count of rape, pursuant to Article 2219 of the Civil Code, without the
necessity of additional pleading or proof other than the fact of rape. Moral damages are
granted in recognition of the victim's injury necessarily resulting from the odious crime of
[59]

rape.

A final note. While we regret the delay, we take consolation in the fact that a law
intended to protect our children from the harshness of life and to alleviate, if not cure, the ills
of the growing number of CICL and children at risk in our country, has been enacted by
Congress. However, it has not escaped us that major concerns have been raised on the effects of
the law. It is worth mentioning that in the Rationale for the Proposed Rule on Children
Charged under R.A. No. 9165, or the Comprehensive Dangerous Drugs Act of 2002, it was
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found that:
The passage of Republic Act No. 9344 or the Juvenile Justice and Welfare Act of 2006
raising the age of criminal irresponsibility from 9 years old to 15 years old has compounded the
problem of employment of children in the drug trade several times over. Law enforcement
authorities, Barangay Kagawads and the police, most particularly, complain that drug
syndicates have become more aggressive in using children 15 years old or below as couriers or
foot soldiers in the drug trade. They claim that Republic Act No. 9344 has rendered them
ineffective in the faithful discharge of their duties in that they are proscribed from taking into
custody children 15 years old or below who openly flaunt possession, use and delivery or
distribution of illicit drugs, simply because their age exempts them from criminal liability under
[60]
the new law.

The Court is fully cognizant that our decision in the instant case effectively exonerates
petitioner of rape, a heinous crime committed against AAA who was only a child at the tender
age of six (6) when she was raped by the petitioner, and one who deserves the law’s greater
protection. However, this consequence is inevitable because of the language of R.A. No. 9344,
[61]

the wisdom of which is not subject to review by this Court.

Any perception that the result

reached herein appears unjust or unwise should be addressed to Congress. Indeed, the Court
has no discretion to give statutes a meaning detached from the manifest intendment and
language of the law. Our task is constitutionally confined only to applying the law and
[62]

jurisprudence to the proven facts, and we have done so in this case.

WHEREFORE, in view of the foregoing, Criminal Case Nos. 98-19083 and 98-19084
filed against petitioner Joemar F. Ortega are hereby DISMISSED. Petitioner is hereby referred
to the local social welfare and development officer of the locality for the appropriate
intervention program. Nevertheless, the petitioner is hereby ordered to pay private complainant
AAA, civil indemnity in the amount of One Hundred Thousand Pesos (P100,000.00) and moral
damages in the amount of One Hundred Thousand Pesos (P100,000.00). No costs.
Let a copy of this Decision be furnished the two Houses of Congress and the Juvenile
Justice and Welfare Council (JJWC).
SO ORDERED.
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Entitled AN ACT ESTABLISHING A COMPREHENSIVE JUVENILE JUSTICE AND WELFARE SYSTEM,
CREATING THE JUVENILE JUSTICE AND WELFARE COUNCIL UNDER THE DEPARTMENT OF JUSTICE,
APPROPRIATING FUNDS THEREFOR AND FOR OTHER PURPOSES.
[38]
Declarador v. Gubaton, G.R. No. 159208, August 18, 2006, 499 SCRA 341, 350.
[39]
SECTION 4. Definition of Terms. — The following terms as used in this Act shall be defined as follows:
xxxx
(e) “Child in Conflict with the Law” refers to a child who is alleged as, accused of, or adjudged as, having committed an
offense under Philippine laws.
xxxx
[40]
(d) “Child at Risk” refers to a child who is vulnerable to and at the risk of committing criminal offenses because of
personal, family and social circumstances, such as, but not limited to, the following:
(1) being abused by any person through sexual, physical, psychological, mental, economic or any other means and the
parents or guardian refuse, are unwilling, or, unable to provide protection for the child;
(2) being exploited including sexually or economically;
(3) being abandoned or neglected, and after diligent search and inquiry, the parent or
guardian cannot be
found;
(4) coming from a dysfunctional or broken family or without a parent or guardian;
(5) being out of school;
(6) being a street child;
(7) being a member of a gang;
(8) living in a community with a high level of criminality or drug abuse; and
(9) living in situations of armed conflict.
[41]
SECTION 8. Juvenile Justice and Welfare Council (JJWC). — A Juvenile Justice and Welfare Council (JJWC) is
hereby created and attached to the Department of Justice and placed under its administrative supervision. The JJWC shall be chaired
by an Undersecretary of the Department of Social Welfare and Development. It shall ensure the effective implementation of this Act
and coordination among the following agencies:
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(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)
(l)
(m)

Council for the Welfare of Children (CWC);
Department of Education (DepEd);
Department of the Interior and Local Government (DILG);
Public Attorney's Office (PAO);
Bureau of Corrections (BUCOR);
Parole and Probation Administration (PPA);
National Bureau of Investigation (NBI);
Philippine National Police (PNP);
Bureau of Jail Management and Penology (BJMP);
Commission on Human Rights (CHR);
Technical Education and Skills Development Authority (TESDA);
National Youth Commission (NYC); and
Other institutions focused on juvenile justice and intervention programs.

The JJWC shall be composed of representatives, whose ranks shall not be lower than director, to be designated by the
concerned heads of the following departments or agencies:
(a) Department of Justice (DOJ);
(b) Department of Social Welfare and Development (DSWD);
(c) Council for the Welfare of Children (CWC);
(d) Department of Education (DepEd);
(e) Department of the Interior and Local Government (DILG);
(f) Commission on Human Rights (CHR);
(g) National Youth Commission (NYC); and
(h) Two (2) representatives from NGOs, one to be designated by the Secretary of Justice and the
designated by the Secretary of Social Welfare and Development.

other to be

The JJWC shall convene within fifteen (15) days from the effectivity of this Act. The Secretary of Justice and the Secretary
of Social Welfare and Development shall determine the organizational structure and staffing pattern of the JJWC.
The JJWC shall coordinate with the Office of the Court Administrator and the Philippine Judicial Academy to ensure the
realization of its mandate and the proper discharge of its duties and functions, as herein provided.
[42]

SECTION 9. Duties and Functions of the JJWC. — The JJWC shall have the following duties and functions:
(a) To oversee the implementation of this Act;
(b) To advise the President on all matters and policies relating to juvenile justice and welfare;
(c) To assist the concerned agencies in the review and redrafting of existing policies/regulations
or in the
formulation of new ones in line with the provisions of this Act;
(d) To periodically develop a comprehensive 3 to 5-year national juvenile intervention program, with the participation of
government agencies concerned, NGOs and youth organization;
(e) To coordinate the implementation of the juvenile intervention programs and activities by
national government
agencies and other activities which may have an important bearing on
the success of the entire national juvenile
intervention program. All programs relating to
juvenile justice and welfare shall be adopted in consultation with the
JJWC;
(f) To formulate and recommend policies and strategies in consultation with children for the
prevention of juvenile
delinquency and the administration of justice, as well as for the
treatment and rehabilitation of the children in conflict
with the law;
(g) To collect relevant information and conduct continuing research and support evaluations and
studies on all
matters relating to juvenile justice and welfare, such as, but not limited to:
(1) the performance and results achieved by juvenile intervention programs and by activities
of the local
government units and other government agencies;
(2) the periodic trends, problems and causes of juvenile delinquency and crimes; and
(3) the particular needs of children in conflict with the law in custody.
The data gathered shall be used by the JJWC in the improvement of the administration of juvenile justice and welfare

system.
The JJWC shall set up a mechanism to ensure that children are involved in research and policy development.
(h)

Through duly designated persons and with the assistance of the agencies provided in the

preceding section, to
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conduct regular inspections in detention and rehabilitation facilities and
to undertake spot inspections on their own
initiative in order to check compliance with the
standards provided herein and to make the necessary
recommendations to appropriate
agencies;
(i)
To initiate and coordinate the conduct of trainings for the personnel of the agencies involved
in the
administration of the juvenile justice and welfare system and the juvenile intervention program;
(j) To submit an annual report to the President on the implementation of this Act; and
(k) To perform such other functions as may be necessary to implement the provisions of this Act.
[43]

JJWC's Council Resolution No. 3, Series of 2006 entitled GUIDELINES TO IMPLEMENT THE TRANSITORY
PROVISIONS OF R.A. 9344, dated July 11, 2006.
[44]
People of the Philippines v. Jose Magbanua, G.R. 176265, April 30, 2008.
[45]
Llave v. People, G.R. No. 166040, April 26, 2006, 488 SCRA 376, 401.
[46]
People v. Villarama, 445 Phil. 323, 340 (2003).
[47]
People v. Bascugin, G.R. No. 144195, May 25, 2004, 429 SCRA 140, 150, citing People v. Clopino, 290 SCRA 432
(1998).
[48]
REYES, THE REVISED PENAL CODE, BOOK I, 14TH ED., 1998, p. 204, citing Guevara.
[49]
G.R. No. 75256, January 26, 1989, 169 SCRA 476, 482 (Citations omitted) (Emphasis supplied).
[50]
Rollo, pp. 128-133.
[51]
Sec. 38 of R.A. No. 9344 provides, to wit:
SECTION 38. Automatic Suspension of Sentence. — Once the child who is under eighteen (18) years of age at the time of
the commission of the offense is found guilty of the offense charged, the court shall determine and ascertain any civil liability which
may have resulted from the offense committed. However, instead of pronouncing the judgment of conviction, the court shall place the
child in conflict with the law under suspended sentence, without need of application: Provided, however, That suspension of sentence
shall still be applied even if the juvenile is already eighteen years (18) of age or more at the time of the pronouncement of his/her
guilt.
Upon suspension of sentence and after considering the various circumstances of the child, the court shall impose the
appropriate disposition measures as provided in the Supreme Court Rule on Juveniles in Conflict with the Law.
[52]
Office of the Court Administrator (OCA) Circular No. 115-2006 entitled GUIDELINES ON THE TRANSITORY
PROVISIONS OF R.A. 9344 OR THE JUVENILE JUSTICE AND WELFARE ACT, dated August 10, 2006.
[53]
People v. Quiachon, G.R. No. 170236, August 31, 2006, 500 SCRA 704, 718.
[54]
Go v. Dimagiba, G.R. No. 151876, June 21, 2005, 460 SCRA 451, citing People v. Langit, 392 Phil. 94, 119 (2000),
Gonzales v. Court of Appeals, 343 Phil. 297, 306 (1997), People v. Ganguso, 320 Phil. 324, 340 (1995), and People v. Simon, 234
SCRA 555, 570 (1994).
This doctrine follows the rule enunciated under Art. 10 of the Revised Penal Code which provides that the provisions thereof apply
supplementarily to special laws.
[55]
Deliberations of the Senate on Senate Bill No. 1402, November 9, 2005, pp. 47-50 (Emphasis supplied).
[56]
Deliberations of the Senate on Senate Bill No. 1402, November 22, 2005, pp. 27-29 (Emphasis supplied).
[57]
Commissioner of Internal Revenue v. Philippine Airlines, Inc., G.R. No. 160528, October 9, 2006, 504 SCRA 91,
101-102, citing Inding v. Sandiganbayan, 434 SCRA 388 (2004), National Tobacco Administration v. Commission on Audit, 370
Phil. 793 (1999), and Philippine National Bank v. Office of the President, 322 Phil. 6, 14, (1996); Ongsiako v. Gamboa, 86 Phil.
50, 57 (1950); Torres v. Limjap, 56 Phil. 141, 145-146 (1931) citing SUTHERLAND, STATUTORY CONSTRUCTION, Vol. II, pp.
693-695.
[58]
Celino, Sr. v. Court of Appeals, G.R. No. 170562, June 29, 2007, 526 SCRA 195, 202, citing People v. Ladjaalam, 395
Phil. 1 (2000).
[59]
People v. Blancaflor, 466 Phil. 86, 103 (2004), citing People v. Viajedor, 401 SCRA 312 (2003).
[60]
A.M. No. 07-8-2-SC - Rule on Children Charged Under Republic Act No. 9165 or the Comprehensive Dangerous Drugs
Act of 2002, effective November 5, 2007, p. 23.

10/9/2014 2:24 PM

G.R. No. 151085

28 of 28

[61]
[62]

http://sc.judiciary.gov.ph/jurisprudence/2008/august2008/151085.htm

People v. Garcia, 424 Phil. 158, 190 (2002), citing People v. Ladjaalam, supra note 58.
Evangelista v. Sistoza, 414 Phil. 874, 881 (2001), citing People v. Ladjaalam, id.
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SECOND DIVISION

ROBERT SIERRA y CANEDA,
Petitioner,

G.R. No. 182941
Present:

- versus

QUISUMBING, J., Chairperson,
CARPIO-MORALES
**CHICO-NAZARIO,

-

***LEONARDO-DE CASTRO, and
BRION, JJ.
PEOPLE OF THE PHILIPPINES,
Respondent.

Promulgated:
July 3, 2009

x---------------------------------------------------------------------------------------- x

BRION, J.:

Before us is the petition of Robert Sierra y Caneda (petitioner) for the review on
[1]
certiorari

[2]
[3]
[4]
of the Decision
and Resolution
of the Court of Appeals
(CA) that

affirmed with modification his conviction for the crime of qualified rape rendered by the
Regional Trial Court (RTC), Branch 159, Pasig City, in its decision of April 5, 2006.
THE ANTECEDENT FACTS
[5]

In August 2000, thirteen-year-old AAA

was playing with her friend BBB in the

second floor of her family’s house in Palatiw, Pasig. The petitioner arrived holding a knife and
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told AAA and BBB that he wanted to play with them. The petitioner then undressed BBB and
had sexual intercourse with her. Afterwards, he turned to AAA, undressed her, and also had
sexual intercourse with her by inserting his male organ into hers. The petitioner warned AAA
not to tell anybody of what they did.
AAA subsequently disclosed the incident to Elena Gallano (her teacher) and to Dolores
Mangantula (the parent of a classmate), who both accompanied AAA to the barangay office.
AAA was later subjected to physical examination that revealed a laceration on her hymen
consistent with her claim of sexual abuse. On the basis of the complaint and the physical
findings, the petitioner was charged with rape under the following Information:
On or about August 5, 2000, in Pasig City and within the jurisdiction of this Honorable
Court, the accused, a minor, 15 years old, with lewd designs and by means of force, violence
and intimidation, did then and there willfully, unlawfully and feloniously have sexual
intercourse with his (accused) sister, AAA, thirteen years of age, against the latter’s will and
consent.
[6]
Contrary to law.

The petitioner pleaded not guilty to the charge and raised the defenses of denial and
alibi. He claimed that he was selling cigarettes at the time of the alleged rape. He also claimed
that AAA only invented her story because she bore him a grudge for the beatings he gave her.
The parties’ mother (CCC) supported the petitioner’s story; she also stated that AAA was a
troublemaker. Both CCC and son testified that the petitioner was fifteen (15) years old when
[7]
the alleged incident happened.
The defense also presented BBB who denied that the petitioner raped her; she confirmed
the petitioner’s claim that AAA bore her brother a grudge.
On April 5, 2006, the RTC convicted the petitioner of qualified rape as follows:
WHEREFORE, in view of the foregoing, this Court finds the accused ROBERT
SIERRA y CANEDA GUILTY beyond reasonable doubt of the crime of rape (Violation of
R.A. 8353 in relation to SC A.M. 99-1-13) and hereby sentences the said juvenile in conflict
with law to suffer the penalty of imprisonment of reclusion perpetua; and to indemnify the
victim the amount of P75,000 as civil indemnity, P50,000 as moral damages, and P25,000 as
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exemplary damages.
[8]
SO ORDERED.

The petitioner elevated this RTC decision to the CA by attacking AAA’s credibility. He
also invoked paragraph 1, Section 6 of R.A. No. 9344 (Juvenile Justice and Welfare Act of
[9]
to exempt him from criminal liability considering that he was only 15 years old at
2006)
the time the crime was committed.
The CA nevertheless affirmed the petitioner’s conviction with modification as to penalty
as follows:
WHEREFORE, finding that the trial court did not err in convicting Robert Sierra, the
assailed Decision is hereby AFFIRMED with MODIFICATION that Robert Sierra
has to suffer the penalty of imprisonment of RECLUSION TEMPORAL
MAXIMUM. The award of damages are likewise affirmed.
[10]
SO ORDERED.

In ruling that the petitioner was not exempt from criminal liability, the CA
held:

As to the penalty, We agree with the Office of the Solicitor General that Robert is not
exempt from liability. First, it was not clearly established and proved by the defense that
Robert was 15 years old or below at the time of the commission of the crime. It was incumbent
for the defense to present Robert’s birth certificate if it was to invoke Section 64 of Republic
Act No. 9344. Neither is the suspension of sentence available to Robert as the Supreme Court,
in one case, clarified that:
We note that, in the meantime, Rep. Act No. 9344 took effect on May 20,
2006. Section 38 of the law reads:
SEC. 38. Automatic Suspension of Sentence. – Once the child who
is under eighteen (18) years of age at the time of the commission of the
offense is found guilty of the offense charged, the court shall determine
and ascertain any civil liability which may have resulted from the
offense committed. However, instead of pronouncing the judgment of
conviction, the court shall place the child in conflict with the law under
suspended sentence, without need of application: Provided, however,
That suspension of sentence shall still be applied even if the juvenile is
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already eighteen (18) years of age or more at the time of the
pronouncement of his/her guilt.
Upon suspension of sentence and after considering the various
circumstances of the child, the court shall impose the appropriate
disposition measures as provided in the Supreme Court on Juveniles in
Conflict with the Law.
The law merely amended Article 192 of P.D. No. 603, as amended by A.M.
No. 02-1-18-SC, in that the suspension of sentence shall be enjoyed by the
juvenile even if he is already 18 years of age or more at the time of the
pronouncement of his/her guilt. The other disqualifications in Article 192 of
P.D. No. 603, as amended, and Section 32 of A.M. No. 02-1-18-SC have not
been deleted from Section 38 of Republic Act No. 9344. Evidently, the
intention of Congress was to maintain the other disqualifications as provided in
Article 192 of P.D. No. 603, as amended, and Section 32 of A.M. No.
02-1-18-SC. Hence, juveniles who have been convicted of a crime the
imposable penalty for which is reclusion perpetua, life imprisonment or
reclusion perpetua to death or death, are disqualified from having their
[11]
sentences suspended.

The CA denied the petitioner’s subsequent motion for reconsideration; hence, the
present petition.
THE ISSUES
The petitioner no longer assails the prosecution’s evidence on his guilt of the crime
[12]
charged; what he now assails is the failure of the CA to apply paragraph 1, Section 6

of

R.A. No. 9344 under the following issues:
(1) Whether or not the CA erred in not applying the provisions of R.A. No. 9344 on the
petitioner’s exemption from criminal liability;
(2) Whether or not the CA erred in ruling that it was incumbent for the defense to
present the petitioner’s birth certificate to invoke Section 64 of R.A. No. 9344 when
the burden of proving his age lies with the prosecution by express provisions of R.A.
No. 9344; and
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(3) Whether or not the CA erred in applying the ruling in Declarador v. Hon.
[13]
thereby denying the petitioner the benefit of exemption from criminal
Gubaton
liability under R.A. No. 9344.
The threshold issue in this case is the determination of who bears the burden of proof for
purposes of determining exemption from criminal liability based on the age of the petitioner at
the time the crime was committed.
The petitioner posits that the burden of proof should be on the prosecution as the party
who stands to lose the case if no evidence is presented to show that the petitioner was not a
15-year old minor entitled to the exempting benefit provided under Section 6 of R.A. No.
[14]
[15] [16]
[17]
9344.
He additionally claims that Sections 3,
7,
and 68
of the law also
provide a presumption of minority in favor of a child in conflict with the law, so that any doubt
regarding his age should be resolved in his favor.
The petitioner further submits that the undisputed facts and evidence on record –
specifically: the allegation of the Information, the testimonies of the petitioner and CCC that
the prosecution never objected to, and the findings of the RTC – established that he was not
more than 15 years old at the time of the commission of the crime.
The People’s Comment, through the Office of the Solicitor General (OSG), counters that
the burden belongs to the petitioner who should have presented his birth certificate or other
documentary evidence proving that his age was 15 years or below. The OSG also stressed that
while petitioner is presumed to be a minor, he is disqualified to have his sentence suspended
[18]
following the ruling in Declarador v. Hon. Gubaton.
THE COURT’S RULING
We grant the petition.
We examine at the outset the prosecution’s evidence and the findings of the lower
courts on the petitioner’s guilt, since the petition opens the whole case for review and the
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issues before us are predicated on the petitioner’s guilt of the crime charged. A determination
of guilt is likewise relevant under the terms of R.A. No. 9344 since its exempting effect is only
on the criminal, not on the civil, liability.
We see no compelling reason, after examination of the CA decision and the records of
the case, to deviate from the lower courts’ findings of guilt. The records show that the
prosecution established all the elements of the crime charged through the credible testimony of
AAA and the other corroborating evidence; sexual intercourse did indeed take place as the
[19]
information charged.
As against AAA’s testimony, the petitioner could only raise the
defenses of denial and alibi – defenses that, in a long line of cases, we have held to be
inherently weak unless supported by clear and convincing evidence; the petitioner failed to
[20]
present this required evidentiary support.
We have held, too, that as negative defenses,
[21]
denial and alibi cannot prevail over the credible and positive testimony of the complainant.
We sustain the lower courts on the issue of credibility, as we see no compelling reason to doubt
the validity of their conclusions in this regard.
While the defense, on appeal, raises a new ground – i.e., exemption from criminal
liability under R.A. No. 9344 – that implies an admission of guilt, this consideration in no way
swayed the conclusion we made above, as the defense is entitled to present all alternative
defenses available to it, even inconsistent ones. We note, too, that the defense’s claim of
exemption from liability was made for the first time in its appeal to the CA. While this may
initially imply an essential change of theory that is usually disallowed on appeal for reasons of
[22]
fairness,

no essential change is really involved as the claim for exemption from liability is

not incompatible with the evidence submitted below and with the lower courts’ conclusion that
the petitioner is guilty of the crime charged. An exempting circumstance, by its nature, admits
that criminal and civil liabilities exist, but the accused is freed from criminal liability; in other
words, the accused committed a crime, but he cannot be held criminally liable therefor because
of an exemption granted by law. In admitting this type of defense on appeal, we are not
unmindful, too, that the appeal of a criminal case (even one made under Rule 45) opens the
[23]
whole case for review, even on questions that the parties did not raise.

By mandate of the

Constitution, no less, we are bound to look into every circumstance and resolve every doubt in
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[24]
It is with these considerations in mind and in obedience to the direct
favor of the accused.
and more specific commands of R.A. No. 9344 on how the cases of children in conflict with
the law should be handled that we rule in this Rule 45 petition.
We find a review of the facts of the present case and of the applicable law on exemption
from liability compelling because of the patent errors the CA committed in these regards.
Specifically, the CA’s findings of fact on the issues of age and minority, premised on the
supposed absence of evidence, are contradicted by the evidence on record; it also manifestly
overlooked certain relevant facts not disputed by the parties that, if properly considered, would
[25]
justify a different conclusion.
In tackling the issues of age and minority, we stress at the outset that the ages of both the
petitioner and the complaining victim are material and are at issue. The age of the petitioner is
critical for purposes of his entitlement to exemption from criminal liability under R.A. No.
9344, while the age of the latter is material in characterizing the crime committed and in
considering the resulting civil liability that R.A. No. 9344 does not remove.
Minority as an Exempting Circumstance
R.A. No. 9344 was enacted into law on April 28, 2006 and took effect on May 20, 2006.
Its intent is to promote and protect the rights of a child in conflict with the law or a child at
risk by providing a system that would ensure that children are dealt with in a manner
appropriate to their well-being through a variety of disposition measures such as care,
guidance and supervision orders, counseling, probation, foster care, education and
[26]
vocational training programs and other alternatives to institutional care.

More

importantly in the context of this case, this law modifies as well the minimum age limit of
criminal irresponsibility for minor offenders; it changed what paragraphs 2 and 3 of Article 12
of the Revised Penal Code (RPC), as amended, previously provided – i.e., from “under nine
years of age” and “above nine years of age and under fifteen” (who acted without discernment)
– to “fifteen years old or under” and “above fifteen but below 18” (who acted without
discernment) in determining exemption from criminal liability. In providing exemption, the
new law – as the old paragraphs 2 and 3, Article 12 of the RPC did – presumes that the minor
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offenders completely lack the intelligence to distinguish right from wrong, so that their acts are
[27]
The current law also
deemed involuntary ones for which they cannot be held accountable.
drew its changes from the principle of restorative justice that it espouses; it considers the ages
9 to 15 years as formative years and gives minors of these ages a chance to right their wrong
[28]
through diversion and intervention measures.
In the present case, the petitioner claims total exemption from criminal liability because
he was not more than 15 years old at the time the rape took place. The CA disbelieved this
claim for the petitioner’s failure to present his birth certificate as required by Section 64 of
[29]
R.A. No. 9344.
The CA also found him disqualified to avail of a suspension of sentence
because the imposable penalty for the crime of rape is reclusion perpetua to death.
Burden of Proof
Burden of proof, under Section 1, Rule 131 of the Rules on Evidence,

refers to the

duty of a party to present evidence on the facts in issue in order to establish his or her claim or
defense. In a criminal case, the burden of proof to establish the guilt of the accused falls upon
the prosecution which has the duty to prove all the essential ingredients of the crime. The
prosecution completes its case as soon as it has presented the evidence it believes is sufficient
to prove the required elements. At this point, the burden of evidence shifts to the defense to
disprove what the prosecution has shown by evidence, or to prove by evidence the
circumstances showing that the accused did not commit the crime charged or cannot otherwise
be held liable therefor. In the present case, the prosecution completed its evidence and had
done everything that the law requires it to do. The burden of evidence has now shifted to the
defense which now claims, by an affirmative defense, that the accused, even if guilty, should be
exempt from criminal liability because of his age when he committed the crime. The defense,
therefore, not the prosecution, has the burden of showing by evidence that the petitioner was
[30]
15 years old or less when he committed the rape charged.
This conclusion can also be reached by considering that minority and age are not
elements of the crime of rape; the prosecution therefore has no duty to prove these
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circumstances. To impose the burden of proof on the prosecution would make minority and age
[31]
integral elements of the crime when clearly they are not.

If the prosecution has a burden

related to age, this burden relates to proof of the age of the victim as a circumstance that
[32]
qualifies the crime of rape.
Testimonial Evidence is Competent Evidence
to Prove the Accused’s Minority and Age

The CA seriously erred when it rejected testimonial evidence showing that the petitioner
was only 15 years old at the time he committed the crime. Section 7 of R.A. No. 9344
expressly states how the age of a child in conflict with the law may be determined:
SEC. 7. Determination of Age. - x x x The age of a child may be determined from the
child's birth certificate, baptismal certificate or any other pertinent documents. In the
absence of these documents, age may be based on information from the child
himself/herself, testimonies of other persons, the physical appearance of the child and other
relevant evidence. In case of doubt as to the age of the child, it shall be resolved in his/her
favor. [Emphasis supplied]

Rule 30-A of the Rules and Regulations Implementing R.A. No. 9344 provides the
implementing details of this provision by enumerating the measures that may be undertaken by
a law enforcement officer to ascertain the child’s age:
(1) Obtain documents that show proof of the child’s age, such as
(a) Child’s birth certificate;
(b) Child’s baptismal certificate ;or
(c) Any other pertinent documents such as but not limited to the child’s school records,
dental records, or travel papers.
(2)

x

x

x

(3) When the above documents cannot be obtained or pending receipt of such documents, the
law enforcement officer shall exhaust other measures to determine age by:
(a)

Interviewing the child and obtaining information that indicate age (e.g. date of
birthday, grade level in school);
(b) Interviewing persons who may have knowledge that indicate[s] age of the child (e.g.
relatives, neighbors, teachers, classmates);
(c) Evaluating the physical appearance (e.g. height, built) of the child; and
(d) Obtaining other relevant evidence of age.
x
x
x
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Section 7, R.A. No. 9344, while a relatively new law (having been passed only in 2006),
does not depart from the jurisprudence existing at that time on the evidence that may be
admitted as satisfactory proof of the accused’s minority and age.
[33]
In the 1903 case of U.S. v. Bergantino,
we accepted testimonial evidence to prove
the minority and age of the accused in the absence of any document or other satisfactory
[34]
evidence showing the date of birth. This was followed by U.S. v. Roxas

where the

defendant’s statement about his age was considered sufficient, even without corroborative
evidence, to establish that he was a minor of 16 years at the time he committed the offense
[35]
charged. Subsequently, in People v. Tismo,
the Court appreciated the minority and age of
the accused on the basis of his claim that he was 17 years old at the time of the commission of
the offense in the absence of any contradictory evidence or objection on the part of the
[36]
prosecution. Then, in People v. Villagracia,

we found the testimony of the accused that he

was less than 15 years old sufficient to establish his minority. We reiterated these dicta in the
[37]
cases of People v. Morial

[38]
and David v. Court of Appeals,
and ruled that the allegations

of minority and age by the accused will be accepted as facts upon the prosecution’s failure to
disprove the claim by contrary evidence.
In these cases, we gave evidentiary weight to testimonial evidence on the accused’s
minority and age upon the concurrence of the following conditions: (1) the absence of any
other satisfactory evidence such as the birth certificate, baptismal certificate, or similar
documents that would prove the date of birth of the accused; (2) the presence of testimony
from accused and/or a relative on the age and minority of the accused at the time of the
complained incident without any objection on the part of the prosecution; and (3) lack of any
contrary evidence showing that the accused’s and/or his relatives’ testimonies are untrue.
All these conditions are present in this case. First, the petitioner and CCC both testified
[39]
regarding his minority and age when the rape was committed.

Second, the records before us

show that these pieces of testimonial evidence were never objected to by the prosecution. And
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lastly, the prosecution did not present any contrary evidence to prove that the petitioner was
above 15 years old when the crime was committed.
We also stress that the last paragraph of Section 7 of R.A. No. 9344 provides that any
[40]
doubt on the age of the child must be resolved in his favor.
Hence, any doubt in this case
regarding the petitioner’s age at the time he committed the rape should be resolved in his favor.
In other words, the testimony that the petitioner as 15 years old when the crime took place
should be read to mean that he was not more than 15 years old as this is the more favorable
reading that R.A. No. 9344 directs.
Given the express mandate of R.A. No. 9344, its implementing rules, and established
jurisprudence in accord with the latest statutory developments, the CA therefore cannot but be
in error in not appreciating and giving evidentiary value to the petitioner’s and CCC’s
testimonies relating to the former’s age.
Retroactive Application of R.A. No. 9344
That the petitioner committed the rape before R.A. No. 9344 took effect and that he is
no longer a minor (he was already 20 years old when he took the stand) will not bar him from
[41]
enjoying the benefit of total exemption that Section 6 of R.A. No. 9344 grants.

As we

explained in discussing
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[42]
[43]
in the recent case of Ortega v. People:
Sections 64 and 68 of R.A. No. 9344
Section 64 of the law categorically provides that cases of children 15 years old and
below, at the time of the commission of the crime, shall immediately be dismissed and the
child shall be referred to the appropriate local social welfare and development officers
(LSWDO). What is controlling, therefore, with respect to the exemption from criminal
liability of the CICL, is not the CICL’s age at the time of the promulgation of judgment
but the CICL’s age at the time of the commission of the offense. In short, by virtue of R.A.
No. 9344, the age of criminal irresponsibility has been raised from 9 to 15 years old. [Emphasis
supplied]

The retroactive application of R.A. No. 9344 is also justified under Article 22 of the RPC, as
amended, which provides that penal laws are to be given retroactive effect insofar as they favor
the accused who is not found to be a habitual criminal. Nothing in the records of this case
indicates that the petitioner is a habitual criminal.
Civil Liability
The last paragraph of Section 6 of R.A. No. 9344 provides that the accused shall
continue to be civilly liable despite his exemption from criminal liability; hence, the petitioner
is civilly liable to AAA despite his exemption from criminal liability. The extent of his civil
liability depends on the crime he would have been liable for had he not been found to be
exempt from criminal liability.
The RTC and CA found, based on item (1) of Article 266-B of the RPC, as amended,
that the petitioner is guilty of qualified rape because of his relationship with AAA within the
[44]
second civil degree of consanguinity and the latter’s minority.
Both courts accordingly
imposed the civil liability corresponding to qualified rape.
The relationship between the petitioner and AAA, as siblings, does not appear to be a
disputed matter. Their mother, CCC, declared in her testimony that AAA and the petitioner are
her children. The prosecution and the defense likewise stipulated in the proceedings below
that the relationship exists. We find, however, that AAA’s minority, though alleged in the
[45]
Information, had not been sufficiently proven.

[46]
People v. Pruna

laid down these
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guidelines in appreciating the age of the complainant:
In order to remove any confusion that may be engendered by the foregoing cases, we
hereby set the following guidelines in appreciating age, either as an element of the crime or as
a qualifying circumstance.
1.

The best evidence to prove the age of the offended party is an original or certified true
copy of the certificate of live birth of such party.

2. In the absence of a certificate of live birth, similar authentic documents such as baptismal
certificate and school records which show the date of birth of the victim would suffice to
prove age.
3. If the certificate of live birth or authentic document is shown to have been lost or destroyed
or otherwise unavailable, the testimony, if clear and credible, of the victim’s mother or a
member of the family either by affinity or consanguinity who is qualified to testify on
matters respecting pedigree such as the exact age or date of birth of the offended party
pursuant to Section 40, Rule 130 of the Rules on Evidence shall be sufficient under the
following circumstances:
a. If the victim is alleged to be below 3 years of age and what is sought to be
proved is that she is less than 7 years old;
b. If the victim is alleged to be below 7 years of age and what is sought to be
proved is that she is less than 12 years old;
c. If the victim is alleged to be below 12 years of age and what is sought to be
proved is that she is less than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony of the
victim’s mother or relatives concerning the victim’s age, the complainant’s testimony will
suffice provided that it is expressly and clearly admitted by the accused.
5. It is the prosecution that has the burden of proving the age of the offended party. The
failure of the accused to object to the testimonial evidence regarding age shall not be
taken against him. [Emphasis supplied]

The records fail to show any evidence proving the age of AAA. They do not likewise
show that the petitioner ever expressly and clearly admitted AAA’s age at the time of the rape.
Pursuant to Pruna, neither can his failure to object to AAA’s testimony be taken against him.
Thus, the required concurrence of circumstances that would upgrade the crime to
qualified rape – i.e., relationship within the third degree of consanguinity and minority of the
victim – does not exist. The crime for which the petitioner should have been found criminally
liable should therefore only be simple rape pursuant to par. 1, Article 266-A of the RPC, not
qualified rape.

The civil liability that can be imposed on the petitioner follows the
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characterization of the crime and the attendant circumstances.
Accordingly, we uphold the grant of moral damages of P50,000.00 but increase the
[47]
Moral
awarded exemplary damages P30,000.00, both pursuant to prevailing jurisprudence.
damages are automatically awarded to rape victims without the necessity of proof; the law
[48]
assumes that the victim suffered moral injuries entitling her to this award.
Article 2230 of
the Civil Code justifies the award of exemplary damages because of the presence of the
[49]
As
aggravating circumstances of relationship between AAA and petitioner and dwelling.
discussed above, the relationship (between the parties) is not disputed. We appreciate dwelling
as an aggravating circumstance based on AAA’s testimony that the rape was committed in their
[50]
house.
While dwelling as an aggravating circumstance was not alleged in the Information,
established jurisprudence holds that it may nevertheless be appreciated as basis for the award
[51]
of exemplary damages.
We modify the awarded civil indemnity of P75,000.00 to P50,000.00, the latter being the
[52]
on the finding that rape had been
civil indemnity appropriate for simple rape
[53]
committed.
In light of the above discussion and our conclusions, we see no need to discuss the
petition’s third assignment of error.
WHEREFORE, premises considered, the instant petition is GRANTED. The Decision
dated February 29, 2008 and Resolution dated May 22, 2008 of the Court of Appeals in
CA-G.R.-CR.-H.C. No. 02218 are REVERSED and SET ASIDE.
Pursuant to Section 64 of R.A. No. 9344, Criminal Case No. 120292-H for rape filed
against petitioner Robert Sierra y Caneda is hereby DISMISSED. Petitioner is REFERRED
to the appropriate local social welfare and development officer who shall proceed in
accordance with the provisions of R.A. No. 9344. Petitioner is ORDERED to pay the victim,
AAA, P50,000.00 as civil indemnity, P50,000.00 as moral damages, and P30,000.00 as
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exemplary damages.
Unless there are other valid causes for petitioner’s continued detention, we hereby
ORDER his IMMEDIATE RELEASE under the above terms.
Let a copy of this Decision be furnished the Director of the Bureau of Corrections in
Muntinlupa City for its immediate implementation. The Director of the Bureau of Corrections
is directed to report to this Court within five days from receipt of this Decision the action he
has taken.
Let a copy of this Decision be likewise furnished the Juvenile Justice and Welfare
Council.
SO ORDERED.
ARTURO D. BRION
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CONCHITA CARPIO-MORALES
Associate Justice

MINITA CHICO-NAZARIO
Associate Justice

TERESITA J. LEONARDO-DE CASTRO
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Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

** Designated additional Member of the Second Division effective June 3, 2009 per Special Order No. 658 dated June 3, 2009.
*** Designated additional Member of the Second Division effective May 11, 2009 per Special Order No. 635 dated May 7, 2009.
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EN BANC

[G.R. No. 118937-38. April 24, 1998]

THE PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. JOSE DELEVERIO,
accused-appellant.
DECISION
VITUG, J.:

Before the Court for automatic review is the decision of the Regional Trial Court (“RTC”) of
Basilan, 9th Judicial Region, Branch 2, in the consolidated Criminal Case No. 2125-414 and
Criminal Case No. 2136-418 for rape. The accused, Jose Deleverio, is a 58-year old farmer
respected and revered by the complainant, Roxan Benarao, an eight-year old child. Indeed, the
complainant is the step-granddaughter of the accused, he being married to the girl's natural
grandmother (Maria Sarah). Accused Jose Deleverio is the second husband of Maria Sarah.
The accused was charged with two counts of rape, in two separate complaints, one in Criminal
Case No. 2125-414 and the other in Criminal Case No. 2136-418, viz:
Criminal Case No. 2125-414
“COMPLAINT
“The undersigned complainant, an 8-year old minor, under oath, accuses Jose Deleverio of the crime of Rape,
committed as follows:
“That on or about the 7th day of April, 1994, and within the jurisdiction of this Honorable court, viz., at
Maloong Legion, Municipality of Lamitan, Province of Basilan, Philippines, the above-named accused, by the
use of force, threat and intimidation, and with lewd designs, did then and there willfully, unlawfully and
feloniously point a knife on her stomach, remove her dress and short pant, and by the use of force and lewd
designs, succeeded to have carnal knowledge with the undersigned complainant, against her will.
“Contrary to law.
"Isabela, Basilan Province, May 30, 1994.
(SGD.) ROXAN BENARAO
Complainant"[1]
Criminal Case No. 2136-418
“COMPLAINT
“The undersigned complainant, an 8-year old minor, under oath, accuses Jose Deleverio of the crime of Rape,
committed as follows:
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“That on or about the 13th day of May, 1994, and within the jurisdiction of this Honorable Court, viz., at
Maloong Legion, Municipality of Lamitan, Province of Basilan, Philippines, the above-named accused, by the
use of force, threat and intimidation, and with lewd designs, did then and there willfully, unlawfully and
feloniously point a knife on her stomach, remove her dress and short pant, and by the use of force and lewd
designs, succeeded to have carnal knowledge with the undersigned complainant against her will.
“Contrary to law.
“Isabela, Basilan Province, May 30, 1994.
(SGD.) ROXAN A. BENARAO
Complainant”[2]
Provincial Prosecutor Domingo B. Kinazo confirmed, in his resolution of 30 May 1994, that the
results of the preliminary investigation, after considering particularly the accusatory affidavit and
fitting it against the evidence for the defense, would sufficiently show that the complainant had been
a victim of rape on two occasions.[3]
Following the filing of the informations in the two separate criminal cases, an Order of Arrest
was issued on 06 June 1994 by Executive Judge Salvador Memoracion. The order of arrest was
duly served and effected on 05 July 1994.[4]
When arraigned on 13 June 1994 in Criminal Case No. 2125-414 and on 05 July 1994 in
Criminal Case No. 2136-418, the accused pleaded not guilty. The parties agreed to have the cases
jointly tried.[5]
The evidence for the prosecution, in main consisting of the testimony of Roxan given in the
Visayan dialect, was culled by the Solicitor General; his brief narration "Roxan Benarao, an 8-year old child, and her brother Ramon lived with her grandfather, herein appellant Jose
Deleverio, in Legion Maloong, Lamitan, Basilan, wherein they shared the same room.
"On April 7, 1994 at 8:00 o'clock in the evening, while they were already resting, the appellant poked a knife
at the stomach of his 8-year granddaughter Roxan Benarao after which he loosened her short pants (TSN, July
5, 1994, p. 7).
"Notwithstanding the cries of Roxan, the appellant managed to insert his penis into Roxan's vagina as a result
of which she felt dizzy (TSN, July 5, 1994, p. 8). Afterwards, Roxan reported the incident to her older brother
Ramon and to her grandmother Maria Deleverio who did not believe her (TSN, July 6, 1994, p. 17).
"On May 13, 1994 at about 9:00 o'clock in the evening, the appellant again inserted his penis into the vagina of
Roxan for which she cried (TSN, July 1994, p. 18). When Roxan reported the molestation to her grandmother,
the latter refused to believe her (TSN, July 16, 1994, p. 18). Roxan then reported the matter to her mother
who brought her to the police."[6]
Susan Benarao, the mother of Roxan, was also put to the witness stand. She identified in open
court her stepfather, the accused Jose Deleverio, as being the second husband of her mother
Maria Sarah Deleverio. During school days, her 8-year old daughter Roxan and 13-year old son
Ramon would stay with the accused and Maria Sarah at the latter's residence in Maloong Legion,
Lamitan, Basilan. It was in the couple's house in Maloong where the two incidents of rape were
perpetrated. Some time in May 1994, Susan Benarao took back her two children. Later that same
month, or on or about 26 May 1994, Roxan disclosed, in between sobs, to her mother the fact of
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her having been "molested" twice, the first on 07 April 1994 and the second on 13 May 1994, by the
accused. Susan lost no time in reporting the matter to the police and bringing her daughter to the
Lamitan Emergency Hospital for physical examination.[7]
Dr. Joel Absin, the physician who examined Roxan, issued on 27 May 1994 a medical
certificate, viz:
“Date of Incidence:

April 7, 1994
May 13, 1994

“Time of Incidence:

April 7, 1994
May 13, 1994 -

“Place of Incidence:

-

8:00 p.m.
8:00 p.m.

Maloong Legion at complainant residence.
“F I N D I N G S

“A fairly developed female child well nourished secondary sex organ not developed.
“Genital Findings:
“-

old hymenal laceration at 5:00, 2:00 & 11:00 o’clock on the face of the watch

“-

Admits one small finger without resistance.

“Conclusion:
“-

physical virginity recently lost on a child of Roxan Binarao.”[8]

The defense, in refutation of the testimony of Roxan, presented accused Jose Deleverio himself
and his wife Maria Sarah.
Jose Deleverio vehemently denied having raped Roxan. He stated that on 07 April 1994, the
first time she allegedly had been raped, Roxan was no longer in fact staying with the couple, her
mother having fetched her and her brother shortly at the close of the schoolyear in Maloong
Elementary School. The accused testified that on the night of 13 May 1994, the date of the
supposed second rape, he was all the time with his wife, Maria Sarah, in their house at Maloong
Legion. He said that he had always treated Roxan and her brother Ramon like they were his own
children but he would, of course, discipline them so long as he had to. He believed that the two
counts of rape lodged against him had been merely fabricated by Susan Benarao who did not like
the idea of her children being sent home to her by Maria Sarah.[9]
Maria Sarah Deleverio declared that she was once the common-law wife of Donatilo Agustin
before marrying the accused. She had four children with Donatilo among whom being Jesusa
(Susan). She said that on 07 April 1994, when her husband supposedly had sexual intercourse
with Roxan, the latter was already in Lamitan proper with her mother. On 13 May 1994, Maria
Sarah was at their house in Maloong Legion. Roxan never told her about the alleged rape, and she
learned for the first time that Roxan and Susan had a complaint for rape against her husband only
on 28 or 29 May 1994 when the police arrested the accused and brought him to the police station
at Lamitan. She would conjecture that the only possible reason why Susan falsely charged him
was because the couple had stopped caring for the children.[10]
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After trial, the court a quo, presided over by Judge Salvador Memoracion, rendered its decision,
dated 07 December 1994, finding the accused guilty on two counts of rape. The trial court
adjudged:
“WHEREFORE, premises considered, this Court finds the accused, JOSE DELEVERIO, 58 years old,
GUILTY beyond any shadows of doubts of committing two (2) counts of Rape[s], one committed on April 7,
1994 and the other committed on May 13, 1994, against his own eight (8) years old grand-step-daughter,
Roxan Binarao which two (2) crimes are defined and penalized under Article 335 of the Revised Penal Code
as amended by Republic Act No. 7659 of 1993 and hereby sentences him to suffer two (2) extreme and
supreme penalties of DEATH.
“And to pay the total amount of P60,000.00 for both cases as moral damages and the costs of these
proceedings.
“IT IS SO ORDERED.”[11]
In this automatic review, appellant assigned a lone error; i.e., that “THE TRIAL COURT ERRED IN FINDING ACCUSED-APPELLANT JOSE DELEVERIO GUILTY
BEYOND REASONABLE DOUBT OF HAVING COMMITTED RAPE ON TWO COUNTS”[12]
and reminded that “The Court has stressed time and again that in view of the severity of the penalties for the offense of rape,
justified by the `traumatic consequences for the unfortunate victim and grievous injury to the peace and good
order of the community, there is need `for extreme care on the part of the judiciary to avoid an injustice done
to an accused. For it is equally true that this is an offense to which, as is often the case, only two people can
testify, thus requiring the most conscientious effort on the part of the arbiter to weigh and appraised the
conflicting testimony. If a reasonable doubt exists, the verdict must be one of acquittal. It must be borne in
mind that it is an accusation easy to be made, hard to be proved but harder to be defended by the accused,
though innocent. The evidence for conviction must be clear and convincing to overcome the constitutional
presumption of innocence.”[13]
Appellant would consider it rather strange that the complainant did not even attempt to wake
up his brother Ramon, to whom she later confided the incidents and said to be sleeping all the
while in the same room with her, when she was being sexually assaulted by the accused.[14]
As usual, in a prosecution for rape, the credibility of the victim is almost always the single and
most important issue to hurdle. If her testimony meets the test of credibility, the accused can
justifiably be convicted on the basis thereof;[15] otherwise, he should be acquitted of the crime.
Corroborative testimony, frequently unavailable in rape cases, is not essential to warrant a
conviction for the crime.
In the instant case, the trial court gave its own assessment on the credibility of Roxan; it said:
“This Court also found that this Roxan Binarao, an eight-year-old-second grade pupil, to be a very competent
witness, because her testimonies, in open Court were not punctured with serious inconsistencies as to lead this
Court to believe that she [had] been coached to make known her perception of the traumatic incident x x x.
“While it is true that she sometimes commits inconsistencies in her declaration, but this Court finds that such
honest lapses did not impair her intrinsic credibility as a witness x x x.
“This Court could not find any cogent reasons for this eight (8) years old girl to accuse her grand-step-father of
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having raped her. Because of the facts that when she and her two (2) brothers, Ramon and Rodolfo were
staying with the couple in Maloong Legion, Lamitan, for three (3) years where in fact they attended primary
schooling there, the accused, Jose Deleverio and his wife Maria Sarah Deleverio, the grandmother of these
three (3) children were treating them well and even considered them as their own children, never punished
them, except to discipline which is very normal attitude between parent and children relationship. Neither
could this Court [find] any dubious motive on the part of Susan Binarao to induce her small daughter to file
serious charges of rape against her step father who [has] been very kind to take care of her children while she
work[s] or go[es] to Sabah, Malaysia to look for work.”[16]
This Court itself has gone over the testimony of Roxan. Like the trial court, we find the child's
narration of the incident to be as forthright and straightforward as a young girl of eight years of age
can possibly make it. Here is how her testimony goes:
“Q Before April 7, 1994 where were you residing?
“A

I was already staying in Legion.

“Q Whose house are you staying?
“A

Their house.

“Q You are referring to the house of the accused and Maria Deleverio, the wife?
“A

Yes, sir.

“Q On April 7, 1994, at about 8:00 o’clock in the evening where were you?
“A

I was at their house.

“Q Who was your companion in the house during that time about the same hour?
“A

We were only three.

“Q Who are the other two companions?
“A

Deleverio and Ramon.

“Q This Deleverio you are referring to the accused in this case?
“A

Yes, sir.

“Q What about your grandmother, the wife of the accused, where was she during that time?
“A

She was left in Lamitan.

“Q Tell the Court, what happened to you on April 7, 1994 at eight o’clock in the evening while you were
in the house of the accused together with the accused and your elder brother Ramon?
“A

My short pants was loosened.

“Q What other things did the accused do?
“A

He poked a knife.

“Q At what part of your body?
“A

(Witness pointing [her] left stomach)

“Q When you felt that the accused was taking off your pants and poked a bladed weapon at your side
what did you do?
“A

I cried.

“Q What happened when you cried? What did the accused do?
“A

He told me not to tell anybody.
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“Q After that when he told you not to tell anybody what else did he do to you?
“A

No, more, sir.

“COURT:
Considering the mentality of the witness, ask leading question.
“PROS. LEGASPI (continuing his direct):
“Q Did the accused [rape] you and [force] you?
“A

Yes, sir.

“Q You said that the accused attacked you and raped you. How did he do it?
“A

He inserted his penis.

“Q What part of your body did he insert his penis?
“A

He inserted his penis inside my vagina.

“Q Did the accused succeed in inserting his penis inside your vagina?
“A

Yes, sir.

“Q What did you feel when he inserted his penis?
“A

I felt dizzy.

“Q Then after that what else did the accused do to you?
“A

No more.

“x x x

xxx

xxx

“PROS. LEGASPI (continuing his direct):
“Q On May 13, 1994 at about nine o’clock in the evening do you recall where were you?
“A

Yes, sir.

“Q Where were you?
“A

I was at Legion.

“Q In whose house were you then?
“A

Residence of Maria.

“Q This Maria Deleverio that you referred to as your grandmother is the wife of the accused Jose
Deleverio?
“COURT:
You do not have to repeat and repeat. You only prolong the trial.
“COURT:
Q

On May 13, 1994, did the accused do something to you, if he did something?

A

Yes.

Q

What did he do to you?

A

He molested me.

Q

When you say `molest’ what kind of molestation?

A

He inserted his penis.
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“COURT:
Proceed.
“PROS. LEGASPI (continuing his direct):
“Q What happened when he inserted his penis to you, what did you feel?
“A

I cried.

“Q What happened afterwards?
“A

No more.

“Q Did you report this matter to your grandmother who is the wife of the accused?
“A

Yes, sir.

“Q Then what did she do to you?
“A

She did not believe me.

“Q Since she did not believe you did you report this matter to any other person?
“A

None.

“Q What about your mother?
“A

I reported to my mother.

“Q What did your mother do after you reported this incident?
“A

She brought me to the police.

“Q You were investigated by the police?
“A

Yes, sir.

“Q Did you execute an affidavit before the police relative to this case?
“A

Yes, sir.

“Q If that affidavit is presented to you will you be able to identify it?
“A

Yes, sir.

“Q Here is an affidavit signed by Roxan Benarao, two pages, please go over this affidavit and tell me
if that is the very one?
“A

Yes, sir (Witness pointed to her signature above her name)

“Q Whose signature is this you are pointing to in the same affidavit?

“A That is my signature.”[17]
On cross-examination, she has remained steadfast in her testimony; thus:
“ATTY. BANICO (continuing his cross):
“Q When did you report the allege rape to Ramon?
“A

April 7.

“Q Are you sure you reported the incident to Ramon on April 7?
“A

Yes, sir.

“Q You reported it to Ramon. If you can remember, daytime or nighttime?
“A

Daytime.
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“Q How many hours after the incident of rape did you remember having reported that incident to your
brother Ramon?
“A

Five Hours.

“Q What did you tell Ramon?
“A

I told Ramon like this, `Ramon, I was molested by Lolo.’

“Q

When you reported the incident to your brother Ramon, your grandmother Maria Deleverio was
there?

“A

No, she is not around.

“Q Why was she not around?
“A

My grandmother was in Lamitan sleeping with my mother.

“Q Did you tell Ramon, `Ramon, my brother, you go to Lamitan and report the incident to our mother
Susan.’?
“A

None, sir.

“Q Did you ever know, if you know, whether Ramon reported this incident to your mother?
“A

I do not know.

“Q

On April, after the allege incident of rape, did your mother Susan Agustin visit you at Maloong,
Legion?

“A

No, sir.

“Q The whole month of April your mother did not visit you in Legion?
“A

No, sir.

“Q Your mother Susan Agustin [does] not visit you in Maloong, Legion?
“A

Yes, sir.

“Q On April 7, 1994 your grandmother Maria was not in your house in Legion?
“PROS. LEGASPI:
Already answered, your Honor.
“COURT:
She was not there.
“ATTY. BANICO (still on cross):
“Q However, your brother Ramon was with you in Legion?
“A

Yes, sir.

“Q

So, in other words, [on] the [n]ight of April 7, 1994 in your house in Legion was your brother
Ramon, 13 years old, and the accused Jose Deleverio?

“A

Yes, sir.

“Q Wherein, according to you, the accused Deleverio allegedly raped you you did not shout to wake
up your brother Ramon who was in the house?
“A

None, sir.

“Q Where was Ramon at the time during, according to you, the allege rape?
“A

He was there but a little bit side of the house.
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“Q Inside the house?
“A

Inside the house.

“Q And Ramon, your brother, at that time was still awake?
“A

He was already sleeping, sir.

“Q How big is the inside of the house?
“A

Small house.

“Q

And where Ramon was sleeping and where the incident happened it was not divided by a wall,
correct?

“A

Yes, sir.

“Q Where Ramon was sleeping and where the incident of allege rape occurred how far was Ramon?
“A

More or less about one meter (witness pointing the distance).

“Q Are you sure of that, because you are telling the court the truth and you know the meaning of the
truth?
“A

Yes, sir.

“Q

And when Ramon was sleeping at the time and when the accused allegedly committed rape on
your person and there was still light inside the house because that was still very early, eight
o’clock?

“A

It was off.

“Q And you told the Court that you informed Ramon about the allege rape, [how many] hours after did
you tell Ramon your brother?
“A

The following day.

“Q So immediately after the allege rape you did not waken up your brother Ramon Benarao?
“A

No, sir, the following day already.

“Q When you told your brother Ramon the following day did you show to Ramon the wound on your
private part when you told Ramon about what happened last night? You did not show to Ramon
the wound on your private part with bleeding?
“A

No, sir.

“Q You did not also show to Ramon your short pants which according to you was pulled down by the
accused with blood stain, you did not show that to Ramon?
“A

Yes, I did not show it to Ramon.

“Q Because the truth of the matter is that there was no wound on your private part and there was no
blood stain on your short pants?
“A

There is a wound.

“Q Where is that short pants now?
“A

In Legion.

“Q That short pants of your now did not contain any blood stain, correct?
“COURT:

There was no evidence that after being used by the grandfather she used the short
pants.”[18]
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Appellant voices strong concern over complainant's failure to shout or raise an outcry during
the sexual assault. There is, unfortunately for appellant, no typical reaction or norm of behavior
that ensue forthwith or later from victims of rape. It should be true, most certainly, when dealing
with an innocent and immature child still of tender age. Not yet a woman but only a child who has
been raised in the remote province of Basilan, the victim could not have been all that accustomed
to worldly ways. Just as this Court has observed in one case,[19] the “x x x moral ascendancy and influence by appellant who is the stepfather of the 12 year-old victim and threat
of bodily harm rendered her subservient to appellant’s lustful desires. (People vs. Robles, 170 SCRA 557
[1989]; People vs. Alcid, 135 SCRA 280 [1985].) These factors are enough to explain the absence of an
outcry on the part of Josephine immediately before and during the two occasions when appellant had carnal
knowledge of her.
“Besides, only feeble resistance to sexual ravages of this nature can be expected from a girl of such a tender
age. This is precisely the reason why sexual intercourse with a girl twelve years or under is considered rape
without proving force or intimidation. And, what is the difference in mental fitness and attitude between a
twelve-year-old girl and one who is twelve years and six months old?
“The victim’s failure to immediately report to her aunt who resided nearby or to her uncle who passed by the
victim’s residence before the commission of the second rape by appellant in the evening of April 3, 1989
cannot be construed as an implied consent and condonation of what appellant had done to her. As testified to
by the victim, after appellant raped her, he threatened her that he would kill her and her mother if she divulged
to anyone what he did to her. This threat sowed fear on the part of the victim for which reason she failed to
report the incident to her aunt and uncle. Nevertheless, when her mother returned from Sitio Talabaan,
Josephine reported to her about the two rapes.”[20]
It is axiomatic to point out, furthermore, that in an appeal, where the culpability or innocence of
an accused would hinge on the issue of credibility of witnesses and the veracity of their testimonies,
findings of the trial court are entitled to and given the highest degree of respect. These findings
will not ordinarily be disturbed by an appellate court absent any clear showing that the trial court
has overlooked, misunderstood or misapplied some facts or circumstances of weight or substance
which could very well affect the outcome of the case. The reason for this rule, as the Court has so
repeatedly explained, is an excellent chance on the part of the trial court, an opportunity that is not
equally open to an appellate court, of being able to personally observe the expression of declarants
on the witness stand and their demeanor under questioning.[21]
Appellant finds it hard to fathom why Roxan would risk the possibility of a second rape by not
reporting the matter promptly to her mother or at least sending her brother Ramon to their mother
to report at once the dastardly act perpetrated on her. Appellant concludes that the rape story
bears evident signs of having been merely implanted in the child’s mind by her mother Susan
Agustin who, being a woman of alleged unchaste character, must have been actuated by some
ulterior motive against appellant.
Appellant forgets that Roxan is just a child, an innocent 8-year old girl, when ravished. As so
aptly explained by the trial court:
“The tender age and immaturity of Roxan Binarao was to say the least, a victim of unfavorable circumstances
not of her own making. And the equanimity or the wisdom of more mature people cannot be expected from a
young and immature little girl like Roxan Binarao. The delay therefore of Roxan Binarao in reporting the
sexual assaults to her mother Susan Binarao is understandable and does not affect her credibility as a witness.
And this Court could not believe that she would fabricate a story of sexual molestation against her own step
grandfather.”[22]
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Far from being unnatural and highly suspect, Roxan’s temporary silence or delay in reporting the
incident to her mother is most understandable. Given her tender age and near isolation from her
mother, coupled with the ascendancy and influence of appellant, she likely has had a vague idea of
what to do. But, typical of a girl her age, she, as soon as the opportunity presented itself, did
reveal to her mother the two incidents.
It is unfortunate that Roxan's mother, Susan Agustin, has not been spared from having her own
character unnecessarily impugned. No mother, virtuous or not, will in no event voluntarily and
without compelling reasons put her own daughter to shame and humiliation.[23]
The conclusion is inescapable, and it is that the trial court hardly has erred in finding appellant
guilty beyond reasonable doubt of the crimes charged.
Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659, provides:
“ART. 335. When and how rape is committed. - Rape is committed by having carnal knowledge of a woman
under any of the following circumstances.
“1.

By using force or intimidation;

“2.

When the woman is deprived of reason or otherwise unconscious; and

“3.

When the woman is under twelve years of age or is demented.

“The crime of rape shall be punished by reclusion perpetua.
“Whenever the crime of rape is committed with the use of a deadly weapon or by two or more persons, the
penalty shall be reclusion perpetua to death.
“When by reason or on the occasion of the rape, the victim has become insane, the penalty shall be death.
“When the rape is attempted or frustrated and a homicide is committed by reason or on the occasion thereof,
the penalty shall be reclusion perpetua to death.
“When by reason or on the occasion of the rape, a homicide is committed, the penalty shall be death.
“The death penalty shall also be imposed if the crime of rape is committed with any of the following
attendant circumstances:
“1.
When the victim is under eighteen (18) years of age and the offender is a parent, ascendant,
step-parent, guardian, relative by consanguinity or affinity within the third civil degree, or the
common-law spouse of the parent of the victim.
“2.

When the victim is under the custody of the police or military authorities.

“3.
When the rape is committed in full view of the husband, parent, any of the children or other relatives
within the third degree of consanguinity.
“4.

When the victim is a religious or a child below seven (7) years old.

“5.
When the offender knows that he is afflicted with Acquired Immune Deficiency Syndrome (AIDS)
disease.
“6.
When committed by any member of the Armed Forces of the Philippines or the Philippine National
Police or any law enforcement agency.
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“7.
When by reason or on the occasion of the rape, the victim has suffered permanent physical
mutilation. (As amended by Sec. 11, RA 7659.)”
The mandatory death penalty is imposed under the first case, immediately above, when the
victim is under eighteen years of age and the offender is "a parent, ascendant, step parent,
guardian, relative by consanguinity or affinity within the third civil degree, or the
common-law spouse of the parent of the victim." The trial court has thus held incorrectly in
considering appellant, who is legally married to Roxan’s natural grandmother, as among those
named in the enumeration. Appellant is merely a step-grandparent who obviously is neither an
"ascendant" nor a "step-parent" of the victim. In the recent case of People vs. Atop,[24] the Court
rejected the application of the mandatory death penalty to the rape of a 12-year old victim by the
common-law husband of the girl's grandmother. The Court said:
"It is a basic rule of statutory construction that penal statutes are to be liberally construed in favor of the
accused. Court's must not bring cases within the provision of a law which are not clearly embraced by it. No
act can be pronounced criminal which is not clearly made so by statute; so, too, no person who is not clearly
within the terms of a statute can be brought within them. Any reasonable doubt must be resolved in favor
of the accused."
The award to the victim of "the total amount of P60,000.00 for both cases as moral damages"
should be deleted, said damages not having been independently established; instead, appellant
should be ordered to pay, consistent with prevailing jurisprudence,[25] an indemnity to the victim of
P50,000.00 for each count of rape.
WHEREFORE, the appealed decision finding appellant JOSE DELEVERIO guilty beyond
reasonable doubt of two counts of rape is AFFIRMED with the MODIFICATIONS that the two death
sentences imposed by the court a quo are both reduced to reclusion perpetua, and appellant is
ordered to pay, instead of the P60,000.00 moral damages awarded by the court a quo, an indemnity
of P50,000.00 for each count of rape.
Costs against accused-appellant.
SO ORDERED.
Narvasa, C.J., Regalado, Davide, Jr., Romero, Bellosillo, Melo, Puno, Kapunan, Mendoza,
Panganiban, Martinez, Quisumbing, and Purisima, JJ., concur.
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EN BANC

[G.R. No. 135562. November 22, 1999]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. BENITO BRAVO, accusedappellant.
DECISION
GONZAGA_REYES, J.:

On January 15, 1994 the decomposing body of a child was found in a vacant lot along the road leading to
Patul, Rosario Santiago City.[1] Her body was found between two concrete fences half naked, shirtless and
skirt pulled up, her panty stuffed in her mouth.[2] The body was identified to be that of a nine year old girl
named Juanita Antolin, a resident of Rosario, Santiago City and known in her neighborhood as Len-len. Her
body was found about 700 meters from her house putrid and in rigor mortis.[3] The scalp on the left side of her
head was detached exposing a fracture on the left temporal lobe of her skull. Vaginal examination showed
fresh laceration at 2:30 o’clock and old lacerations at 5:00 and 7:00 o’clock and easily accepts two fingers.
The cause of death was cerebral hemorrhage.[4]
On May 25, 1994 an Information for rape with homicide[5] was filed against herein accused-appellant
which states:
“That on or about the 12th day of January 1994, in the municipality of Santiago, province of Isabela,
Philippines, and within the jurisdiction of this Honorable Court, the said accused, did then and there, willfully,
unlawfully and feloniously, with lewd design and by means of violence and intimidation, have carnal
knowledge with one Juanita Antolin y Jandoc, a nine year old girl, against her will and consent; that on the
occasion and by reason of the said rape, the said accused, did then and there, willfully, unlawfully and
feloniously, assault, attack and hit with a blunt instrument the said Juanita Antolin y Jandoc, inflicting upon
her, a fracture on the skull, which directly caused her death.
CONTRARY TO LAW.”
On September 26, 1994 the accused was arraigned and pleaded not guilty to the crime charged.[6]
Evelyn San Mateo an eight year old second grader from Rosario, Santiago City neighbor and cousin of the
victim testified that she was with the deceased the night before she disappeared. She stated that while they
stood on the roadside watching “Home Along Da Riles” from an open window of a neighbor’s house the
appellant approached them and asked Len-Len to come with him to a birthday party and then he will buy her
Coke and balut. Len-Len asked her to go with them but she did not want to because she was watching
television. Len-Len went alone with the accused. The following morning Len-Len’s mother told Evelyn and
her mother that Len-Len was missing. In court, Evelyn positively identified the appellant as the person last
seen with Len-len before she was found dead.[7]
The owner of the house where Len-len and Evelyn watched television, Gracia Monahan, corroborated
Evelyn’s testimony that on the evening of January 12, 1994 she saw the appellant talking to Len-len while the
two girls were watching television from her open window and that when she looked again towards the end of
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the program to the direction where the girls were situated, only Evelyn was left watching television. Monahan
testified that she is familiar with the appellant and the two children because they are neighbors.[8]
The Chief of the Intelligence Section of the Santiago Police Department, Alexander Mico, testified that
on January 15, 1994 his office received a report that a dead body was found in a vacant lot. The body was
later identified as Juanita Antolin. Mico stated that he interviewed San Mateo who pointed to the appellant as
the man last seen with the deceased. Mico found the appellant at his place of work at the Spring Garden
Resort at Sinsayon, Santiago City. Upon seeing Bravo, Mico informed him that he is a suspect in the killing of
a girl in Rosario, Santiago City and asked him to come with him for questioning. The appellant agreed. Mico
further narrated in court that at the police station the appellant admitted he was with the girl and he carried
her on his shoulder but he was so drunk that night that he does not remember what he did to her.[9] On crossexamination Mico admitted that he did not inform the appellant of his constitutional rights to remain silent, to
counsel and of his right against self-incrimination before the appellant made the said admission because
according to Mico he was only informally interviewing the accused when he made the admission and that
custodial interrogation proper was conducted by the assigned investigator.[10]
The appellant Benito Bravo testified in court that on his way home after work at around five o’clock in
the afternoon of January 12, 1994 he was invited to go on a drinking spree at Purok 1, Rosario, Santiago City
where he and four other men consumed five round bottles of gin until 7:30 that evening. He then headed for
home. Appellant admitted in court that he passed by the house of Gracia Monahan but stated that he did not
see the two girls watching television along the road. At home, he found his mother very sick and so he
decided to stay home all night. He woke up the following morning at around 4:30 a.m. and prepared to go to
work. On January 15, 1994 a policeman came to his place of work and apprehended him without a warrant of
arrest and at the police station he was forced to admit commission of the crime of rape with homicide of
Juanita Antolin. The appellant denied the accusation and stated that the deceased was his godchild and that
he has known Fely Handoc, the mother of the child, for three years prior to this proceedings.[11]
Juanito Bravo, the brother of the appellant testified that the appellant stayed home on the night of January
12, 1994 to take care of their sick mother who died a few days thereafter.[12]
Ernesto Pastor, the foreman at the Spring Garden Resort where the appellant was employed, testified that
he has known the appellant for a long time and that he knows him to be hardworking and of good moral
character. Pastor corroborated the appellant’s testimony that police investigator Mico came to the Spring
Garden Resort and arrested Bravo without a warrant.[13]
The testimony of the Municipal Health Officer who conducted the autopsy was dispensed with by the
prosecution as the handwritten Autopsy Report made by the Municipal Health Officer of Santiago, Isabela,
marked as Exhibit B, was admitted by both parties.[14] The Report reads:
AUTOPSY REPORT
ABEL MEMORIAL HOMES
PUROK 2, ROSARIO,
SANTIAGO, ISABELA
JANUARY 15, 1994
2:30 P.M.
JUANITA ANTOLIN
PUROK 1, BARANGAY ROSARIO
AGE: 9
FATHER: ANTONIO
MOTHER: OFELIA JANDOC
Was investigated under the mango tree where the crime was committed and left side of the face is covered by
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sand (done by anay) with rigor mortis and with putrification, easy pulling of the skin and plenty of small
worms coming out from the ears, nose, eyes and mouth (without panty), the whole body is edematous.
After complete washing, coming out of small worms on both eyes and ears and mouth, scalp on the left side
was detached and skull exposed.
-Fracture of the skull with left temporal
-Edematous
-Abdomen, extremities has no pertinent findings except easy pulling of skin and all are edematous
Vaginal examination- shows fresh laceration at 2:30 o’clock, old lacerations at 5:00 and 7:00 o’clock-could
easily accept two fingers.
Cause of death- cerebral hemorrhage (fracture of skull temporal region, left).[15]
On August 25, 1998 the trial court rendered judgment finding the accused guilty of the crime charged as
follows:
Wherefore, finding the accused BENITO BRAVO “GUILTY” beyond reasonable doubt of the crime of RAPE
WITH HOMICIDE punishable under Art. 335 of the Revised Penal Code, as amended by Republic Act 7659,
the court sentences him the penalty of DEATH and ordering him to pay the heirs of Juanita Antolin y Jandoc
the amount of one hundred thousand pesos (P100,000.00) as indemnity and three hundred thousand pesos
(P300,000.00) as exemplary damages.
SO ORDERED.[16]
and held that abuse of confidence and treachery attended the commission of the crime.
This case is before us on automatic review in view of the penalty imposed by the trial court.
Both counsels for the accused-appellant and the appellee plead for the acquittal of the accused. Both the
accused-appellant and the appellee invoke the constitutionally guarded presumption of innocence in favor of
the accused and the latter’s right to remain silent and to counsel. The testimony of the policeman that the
accused admitted he was with the victim on the evening of January 12, 1994 but the latter was too drunk to
remember what happened should have been held inadmissible by the trial court in view of the policeman’s
own admission in court that although he informed the accused that he is a suspect in the rape and killing of
one Juanita Antolin he did not inform the accused of his constitutional rights before he asked him of his
participation in the crime under investigation. Both the appellant and the appellee are in agreement that the
trial court grievously erred in finding the accused guilty beyond reasonable doubt based on the sole
circumstantial evidence that the victim was last seen by her cousin in the company of the accused whereas the
Rules of Court clearly requires the presence of at least two proven circumstances the combination of which
creates an unbroken link between the commission of the crime charged and the guilt of the accused beyond
reasonable doubt. The single circumstance proven by the prosecution that the victim was last seen conversing
with the accused two days before she was found dead cannot serve as basis for any conclusion leading to the
guilt of the accused of the crime charged. The evidence for the prosecution falls short of the quantum of
evidence required by the Rules to establish guilt of the accused beyond reasonable doubt. In sum, both the
appellant and the appellee profess that the presumption of innocence of the accused was not successfully
overturned by the prosecution.
We resolve to acquit Benito Bravo.
Section 12 of Article III of the 1987 Constitution embodies the mandatory protection afforded a person
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under investigation for the commission of a crime and the correlative duty of the State and its agencies to
enforce such mandate. It states:
Sec. 12. (1) Any person under investigation for the commission of an offense shall have the right to be
informed of his right to remain silent and to have competent and independent counsel preferably of his own
choice. If the person cannot afford the services of counsel, he must be provided with one. These rights
cannot be waived except in writing and in the presence of counsel.
(1) No torture, force, violence, threat, intimidation or any other means which vitiate the free will shall be used
against him. Secret detention places, solitary, incommunicado, or other similar forms of detention are
prohibited.
(2)

Any confession or admission obtained in violation of this or section 17 hereof shall be inadmissible in
evidence against him.

(3) The law shall provide for penal and civil sanctions for violations of this section as well as compensation
to and rehabilitation of victims of torture or similar practices, and their families.

The mantle of protection under this constitutional provision covers the period from the time a person is taken
into custody for investigation of his possible participation in the commission of a crime or from the time he is
singled out as a suspect in the commission of a crime although not yet in custody.[17] The exclusionary rule
sprang from a recognition that police interrogatory procedures lay fertile grounds for coercion, physical and
psychological, of the suspect to admit responsibility for the crime under investigation. It was not intended as a
deterrent to the accused from confessing guilt, if he voluntarily and intelligently so desires but to protect the
accused from admitting what he is coerced to admit although untrue.[18] Law enforcement agencies are
required to effectively communicate the rights of a person under investigation and to insure that it is fully
understood. Any measure short of this requirement is considered a denial of such right.[19] Courts are not
allowed to distinguish between preliminary questioning and custodial investigation proper when applying the
exclusionary rule. Any information or admission given by a person while in custody which may appear
harmless or innocuous at the time without the competent assistance of an independent counsel should be
struck down as inadmissible.[20] It has been held, however, that an admission made to news reporters or to a
confidant of the accused is not covered by the exclusionary rule.[21]
The admission allegedly made by the appellant is not in the form of a written extra-judicial confession;
the admission was allegedly made to the arresting officer during an “informal talk” at the police station after
his arrest as a prime suspect in the rape and killing of Juanita Antolin. The arresting policeman testified that
the appellant admitted that he was with the victim on the evening of January 12, 1994, the probable time of
the commission of the crime and that he carried her on his shoulder but that he was too drunk to remember
what subsequently happened. The arresting policeman admitted that he did not inform the appellant of his
constitutional rights to remain silent and to counsel. We note that the alleged admission is incriminating
because it places the accused in the company of the victim at the time the crime was probably committed.
The exclusionary rule applies.
The accused was under arrest for the rape and killing of Juanita Antolin and any statement allegedly made
by him pertaining to his possible complicity in the crime without prior notification of his constitutional rights is
inadmissible in evidence. The policeman’s apparent attempt to circumvent the rule by insisting that the
admission was made during an “informal talk” prior to custodial investigation proper is not tenable. The
appellant was not invited to the police station as part of a general inquiry for any possible lead to the
perpetrators of the crime under investigation. At the time the alleged admission was made the appellant was
in custody and had been arrested as the prime suspect in the rape and killing of Juanita Antolin. The
exclusionary rule presumes that the alleged admission was coerced, the very evil the rule stands to avoid.
Supportive of such presumption is the absence of a written extra-judicial confession to that effect and the
appellant’s denial in court of the alleged oral admission. The alleged admission should be struck down as
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inadmissible.
We also agree with both the appellant and the appellee that the trial court erred in rendering judgment
convicting the appellant based on a single circumstance. Only one circumstantial evidence was proven i.e.,
that the victim went with the accused to buy soda and balut on the evening of January 12, 1994. Section 4
Rule 133 of the Rules of Court states:
Section 4. Circumstantial evidence, when sufficient.- Circumstantial evidence is sufficient for conviction
if:
a) There is more than one circumstance;
b) The facts from which the inferences are derived are proven; and
c) The combination of all the circumstances is such as to produce a conviction beyond reasonable doubt.

In the case of People vs. Adorfina[22] this court held that:
“xxx a judgment of conviction based on circumstantial evidence can be upheld only if the circumstances
proven constitute an unbroken chain which leads to one fair and reasonable conclusion which points to the
accused, to the exclusion of all others, as the guilty person, that is, the circumstances proved must be
consistent with each other, consistent with the hypothesis that the accused is guilty, and at the same time
inconsistent with any other hypothesis except that of guilty.”
The rule is clear that there must be at least two proven circumstances which in complete sequence leads
to no other logical conclusion than that of the guilt of the accused. The two witnesses for the prosecution
testified to a single circumstance, namely, that the victim was seen in the company of the appellant on the
night of January 12, 1994. This circumstance alone cannot be the basis of a judgment of conviction. There is
no other proven circumstance linking the appellant to the crime as the perpetrator thereof to the exclusion of
any other possible culprit e.g. that the appellant was at or near the scene of the crime at the time it was
probably committed or any other evidence to establish the appellant’s participation in the commission thereof.
The prosecution’s theory that the appellant is guilty of the crime charged because he was seen with the victim
a few days before she was found dead is not tenable. The approximate time the crime was committed was not
established at all because the physician who made the autopsy report was discharged as a witness when both
parties admitted the report. The two day interval between the evening of January 12th when the victim was
seen with the appellant and the day when her dead body was found on January 15th presents a wide range of
possibilities as to the perpetrator of the crime. The Rules and jurisprudence demand no less than an unbroken
chain of proven facts pointing to the appellant as the guilty person to the exclusion of all others. This the
evidence for the prosecution failed to do. Both counsels for the appellant and the appellee are correct in their
submission that the single circumstance that the victim was seen with the appellant two days before she was
found dead is clearly insufficient to overcome the presumption of innocence in favor of the accused.
The rape and killing of nine year old Juanita Antolin is supported by concrete evidence undisputed by
both parties. The unpardonable assault on the child is tragic and the trial court may have been swayed by the
tide of human indignation. We must however uphold the primacy of the presumption of innocence in favor of
the accused when the evidence at hand falls short of the quantum required to support conviction.
WHEREFORE, the judgment appealed from is hereby reversed. The appellant Benito Bravo is
acquitted of the crime charged herein. The Director of the Bureau of Corrections is ordered to immediately
release him from custody unless he is detained for another legal cause.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing, Purisima,
Pardo, Buena, Ynares-Santiago, and De Leon, Jr., JJ., concur.
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EN BANC
[G.R. No. 133146. March 28, 2000]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. MANUEL
BANDILLA, and JOSELITO LOPEZ y ROCO, accused-appellants.

CULA y

DECISION
MELO, J.:
Before the Court on automatic review is the decision dated March 16, 1998 of the Regional Trial
Court of the National Capital Judicial Region (Branch 219, in Quezon City), convicting
accused~appellants of rape, as follows: Acctmis
WHEREFORE, finding both accused guilty beyond reasonable doubt of the crime of
rape as charged in the Information and defined and penalized under Article 335 of the
Revised Penal Code, as amended by R.A. 7659, the Court hereby sentences accused
MANUEL CULA (1) to suffer the penalty of death; (2) to pay the complainant
P50,000.00 as moral damages and P30,000.00 as exemplary damages; and (3) to pay
the costs; and accused JOSELITO LOPEZ (1) to suffer the penalty of Reclusion
Perpetua; (2) to pay the complainant the amount of P50,000.00 as damages; and (3) to
pay the costs.
The Branch Clerk of Court is hereby directed to immediately transmit the entire records
of the case to the Supreme Court for automatic review.
SO ORDERED.
(p. 24, Rollo.)
Accused~appellants were charged with the crime of Rape in a complaint dated August 27, 1996,
which alleged:
That on or about the 24th day of August, 1996, in Quezon City, Philippines, the
above~named accused, one Manuel Cula y Bandilla, being then the father of the
undersigned, conspiring together, confederating with and mutually helping with his
co-accused JOSELITO LOPEZ Y ROCO, by means of force, violence and intimidation,
to wit: by then and there, wilfully, unlawfully and feloniously gave her fistic blows on the
stomach and at the point of a bladed weapon, carried her to a double deck type room,
stripped off her clothes and underwear and thereafter took turns in having carnal
knowledge of the undersigned, a minor, 16 years of age, against her will and without
the undersigned's consent.
CONTRARY TO LAW. Edpsc
(p. 5, Rollo.)
Accused~appellants, with the assistance of counsel de oficio, pleaded not guilty upon
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arraignment.
At the ensuing trial, the prosecution presented the victim Maricel Cula; Dra. Olga Bausa, a
medico~legal officer; Philip Villanueva, Maricel's friend; SPO3 Benjamin Elenzano, the officer who
took down Maricel's statement; and Er linda Cula, Maricel's mother.
Private complainant Maricel bravely recounted her harrowing experience at the hands of her father
and his companion. Her testimony was faithfully summarized by the Solicitor General in this wise:
In the evening of August 23, 1996, complainant Maricel Cula, then 16 years old, was in
their house located at No. 23, Zambales Street, Barangay San Martin de Porres,
Cubao, Quezon City together with her live~in partner, Daniel Sto. Tomas, and his friend,
Philip Villanueva. The two men were engaged in a drinking spree with Maricel's father,
appellant Manuel Cula and his friend and neighbor, co~appellant Joselito Lopez. After
the drinking session ended at about midnight, all went to sleep. Maricel Cula slept in a
wooden bed in her room at the lower deck of their house beside Daniel while Philip
Villanueva slept beside Daniel. Appellants Manuel Cula and Joselito Lopez slept at the
upper deck of the house (TSN, pp. 4~9, October 4, 1996). Newmiso
At about 1 o'clock in the early morning of August 24, 1996, Maricel was awakened when
she felt someone mashing her breast. When she opened her eyes she was aghast to
see her father on top of her. Maricel kicked appellant Manuel hard, who retaliated by
punching her on the stomach three times. Appellant Manuel then lifted her bodily and
passed her on to co~appellant Joselito Lopez who was standing near the door.
Appellant Joselito carried Maricel to the upper deck of the house. Appellant Manuel
then undressed Maricel. Maricel resisted but appellant Manuel instead poked a knife at
her and threatened her with harm. Petrified with fear, Maricel gave up all resistance.
Appellant Manuel went on top of Maricel and handed the knife he was holding to
appellant Joselito. He then raped Maricel. After satisfying his lust on his own flesh, he
yielded Maricel to appellant Joselito Lopez. Appellant Joselito poked the knife at Maricel
and then took his turn in raping her. Maricel likewise was unable to resist as appellant
Joselito gagged her mouth and threatened her with harm. Appellant Joselito warned
her that he would kill her if she would report the matter to anyone. Maricel tried to
struggle free but given her weakened condition as a result of the blows to her stomach
delivered by her father all resistance was futile (tsn, October 14, 1996, pp. 4~15).
x............................x............................x
x............................x............................x
x............................x............................x
Undaunted, Maricel reported the incident to her grandmother, Irene Antonio, the
following morning. Philip Villanueva told Daniel Sto. Tomas what he saw. They went to
Lagro and reported the matter to Maricel's mother. Accompanied by her mother, Daniel
and Philip, Maricel went to the police station to report the incident. At the police station,
Maricel executed a sworn statement before the police investigator accusing her father
and Joselito Lopez of rape (ibid, pp. 15~20). Jjlex
(pp. 4~5, Appellee's Brief; pp.
88~89, Rollo.)
Maricel's friend, Philip Villanueva, corroborated Maricel's testimony and narrated that while he was sleeping together with Maricel and Daniel at Maricel's house, he
heard a noise. When he opened his eyes, he saw accused~appellant Manuel mashing Maricel's breast. He saw Maricel kick her father who retaliated by punching
her stomach three times. Manuel then pointed a knife at Maricel, lifted her and passed her on to accused~appellant Joselito who brought her to the upper deck of the
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room. Then he heard Maricel crying. He tried to awaken Daniel but the latter was too drunk to get up. He was unable to help Maricel because he was afraid of Manuel
as the latter was holding a knife. The following morning, Maricel confirmed to him what he saw (tsn, June 16, 1997, pp. 2~8.)
Dra. Olga M. Bausa, a medico~legal officer of the Philippine National Police (PNP), examined the victim and found that she sustained "a congested vestibule with
shallow healed laceration at 7 o'clock position and deep healed laceration at 6 o'clock position" which might have been caused by the insertion of a hard blunt object
which includes an erected penis (tsn, June 9, 1997, p. 8).
Accused~appellants advanced alibi and denial. Manuel Cula claimed that the charge against him was a fabrication by Maricel upon the instigation of her mother,
Erlinda Cula, because the latter was mad at him and they usually quarrelled with each other while they were still living together (tsn, February 2, 1998, p. 11). He
testified that on the night of August 24, 1996, following a drinking spree with Joselito Lopez, Daniel Sto. Tomas, and Philip Villanueva, he scolded Maricel and told her
to get out of the house together with Daniel and Philip. At this juncture, Erlinda's mother arrived and supported Maricel. Thereafter, they had an argument (ibid, p. 7).
For his part, Joselito Lopez, maintained that he left the house of Manuel Cula one hour after joining Manuel, Daniel, and Philip in a drinking spree, and that he never
returned. He said he did not know of any reason why Maricel would charge him with rape (tsn, January 19, 1998, pp. 4 & 8).
In their Brief, accused~appellants essentially assail the credibility of Maricel Cula. They argue that it was impossible for them to have committed rape in a room
where there were several other occupants, and where the victim was sleeping beside her live~in partner and the latter’s friend. To them, the fact that it was only
Philip Villanueva who was awakened by the commotion caused by Maricel's resistance is highly incredulous. Misjuris
Accused~appellants fail to persuade us. We have repeatedly declared that "lust is no respecter of time and place" (People vs. San Juan, 270 SCRA 693 [1997];
People vs. Cabillan, 267 SCRA 258 [1997]; People vs. Burce, 269 SCRA 293 [1997]). Rape can be committed in a house where there are many other occupants
(People vs. Escober; 281 SCRA 498 [1997]), and even in the same room where there are other members of the family who are sleeping (People vs. Gabayron, 278
SCRA 78 [1997]). It is also not impossible nor incredible for the family members to be in deep slumber and not be awakened while the sexual assault is being
committed (People vs. Sangil, Sr., 278 SCRA 532 [1997]). Obviously, complainant's live~in partner, Daniel Sto. Tomas, was too drunk to notice what was happening
at that time, while her siblings were still young and because of their tender ages, one may suppose that children sleep more soundly than grown~ups and are not
easily disturbed by the gyrations and exertions of adults in the night (People vs. Faigano, 254 SCRA 10 [1996]). Rape may take only a short time to consummate,
given the anxiety of its discovery, especially when committed near sleeping persons (People vs. Manuel, 236 SCRA 577 [1994]).
Likewise, accused~appellants fault the trial court for giving too much credence to the testimony of complainant despite it being fraught with inconsistencies and
contradictions as to how she was sexually abused. Accused~appellants lay stress on complainant’s testimony during the direct examination that she slept beside
Daniel Sto. Tomas while the latter was beside Philip Villanueva (tsn, October 14, 1996, pp. 8 & 28); whereas during the ocular inspection, she declared that she slept
between Daniel and Philip (tsn, April 1, 1997, p. 3). Also, at one point, Maricel claimed that when she woke up, she saw her father naked and already on top of her
(tsn, October 14, 1996, p. 10). Later, she testified that when Manuel undressed her, Manuel was still wearing a T~shirt (tsn, April 30, 1997, p. 4).
We have punctiliously scrutinized the testimony of complainant and we can only agree with the trial court's observation that she was candid, spontaneous, and
straightforward in her testimony both during the direct and cross~examination. It is a basic rule, founded on reason and experience, that when the victim testifies that
she has been raped, she says in effect all that is necessary to show that rape was committed. Thus, if her testimony meets the test of credibility, the accused may
be convicted on the basis thereof (People vs. Antido, 278 SCRA 425 [1997]; People vs. Butron, 272 SCRA 352 [1997]). The alleged inconsistencies cited by
accused~appellants are not sufficient to render complainant's testimony doubtful nor do they negate the commission of rape. Said inconsistencies are
inconsequential considering that they refer to trivial details which have nothing to do with the essential fact of the commission of the crime of rape, that is, carnal
knowledge through force or intimidation. The testimony of a witness must be considered and calibrated in its entirety and not in truncated portions or isolated
passages (People vs. Natan, 193 SCRA 355 [1991]). Edpx
Rape is a painful experience which is oftentimes not remembered in detail. For such an offense is not analogous to a person’s achievement or accomplishment as
to be worth recalling or reliving; rather, it is something which causes deep psychological wounds and casts a stigma upon the victim, scarring her psyche for life and
which her conscious or subconscious mind would opt to forget. Thus, a rape victim cannot be expected to mechanically keep and then give an accurate account of
the traumatic and horrifying experience she had undergone (People vs. Rabosa, 273 SCRA 142 [1997]). With more reason must we bestow greater understanding
and sensitivity to herein complainant, who was ravished by the very person who is supposed to shield and protect her from harm - her own father. Verily,
complainant's failure to give a perfect and flawless account of every grisly detail of the crime for which she seeks retribution should not be taken against her.
Accused~appellants point out that the examining physician did not report any sign of injury in any part of the body of Maricel, even as she alleged that she was
punched in the abdomen by her father a total of five times (tsn, April 30, 1997, p.1 2). Granted that there were indeed no traces of these body blows, this does not
render improbable the occurrence of rape because the absence of external signs or physical injuries does not necessarily negate the commission of rape since
proof of injuries is not an essential element of the crime (People vs. Alimon, 257 SCRA 658 [1996]; People vs. Casipit, 232 SCRA 638 [1994]). And, of course, blows
at the abdominal area usually leave no marks. Medical authorities vouch that when force is applied on that region, no marks of violence may be detected (People vs.
Mercado, 275 SCRA 581 [1997]).
Too, the law does not impose upon a rape victim the burden of proving resistance. Physical resistance need not be established in rape when intimidation is
exercised upon the victim and she submits herself against her will to the rapist's lust because of fear for life and personal safety (People vs. Peñerto, 276 SCRA 564
[1997]). Moreover, complainant testified that she was overpowered by her father as he was holding a knife with which he threatened to kill her (tsn, December 9,
1996, pp. 6~8). Certainly, the use of death threats constituted sufficient intimidation to cow Maricel into submitting, especially so since such threats emanated from
her father who has moral ascendancy and parental influence over her.
In a bid to exculpate himself, accused~appellant Manuel also theorizes that Maricel lodged a complaint for rape against him merely upon the instigation of her mother
with whom Manuel was oftentimes in disagreement. We reject this hypothesis. It is inconceivable that a mother would draw her young daughter into a rape scam
with all its attendant scandal and humiliation if the rape did not really happen. No mother in her right mind would possibly wish to stamp her child with the stigma that
follows a despicable crime of rape (People vs. Sabellina, 238 SCRA 492 [1994]). Neither would Maricel fabricate a story of rape which would put her own father on
Death Row. It bears noting that accused~appellant Manuel and Maricel's mother, Erlinda, have been separated for more than 10 years already, as in fact Erlinda is
currently living with her new family (tsn, February 2, 1998, p. 8). So, it is quite surprising why a fabricated complaint for rape was filed just now, if Manuel's contention
were to be given merit. Misedp
Further, accused~appellant Manuel admitted that he and Erlinda have had more serious quarrels in the past but no case was filed against him (tsn, February 2,
1998, p. 11). Likewise, the instant case was filed not only against Manuel, but also against Joselito Lopez whom the victim met only on the very same night when the
rape happened. As a matter of fact, Joselito declared that no previous altercation had occurred between him and Maricel, thus his shock when Maricel implicated
him in the case (tsn, January 19, 1998, pp. 7~8). Moreover, Maricel lost no time in immediately reporting the rape the following day to the police authorities (tsn,
October 14, 1996, pp. 16~20). All these circumstances strengthen Maricel's credibility and lack of ill~motive to charge and to testify against accused~appellants.
When there is no evidence to show any improper motive on the part of the rape victim to testify falsely against the accused or to falsely implicate him in the
commission of a crime, the logical conclusion is that the testimony is worthy of full faith and credence (People vs. Malabago, 271 SCRA 464 [1997]; People vs.
Gagto, 253 SCRA 455 [1996]).
Accused~appellants vainly try to discredit Philip Villanueva's testimony for being highly unbelievable. True it is that Philip was awake at the time Manuel bodily carried
Maricel and gave her to his friend. He could not, however, protest because he could not possibly have suspected that Manuel was out to rape his own flesh and
blood. Aside from this, Philip unequivocally stated that he was afraid as Manuel was holding a bladed weapon (tsn, June 16, 1997, pp. 6 & 29). In light of the
circumstances prevailing at the time of the incident, it would rather have been imprudent on the part of Philip to attract the attention of accused~appellants, as this
would mean courting physical harm upon himself. The workings of a human mind placed under emotional stress are unpredictable and people react differently some may shout, some may faint, and some may be shocked into insensibility while others may openly welcome the intrusion (People vs. San Juan, 270 SCRA 693
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[1997]; People vs. Malunes, 247 SCRA 317 [1995]). Misoedp
Accused-appellants' defense of alibi and denial cannot prevail over Maricel's unwavering and positive identification of accused~appellants as her abusers and
tormentors. Their posturings are feeble, flimsy, self~serving, and uncorroborated (People vs. Cabiles, 284 SCRA 199 [1998]). Manuel could not have been
mistakenly identified by his own daughter. Because of their relationship, Maricel could not have erred in identifying her father because of the proximity of their
relationship and their natural familiarity with one another. For his part, accused~appellant Joselito utterly failed to establish the impossibility of his presence at the
situs of the crime. He merely claimed that he went home after consuming two bottles of gin and never returned to Maricel's house. Considering the fact that
Joselito's residence in Cubao, Quezon City is beside the house where Maricel lives (tsn, January 19, 1998, p. 2), it is, therefore, not impossible for him to have been
physically present at the crime scene at the time the rape was committed. It is an indispensable element in the invocation of alibi that the accused must not only
prove his presence at another place at the time of the commission of the offense but he must also demonstrate that it was physically impossible for him to be at the
scene of the crime at that time (People vs. Juachar, G.R. No. 111630, December 6, 1999).
On all these premises, we are impelled to affirm the trial court’s conviction of accused~appellants for the rape of Maricel Cula. Given the facts and circumstances of
the case found to be clearly extant, conspiracy between accused~appellants Manuel Cula and Joselito Lopez attended the commission of the offense. They acted in
concert in committing the crime of rape, as inferred from their conduct before, during, and after the commission of the crime, which indubitably shows a community
of criminal design. Consequently, each of them should be held responsible not only for his unlawful act but also for that of his co~conspirator for, in conspiracy, the
act of one is the act of the other (People vs. Dado, 244 SCRA 655 [1995]; People vs. Calixtro, 193 SCRA 303 [1991]). Thus, accused~appellants must each be
convicted of two crimes of rape.
At this juncture, the Court deems it necessary to throw light upon certain aspects of this case which are essential in its task of administering justice to all parties.
Corrolarily, it is a well~established rule in criminal procedure that an appeal in a criminal proceeding throws the whole case open for review and it becomes the duty
of the appellate court to correct an error in the appealed judgment, whether this is assigned as an error or not (People vs. Calayca, G.R. No. 121212, January 20,
1999).
In the case at bar, the trial court, pursuant to Section 11 of Republic 7659, imposed the penalty of death upon accused~appellant Manuel Cula, taking into account
the minority of Maricel as she is said to have been only 16 years old at the time of the rape incident, as well as the relationship of father and daughter between them.
However, in a similar and recent case (People vs. Javier, G.R. No. 126096, July 26, 1999), this Court pronounced: Edpmis
However it is significant to note that the prosecution failed to present the birth certificate of the complainant. Although the victim’s age was not
contested by the defense, proof of age of the victim is particularly necessary in this case considering that the victim's age which was then 16
years old is just two years less than the majority age of 18. In this age of modernism, there is hardly any difference between a 16~year old girl and
an 18~year old one insofar as physical features and attributes are concerned. A physically developed 16~year old lass may be mistaken for an
18~year old young woman, in the same manner that a frail and young looking 18~year old lady may pass as a 16~year old minor. Thus, it is in this
context that independent proof of the actual age of a rape victim becomes vital and essential so as to remove an iota of doubt that the victim is
indeed under 18 years of age as to fall under the qualifying circumstances enumerated in Republic Act No. 7659.
At all events, it is the burden of the prosecution to prove with certainty the fact that the victim was below 18 when the rape was committed in order to justify the
imposition of the death penalty. The record of the case is bereft of any independent evidence, such as the victim's duly certified Certificate of Live Birth, accurately
showing private complainant's age. The fact that accused~appellant Manuel has not denied the allegation in the complaint that Maricel was 16 years old when the
crime was committed cannot make up for the failure of the prosecution to discharge its burden in this regard. Because of this lapse, as well as the corresponding
failure of the trial court to make a categorical finding as to the minority of the victim, we hold that the qualifying circumstance of minority under Republic Act No. 7659
cannot be appreciated in this case, and accordingly the death penalty cannot be imposed.
Under Article 335 of the Revised Penal Code (RPC), as amended by Republic Act No. 7659, the penalty shall be reclusion perpetua to death whenever the crime of
rape is committed with the use of a deadly weapon or by two or more persons. In the case at bar, two circumstances are present, namely: (1) use of deadly weapon
and (2) two persons committing the rape. Both circumstances were alleged in the complaint and proved at the trial. In People vs. Garcia (105 SCRA 6 [1981]), the
Court had occasion to rule that where these two circumstances are present, there is no legal basis to consider one circumstance as a qualifying circumstance and
the other as a generic aggravating circumstance, so as to impose the higher penalty of death. Under the law, either circumstance is always a qualifying
circumstance and cannot be regarded as a generic aggravating circumstance for either is not among the aggravating circumstances enumerated in Article 14 of the
Revised Penal Code.
The penalty of reclusion perpetua to death is composed of two indivisible penalties. Article 63 of the RPC provides: Jjsc
In all cases in which the law prescribes a penalty composed of two indivisible penalties the following rules shall be observed in the application
thereof:
1......When in the commission of the deed there is present only one aggravating circumstance, the greater penalty shall be
applied.
2......When there are neither mitigating nor aggravating circumstances in the commission of the deed, the lesser penalty shall
be applied.
3......When the commission of the act is attended by some mitigating circumstance and there is no aggravating circumstance,
the lesser penalty shall be applied.
4......When both mitigating and aggravating circumstances attended the commission of the act, the courts shall reasonably
allow them to offset one another in consideration of their number and importance, for the purpose of applying the penalty in
accordance with the preceding rules, according to the result of such compensation.
Thus, applying the above Article 63, the lesser penalty of reclusion perpetua shall be imposed upon accused-appellants there being no aggravating or mitigating
circumstance that can be appreciated in their case.
Finally, the award of damages made by the trial court should likewise be modified. As regards the civil indemnity, this Court has to date consistently ruled that if, in
the crime of rape, the death penalty is imposed, the indemnity ex delicto for the victim should be in the amount of P75,000.00; and if the death penalty is not decreed
by the Court, the victim would instead be entitled to P50,000.00 (People vs. Victor, 292 SCRA 186 [1998]). Accordingly, accused~appellants shall each pay the
amount of P50,000.00 as civil indemnity for each count of rape. In addition, as held in People vs. Prades (293 SCRA 411 [1998]), both accused~appellants must
each indemnify the victim the amount of P50,000.00 as moral damages for each count of rape without the need of pleading or proof as the basis thereof. Lastly,
accused~appellant Manuel is also liable to pay the sum of P20,000.00 as exemplary damages to deter other fathers with perverse tendencies or aberrant sexual
behavior from sexually abusing their own daughters (People vs. Javier, supra; People vs. Sangil, Sr., supra).
WHEREFORE, the judgment appealed from is hereby AFFIRMED with the MODIFICATION that accused~appellants Manuel Cula and Joselito Lopez are each
sentenced to suffer the penalty of reclusion perpetua for each count of rape and ordered to pay Fifty Thousand Pesos (P50,000.00) as civil indemnity and Fifty
Thousand Pesos (P50,000.00) as moral damages, also for each count of rape. In addition, Manuel Cula shall indemnify the victim the amount of Twenty Thousand
Pesos (P20,000.00) as exemplary damages for each count of rape.
SO ORDERED. Scjj
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Davide, Jr., C.J., Bellosillo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing, Purisima, Pardo, Buena, Gonzaga-Reyes, Ynares-Santiago, and De Leon,
Jr., JJ., concur.

10/7/2014 11:14 AM

People vs Dumanon : 123096 : December 18, 2000 : C.J. Davide, Jr. : Fir...

1 of 9

http://sc.judiciary.gov.ph/jurisprudence/2000/dec2000/123096.htm

FIRST DIVISION

[G.R. No. 123096. December 18, 2000]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. MARIO DUMANON y
DUMANACAL and RICARDO LABRADOR y SUACILLO, alias “RIC-RIC,”
accused-appellants.
DECISION
DAVIDE, JR., C.J.:
Accused-appellants Mario Dumanon y Dumanacal (hereafter MARIO) and Ricardo Labrador y
Suacillo (hereafter RICARDO) appeal from the decision[1] of the Regional Trial Court of Surigao
City, Branch 30, in Criminal Case No. 4247, finding them guilty beyond reasonable doubt of the
crime of rape and sentencing them to suffer the penalty of reclusion perpetua, and to pay the
complainant Anacurita Anib (hereafter ANACURITA) the amount of P20,000 as moral damages and
the costs of the suit.
On 3 December 1993, Dominga Anib filed a complaint for rape[2] against MARIO and RICARDO
on behalf of her mentally retarded daughter ANACURITA before the Municipal Circuit Trial Court
(MCTC) of Tagana-an-Sison, Surigao del Norte. The complaint, docketed as Criminal Case No.
993, alleged that ANACURITA is a “retardate” and the crime was committed at midnight of 2
December 1993. Submitted in support of the complaint was a medical certificate[3] issued by the
Surigao Provincial Hospital and the affidavits[4]of Dominga Anib, Eduardo Diaz and Anita Lisondra.
After conducting a preliminary examination, the MCTC found a prima facie case for rape,
confirmed the arrest and detention of MARIO and RICARDO without bail, and required them to
submit their counter-affidavits. Instead of filing their counter-affidavits, MARIO and RICARDO filed
a joint motion to dismiss the case on the grounds that the crime of rape cannot be prosecuted de
oficio and the complaint was not signed by the offended party, there being no proof that the latter
was incapacitated.
In its resolution[5] of 10 January 1994, the MCTC ruled that the complaint was properly filed by
the mother of ANACURITA since the latter is a retarded woman and stated that “by merely looking
upon the victim, the Court finds that indeed Anacurita Anib is a retarded woman.” It also found
probable cause that MARIO and RICARDO committed the crime charged and forwarded the case
to the Provincial Prosecutor for the filing of the information.
On 24 January 1994, the Provincial Prosecutor’s Office of Surigao del Norte filed with the
Regional Trial Court of Surigao del Norte a complaint[6] for rape, bearing the thumb mark of
ANACURITA and approved by the Provincial Prosecutor. The complaint, docketed as Criminal
Case No. 4247 and assigned to Branch 30 thereof, alleges as follows:
That on or about the 2nd day of December 1993, at 12:00 o’clock [sic] midnight, more or less, at
Barangay Aurora, Tagana-an, Surigao del Norte, Philippines and within the jurisdiction of this
Honorable Court, said accused with full freedom and intelligence did then and there willfully,
unlawfully and feloniously by means of violence and intimidation, and taking advantage of
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nighttime drag MISS ANACURITA ANIB y DUMANACAL inside the vacant house of Jaime Batac
and have carnal knowledge of herein complainant against her will.
All contrary to law and with the aggravating circumstances of nighttime and in an uninhabited
place.
MARIO and RICARDO sought for a reinvestigation of the case. They questioned the unsigned
complaint for rape and alleged that ANACURITA’s filing of the complaint belied her mental
incapacity. Moreover, she never gave a categorical statement that she was raped. The defense
further asserted as hearsay the statement of Dominga Anib and Anita Lisondra in their affidavits
that ANACURITA confessed to them that she was raped. They also assailed the prosecution for its
failure to present any eyewitness. Finally, they maintained that they were deprived of their right to
submit their counter-affidavits.
The prosecution opposed the motion for reinvestigation. It claimed that MARIO and RICARDO
were actually required but failed to submit their counter-affidavits. Moreover, since it was already
resolved that ANACURITA is a retardate, thus mentally incapacitated, the law recognizes the right
of her mother to file the complaint on her behalf. However, as stated in the decision of the trial
court, MARIO and RICARDO abandoned the motion and instead proceeded with the arraignment
wherein they separately entered a plea of not guilty.[7]
Trial on the merits started only on 2 June 1994 and was completed on 22 November 1994. In
its decision the trial court attributed the delay “to postponements at the instance of both the
prosecution and the defense, especially that the parties, being related, manifested for a possible
settlement of the case.” The prosecution presented as witnesses ANACURITA, Dominga Anib,
Eduardo Dizon and Dr. Gregoria Beberino-Comelon.
ANACURITA testified in court seven months after she was raped. She was then thirty-eight
years old. According to her she knew MARIO and RICARDO as they were her friends and
townmates. In the early evening of 2 December 1993, she was in the municipal gymnasium of
Tagana-an, Surigao del Norte, watching a parade of gays. At about 11:00 p.m. she left and
headed for her home in barangay Aurora, Tagana-an. As she was walking, she passed by
RICARDO who was then sitting on a bench, apparently drunk. Suddenly, RICARDO blocked her
way. She tried to break free but he continued to obstruct her way. Then he pulled her and
brought her to the deserted house of Jaime Batac, which was just about nine meters away from
her home. Inside the house, RICARDO stripped off his clothes and immediately removed her
underwear. He then placed his penis inside her vagina. After satisfying his lust, RICARDO ran
away. Then she put on her underwear. After a few minutes, MARIO, who was likewise drunk,
entered Jaime’s house, pulled her down and undressed her. Mario inserted his penis inside her
vagina and just like RICARDO ran away after the sexual intercourse. ANACURITA went home and
told her mother what had happened.[8]
Dominga Anib testified that MARIO and RICARDO are her neighbors and that the former is
even her relative. In the evening of 2 December 1993, ANACURITA was out watching a show at the
municipal gymnasium. At about midnight she was awakened by her husband who told her that
ANACURITA had not yet arrived. When she turned on the light, she heard the protesting voice of
her daughter coming from the house of Jaime Batac. She went to the house and dragged
ANACURITA home. ANACURITA was holding her underwear and her hair and dress were soiled.
She asked ANACURITA if any man did anything to her. ANACURITA told her that she had just
been raped by RICARDO and MARIO inside Jaime’s house. Accompanied by Eduardo Diaz,
Dominga immediately reported the incident to the barangay captain and then later, to the police.
On 4 December 1993, Dominga brought ANACURITA to the Provincial Hospital of Surigao del
Norte for examination. The turn of events caused Dominga to suffer shame and embarrassment.[9]
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According to Eduardo Diaz, he knew MARIO and RICARDO. MARIO is a close friend and
relative. He, MARIO and RICARDO and the Anibs reside along the same street. On 2 December
1993, Eduardo was in the municipal gymnasium to watch a show. He left for home at 10:00 p.m.
Along the way he saw MARIO and RICARDO. When he arrived home, he learned that there was
no more kerosene for the lamps. He went out to buy kerosene and a cigarette at the store next
door. He saw MARIO at the store who asked a cigarette from him. He obliged and then went back
home. He wanted to eat; but when he found out that there was no more food, he decided to
request some viand from MARIO. On the road he saw MARIO going inside the house of Jaime
Batac. So, he returned home. Later, he heard the voice of Dominga Anib from her house berating
her weeping daughter ANACURITA. He overheard that ANACURITA came from the house of Jaime
Batac, which was near the house of the Anibs. Dominga ordered ANACURITA to stay upstairs
while she went out of their house. It was about midnight.
Dominga saw Eduardo and sought his help. Eduardo accompanied Dominga to the barangay
captain, Mr. Jaime Pelarco.[10] The latter looked for RICARDO and MARIO, who were eventually
arrested and detained.
Dr. Gregoria Beberino-Comelon physically examined ANACURITA on 4 December 1993 and
issued the corresponding medical certificate.[11] She noted a fresh hymenal laceration at 6 o’clock
and a hematoma on the thigh. The laceration could have been caused by an erect male penis
while the hematoma was probably inflicted by a fist blow. She also found a vaginal discharge of
yellowish and whitish substance. She had the specimen brought to the laboratory for examination
for the presence of sperms. However, she was not informed of the results of the examination.[12]
Only MARIO testified for the defense while RICARDO opted not to take the witness stand.
MARIO claimed that he and ANACURITA, his distant cousin, were lovers. On the evening of 2
December 1993 he was also at the municipal gymnasium to watch a coronation event. At about
10:15 p.m. he decided to go home and along the way, he saw ANACURITA and they talked by the
fence of Jaime Batac’s house. He confessed his love for her and he suggested if it was possible
for them to have sexual intercourse. ANACURITA nodded her head in consent and replied that she
had yearned to bear a child at her age. They talked for ten minutes. ANACURITA invited him
inside the abandoned house of Jaime so that they would not be seen by her mother. Inside
Jaime’s house, he asked her again if he could have sexual intercourse with her. She consented.
ANACURITA had no reaction at all during their sexual intimacy. After they were done, he escorted
her to her house and then he walked toward his house. He immediately heard Dominga Anib
scold ANACURITA. Dominga demanded to know where she came from and why she arrived late.
In the early morning of the following day the police arrested and detained him.[13]
After the defense rested its case the trial court required both parties to submit their respective
memoranda. The parties waived the submission thereof.
The trial court rendered its decision of 21 June 1995. It specifically noted therein the trial
judge’s personal impression which he entered in his personal notes that ANACURITA is “a
mongoloid (physically) and mentally deficient who has difficulty in understanding the questions.”
While conceding that ANACURITA’s narration of how she was sexually abused by the accusedappellants was not “detailed,” it nevertheless concluded that it was “candidly told by one who is
mentally deficient.” She was “able to show and convince the Court that she, in fact, was taken
advantage of by the two drunken neighbors.” It gave full credence to her testimony, which was
supported by the medical findings. It held that MARIO and RICARDO, especially the former, who
is her cousin, knew of ANACURITA’s mental condition. It ruled that “(e)vidently, … Anacurita Anib,
in her retarded understanding, was overcome with shock, fear and, otherwise, intimidated by her
two drunken neighbors, who accosted her.”
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The trial court characterized MARIO’s version as “simply out of this world,” and “even assuming
that it was what has happened, it only manifests that the victim is, in fact, abnormal, not
capacitated to give a valid consent.”
The trial court also considered RICARDO’s silence as an admission of the charge against him.
The trial court then decreed:
WHEREFORE, this Court finds the accused, MARIO DUMANON Y DUMANACAL and RICARDO
LABRADOR Y SUACILLO, alias “Ric-Ric”, GUILTY beyond reasonable doubt of the crime of Rape,
defined and penalized in Article 355, of the Revised Penal Code, and metes out the penalty of
Reclusion Perpetua; to indemnify complainant-victim Anacurita Anib the sum of Twenty Thousand
(P20,000.00) Pesos moral damages, jointly and severally, without subsidiary imprisonment in case
of insolvency; to suffer the accessory penalties, provided for by law; and, to pay the costs.
On 13 July 1995, MARIO and RICARDO seasonably appealed from the decision, which the
Court accepted on 23 September 1995. However, there was an undue delay in the filing of the
Appellants’ Brief, and counsel for accused-appellants had to be fined before he finally filed the
Appellant’s Brief on 19 July 1999.
In their Appellants’ Brief, MARIO and RICARDO allege that:
1. THE TRIAL COURT ERRED IN CONVICTING THE ACCUSED-APPELLANTS OF THE CRIME
OF RAPE COMMITTED ON A MENTAL RETARDATE WHEN THE INFORMATION ACCUSES
THEM OF RAPE COMMITTED ON A WOMAN WITH THE USE OF FORCE AND
INTIMIDATION.
2.

THE TRIAL COURT ERRED IN HOLDING THAT THE COMPLAINANT IS A MENTAL
RETARDATE IN THE ABSENCE OF CLEAR MEDICAL OR EXPERT EVIDENCE SHOWING
SUCH ABNORMAL PHYSICAL AND MENTAL CONDITION.

3.

NO FORCE OR INTIMIDATION ATTENDED THE SEX ACT BETWEEN THE ACCUSEDAPPELLANTS AND THE COMPLAINANT.

MARIO and RICARDO underscore the fact that the complaint filed with the court below alleges
that the rape was committed with the use of force and intimidation and hence they cannot be held
guilty of rape committed on a mental retardate since this circumstance was never alleged in the
Complaint. Neither can they be liable for rape committed with the use of force and intimidation
since the same was not sufficiently proven by the evidence for the prosecution.
MARIO and RICARDO emphasize that their conviction was based on the trial court’s
conclusion that ANACURITA is a mental retardate. Such a conclusion has no basis since no
medical or expert opinion categorically affirming such condition was offered by the prosecution.
Accordingly, they pray for their acquittal for failure of the prosecution to prove their guilt beyond
reasonable doubt.
In the Appellee’s Brief, the Office of the Solicitor General (OSG) refutes the errors raised by
MARIO and RICARDO. It counters that the trial court did not convict MARIO and RICARDO of rape
of a mental retardate deprived of reason, but of simple rape through force and intimidation,
although not necessarily employed with immense measure but one that was sufficient for the victim
not to resist. The force contemplated by law in the commission of rape is relative, depending on
the age, size and strength of the parties. The only requirement is that force or intimidation be
sufficient to consummate the purpose which the accused had in mind. Intimidation must be
viewed in light of the victim’s perception and judgment at the time of the commission of the crime
and not by any hard and fast rule.
The OSG asserts that in this case the trial court found that ANACURITA was mentally deficient,
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as revealed by its personal notes quoted in its decision, its forbearance in allowing the prosecution
to proceed with leading questions during her direct examination due to her difficulty in
comprehending and responsively answering the questions, and in acknowledging the observation
of the MCTC judge in his Resolution that ANACURITA was different from or less than those of a
fully functioning adult. Hence, the degree of force needed to overwhelm her is less. The force
which may not be sufficient for the rape of a normal person, may be more than enough when
employed in the rape of a mentally deficient person, like ANACURITA.
The OSG further asseverates that rape committed against a feeble-minded victim does not
require the use of physical force since the commission of the sexual act constitutes the force itself.
There was thus no need to establish that ANACURITA is a mental retardate since her rape was
attendant with force and intimidation. It also points out that the attempt of MARIO and RICARDO
to settle the case was an implied admission of their guilt.
Finally, the OSG seeks an award of civil indemnity to ANACURITA in the amount of P50,000
and an increase of the award of moral damages from P20,000 to P50,000.
We sustain the conviction of MARIO and RICARDO.
On the issue of whether or not ANACURITA is a retardate, as correctly pointed out by the
defense, no expert testimony was offered to prove that, indeed ANACURITA is a retardate. But,
this matter gains importance if, in fact, the trial court’s conviction for rape was based on a finding
that her retardation was of such an extent that she was deprived of reason or that she had mental
age of a child of less than 12 years old. As will be shown later, such is not the situation obtaining
in the case at bar, for we agree with the trial court’s finding that MARIO and RICARDO are guilty of
rape by the use of force and intimidation.
It has been held that mental retardation can be proved by evidence other than medical
evidence.[14] Thus, it is our considered opinion that for purposes of determining whether
ANACURITA is mentally normal or does not have the mental capacity of a normal person, the
personal observation of the trial judge would suffice as a measure of determining the impact on her
of the force and intimidation foisted by MARIO and RICARDO vis-a-vis the legal requirement to
prove the commission of the crime of rape.
The original complaint,[15] filed with the Municipal Circuit Trial Court of Tagana-an-Sison,
Surigao del Norte by Dominga Anib on behalf of ANACURITA, alleged that ANACURITA is a
retardate. The translation of the affidavit[16] of Dominga Anib, which was submitted in support of
the original complaint, alleged that ANACURITA is “not mentally normal.” During the preliminary
examination Dominga testified that ANACURITA is mentally retarded.[17] The Resolution[18]of the
Municipal Circuit Trial Court of Tagana-an-Sison, Surigao del Norte categorically declared that “by
merely looking upon the victim,” ANACURITA is indeed a “retarded woman.”
The transcript of stenographic notes is also replete with particulars on ANACURITA’s mental
condition. When she first testified, the trial court ordered to “make it on record the physical
appearance of the witness [ANACURITA] having [a] hard time in understanding the question of the
interpreter,” and that she is “mentally deficient.” As she continued with her testimony, it further
observed that she had difficulty answering the questions and, under the circumstances, it allowed
leading questions during her direct examination.[19]
The appealed decision likewise bears the trial court’s personal impression that ANACURITA
“appears to be mongoloid (physically) and mentally deficient who has difficulty in understanding
the questions.”[20] We often call a person who is suffering from mongolism as a mongoloid.
Mongolism is a condition characterized by a small, anteroposteriorly flattened skull, short,
flat-bridged nose, epicanthus, short-phalanges, and widened space between the first and second
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digits of hands and feet, with moderate to severe mental retardation and associated with a
chromosomal abnormality.[21] It is known as mongolism because its physiognomic features are
suggestive of those normally exhibited by the Mongolian race.[22] It is also known as Down’s
Syndrome.[23] Hence, the courts can take judicial notice of the appearance and features of those
suffering from mongolism and based thereon, conclude that a victim, like ANACURITA, is a
mongoloid.
Having established that ANACURITA is a retardate even in the absence of an expert opinion
thereon, we shall now determine if MARIO and RICARDO were properly charged with rape by
means of force and intimidation. A thorough review of the assailed decision supports the findings
and conclusion of the trial court that ANACURITA was indeed raped by means of force and
intimidation. ANACURITA in her testimony declared that while she was on her way home,
RICARDO, then drunk, blocked her way, pulled her toward the uninhabited house of Jaime Batac
and once inside the house he undressed her and took off her panty and inserted his penis into her
vagina.[24] After he was through, RICARDO ran away. Then later MARIO arrived. MARIO pulled
ANACURITA and also inserted his penis into her vagina.[25]
The blocking, the holding of the hand, the pulling towards an uninhabited house, the removal
of the panty and the fact that both MARIO and RICARDO were in a state of drunkenness, were
enough force and intimidation considering the mental state of ANACURITA.
The use of force or intimidation was further shown in the cross-examination of ANACURITA by
defense counsel, Atty. Medina, thus:
xxx
Q

Let’s go to that testimony of yours that Ricardo Labrador grab [sic] you to the house of Jaime Batac,
how did Ricardo Labrador grab you?

A

He pulled me.

xxx
Q

So you went [sic] to tell the Court that Ric-Ric was just leading you towards the house of Jaime and not
dragging you with the used [sic] of one hand?

A

He pulled me, sir.

Q

You did not shout when Ric-Ric Labrador was pulling you towards the house of Jaime?

A

No, sir.

Q

You did not also pulled [sic] back your hand to free it from the hand of Ricardo Labrador?

A

No, also sir.

Q

There was not even an attempt on your part to free your hand?

A

I struggle [sic], sir.

Q

How did you attempt to free your hand?

A

(Witness indicating her answer by pulling her hand towards the right side of her body reaching as far as
his palm as her palm towards her right side).

Q

But you were not able to free your hand?

A

I was able to free my hand.

Q

So when you succeeded in freeing your hand from the grabs [sic] of Ricardo Labrador you did not
make an attempt to run away?
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A

I was not able to run, it did not occur to my mind.

Q

Even if you were able to free your hand from the grab of Ric-Ric still you went with Ric-Ric towards the
house of Jaime?

A

I try [sic] to run away but he blocked my way.

xxx
Q

And when Mario Dumanon arrived, did he say anything to you?

A

None.

Q

Without talking to you Mario Dumanon removed his pants?

A

Yes, sir.

xxx
Q

As a matter of fact when he removed your pantie [sic] you did not resist by telling him “not to do that to
me”?

A

He was also drunk.

Q

And when he pulled you to lie down with him because he was already lying down, you did not pushed
[sic] him away?

A

He was drunk.

Q

You could have run away by pushing his hands but you did not, is it not a fact of the situation?

A

Yes, sir.

Q

Although you knew that you could have run away yet you did not run away?

A

The door is too small.

Q

Whether the door is small or not yet there is [sic] no attempt on your part to run away?

A

No, sir.

Q

You did not even shout for help?

A

No, sir.[26]

Furthermore, the hematoma found on the victim’s left thigh as shown by the medical certificate
issued by the examining physician[27] is physical evidence of the use of force in the consummation
of the beastly act.
It is a settled rule that force in rape is relative, depending on the age, size and strength of the
parties. In the same manner, intimidation must be viewed in the light of the victim’s perception and
judgment at the time of the commission of the crime and not by any hard and fast rule. When the
victim is a retardate the force required to overcome her is of a lesser degree than that used against
a normal adult.[28] Thus, the degree of force which may not suffice when the victim is a normal
person, may be more than enough when employed against an imbecile.[29]
With the foregoing disquisition, MARIO and RICARDO were correctly convicted of rape under
the first circumstance of Article 335, i.e. by the use of force or intimidation. Once the elements of
force and intimidation were properly alleged in the Information and duly proven during the trial, as
in this case, the conviction becomes a matter of course. As correctly assessed by the OSG, the
conviction for rape decreed by the trial court was not based on the fact that ANACURITA is a
mental retardate, but on the use of force and intimidation. The mental retardation of ANACURITA
was only a circumstance which the trial court considered in evaluating the degree and extent of the
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force and intimidation.
We also take note of the trial court’s pronouncement[30] that accused-appellants manifested a
possible settlement of the case. The offer of compromise is an implied admission of guilt pursuant
to the second paragraph of Section 27, Rule 130 of the Rules of Court.[31]
Finally, as regards the civil aspects in this case, in accordance with current jurisprudence[32] we
grant the award of P50,000 as civil indemnity for the rape of ANACURITA, and the increase of
moral damages from P20,000 to P50,000 even without proof thereof.[33]
WHEREFORE, the decision of the Regional Trial Court, Surigao City, Branch 30, finding
accused-appellants MARIO DUMANON y DUMANCAL and RICARDO LABRADOR y SUACILLO,
alias “RIC-RIC,” guilty beyond reasonable doubt of rape, defined and penalized under Article 335
of the Revised Penal Code, and sentencing them to suffer the penalty of reclusion perpetua is
hereby AFFIRMED, with the modification that they are further ordered to pay civil indemnity in the
amount of P50,000 to the complainant ANACURITA ANIB, and the amount of moral damages
awarded to the latter is increased from P20,000 to P50,000.
Costs against accused-appellants.
SO ORDERED.
Puno, Kapunan, Pardo, and Ynares-Santiago, JJ., concur.
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EN BANC

[G.R. Nos. 132875-76. November 16, 2001]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs., ROMEO G. JALOSJOS,
accused-appellant.
DECISION
YNARES-SANTIAGO, J.:

This Court has declared that the state policy on the heinous offense of rape is clear and unmistakable.
Under certain circumstances, some of them present in this case, the offender may be sentenced to a long
period of confinement, or he may suffer death. The crime is an assault on human dignity. No legal system
worthy of the name can afford to ignore the traumatic consequences for the unfortunate victim and grievous
injury to the peace and good order of the community.[1]
Rape is particularly odious, one which figuratively scrapes the bottom of the barrel of moral depravity,
when committed against a minor.[2]
In view of the intrinsic nature of the crime of rape where only two persons are usually involved, the
testimony of the complainant is always scrutinized with extreme caution.[3]
In the present case, there are certain particulars which impelled the court to devote an even more
painstaking and meticulous examination of the facts on record and a similarly conscientious evaluation of the
arguments of the parties. The victim of rape in this case is a minor below twelve (12) years of age. As
narrated by her, the details of the rape are mesmerically sordid and repulsive. The victim was peddled for
commercial sex by her own guardian whom she treated as a foster father. Because the complainant was a
willing victim, the acts of rape were preceded by several acts of lasciviousness on distinctly separate
occasions. The accused is also a most unlikely rapist. He is a member of Congress. Inspite of his having been
charged and convicted by the trial court for statutory rape, his constituents liked him so much that they
knowingly re-elected him to his congressional office, the duties of which he could not perform.
Statutory rape committed by a distinguished Congressman on an eleven (11) year old commercial sex
worker is bound to attract widespread media and public attention. In the words of accused-appellant, “he has
been demonized in the press most unfairly, his image transmogrified into that of a dastardly, ogre, out to get his
slimy hands on innocent and naïve girls to satiate his lustful desires.”[4] This Court, therefore, punctiliously
considered accused-appellant’s claim that he suffered “invidiously discriminatory treatment.” Regarding the
above allegation, the Court has ascertained that the extensive publicity generated by the case did not result in
a mistrial; the records show that the accused had ample and free opportunity to adduce his defenses.
This is an appeal from the decision[5] of the Regional Trial Court of Makati, Branch 62, in Criminal Case
Nos. 96-1985 and 96-1986, convicting accused-appellant Romeo Jalosjos of two (2) counts of statutory rape,
and in Criminal Case Nos. 96-1987, 96-1988, 96-1989, 96-1990, 96-1992, and 96-1993, for six (6) counts of
acts of lasciviousness defined and penalized under Article 336 of the Revised Penal Code, in relation to
Section 5(b) of Republic Act No. 7610, also known as the Child Abuse Law.
There were six (6) other cases, Criminal Case Nos. 96-1991, 96-1994, 96-1995, 96-1996, 96-1997, and
96-1998, where the accused-appellant was acquitted of the charges of acts of lasciviousness for failure of the

10/7/2014 3:16 PM

People vs Jalosjos : 132875-76 : November 26, 2001 : J. Ynares-Santiago...

2 of 24

http://sc.judiciary.gov.ph/jurisprudence/2001/nov2001/132875_76.htm

prosecution to prove his guilt beyond reasonable doubt.
On December 16, 1996, two (2) informations for the crime of statutory rape; and twelve (12) for acts of
lasciviousness defined and penalized under Article 336 of the Revised Penal Code, in relation to Section 5(b)
of Republic Act No. 7610, were filed against accused-appellant. The accusatory portion of said informations
for the crime of statutory rape state:
In Criminal Case No. 96-1985:
The undersigned, upon prior sworn complaint by the offended party, eleven (11) year old minor ROSILYN
DELANTAR, accuses ROMEO JALOSJOS of the crime of RAPE defined and penalized under Art. 335 (3) of
the Revised Penal Code, committed as follows:
That on or about June 18, 1996 at Room No.1702, Ritz Towers, Makati City, and within the jurisdiction of this
Honorable Court, the above-named accused, did then and there willfully, unlawfully and feloniously have
carnal knowledge with (sic) eleven year old minor Rosilyn Delantar against her will, with damage and
prejudice.
CONTRARY TO LAW.[6]
In Criminal Case No. 96-1986:
The undersigned, upon prior sworn complaint by the offended party, eleven (11) year old minor ROSILYN
DELANTAR, accuses ROMEO JALOSJOS of the crime of RAPE defined and penalized under Art. 335 (3) of
the Revised Penal Code, committed as follows:
That on or about June 20, 1996 at Room No. 1702, Ritz Towers, Makati City, and within the jurisdiction of
this Honorable Court, the above-named accused, did then and there willfully, unlawfully and feloniously have
carnal knowledge with (sic) eleven year old minor Rosilyn Delantar against her will, with damage and
prejudice.
CONTRARY TO LAW.[7]
For acts of lasciviousness, the informations[8] under which accused-appellant was convicted were
identical except for the different dates of commission on June 14, 1996; June 15, 1996; June 16, 1996; June
20, 1996; June 21, 1996; and June 22, 1996, to wit:
The undersigned, upon prior sworn complaint by the offended party, eleven (11)-year old minor ROSILYN
DELANTAR accuses ROMEO JALOSJOS of the crime of ACTS OF LASCIVIOUSNESS in relation to
Section 5 (b), Article III of Republic Act No. 7610, otherwise known as the Special Protection of Children
against Abuse, Exploitation and Discrimination Act, committed as follows:
That in the evening of June 14, 1996, or thereabout, in Room No. 1702, Ritz Towers, Makati City, MetroManila and within the jurisdiction of this Honorable Court, the above-named accused, with lewd design, did
then and there wilfully, unlawfully and feloniously kiss, caress and fondle said complainant's face, lips, neck,
breasts, whole body, and vagina, suck her nipples and insert his finger and then his tongue into her vagina,
place himself on top of her, then insert his penis in between her thighs until ejaculation, and other similar
lascivious conduct against her will, to her damage and prejudice.
CONTRARY TO LAW.
In Criminal Cases Nos. 96-1988; 96-1990; and 96-1993, there were added averments that on the different
dates, the accused gave the complainant P10,000.00, P5,000.00 and P5,000.00 respectively.
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Upon arraignment on January 29, 1997, accused-appellant refused to enter a plea. Hence, the trial court
entered a plea of not guilty for him. At the trial, the prosecution presented eight (8) main witnesses and seven
(7) rebuttal witnesses as well as documentary evidences marked as Exhibits A to EEEE, inclusive of
submarkings. The defense, on the other hand presented twenty-six (26) witnesses. Its documentary evidence
consists of Exhibits 1 to 153, inclusive of submarkings. The records of the case are extremely voluminous.
The People’s version of the facts, culled mainly from the testimony of the victim, are as follows:
Maria Rosilyn Delantar was a slim, eleven-year old lass with long, straight black hair and almond-shaped
black eyes. She grew up in a two-storey apartment in Pasay City under the care of Simplicio Delantar, whom
she treated as her own father. Simplicio was a fifty-six year old homosexual whose ostensible source of
income was selling longganiza and tocino and accepting boarders at his house. On the side, he was also
engaged in the skin trade as a pimp.
Rosilyn never got to see her mother, though she had known a younger brother, Shandro, who was also
under the care of Simplicio. At a very young age of 5, fair and smooth-complexioned Rosilyn was exposed by
Simplicio to his illicit activities. She and her brother would tag along with Simplicio whenever he delivered
prostitutes to his clients. When she turned 9, Rosilyn was offered by Simplicio as a prostitute to an Arabian
national known as Mr. Hammond. Thus begun her ordeal as one of the girls sold by Simplicio for sexual
favors.
Rosilyn first met accused-appellant, Romeo Jalosjos, sometime in February 1996 at his office located near
Robinson’s Galleria. Rosilyn and Simplicio were brought there and introduced by a talent manager by the
name of Eduardo Suarez. Accused-appellant promised to help Rosilyn become an actress. When he saw
Rosilyn, accused-appellant asked how old she was. Simplicio answered, “10. She is going to be 11 on May
11.” Accused-appellant inquired if Rosilyn knows how to sing. Simplicio told Rosilyn to sing, so she sang the
song, “Tell Me You Love Me.” Accused-appellant then asked if Rosilyn has nice legs and then raised her skirt
up to the mid-thighs. He asked if she was already menstruating, and Simplicio said yes. Accused-appellant
further inquired if Rosilyn already had breasts. When nobody answered, accused-appellant cupped Rosilyn’s
left breast. Thereafter, accused-appellant assured them that he would help Rosilyn become an actress as he
was one of the producers of the TV programs, “Valiente” and “Eat Bulaga.”
Simplicio and Suarez then discussed the execution of a contract for Rosilyn’s movie career. Accusedappellant, on the other hand, said that he would adopt Rosilyn and that the latter would have to live with him
in his condominium at the Ritz Towers. Before Simplicio and Rosilyn went home, accused-appellant gave
Rosilyn P2,000.00.
The second time Rosilyn met accused-appellant was at his condominium unit, located at Room 1702, Ritz
Towers, Makati City. Accused-appellant and Simplicio discussed the contract and his plan to finance Rosilyn’s
studies. Accused-appellant gave Simplicio P500.00, thereafter, Rosilyn, Shandro and Simplicio left.
The third meeting between Rosilyn and accused-appellant was also at Ritz Towers to discuss her acting
career. Accused-appellant referred the preparation of Rosilyn’s contract to his lawyer, who was also present.
After the meeting, Simplicio and Rosilyn left. As they were walking towards the elevator, accused-appellant
approached them and gave Rosilyn P3,000.00.
On June 14, 1996, at about 8:30 to 9:00 p.m., Simplicio and Rosilyn returned to accused-appellant’s
condominium unit at Ritz Towers. When accused-appellant came out of his bedroom, Simplicio told Rosilyn to
go inside the bedroom, while he and accused-appellant stayed outside. After a while, accused-appellant
entered the bedroom and found Rosilyn watching television. He walked towards Rosilyn and kissed her on
the lips, then left the room again. Simplicio came in and bid her goodbye. Rosilyn told Simplicio that
accused-appellant kissed her to which Simplicio replied, “Halik lang naman.”
Rosilyn was left alone in the bedroom watching television. After some time, accused-appellant came in
and entered the bathroom. He came out clad in a long white T-shirt on which was printed the word,
“Dakak.” In his hand was a plain white T-shirt. Accused-appellant told Rosilyn that he wanted to change her
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clothes. Rosilyn protested and told accused-appellant that she can do it herself, but accused-appellant
answered, “Daddy mo naman ako.” Accused-appellant then took off Rosilyn’s blouse and skirt. When he
was about to take off her panties, Rosilyn said, “Huwag po.” Again, accused-appellant told her, “After all, I
am your Daddy.” Accused-appellant then removed her panties and dressed her with the long white T-shirt.
The two of them watched television in bed. After sometime, accused-appellant turned off the lamp and
the television. He turned to Rosilyn and kissed her lips. He then raised her shirt, touched her breasts and
inserted his finger into her vagina. Rosilyn felt pain and cried out, “Tama na po.” Accused-appellant
stopped. He continued to kiss her lips and fondle her breasts. Later, accused-appellant told Rosilyn to sleep.
The following morning, Rosilyn was awakened by accused-appellant whom she found bent over and
kissing her. He told her to get up, took her hand and led her to the bathroom. He removed Rosilyn’s shirt and
gave her a bath. While accused-appellant rubbed soap all over Rosilyn’s body, he caressed her breasts and
inserted his finger into her vagina. After that, he rinsed her body, dried her with a towel and applied lotion on
her arms and legs. Then, he dried her hair and told her to dress up. Rosilyn put on her clothes and went out of
the bathroom, while accused-appellant took a shower.
Accused-appellant ate breakfast while Rosilyn stayed in the bedroom watching television. When
accused-appellant entered the room, he knelt in front of her, removed her panties and placed her legs on his
shoulders. Then, he placed his tongue on her vagina. Thereafter, he gave Rosilyn P10,000.00 and told his
housemaid to take her shopping at Shoemart. When she returned to the Ritz Towers, Simplicio was waiting for
her. The two of them went home. Rosilyn narrated to Simplicio what accused-appellant did to her, and
pleaded for him not to bring her back to the Ritz Towers. Simplicio told her that everything was alright as long
as accused-appellant does not have sexual intercourse with her.
That same evening, at around 9:00 to 9:30 in the evening, Simplicio again brought Rosilyn to the Ritz
Towers. After Simplicio left, accused-appellant removed Rosilyn’s clothes and dressed her with the same long
T-shirt. They watched television for a while, then accused-appellant sat beside Rosilyn and kissed her on the
lips. He made Rosilyn lie down, lifted her shirt above her breasts, and inserted his finger into her vagina.
Then, accused-appellant removed his own clothes, placed his penis between Rosilyn’s thighs and made
thrusting motions until he ejaculated on her thighs. Thereafter, accused-appellant kissed her and told her to
sleep.
The next day, June 16, 1996, accused-appellant roused her from sleep and bathed her. Again, he rubbed
soap all over her body, washed her hair, and thereafter rinsed her body and dried her hair. While accusedappellant was bathing Rosilyn, he asked her to fondle his penis while he caressed her breasts and inserted his
finger into her vagina. After their shower, accused-appellant ate breakfast. He gave Rosilyn P5,000.00 and
told her to just wait for Simplicio in the condominium unit. On their way home, Simplicio told Rosilyn that if
accused-appellant tries to insert his penis into her vagina, she should refuse.
At around 8:00 p.m. of June 18, 1996, Simplicio brought Rosilyn to the Ritz Towers. They found
accused-appellant sitting on the bed in his bedroom. Simplicio told Rosilyn to approach accused-appellant,
then he left. Accused-appellant took off Rosilyn’s clothes and dressed her with a long T-shirt on which was
printed a picture of accused-appellant and a woman, with the caption, “Cong. Jalosjos with his Toy.” They
watched television for a while, then accused-appellant lay beside Rosilyn and kissed her on the lips. He raised
her shirt and parted her legs. He positioned himself between the spread legs of Rosilyn, took off his own shirt,
held his penis, and poked and pressed the same against Rosilyn’s vagina. This caused Rosilyn pain inside her
sex organ. Thereafter, accused-appellant fondled her breasts and told her to sleep.
When Rosilyn woke up the following morning, June 19, 1996, accused-appellant was no longer around
but she found P5,000.00 on the table. Earlier that morning, she had felt somebody touching her private parts
but she was still too sleepy to find out who it was. Rosilyn took a bath, then went off to school with Simplicio,
who arrived to fetch her.
The next encounter of Rosilyn with accused-appellant was on June 21, 1996, at about 9:00 o’clock in the

10/7/2014 3:16 PM

People vs Jalosjos : 132875-76 : November 26, 2001 : J. Ynares-Santiago...

5 of 24

http://sc.judiciary.gov.ph/jurisprudence/2001/nov2001/132875_76.htm

evening in his bedroom at the Ritz Towers. Accused-appellant stripped her naked and again put on her the
long shirt he wanted her to wear. After watching television for a while, accused-appellant knelt beside
Rosilyn, raised her shirt, caressed her breasts and inserted his finger into her vagina. Then, he clipped his
penis between Rosilyn’s thighs, and made thrusting motions until he ejaculated. Thereafter, Rosilyn went to
sleep.
The next day, June 22, 1996, Rosilyn was awakened by accused-appellant who was kissing her and
fondling her sex organ. She, however, ignored him and went back to sleep. When she woke up, she found the
P5,000.00 which accused-appellant left and gave the same to Simplicio Delantar, when the latter came to pick
her up.
On June 29, 1996, Rosilyn again went to the Ritz Towers. During that visit, accused-appellant took
photographs of Rosilyn. He asked her to pose with her T-shirt pulled down thereby exposing her breasts. He
also took her photographs with her T-shirt rolled up to the pelvis but without showing her pubis, and finally,
while straddled on a chair facing the backrest, showing her legs.
Before Rosilyn went to sleep, accused-appellant kissed her lips, fondled her breasts and inserted his finger
into her vagina. The following morning, she woke up and found the P5,000.00 left by accused-appellant on
the table. She recalled that earlier that morning, she felt somebody caressing her breasts and sex organ.
On July 2, 1996 at 7:00 p.m., Rosilyn and Simplicio returned to the Ritz Towers. Rosilyn had to wait for
accused-appellant, who arrived between 12:00 to 1:00 a.m. He again dressed her with the long white shirt
similar to what he was wearing. While sitting on the bed, accused-appellant kissed her lips and inserted his
tongue into her mouth. He then fondled her breasts and inserted his finger into her vagina, causing her to cry
in pain. Accused-appellant stopped and told her to sleep.
The next morning, accused-appellant bathed her again. While he soaped her body, he fondled her breasts
and inserted his finger in her vagina. Rosilyn felt pain and shoved his hand away. After bathing her, accusedappellant had breakfast. Before he left, he gave Rosilyn P5,000.00. As soon as Simplicio arrived, Rosilyn
gave her the money and then they left for school.
On July 20, 1996, Simplicio again brought Rosilyn to the Ritz Towers. Accused-appellant was waiting in
his bedroom. He took off Rosilyn’s clothes, including her panties, and dressed her with a long T-shirt similar
to what he was wearing. After watching television, accused-appellant kissed Rosilyn on the lips, inserted his
tongue in her mouth and fondled her breasts. Then, he made Rosilyn lie on the bed, spread her legs apart and
placed a pillow under her back. He inserted his finger in her vagina and mounted himself between her legs
with his hands rested on her sides. After that, he lifted his shirt, then pointed and pressed his penis against her
vagina. Accused-appellant made thrusting motions, which caused Rosilyn pain. Thereafter, accused-appellant
told her to sleep.
In the early morning of July 21, 1996, Rosilyn felt somebody touching her sex organ, but she did not wake
up. When she woke up later, she found P5,000.00 on the table, and she gave this to Simplicio when he came
to fetch her.
On August 15, 1996, Rosilyn and Simplicio went to the Ritz Towers at around 7:00 p.m. Accusedappellant was about to leave, so he told them to come back later that evening. The two did not return.
The following day, Rosilyn ran away from home with the help of Yamie Estreta, one of their boarders.
Yamie accompanied Rosilyn to the Pasay City Police, where she executed a sworn statement against Simplicio
Delantar. Rosilyn was thereafter taken to the custody of the Department of Social Welfare and Development
(DSWD). The National Bureau of Investigation (NBI) conducted an investigation, which eventually led to the
filing of criminal charges against accused-appellant.
On August 23, 1996, Rosilyn was examined by Dr. Emmanuel L. Aranas at Camp Crame.
examination yielded the following results:

The
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EXTERNAL AND EXTRAGENITAL
Fairly developed, fairly nourished and coherent female subject. Breasts are conical with pinkish brown areola
and nipples from which no secretions could be pressed out. Abdomen is flat and soft
GENITAL
There is moderate growth of pubic hair. Labia majora are full, convex and coaptated with the pinkish brown
labia minora presenting in between. On separating the same disclosed an elastic, fleshy type hymen, with
shallow healed laceration at 3 o'clock position and deep healed laceration at 8 o'clock position. External
vaginal orifice offers moderate resistance to the introduction of the examining index finger and the virgin sized
vaginal speculum. Vaginal canal is narrow with prominent rugosities. Cervix is firm and closed.
CONCLUSION:
Subject is in non-virgin state physically.
There are no external signs of application of any form of violence.[9]
During the trial, accused-appellant raised the defense of denial and alibi. He claimed that it was his
brother, Dominador “Jun” Jalosjos, whom Rosilyn had met, once at accused-appellant’s Dakak office and
twice at the Ritz Towers. Accused-appellant insisted that he was in the province on the dates Rosilyn claimed
to have been sexually abused. He attributed the filing of the charges against him to a small group of
blackmailers who wanted to extort money from him, and to his political opponents, particularly
Ex-Congressman Artemio Adaza, who are allegedly determined to destroy his political career and boost their
personal agenda.
More specifically, accused-appellant claims that on June 16, 1996, he was on the Philippine Airlines
(PAL) 9:40 a.m. flight from Manila to Dipolog. He stayed in Dipolog until June 18, 1996. He submitted in
evidence airline ticket no. 10792424,[10] showing that he was on board Flight PR 165; the said flight’s
passenger’s manifest,[11] where the name JALOSJOS/RM/MR appears; and photographs showing accusedappellant’s constituents welcoming his arrival and showing accused-appellant talking with former Mayor
Hermanico Carreon and Fiscal Empainado.
Accused-appellant further alleges that on June 28, 1996, he again took the 9:40 a.m. flight from Manila to
Dipolog City. On the same flight, he met Armando Nocom of the Philippine Daily Inquirer. Upon arrival and
after talking to his representatives, he proceeded to his residence known as “Barangay House” in Taguinon,
Dapitan, near Dakak Beach resort, and spent the night there.
On June 29, 1996, accused-appellant attended the fiesta at Barangay San Pedro. He stayed in the house
of Barangay Captain Mila Yap until 5:30 p.m. Then, together with some friends, he visited the Rizal Shrine
and the Pirate Bar at Dakak Beach Resort. Thereafter, he retired in the “Barangay House” in Taguilon.
On June 30, 1996, accused-appellant alleges that he attended a city-wide consultation with his political
leaders at the Blue Room of Dakak, which lasted till the afternoon. In the evening, he went home and slept in
the “Barangay House.”
On July 1, 1996, he attended the whole day celebration of Dipolog Day. He spent the night in the
“Barangay House.”
On July 2, 1996, he attended the inauguration of the reception hall of Dakak Beach Resort. The blessing
ceremony was officiated by Assistant Parish Priest Adelmo Laput.
On July 3, 1996, he was the guest in the inaguration of the 3rd Engineering District of Dapitan City. After
the mass, he visited the Jamboree site in Barangay Taguilon, Dapitan City.

10/7/2014 3:16 PM

People vs Jalosjos : 132875-76 : November 26, 2001 : J. Ynares-Santiago...

7 of 24

http://sc.judiciary.gov.ph/jurisprudence/2001/nov2001/132875_76.htm

He further contended that after his arrival in Dipolog on June 28, 1996, there was never an instance when
he went to Manila until July 9, 1996, when he attended a conference called by the President of the
Philippines.
Accused-appellant likewise alleged that on July 21, 1996, he took the 5:00 a.m. flight of PAL from Manila
to Dumaguete City. From there, he was flown by a private plane to Dipolog, where he stayed until the
President of the Philippines arrived.
To buttress the theory of the defense, Dominador “Jun” Jalosjos testified that he was the one, and not
accused-appellant, whom Rosilyn met on three occasions. These occurred once during the first week of May
1996, at accused-appellant’s Dakak office where Rosilyn and Simplicio Delantar were introduced to him by
Eduardo Suarez, and twice at the Ritz Towers when he interviewed Rosilyn, and later when Rosilyn and
Simplicio followed up the proposed entry of Rosilyn into the show business.
Dominador’s admission of his meetings with Rosilyn on three instances were limited to interviewing her
and assessing her singing and modeling potentials. His testimony made no mention of any sexual encounter
with Rosilyn.
After trial, the court rendered the assailed decision, the dispositive portion of which reads:
WHEREFORE, premises considered, judgment is hereby rendered as follows:
1. In Criminal Cases Nos. 96-1985 and 96-1986, the prosecution has proven beyond reasonable doubt the
guilt of the accused, ROMEO JALOSJOS y GARCIA, as principal in the two (2) counts of statutory rape
defined and penalized under Article 335 of the Revised Penal Code. He is hereby declared CONVICTED in
each of these cases.
2. Accordingly, he is sentenced to:
2a.

suffer the penalty of reclusion perpetua in each of these cases.

2b. indemnify the victim, MA. ROSILYN DELANTAR, in the amount of FIFTY THOUSAND PESOS
(P50,000.00) as moral damages for each of the cases.
3. In Criminal Cases Nos. 96-1987, 96-1988, 96-1989, 96-1990, 96-1992 and 96-1993, the prosecution has
proven beyond reasonable doubt the guilt of the accused, ROMEO JALOSJOS y GARCIA, as principal in six
(6) counts of acts of lasciviousness defined under Article 336 of the Revised Penal Code and penalized under
Section 5 (b) of R.A. 7610 otherwise known as the Child Abuse Law. He is hereby declared CONVICTED in
each of these cases;
4. Accordingly he is sentenced to:
4.a. suffer in each of the cases an indeterminate prison term of from eight (8) years, eight (8) months and
one (1) day of prision mayor in its medium period, as maximum, to fifteen (15) years, six (6) months and
twenty (20) days of reclusion temporal in its medium period, as maximum;
4.b. indemnify the victim, MA ROSILYN DELANTAR, in the amount of TWENTY THOUSAND
(P20,000.00) as moral damages for each of the cases;
5. In Criminal Case Nos. 96-1991, 96-1994, 96-1995, 96-1996, 96-1997 and 96-1998, the prosecution has
failed to prove beyond reasonable doubt the guilt of the accused, ROMEO JALOSJOS y GARCIA, in six (6)
counts of acts of lasciviousness. Therefore, on the ground of reasonable doubt, the accused in these cases is
hereby ACQUITTED.
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SO ORDERED.[12]
Hence, the instant appeal. Accused-appellant contends:
A.

THE TRIAL COURT GRIEVOUSLY ERRED IN CONVICTING THE ACCUSED-APPELLANT
BASED ON TESTIMONY OF THE PRIVATE COMPLAINANT, CONSIDERING THE ATTENDANT
INDICIA OF INCONSISTENCIES AND UNTRUTHS.
B.

THE TRIAL COURT GRIEVOUSLY ERRED IN DISREGARDING THE SIGNIFICANCE OF THE
CONFLICTING STATEMENTS GIVEN BY THE PRIVATE COMPLAINANT.
C.

THE TRIAL COURT GRIEVOUSLY ERRED IN DISREGARDING THE SIGNIFICANCE OF PRIVATE
COMPLAINANT’S FAILURE TO IDENTIFY THE ACCUSED-APPELLANT.
D.

THE TRIAL COURT GRIEVOUSLY ERRED IN RULING THAT THE PRIVATE COMPLAINANT
WAS A MINOR LESS THAN TWELVE YEARS OF AGE WHEN THE CLAIMED INCIDENTS
ALLEGEDLY TOOK PLACE.
E.

THE TRIAL COURT GRIEVOUSLY ERRED IN FINDING THAT RAPE WAS COMMITTED
AGAINST THE PRIVATE COMPLAINANT.[13]
In this jurisdiction, the testimony of the private complainant in rape cases is scrutinized with utmost
caution. The constitutional presumption of innocence requires no less than moral certainty beyond any
scintilla of doubt. This applies with more vigor in rape cases where the evidence for the prosecution must
stand or fall on its own merits and is not allowed to draw strength from the weakness of the evidence of the
defense. As an inevitable consequence, it is the rape victim herself that is actually put on trial. The case at
bar is no exception. Bent on destroying the veracity of private complainant’s testimony, the errors assigned by
accused-appellant, particularly the first three, are focused on the issue of credibility.
Accused-appellant makes much of his acquittal in Criminal Case Nos. 96-1991, 96-1994, 96-1995,
96-1996, 96-1997, and 96-1998, for acts of lasciviousness. According to him, the fact that the trial court
sustained his defense of alibi in the said cases only shows that Rosilyn concocted her stories and the rest of
her testimony ought not to be believed. Stated differently, accused-appellant urges the application of the
doctrine of "falsus in uno falsus in omnibus” (false in part, false in everything).[14]
The contention is without merit. Falsus in uno falsus in omnibus is not an absolute rule of law and is in
fact rarely applied in modern jurisprudence.[15] Thus, in People v. Yanson-Dumancas,[16] citing People v. Li
Bun Juan,[17] this Court held that:
... In this connection it must be borne in mind that the principle falsus in uno falsus in omnibus is not an
absolute one, and that it is perfectly reasonable to believe the testimony of a witness with respect to some
facts and disbelieve it with respect to other facts. In People vs. Keller, 46 O.G. No. 7, pp. 3222-3223, the
following was quoted with approval by the Court of Appeals from 1 Moore on Facts, p. 23:

10/7/2014 3:16 PM

People vs Jalosjos : 132875-76 : November 26, 2001 : J. Ynares-Santiago...

9 of 24

http://sc.judiciary.gov.ph/jurisprudence/2001/nov2001/132875_76.htm

“18. Testimony may be partly credited and partly rejected. --- Trier of facts are not bound to believe all that
any witness has said; they may accept some portions of his testimony and reject other portions, according to
what seems to them, upon other facts and circumstances to be the truth… Even when witnesses are found to
have deliberately falsified in some material particulars, the jury are not required to reject the whole of their
uncorroborated testimony, but may credit such portions as they deem worthy of belief.” (p. 945)[18]
Being in the best position to discriminate between the truth and the falsehood, the trial court's assignment
of values and weight on the testimony of Rosilyn should be given credence. Significantly, it should be borne
in mind that the issue at hand hinges on credibility, the assessment of which, as oft-repeated, is best made by
the trial court because of its untrammeled opportunity to observe her demeanor on the witness stand.
On the demeanor and manner of testifying shown by the complainant, the trial court stated:
Guided by the foregoing principles, this court found no reason why it should not believe Rosilyn when she
claimed she was raped. Testimonies of rape victims especially those who are young and immature deserve full
credence (People v. Liquiran, 228 SCRA 62 (1993) considering that “no woman would concoct a story of
defloration, allow an examination of her private parts and thereafter allow herself to be perverted in a public
trial if she was not motivated solely by the desire to have the culprit apprehended and punished.” (People v.
Buyok, 235 SCRA 622 [1996]).
When asked to describe what had been done to her, Rosilyn was able to narrate spontaneously in detail how
she was sexually abused. Her testimony in this regard was firm, candid, clear and straightforward, and it
remained to be so even during the intense and rigid cross-examination made by the defense counsel.[19]
Accused-appellant next argues that Rosilyn’s direct and redirect testimonies were rehearsed and lacking
in candidness. He points to the supposed hesitant and even idiotic answers of Rosilyn on cross and re-cross
examinations. He added that she was trained to give answers such as, “Ano po?”, “Parang po,” “Medyo
po,” and “Sa tingin ko po.”
Accused-appellant’s arguments are far from persuasive. A reading of the pertinent transcript of
stenographic notes reveals that Rosilyn was in fact firm and consistent on the fact of rape and lascivious
conduct committed on her by accused-appellant. She answered in clear, simple and natural words customary
of children of her age. The above phrases quoted by accused-appellant as uttered by Rosilyn are, as correctly
pointed out by the Solicitor General, typical answers of child witnesses like her.
At any rate, even assuming that Rosilyn, during her lengthy ordeals on the witness stand, may have given
some ambiguous answers, they refer merely to minor and peripheral details which do not in any way detract
from her firm and straightforward declaration that she had been molested and subjected to lascivious conduct
by accused-appellant. Moreover, it should be borne in mind that even the most candid witness oftentimes
makes mistakes and confused statements. At times, far from eroding the effectiveness of the evidence, such
lapses could, indeed, constitute signs of veracity.[20]
Then, too, accused-appellant capitalizes on the alleged absence of any allegation of rape in the five (5)
sworn statements executed by Rosilyn as well as in the interviews and case study conducted by the
representatives of the DSWD. In particular, accused-appellant points to the following documents:
(1) Sworn statements dated August 22 and 26, 1996, executed before SPO5 Milagros A. Carrasco of the Pasay
City Police;
(2) Sworn statements dated September 5, 11, and 19, 1996, executed before NBI Agents Cynthia L. Mariano
and Supervising NBI Agent Arlis E. Vela;
(3) The Initial Interview of Rosilyn by the DSWD dated August 30, 1996;
(4) DSWD Final Case Study Report dated January 10, 1997.
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It must be stressed that “rape” is a technical term, the precise and accurate definition of which could not
have been understood by Rosilyn. Indeed, without the assistance of a lawyer, who could explain to her the
intricacies of rape, she expectedly could not distinguish in her affidavits and consequently disclose with
proficient exactitude the act or acts of accused-appellant that under the contemplation of law constitute the
crime of rape. This is especially true in the present case where there was no exhaustive and clear-cut
evidence of full and complete penetration of the victim’s vagina. It may well be that Rosilyn thought, as any
layman would probably do, that there must be the fullest penetration of the victim’s vagina to qualify a sexual
act to rape.
In People v. Campuhan,[21] we ruled that rape is consummated “by the slightest penetration of the female
organ, i.e., touching of either labia of the pudendum by the penis.” There need not be full and complete
penetration of the victim’s vagina for rape to be consummated. There being no showing that the foregoing
technicalities of rape was fully explained to Rosilyn on all those occasions that she was interviewed by the
police, the NBI agents and DSWD social workers, she could not therefore be expected to intelligibly declare
that accused-appellant’s act of pressing his sex organ against her labia without full entry of the vaginal canal
amounted to rape.
In the decision of the trial court, the testimony on one of the rapes is cited plus the court’s mention of the
jurisprudence on this issue, to wit:
Q:

You said that when Congressman Jalosjos inserted his finger into your vagina, your back was rested on a pillow
and your legs were spread wide apart, what else did he do?

A:

He lifted his shirt, and held his penis; and again “idinikit-dikit niya ang ari niya sa ari ko.” (underscoring
supplied)

Q:

And, after doing that: “Idinikit-dikit niya yong ari niya sa ari ko”; what else did he do?

A:

After that, “Itinutok niya po yong ari niya at idiniin-diin niya ang ari niya sa ari ko.” (underscoring supplied)

(pp. 23, 25 to 30, TSN, 16 April 1997)

It is well-entrenched in this jurisdiction that rape can be committed even without full penetration of the male
organ into the vagina of the woman. It is enough that there be proof of the entrance of the male organ within
the labia of the pudendum of the female organ. (People vs. Mangalino, 182 SCRA 329; People vs. Tismo, 204
SCRA 535; People vs. Bacani, 181 SCRA 393). “Penetration of the penis by entry into the lips of the female
organ suffices to warrant a conviction.” (People vs. Galimba, G.R. No. 111563-64, February 20, 1996 citing
People vs. Abonada, 169 SCRA 530). Hence, with the testimony of Rosilyn that the accused pressed against
(“idiniin”) and pointed to (“itinutok”) Rosilyn’s vagina his sexual organ on two (2) occasions, two (2) acts of
rape were consummated.[22]
Moreover, it must be borne in mind that Rosilyn’s purpose in executing the affidavits on August 22 and
26, 1996 before the Pasay City Police was to charge Simplicio Delantar, not accused-appellant. As aptly
pointed out by the trial court, it is preposterous to expect Rosilyn to make an exhaustive narration of the
sexual abuse of accused-appellant when he was not the object of the said complaint.
Additionally, Rosilyn’s statements, given to the NBI on September 11 and 19, 1996, concerned mainly the
identification of pictures. There was thus no occasion for her to narrate the details of her sexual encounter
with accused-appellant.
As to the interviews and studies conducted by the DSWD, suffice it to state that said meetings with
Rosilyn were specially focused on the emotional and psychological repercussions of the sexual abuse on
Rosilyn, and had nothing to do with the legal actions being prepared as a consequence thereof. Thus, the
documents pertaining to said interviews and studies cannot be relied upon to reveal every minute aspect of the
sexual molestations complained of.
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At any rate, the inconsistencies between the affidavits and Rosilyn’s testimony, if at all they existed,
cannot diminish the probative value of Rosilyn’s declarations on the witness stand. The consistent ruling of
this Court is that, if there is an inconsistency between the affidavit of a witness and her testimonies given in
open court, the latter commands greater weight than the former.[23]
In the third assigned error, accused-appellant attempts to impress upon this Court that Rosilyn gave the
name Congressman Romeo Jalosjos as her abuser only because that was the name given to her by the person
to whom she was introduced. That same name, accused-appellant claims, was merely picked up by Rosilyn
from the name plate, plaque, and memo pad she saw on accused-appellant’s office desk. Accused-appellant
presented his brother, Dominador “Jun” Jalosjos, in an attempt to cast doubt on his culpability. It was
Dominador “Jun” Jalosjos who allegedly met and interviewed Rosilyn at the Dakak office. In advancement of
this theory, accused-appellant cites the fact that out of a total of 16 pictures presented to Rosilyn for
identification, she picked up only 4, which depict Dominador “Jun” Jalosjos. In the same vein, accusedappellant claims that the resulting cartographic sketch from the facial characteristics given by Rosilyn to the
cartographer, resembles the facial appearance of Dominador “Jun” Jalosjos. Accused-appellant also points
out that Rosilyn failed to give his correct age or state that he has a mole on his lower right jaw.
Contrary to the contentions of accused-appellant, the records reveal that Rosilyn positively and
unhesitatingly identified accused-appellant at the courtroom. Such identification during the trial cannot be
diminished by the fact that in her sworn statement, Rosilyn referred to accused-appellant as her abuser based
on the name she heard from the person to whom she was introduced and on the name she saw and read in
accused-appellant’s office. Verily, a person’s identity does not depend solely on his name, but also on his
physical features. Thus, a victim of a crime can still identify the culprit even without knowing his name.
Similarly, the Court, in People v. Vasquez,[24] ruled that:
It matters little that the eyewitness initially recognized accused-appellant only by face… [the witness] …
acted like any ordinary person in making inquiries to find out the name that matched [appellant’s] face.
Significantly, in open court, he unequivocally identified accused-appellant as their assailant.
Even in the case of People v. Timon,[25] relied upon by accused-appellant to discredit his identification,
this Court said that even assuming that the out-of-court identification of accused-appellant was defective,
their subsequent identification in court cured any flaw that may have initially attended it.
In light of the foregoing, Rosilyn’s failure to identify accused-appellant out of the 16 pictures shown to
her does not foreclose the credibility of her unqualified identification of accused-appellant in open court. The
same holds true with the subject cartographic sketch which, incidentally, resembles accused-appellant. As
noted by the trial court, accused-appellant and his brother Dominador Jalosjos have a striking similarity in
facial features. Naturally, if the sketch looks like Dominador, it logically follows that the same drawing would
definitely look like accused-appellant.
Likewise, Rosilyn’s failure to correctly approximate the age of accused-appellant and to state that he has
a mole on the lower right jaw, cannot affect the veracity of accused-appellant’s identification. At a young age,
Rosilyn cannot be expected to give the accurate age of a 56 year-old person. As to accused-appellant’s mole,
the Solicitor General is correct in contending that said mole is not so distinctive as to capture Rosilyn’s
attention and memory. When she was asked to give additional information about accused-appellant, Rosilyn
described him as having a “prominent belly.” This, to our mind, is indeed a more distinguishing feature that
would naturally catch the attention of an eleven year-old child like Rosilyn.
In his fifth assigned error, accused-appellant insists that the words “idinikit,” “itinutok,” and “idiniindiin,” which Rosilyn used to describe what accused-appellant did to her vagina with his genitals, do not
constitute consummated rape. In addition, the defense argued that Rosilyn did not actually see accusedappellant’s penis in the supposed sexual contact. In fact, they stressed that Rosilyn declared that accusedappellant’s semen spilled in her thighs and not in her sex organ.
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Moreover, in his Reply Brief, accused-appellant, citing People v. Campuhan, argued that, assuming that
his penis touched or brushed Rosilyn’s external genitals, the same is not enough to establish the crime of rape.
True, in People v. Campuhan,[26] we explained that the phrase, “the mere touching of the external
genitalia by the penis capable of consummating the sexual act is sufficient to constitute carnal knowledge,”
means that the act of touching should be understood here as inherently part of the entry of the penis into the
labia of the female organ and not mere touching alone of the mons pubis or the pudendum. We further
elucidated that:
The pudendum or vulva is the collective term for the female genital organs that are visible in the perineal area,
e.g., mons pubis, labia majora, labia minora, the hymen, the clitoris, the vaginal orifice, etc. The mons pubis is
the rounded eminence that becomes hairy after puberty, and is instantly visible within the surface. The next
layer is the labia majora or the outer lips of the female organ composed of the outer convex surface and the
inner surface. The skin of the outer convex surface is covered with hair follicles and is pigmented, while the
inner surface is a thin skin which does not have any hairs but has many sebaceous glands. Directly beneath
the labia majora is the labia minora. Jurisprudence dictates that the labia majora must be entered for rape to
be consummated, and not merely for the penis to stroke the surface of the female organ. Thus, a grazing of
the surface of the female organ or touching the mons pubis of the pudendum is not sufficient to constitute
consummated rape. Absent any showing of the slightest penetration of the female organ, i.e., touching of
either labia of the pudendum by the penis, there can be no consummated rape; at most, it can only be
attempted rape, if not acts of lasciviousness.[27]
In the present case, there is sufficient proof to establish that the acts of accused-appellant went beyond
“strafing of the citadel of passion” or “shelling of the castle of orgasmic potency,” as depicted in the
Campuhan case, and progressed into “bombardment of the drawbridge [which] is invasion enough,”[28] there
being, in a manner of speaking, a conquest of the fortress of ignition. When the accused-appellant brutely
mounted between Rosilyn’s wide-spread legs, unfetteredly touching, poking and pressing his penis against her
vagina, which in her position would then be naturally wide open and ready for copulation, it would require no
fertile imagination to belie the hypocrisy claimed by accused-appellant that his penis or that of someone who
looked like him, would under the circumstances merely touch or brush the external genital of Rosilyn. The
inevitable contact between accused-appellant’s penis, and at the very least, the labia of the pudendum of
Rosilyn, was confirmed when she felt pain inside her vagina when the “idiniin” part of accused appellant’s
sex ritual was performed.
The incident on June 18, 1996 was described by Rosilyn as follows:
PROS. ZUNO:
Q.

And, after kissing your lips; after kissing you in your lips, what else did he do?

A.

After that, he was lifting my shirt.

Q.

Now, while he was lifting your shirt, what was your position; will you tell the court?

A.

I was lying, sir.

Q.

Lying on what?

A.

On the bed, sir.

Q.

And, after lifting your shirt, what else did he do?

A.

He spread my legs sir.

Q.

And, after spreading your legs apart; what did he do?

A.

After that, he lifted his shirt and held his penis.
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Q.

And while he was holding his penis; what did he do?

A.

He pressed it in my vagina.

ATTY. FERNANDEZ:
May we request that the vernacular be used?
A.

Tapos po, idinikit-dikit po niya yong ari niya sa ari ko.

PROS. ZUNO:
May I respectfully move that the word: “idinikit-dikit niya ang ari niya sa ari ko,” be incorporated?
Q.

And while he was doing that; according to you, “idinikit-dikit niya ang ari niya sa ari mo;” what did you feel?

A.

I was afraid and then, I cried.

Q.

Will you tell the Court why you felt afraid and why you cried?

A.

Because I was afraid he might insert his penis into my vagina.

Q.

And, for how long did Congressman Jalosjos perform that act, which according to you, “idinikit-dikit niya yong
ari niya sa ari ko?”

COURT:
Place the Tagalog words, into the records.
A.

Sandali lang po yon.

Q.

What part of your vagina, or “ari” was being touched by the ari or penis?

xxx

xxx

xxx

Q.

You said that you felt… I withdraw that question. How did you know that Congressman Jalosjos was doing,
“idinikit-dikit niya yung ari niya sa ari ko?”

A.

Because I could feel it, sir.

Q.

Now, you said you could feel it. What part of the vagina… in what part of your vagina was Congressman
Jalosjos, according to you, “idinikit-dikit niya yong ari niya sa ari mo?”

A.

In front of my vagina, sir.

Q.

In front of your vagina? O.K.; will you tell the Court the position?
Will you describe the position of Congressman Jalosjos when he was doing that. “Idinikit-dikit niya sa ari ko?”

A.

Ide-demonstrate ko po ba?

FISCAL ZUNO:
Q.

Can you demonstrate?

xxx
A.

xxx

xxx

He was holding me like this with his one hand; and was holding his penis while his other hand, or his free hand
was on the bed.

xxx

xxx

xxx

PROS. ZUNO:
Now, according to you, you don’t know how to say it; or what was done to you. Now, will you tell the Court how
can you describe what was done to you?
A.

After he “dinikit-dikit niya yong ari niya sa ari ko; itinutok naman niya ito.”
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O.K. you said “itinutok niya ito;” what else did he do?

PROS. ZUNO:
She is now trying to describe.
COURT:
Translate.
A.

He seems to be “parang idinidiin po niya.”

Q.

Now, what did you feel, when according to you; as I would quote: “parang idinidiin niya?”

A.

Masakit po.

Q.

And, just to make it clear in Tagalog: Ano itong idinidiin niya?

COURT:
Q.

Sabi mo itinutok. Nakita mo bang itinutok?

A.

I saw him na nakaganuon po sa ano niya.

PROS. ZUNO:
Q.

O.K., clarify. You said “nakaganuon siya” what do you mean by “nakaganuon siya?”

A.

He was holding his penis, and then, that was the one which he itinutok sa ari ko.

PROS. ZUNO:
Q.

And, when you said “idinidiin po niya;” to which you are referring? What is this “idinidiin niya?”

A.

Idinidiin niya ang ari niya sa ari ko.

Q.

And what did you feel when you said: he was “idinidiin niya ang ari niya sa ari ko?”

A.

Masakit po.

COURT:
The answer is “masakit po.”
Proceed.
PROS. ZUNO:
Q.

Where did you feel the pain?

A.

Inside my ari po. (Sa loob po ng ari ko.)

xxx

xxx

xxx

PROS. ZUNO:
Q.

And then, after that, what else did he do

A.

After that, he touched my breast, sir.

Q.

And, after touching your breast, what did he do?

A.

And after that I felt that he was (witness demonstrating to the court, with her index finger, rubbing against her
open left palm)

Q.

And after doing that, what else did he do?

A.

After that, he instructed me to go to sleep.

xxx

xxx

xxx
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A.

I put down my clothes and then, I cried myself to sleep, sir.

Q.

Why did you cry? Will you tell the court, why did you cried after putting down your clothes?

A.

Because I felt pity for myself.
(Naaawa po ako sa sarili ko.)

xxx

xxx

x x x.

(Emphasis supplied.)[29]

Even the July 20, 1996 encounter between Rosilyn and accused-appellant would not tax the sketchy
visualization of the naïve and uninitiated to conclude that there was indeed penile invasion by accusedappellant of Rosilyn’s labia. On that occasion, accused-appellant was similarly ensconced between the parted
legs of Rosilyn, except that, this time, Rosilyn was conveniently rested on, and elevated with a pillow on her
back while accused-appellant was touching, poking and pressing his penis against her vagina. Topped with the
thrusting motions employed by accused-appellant, the resulting pain felt by Rosilyn in her sex organ was no
doubt a consequence of consummated rape.
The pertinent portions of Rosilyn’s account of the July 20, 1996 incident is as follows:
PROS. ZUNO:

xxx
Q.

xxx

xxx

The moment when Cong. Jalosjos inserted his finger into your vagina, what was your position?

INTERPRETER:
The witness is asking he (sic) she has to demonstrate?
FISCAL ZUNO:
Q.

Ipaliwanag mo lang?

A.

My back was rested on a pillow and my legs were spread apart.

Q.

You said that when Congressman Jalosjos inserted his finger into your vagina, your back was rested on a pillow
and your legs were spread wide apart, what else did he do?

A.

He lifted his shirt, and held his penis; and again “idinikit-dikit niya ang ari niya sa ari ko.”

Q.

And what did you feel when he was doing that which according to you and I would quote in Tagalog:
“idinikit-dikit niya yong ari niya sa ari ko?”

A.

I was afraid sir.

Q.

And, after doing that: “idinikit-dikit niya yong ari niya sa ari ko,” what else did he do?

A.

After that, “itinutok niya po yong ari niya at idiniin-diin niya ang ari niya sa ari ko.”

Q.

You said: “Congressman Jalosjos itinutok niya yong ari niya sa ari ko; at idiniin-diin niya yong ari niya sa
ari ko;” Now, while he was doing that act, what was the position of Congressman Jalosjos?

A.

His two (2) hands were on my side and since my legs were spread apart; he was in-between them, and doing an
upward and downward movement.

(Witness demonstrated a pushing, or pumping movement)
Q.

For how long did Congressman Jalosjos perform that act, pushing or pumping movement while his penis, or
“ang ari niya ay nakatutok at idinidiin-diin yong ari niya sa ari mo?”

A.

I don’t know.

Q.

And what did you feel when Congressman Jalosjos was making that movement, pushing, or pumping?
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x x x.[30]

The child’s narration of the rape sequence is revealing. The act of “idinikit-dikit niya” was followed by
“itinutok niya xxx at idiniin-diin niya.” The “idiniin-diin niya” was succeeded by “Masakit po.” Pain inside
her “ari” is indicative of consummated penetration.
The environmental circumstances displayed by the graphic narration of what took place at the appellant’s
room from June 14 to June 16 and June 21 to June 22, 1996 are consistent with the complainant’s testimony
which shows that rape was legally consummated.
In the case of People v. Campuhan, the victim put up a resistance --- by putting her legs close together --which, although futile, somehow made it inconvenient, if not difficult, for the accused-appellant to attempt
penetration. On the other hand, the ease with which accused-appellant herein perpetrated the sexual abuse,
not to mention the absence of time constraint, totally distinguishes the instant case from Campuhan. Here, the
victim was passive and even submissive to the lecherous acts of accused-appellant. Thus, even assuming that
his penis then was flaccid, his act of holding, guiding and assisting his penis with his one hand, while touching,
poking and pressing the same against Rosilyn's vagina, would surely result in even the slightest contact
between the labia of the pudendum and accused-appellant's sex organ.
Considering that Rosilyn is a self-confessed sex worker, and the circumstances of the alleged sexual
assault at bar, the defense argued that it is highly improbable and contrary to human experience that accusedappellant exercised a Spartan-like discipline and restrained himself from fully consummating the sexual act
when there was in fact no reason for him not to do so. In the same light, the defense likewise branded as
unnatural the testimony of Rosilyn that accused-appellant contented himself with rubbing his penis clipped
between her thighs until he reached orgasm and desisted from fully penetrating her, when Rosilyn was then
entirely at his disposal.
The defense seems to forget that there is no standard form of behavior when it comes to gratifying one’s
basic sexual instinct. The human sexual perversity is far too intricate for the defense to prescribe certain
forms of conduct. Even the word “perverse” is not entirely precise, as what may be perverse to one may not
be to another. Using a child of tender years who could even pass as one’s granddaughter, to unleash what
others would call downright bestial lust, may be utterly nauseating and repulsive to some, but may peculiarly
be a festive celebration of salacious fantasies to others. For all we know, accused-appellant may have found a
distinct and complete sexual gratification in such kind of libidinous stunts and maneuvers.
Nevertheless, accused-appellant may not have fully and for a longer period penetrated Rosilyn for fear of
perpetrating his name through a child from the womb of a minor; or because of his previous agreement with
his “suking bugaw,” Simplicio Delantar, that there would be no penetration, otherwise the latter would
demand a higher price. This may be the reason why Simplicio Delantar gave his mocking fatherly advice to
Rosilyn that it is bad if accused-appellant inserts his penis into her sex organ, while at the same time ordering
her to call him if accused-appellant would penetrate her. Such instance of penile invasion would prompt
Simplicio to demand a higher price, which is, after all, as the Solicitor General calls it, the peculiarity of
prostitution.
The defense contends that the testimony of Rosilyn that accused-appellant ejaculated on her thighs and
not in her vagina, only proves that there was no rape. It should be noted that this portion of Rosilyn’s
testimony refers to the June 15 and 21, 1996 charges of acts of lasciviousness, and not the rape charges. In
any event, granting that it occurred during the twin instances of rape on June 18 and July 20, 1996, the
ejaculation on the victim’s thighs would not preclude the fact of rape.
There is no truth to the contention of the defense that Rosilyn did not see the penis of accused-appellant.
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As can be gleaned from the above-quoted portions of the transcripts, Rosilyn unequivocally testified that
accused-appellant held his penis then poked her vagina with it. And even if she did not actually see accusedappellant’s penis go inside her, surely she could have felt whether it was his penis or just his finger.
We now come to the issue of whether or not Rosilyn was below twelve (12) years of age at the time the
rape complained of occurred. To bolster the declaration of Rosilyn that she was then eleven years old, the
prosecution presented the following documents:
(1) Rosilyn’s birth certificate showing her birthday as May 11, 1985;[31]
(2) Rosilyn’s baptismal certificate showing her birthday as May 11, 1985;[32]
(3) Master List of Live Births stating that Ma. Rosilyn Delantar was born on May 11, 1985 to Librada Telen as
the mother;[33]
(4) Marked pages of the Cord Dressing Room Book;[34]
(5) Summary of the Cord Dressing Book, showing her birthday as May 11, 1985 and her parents’ (Librada
Telen and Simplicio Delantar) patient file number (39-10-71);[35]
(6) Record of admission showing her parents’ patient number (39-10-71) and confinement at the Jose Fabella
Memorial Hospital from May 5-14, 1985.[36]

It is settled that in cases of statutory rape, the age of the victim may be proved by the presentation of her
birth certificate. In the case at bar, accused-appellant contends that the birth certificate of Rosilyn should not
have been considered by the trial court because said birth certificate has already been ordered cancelled and
expunged from the records by the Regional Trial Court of Manila, Branch 38, in Special Proceedings No.
97-81893, dated April 11, 1997.[37] However, it appears that the said decision has been annulled and set aside
by the Court of Appeals on June 10, 1999, in CA-G.R. SP No. 45289. The decision of the Court of Appeals
was appealed to this Court by petition for review, docketed as G.R. No. 140305. Pending the final outcome of
that case, the decision of the Court of Appeals is presumed valid and can be invoked as prima facie basis for
holding that Rosilyn was indeed eleven years old at the time she was abused by accused-appellant.
However, even assuming the absence of a valid birth certificate, there is sufficient and ample proof of the
complainant’s age in the records.
Rosilyn’s Baptismal Certificate can likewise serve as proof of her age. In People v. Liban,[38] we ruled
that the birth certificate, or in lieu thereof, any other documentary evidence that can help establish the age of
the victim, such as the baptismal certificate, school records, and documents of similar nature, can be
presented.
And even assuming ex gratia argumenti that the birth and baptismal certificates of Rosilyn are
inadmissible to prove her age, the Master List of Live Births and the Cord Dressing Book of Dr. Jose Fabella
Memorial Hospital where Rosilyn was born are sufficient evidence to prove that her date of birth was May 11,
1985. These documents are considered entries in official records, admissible as prima facie evidence of their
contents and corroborative of Rosilyn’s testimony as to her age.
Thus, Rule 130, Section 44, of the Rules of Court states:
Entries in official records. --- Entries in official records made in the performance of his duty by a public
officer of the Philippines, or by a person in the performance of a duty especially enjoined by law, are prima
facie evidence of the facts therein stated.
In Africa v. Caltex, et al., (Phil), Inc., et al.,[39] the Court laid down the requisites for the application of
the foregoing rule, thus:
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(a) That the entry was made by a public officer, or by another person specially enjoined by law to do so;
(b) That it was made by the public officer in the performance of his duties or by such other person in the
performance of a duty specially enjoined by law; and
(c) That the public office or the other person had sufficient knowledge of the facts by him stated, which must
have been acquired by him personally or through official information.

In order for a book to classify as an official register and admissible in evidence, it is not necessary that it
be required by an express statute to be kept, nor that the nature of the office should render the book
indispensable; it is sufficient that it be directed by the proper authority to be kept. Thus, official registers,
though not required by law, kept as convenient and appropriate modes of discharging official duties, are
admissible.[40]
Entries in public or official books or records may be proved by the production of the books or records
themselves or by a copy certified by the legal keeper thereof.[41] It is not necessary to show that the person
making the entry is unavailable by reason of death, absence, etc., in order that the entry may be admissible in
evidence, for his being excused from appearing in court in order that public business be not deranged, is one
of the reasons for this exception to the hearsay rule.[42]
Corollary thereto, Presidential Decree No. 651, as amended by P.D. No. 766,[43] mandates hospitals to
report and register with the local civil registrar the fact of birth, among others, of babies born under their care.
Said Decree imposes a penalty of a fine of not less that P500.00 nor more than P1,000.00 or imprisonment of
not less than three (3) months nor more than six (6) months, or both, in the discretion of the court, in case of
failure to make the necessary report to the local civil registrar.
Hence, under the above-cited P.D. 651, as amended, in connection with Rule 30, Section 44, of the Rules
of Court, it is clear that the Cord Dressing Room Book where the fact of birth, name of the mother and other
related entries are initially recorded, as well as the Master List of Live Births of the hospital, are considered
entries in official record, being indispensable to and appropriate modes of recording the births of children
preparatory to registration of said entries with the local civil registrar, in compliance with a duty specifically
mandated by law.
It matters not that the person presented to testify on these hospital records was not the person who
actually made those entries way back in 1985, but Amelita Avenante, the records custodian of the hospital in
1995. To reiterate, these records may be proved by the presentation of the record itself or by a certified copy
or the legal keeper thereof. Proof of the unavailability of the person who made those entries is not a requisite
for their admissibility. What is important is that the entries testified to by Avenante were gathered from the
records of the hospital which were accomplished in compliance with a duty specifically mandated by law.
Therefore, the Cord Dressing Room Book and the Master List of Live Births of the hospital are
admissible as evidence of the facts stated therein.
The preparation of these hospital documents preceded that of the birth and baptismal certificates of
Rosilyn. They establish independent and material facts prepared by unbiased and disinterested persons under
environmental circumstances apart from those that may have attended the preparation of the birth and
baptismal certificates. Hence, these hospital records, to reiterate, are sufficient to support the testimony of
Rosilyn as to her age.
Consequently, the testimony of Simplicio Delantar that the entries in the birth certificate of Rosilyn are
false and that he merely made them up, particularly her date of birth, was correctly disregarded by the trial
court. It should be noted that the criminal charges for child abuse filed by Rosilyn against him was the direct
cause of his incarceration. This raises a possibility that Simplicio falsely testified in the present case, to get
even with Rosilyn.
Likewise, the trial court correctly disregarded the testimonies of Gloria Binay and Angelito Intruzo
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because the defense failed to prove that they were knowledgeable as to the circumstances of Rosilyn’s birth.
Their testimonies consist mainly of observations tending to show that Rosilyn’s appearance belie her claim
that she was born on May 11, 1985.
In the four instances of acts of lasciviousness allegedly committed on June 29, June 30, July 2, and July 3,
1996 (Criminal Cases Nos. 96-1994, 96-1995, 96-1996, and 96-1997, respectively), the trial court acquitted
accused-appellant on the ground of reasonable doubt as the defense was able to prove that accused-appellant
was not in Manila but either in Dipolog or Dapitan City at the time the lascivious acts were supposedly
committed. The evidence of the defense established that accused-appellant flew to Dipolog on June 28, 1996,
and stayed there until July 9, 1996.
In Criminal Cases Nos. 96-1991 and 96-1998, for two counts of acts of lasciviousness allegedly
committed both in the early mornings of June 19 and July 21, 1996, Rosilyn merely testified that she felt
somebody touching her private part but failed to identify the person who was performing those lecherous acts
as she was too sleepy to wake up. Hence, accused-appellant was likewise acquitted in these cases on the
ground of reasonable doubt.
With respect, however, to the acts of lasciviousness committed in the morning of June 15 and 22, 1996,
and in the evening of June 14, 15, 18, and 21, 1996, as well as the rape perpetrated on June 18, 1996 and July
20, 1996, accused-appellant failed to account for his whereabouts. A careful review of the pertinent transcript
of stenographic notes reveals that accused-appellant did not give any testimony as to where he was at the time
these crimes were committed. Clearly, therefore, the trial court correctly disregarded his unsubstantiated
defense of denial, which cannot prevail over his positive identification by Rosilyn as the culprit.
As regards the charge of acts of lasciviousness committed in the morning of June 16, 1996, accusedappellant claimed that it was impossible for him to have committed the same because he flew to Dipolog on
that day. The records disclose, however, that accused-appellant’s flight was at 9:40 a.m. The possibility,
therefore, of accused-appellant’s having performed the lascivious acts on the victim before he went off to the
airport is not at all precluded. For his failure to prove the physical impossibility of his presence at the Ritz
Towers in the morning of June 16, 1996, when the sexual abuse of Rosilyn was committed, his defense of alibi
must fail.
Article III, Section 5 of Republic Act No. 7610, states:
Child Prostitution and other Sexual Abuse. --- Children, whether male or female, who for money or profit, or
any other consideration or due to the coercion or influence of any adult, syndicate or group, indulge in sexual
intercourse or lascivious conduct are deemed to be children exploited in prostitution and other sexual abuse.
The penalty of reclusion temporal in its medium period to reclusion perpetua shall be imposed upon the
following:
xxx xxx

xxx

(b) Those who commit the act of sexual intercourse or lascivious conduct with a child exploited in prostitution
or subjected to other sexual abuse; Provided, That when the victim is under twelve (12) years of age, the
perpetrators shall be prosecuted under Article 335, paragraphs 3, for rape and Article 336 of Act No. 3815, as
amended, the Revised Penal Code, for rape or lascivious conduct, as the case may be: Provided, That the
penalty for lascivious conduct when the victim is under twelve (12) years of age shall be reclusion temporal in
its medium period; x x x . (Emphasis supplied.)
In People v. Optana,[44] the Court, citing the case of People v. Larin,[45] explained the elements of the offense of
violation of Section 5 (b) of R.A. 7610, or the Child Abuse Law, as follows:

1. The accused commits the act of sexual intercourse or lascivious conduct.
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2. The said act is performed with a child exploited in prostitution or subjected other sexual abuse.
3. The child, whether male or female, is below 18 years of age.
A child is deemed exploited in prostitution or subjected to other sexual abuse, when the child indulges in
sexual intercourse or lascivious conduct (a) for money, profit, or any other consideration; or (b) under the
coercion or influence of any adult, syndicate or group. Under RA 7610, children are “persons below eighteen
years of age or those unable to fully take care of themselves or protect themselves from abuse, neglect,
cruelty, exploitation or discrimination because of their age or mental disability or condition.”
“Lascivious conduct” is defined under Article XIII, Section 32 of the Implementing Rules and Regulation
of R.A. 7610, as follows:
[T]he intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks, or the introduction of any object into the genitalia, anus or mouth, of any person, whether of the
same or opposite sex, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire
of any person, bestiality, masturbation, lascivious exhibition of the genitals or pubic area of a person.
In the case at bar, accused-appellant’s acts of kissing Rosilyn on the lips, fondling her breast, inserting his
finger into her vagina and placing his penis between her thighs, all constitute lascivious conduct intended to
arouse or gratify his sexual desire. Hence, the trial court correctly convicted accused-appellant of violation
of Section 5 (b) of R.A. 7610, or the Child Abuse Law, in Criminal Cases Nos. 96-1987, 96-1988, 96-1989,
96-1990, 96-1992, and 96-1993, charging him with the above-described lascivious acts.
The penalty for violation of Section 5 (b) of R.A. 7610, or the Child Abuse Law, where the victim is
below 12 years of age, is reclusion temporal in its medium period.
The records show that on at least nine (9) separate occasions, the accused-appellant inserted his finger
into the complainant’s vagina. These insertions took place in 1996. A year later, Congress enacted Republic
Act No. 8353, the Anti-Rape law of 1997. It does not apply to this case but it indicates state policy on rape.
The Revised Penal Code is now amended to read as follows:
Article 266-A. Rape; When and How Committed. – Rape is committed –
1. By a man who have carnal knowledge of a woman under any of the following circumstances:
a) Through force, threat or intimidation;
b) When the offended party is deprived of reason or otherwise unconscious;
c) By means of fraudulent machination or grave abuse of authority; and
d) When the offended party is under twelve (12) years of age or is demented, even though none of the
circumstances mentioned above be present.
2. By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act
of sexual assault by inserting his penis into another person’s mouth or anal orifice or any instrument or object,
into the genital or anal orifice of another person. (Emphasis supplied.)
Indicative of the continuing state policy towards rape, the Anti-Rape Law of 1997 now classifies the
crime as an offense against persons. Any public prosecutor, not necessarily the victim or her parents, can
prosecute the case.
The penalties for the crime of rape in the light of various circumstances, which are now set forth and
contained in Article 266-B of the Revised Penal Code, have also been increased.
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Considering that there are neither mitigating nor aggravating circumstance, the trial court correctly
imposed on accused-appellant the maximum penalty of fifteen (15) years, six (6) months and twenty (20) days
of reclusion temporal, which is within the medium period of reclusion temporal medium, pursuant to our
ruling in Dulla v. Court of Appeals.[46] Notwithstanding that R.A. 7610 is a special law, accused-appellant
may enjoy a minimum term of the indeterminate sentence to be taken within the range of the penalty next
lower to that prescribed by the Code.[47] However, the trial court erroneously fixed the minimum term of the
indeterminate sentence at eight (8) years, eight (8) months and one (1) day of prision mayor in its medium
period. In the aforesaid case of Dulla,[48] we held that the penalty next lower in degree to reclusion temporal medium is
reclusion temporal minimum, the range of which is from twelve (12) years and one (1) day to fourteen (14) years and eight (8)
months. Hence, for violation of Article III, Section 5 (b) of R.A. 7610, accused-appellant shall suffer the indeterminate sentence of
twelve years (12) and one (1) day of reclusion temporal, as minimum, to fifteen (15) years, six (6) months and twenty (20) days of
reclusion temporal as maximum.

At the time of commission of the crimes complained of herein in 1996, statutory rape was penalized under
Section 11 of R.A. 7659, which amended Article 335 of the Revised Penal Code, to wit:
When and how rape is committed. --- Rape is committed by having carnal knowledge of a woman under any
of the following circumstances:
1.

By using force or intimidation;

2.

When the woman is deprived of reason or otherwise unconscious; and

3.

When the woman is under twelve years of age or is demented.

The crime of rape shall be punished by reclusion perpetua. xxx.
In statutory rape, mere sexual congress with a woman below twelve years of age consummates the crime
of statutory rape regardless of her consent to the act or lack of it. The law presumes that a woman of tender
age does not possess discernment and is incapable of giving intelligent consent to the sexual act. Thus, it was
held that carnal knowledge of a child below twelve years old even if she is engaged in prostitution is still
considered statutory rape. The application of force and intimidation or the deprivation of reason of the victim
becomes irrelevant. The absence of struggle or outcry of the victim or even her passive submission to the
sexual act will not mitigate nor absolve the accused from liability.[49]
In the case at bar, the prosecution established beyond reasonable doubt that accused-appellant had carnal
knowledge of Rosilyn. Moreover, the prosecution successfully proved that Rosilyn was only eleven years of
age at the time she was sexually abused. As such, the absence of proof of any struggle, or for that matter of
consent or passive submission to the sexual advances of accused-appellant, was of no moment. The fact that
accused-appellant had sexual congress with eleven year-old Rosilyn is sufficient to hold him liable for
statutory rape, and sentenced to suffer the penalty of reclusion perpetua.
As to accused-appellant's civil liability, the amount of moral damages awarded by the trial court for each
count of acts of lasciviousness under Section 5 (b) of R.A. 7610 should be increased from P20,000.00 to
P50,000.00.[50] On the other hand, the award of the amount of P50,000.00 as moral damages for each count
of statutory rape was correct.
In People v. Lor,[51] citing the cases of People v. Victor,[52] and People v. Gementiza,[53] we held that the
indemnity authorized by our criminal law as civil indemnity ex delicto for the offended party, in the amount
authorized by the prevailing judicial policy and aside from other proven actual damages, is itself equivalent to
actual or compensatory damages in civil law. Said civil indemnity is mandatory upon finding of the fact of
rape; it is distinct from and should not be denominated as moral damages which are based on different jural
foundations and assessed by the court in the exercise of sound judicial discretion.[54] Hence, accused-

10/7/2014 3:16 PM

People vs Jalosjos : 132875-76 : November 26, 2001 : J. Ynares-Santiago...

22 of 24

http://sc.judiciary.gov.ph/jurisprudence/2001/nov2001/132875_76.htm

appellant should be ordered to pay the offended party another P50,000.00 as civil indemnity for each count of
rape and acts of lasciviousness.
WHEREFORE, the Decision of the Regional Trial Court of Makati, Branch 62, in Criminal Case Nos.
96-1985 and 96-1986 finding accused-appellant Romeo Jalosjos guilty beyond reasonable doubt of two counts
of statutory rape, and sentencing him to suffer the penalty of reclusion perpetua for each count, is
AFFIRMED. Likewise, the appealed Decision of the Regional Trial Court of Makati, Branch 62 in Criminal
Case Nos. 96-1987, 96-1988, 96-1989, 96-1990, 96-1992, and 96-1993, finding accused-appellant guilty
beyond reasonable doubt of acts of lasciviousness in six counts, is AFFIRMED with MODIFICATIONS. As
modified, accused-appellant is sentenced to suffer, for each count of acts of lasciviousness, the indeterminate
penalty of twelve years (12) and one (1) day of reclusion temporal, as minimum, to fifteen (15) years, six (6)
months and twenty (20) days of reclusion temporal as maximum. Further, accused-appellant is ordered to
pay the victim, Ma. Rosilyn Delantar, the additional amount of P50,000.00 as civil indemnity for each count
of statutory rape and acts of lasciviousness. Finally, the award of moral damages for each count of acts of
lasciviousness is increased to P50,000.00.
SO ORDERED.
Davide, Jr., CJ., Bellosillo, Melo, Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing, Pardo,
Buena, De Leon, Jr., Sandoval-Gutierrez, and Carpio, JJ., concur.
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The parents or the responsible member of the family and the attendant at birth or the hospital or clinic administrator referred
to above shall be jointly liable in case they fail to register the new born child.
xxx

xxx

xxx
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court.
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EN BANC

[G.R. No. 138365. April 16, 2002]

THE PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. SAMSON BARTOLOME
Y ESPIRITU, accused-appellant.
DECISION
VITUG, J.:

The Court must here again make a painstaking effort to assess the conflicting testimony of a rape victim
and that of her alleged tormentor to satisfy the judicial conscience that the horrendous crime has indeed been
committed and that the State can thereby lawfully forfeit the offender’s right to live or to be free.
Samson Bartolome was indicted for rape before the Regional Trial Court (“RTC”), Branch 43, of Virac,
Catanduanes, in an Information that read:
“That on or about 1:00 o’clock in the early morning of November 26, 1994 at sitio Nagpuroc, San Isidro,
Pandan, Catanduanes, Philippines, and within the jurisdiction of this Honorable Court, the above-accused
being the stepfather by means of force and intimidation did then and there willfully, unlawfully and feloniously
have a sexual intercourse with one Lina Trinidad y Bagay, a minor, 12 years old and daughter of accused’s
common-law-wife, against the latter’s consent.”[1]
At his arraignment, the accused pled “not guilty” to the charge; thence, trial proceeded.
The Case for the Prosecution –
On 24 November 1994, close to midnight, 12-year old Lina Trinidad was ready to call it a night and to
join her younger siblings who by then were nestled comfortably at their house in Nagpuroc, San Isidro,
Pandan, Catanduanes, when the accused, Samson Bartolome, the common-law husband of her mother,
arrived drunk. Rosalinda Trinidad had been married to but separated from Lina’s father. Lina served dinner
to Bartolome because her mother was at the time in Virac, Catanduanes. After cleaning up the dinner table,
Lina finally joined her siblings to bed but, first, she gathered something to read to invite sleep. Just as she was
drowsing off, Bartolome jolted her awake. When she opened her eyes, she was surprised to see him lying by
her side. She stood up and tried to excuse herself. Bartolome grabbed her shirt and pulled her back to bed.
He embraced and began caressing Lina, removed her shirt and sucked her nipples. Lina was astounded, she
cried and begged him to stop but her pleas fell on deaf ears. He warned her that if she would not keep silent,
he would cut off her tongue or insert his batangas knife into her vagina. Bartolome, now drowned in his
lustful desires, removed Lina’s panty and mounted her. He inserted his penis into her vagina. The batangas
knife remained a mute but threatening fixture by her side. Lina, although raging with emotions, had to keep
mum all throughout the ordeal.
The younger brother of Lina, Romeo Trinidad, was only an arm’s length away and watched the whole
scene just as it was unfolding before his eyes. Romeo corroborated the testimony of Lina. He said that in the
morning that followed, he accompanied his sister to their uncle Jessie, and they later reported the incident to
the police which forthwith conducted an investigation.
Lina was brought to Pandan District Hospital. Dr. Perlasita G. Buendia, who conducted the physical
examination, made a report; it read:
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“Physical Exam:
Vulva - Abrasion, between inferior aspect of labia majora and labia minora, (L) and (R), about 0.5
cm. in length.
- No bleeding, no hematoma.
Hymen - with laceration at 4, 5, and 9 o’clock.
“Internal Examination:
Admits index finger with difficulty.
“Vaginal Smear for Spermatozoa:
(+) - Non-motile spermatozoa.”[2]
The Defense–
The accused claimed that on the night of the supposed incident, he went to the house of his aunt and had
a drinking spree with a cousin. He could not have, he said, molested Lina, whom he so kindly treated as his
own child after living with her mother, Rosalinda Trinidad, for a good 10 years and with whom he had three
children. He blamed the siblings of Rosalinda with her lawful husband for prompting Lina to fabricate the
rape charge so that he and Rosalinda would sever their relationship.
The trial court found for the prosecution and convicted the accused of the crime with which he was
charged; it held:
“WHEREFORE, in view of all the foregoing, the prosecution having proved the guilt of the accused beyond
reasonable doubt of the crime of Rape as defined and penalized under Article 335 of the Revised Penal Code,
in relation to Republic Act No. 7659, accused Samson Bartolome is hereby sentenced to suffer the penalty of
DEATH to be executed at a date to be set and in the manner provided for by law and to indemnify Lina
Trinidad the amount of Fifty Thousand (P50,000.00) Pesos.”[3]
In this automatic review of his case, the death penalty having been imposed, the accused claims that “I

“THE TRIAL COURT HAS ERRED IN NOT ABSOLVING AND EXCULPATING ACCUSEDAPPELLANT SAMSON BARTOLOME OF THE SERIOUS CRIME CHARGED CONSIDERING THE
PRESENCE OF REASONABLE DOUBT IN HIS FAVOR.
“II

“THE REGIONAL TRIAL COURT HAS COMMITTED A GRAVE ERROR IN IMPOSING THE SUPREME
PENALTY OF DEATH ON THE ACCUSED-APPELLANT DISREGARDING RECENT AND PERTINENT
JURISPRUDENCES ON THE MATTER.”[4]
The Court, in fine, is confronted with the question of whom to believe – the word of the complainant or
that of the accused. The process of ferreting the truth from the conflicting claims of witnesses becomes even
more tedious than usual in crimes of rape for it is only the accused and the complainant who normally can give
the decisive testimony on the case. Obviously, the task falls squarely on the trial court which must come face
to face with the witnesses and observe their demeanor at the stand.[5] It stands to reason that great reliance is
placed by the appellate court on the assessment made by the trial court on the credibility of the witness. This
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case is no exception for, carefully going through the records, the Court finds no cogent reason to make it
depart from the rule.
In a straightforward and candid manner, Lina vouched before the Court the sad saga, unbelievably she
might have herself thought, that had befallen her in the hands of appellant. She testified:
“Q

Specifically sometime on November 25, 1994, do you recall of an incident that happened to you in your
house?

“A Yes, sir.
“Q Please tell the Court.
“A On November 25, 1994, I was in Langob, San Isidro, Pandan, Catanduanes and he (witness pointing to somebody
inside the courtroom) . . .
“Q Who was the person you are referring to?
“A Samson Bartolome.
“Q What happened?
“A In the evening, he arrived in our house and he was very very drunk.
“Q Why was Samson Bartolome in your house?
“A

Because he goes home to our house.

“Q Why is he staying in your house?
“A He is the husband of my mother. He is my stepfather.
“x x x

xxx

xxx

“Q When he arrived in your house, what happened next?
“A He knocked at the door, and I opened it for him. I prepared some food for him and he ate.
“Q After taking his supper, what happened next?
“A He slept by the door while I took my supper and after that, I started reading something.
“Q After reading, what happened next?
“A When I got sleepy, I went to sleep and I noticed later on that he was lying down beside me.
“Q What happened next when you noticed that he was already beside you?
“A I was about to transfer to another place because we were only under one mosquito net but I was not allowed to
leave.
“Q In your estimate, what time was it?
“A About 11:00 o’clock in the evening.
“Q What happened when he prevented you from transferring to another place?
“A Then he kept on embracing me and at the same time undressing me and sucking my nipples.
“Q What did you do when he was at the act of sucking your nipples?
“A I kept on crying and said I don’t want it Papa.
“Q When you uttered those words, what else did he do, if any?
“A Then he said, `where is the Batangas knife, I am going to cut off your tongue.’
“Q After uttering those words, what happened next?
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“A And then he told me, `Stop crying, you can do it.’
“Q After uttering those words, what else did he do, if any?
“A Then he asked me where my mother was and I told him she was in Virac.
“Q After you told him that your mother was in Virac, what did you do?
“A Then, I told him I don’t want it because I might get pregnant. But he told me that just in case I might get
pregnant, we will have it removed.
“Q After that, what happened next?
“A I kept on crying but he said, `where is the Batangas knife, I am going to cut off your tongue.’
“PROS. MORES
“Q After telling you that, what else did he do?
“A He removed my panty.
“Q After removing your panty, what happened next?
“A He raped me.
“Q How did he rape you?
“PROS. MORES
May I beg the kind indulgence of the Honorable Court. At this stage, the complainant is crying as she recalls
what happened to her during that evening in their house.
“A He inserted his penis into my vagina.
“Q What did you feel when you noticed his male organ was inserted into your vagina?
“A It is painful.
“Q After that, what happened next?
“A After that, I thought of leaving, but he would not allow me.
“Q Then, what happened next when he was preventing you from leaving?

“A I was not able to leave that evening, but in the morning I was able to do so.”[6]
Indeed, between the categorical statements of Lina, on the one hand, and the bare alibi of appellant, on
the other hand, there hardly is any contest. Alibi, a self-serving negative evidence, is inherently a weak
defense, and it can be no match to the positive declaration of a witness who is not shown to have such a
compelling ill-motive as to brazenly point an accusing finger at a blameless person. It would be difficult to
imagine a young girl, without being borne with unchaste inklings, to fabricate, without reason, the charge of
rape, set herself up to embarrassment and put to serious jeopardy the life or liberty of an innocent man.
In order that the defense of alibi might, in any case, possibly prosper, it would not suffice that an accused
could prove his being away from, but should likewise show that it would have been physically impossible for
him to be at, the locus criminis at the time of its occurrence.[7] Here, the accused himself admitted that the
house of his aunt and cousin, neither of whom was presented at the witness stand to corroborate the alibi, was
only a kilometer away from where he and the complainant were staying.
Section 11(1) of Republic Act 7659,[8] in relation to Article 335 of the Revised Penal Code, prescribes
the penalty of death when the rape victim is under 18 years of age and the offender is a parent, ascendant,
stepparent, guardian, relative by consanguinity or affinity, within the third civil degree, or the common-law
spouse of the parent of the victim. The concurrence of the minority of the victim and her relationship with the
accused is essential in order to qualify the crime and to warrant the imposition of the death penalty.[9] These
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twin circumstances are requirements that are to be duly and exactingly alleged and proved before the life of
the accused may be taken away by the State.
In this case, the minority of the complainant was shown by her birth certificate,[10] which the prosecution
and the defense stipulated to be genuine.[11] The good evidence of a person’s age, indeed, would be the birth
certificate, being an official record made in the performance of duty by a public officer.[12] The statement in
the information on the relationship of the appellant and the complainant, on the other hand, was not definitive
and precise enough to be considered legally sufficient, for while the information mentioned appellant as a
“stepfather,” he was also alluded to in the same document as just being the common-law husband of
complainant’s mother. In order that the extreme penalty of death could be imposed, the qualifying
circumstances should both be recited in the information and proved in evidence with such equal certainty and
clarity as the crime itself. The imposition by the trial court of the penalty of death must thus be reduced to
reclusion perpetua.
Pursuant to prevailing jurisprudence, the victim is entitled to a civil indemnity of P50,000.00[13] and to
moral damages considered innate in the crime of rape, of P50,000.00.
WHEREFORE, the decision of the court a quo is AFFIRMED with MODIFICATION in that appellant
Samson Bartolome y Espiritu is only found guilty of simple, not qualified, rape and he is hereby meted the
penalty of reclusion perpetua. In addition to the civil indemnity of P50,000.00 awarded below, the Court
likewise awards in favor of complainant Lina Trinidad P50,000.00 moral damages. Costs de oficio.
SO ORDERED.
Bellosillo, Puno, Mendoza, Panganiban, Quisumbing, Ynares-Santiago, De Leon, Jr., SandovalGutierrez, and Carpio, JJ., concur.
Davide, Jr., C.J., Melo, Kapunan, and Austria-Martinez, JJ., on official leave.
Corona, J., took no part in the deliberations.
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vs. Rey, G.R. No. 134527-28, 25 September 2001; People vs. Almazan, G.R. No. 138943-44, 17 September 2001; People vs.
Peleras, et al., G.R. No. 140512, 13 September 2001; People vs. N. Zarte, G.R. No. 129926, 08 October 2001.
[6] TSN, 12 January 1996, pp. 4-8.
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Quimson, G.R. No. 130499, 05 October 2001; People vs. Peleras, G.R. No. 140512, 13 September 2001.
[8] An Act to Impose the Death Penalty on Certain Heinous Crimes, amending for that purpose the Revised Penal Code, as amended,
other Special Laws, and for Other Purposes.
[9] People vs. Licanda, 331 SCRA 357; People vs. Mercado, G.R. No. 139904, 12 October 2001; People vs. Galvez, G.R. No.
136867-68, 24 September 2001; People vs. Dacara, G.R. No. 135822, 25 October 2001.
[10] Exhibit B, Records, p. 129.
[11] Exhibit B-1, Ibid.
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EN BANC

[G. R. No. 140209. December 27, 2002]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. ZAINUDIN DALANDAS,
accused-appellant.
DECISION
CALLEJO, J.:

Before the Court on automatic review is the decision rendered by the Regional Trial Court of
Midsayap, Cotabato, Branch 18, in Criminal Case No. 1816, finding accused-appellant Zainudin
Dalandas guilty beyond reasonable doubt of the crime of rape, imposing on him the supreme
penalty of death, and ordering him to indemnify the victim, Junaida Dalanda, the amount of
P75,000.00 and P50,000.00 as moral damages.[1]
On October 9, 1995, an Information charging accused-appellant with the crime of rape was
filed which reads:
The undersigned accuses ZAINUDIN DALANDAS of the crime of RAPE, committed as follows:
That sometime on August 1994 and subsequent thereto, in the Minicipality of Pikit, Province of Cotabato,
Philippines, the said accused, with lewd design, did then and there, willfully, unlawfully and feloniously have a
carnal knowledge with JUNAIDA DALANDA, mentally retarded against her will.
CONTRARY TO LAW.[2]
During the arraignment, accused-appellant, assisted by counsel, pleaded not guilty. At the
trial, the prosecution presented only two witnesses, namely, private complainant Junaida Dalanda
and her father, Budsal Dalanda, a farmer and a resident of Manaulan, Pikit, Cotabato.
The prosecution adduced evidence that: Private complainant testified that she was 20 years
old. However, she finished only Grades I and II in the Ginalitan Elementary School. Nevertheless,
she knew how to read and to write her name. Accused-appellant was her brother-n-law, being the
husband of her sister Maisalam Dalanda. In August, 1995, accused-appellant convinced private
complainant to have sexual intercourse with her. He held her hands with one hand and covered
her mouth with the palm of his other hand. He undressed her and after removing his clothes, he
had sexual intercourse with her. She could not scream because her mouth was covered. She
held on to the grass and piece of wood near where she was lying down at the time of sexual
intercourse which lasted for about three minutes. She was in normal condition at the time. She
did not report the incident to the police authorities nor to any member of her family.
Budsal Dalanda, a farmer, testified that he had two daughters, Junaida Dalanda and Maisalam
Dalanda. The latter was married to accused-appellant. The couple lived in a house near the
house where Budsal Dalanda and Junaida resided. Junaida was 13 years old, having a mental
defect since childhood. She knew nothing about money. She would not eat even if she was fed.
He learned from his daughter Maisalam that her sister Junaida was pregnant. He confronted
Junaida and the latter told her father that she was raped by accused-appellant. Junaida was
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examined by Dr. Nelson B. Villagonzalo on February 6, 1995 and was found to be five to six
months pregnant.[3] She later gave birth to a baby boy, named Mailam.
Accused-appellant admitted having sexual intercourse with private complainant but alleged
that it was consensual. He testified that he had been married to his wife for twenty years. They
had a two-year old child. He claimed that Junaida was not a mental retardate. On August 24,
1995, at about 10:00 a.m. he was in their house lying down on the floor. His wife was in the market
while his child was sleeping in the other room. Momentarily, Junaida entered the room and without
ado embraced and hugged him. She was so sexually aroused that she wanted to have sex with
him. Accused-appellant agreed with alacrity. She inquired from accused-appellant where his wife
was. He told her that his wife was in the market. Junaida, without much ado, removed her green
polo shirt, malong and underwear. Accused-appellant likewise undressed. The two then had
sexual intercourse which lasted for one hour. Satiated, Junaida left the house and returned to
their house. She and accused-appellant did not have any sexual intercourse anymore after that
incident. Accused-appellant was charged with rape because he failed to pay the “sala” or fine to
the family of Junaida for impregnating her. Accused-appellant further averred that he was a
practicing Muslim and prayed to Allah five times a day even while in jail. He was willing to swear
before the Koran that he was telling the whole truth in court.
On July 30, 1999, the trial court rendered judgment finding accused-appellant guilty beyond
reasonable doubt of qualified rape and meted on him the supreme penalty of death on its finding
that private complainant, a mental retardate was forced by accused-appellant to have sexual
intercourse with him, and that accused-appellant was aware that private complainant was a mental
retardate.
Accused-appellant avers in his Brief that:
I

THE COURT A QUO ERRED IN FINDING THE ACCUSED-APPELLANT GUILTY BEYOND
REASONABLE DOUBT OF THE CRIME OF RAPE UNDER ARTICLE 266-B PAR. 6, NOS. 1 AND 10 OF
THE REVISED PENAL CODE AS AMENDED BY R.A. 8353.
II

ON THE ASSUMPTION THAT THE ACCUSED-APPELLANT COMMITTED THE ACTS COMPLAINED
OF THE COURT A QUO GRAVELY ERRED IN IMPOSING THE DEATH PENALTY IN THE CASE AT
BAR.
Accused-appellant asserts that the prosecution failed to adduce incontrovertible proof that
private complainant was a mental retardate. In fact, accused-appellant insists private complainant
testified that she was in normal condition at the time she was convinced by accused-appellant to
have sexual intercourse with him. The self-serving testimony of Budsal Dalanda, the father of
private complainant that private complainant was a mental retardate since childhood is insufficient
proof that private complainant was a retardate. It behooved the prosecution to have adduced
clinical evidence to prove that private complainant was a mental retardate conformably with the
decision of the Court in People vs. Romeo Cartuano, Jr.[4]
The basic postulate in criminal prosecution anchored on the constitution is that the prosecution
is burdened to prove the guilt of the accused the crime charged beyond cavil of doubt. In this
case, the prosecution was burdened to prove conclusively and indubitably not only that accusedappellant had carnal knowledge of private complainant but also that private complainant was a
mental retardate.
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Mental retardation is a chronic condition present from birth or early childhood and
characterized by impaired intellectual functioning measured by standardized tests. It manifests
itself in impaired adaptation to the daily demands of the individual’s own social environment.
Commonly, a mental retardate exhibits a slow rate of maturation, physical and/or psychological, as
well as impaired learning capacity.[5]
Although “mental retardation” is often used interchangeably with “mental deficiency,” the latter
term is usually reserved for those without recognizable brain pathology. The degrees of mental
retardation according to their level of intellectual function are illustrated, thus:
Mental Retardation

LEVEL

DESCRIPTION
TERM

INTELLIGENCE
QUOTIENT
(IQ RANGE)

I

Profound

Below 20

II

Severe

20-35

III

Moderate

36-52

IV

Mild

53-68

A normal mind is one which in strength and capacity ranks reasonably well with the average of
the great body of men and women who make up organized human society in general, and are by
common consent recognized as sane and competent to perform the ordinary duties and assume
the ordinary responsibilities of life.[6]
The traditional but now obsolescent terms applied to those degrees of mental retardation were
(a) idiot, having an IQ of 0 to 19, and a maximum intellectual factor in adult life equivalent to that of
the average two-year old child; (b) imbecile by an IQ of 20 to 49 and a maximum intellectual
function in adult life equivalent to that of the average seven-year old child; moron or feebleminded,
having an IQ of 50 to 69 and a maximum intellectual function in adult life equivalent to that of the
average twelve-year old child. Psychiatrists and psychologists apply the term “borderline”
intelligence to those with IQ between 70 to 89.[7] In People vs. Palma,[8] we ruled that a person is
guilty of rape when he had sexual intercourse with a female who was suffering from a “borderline
mental deficiency.”
The mental retardation of persons and the degrees thereof may be manifested by their overt
acts, appearance, attitude and behavior. The dentition, manner of walking, ability to feed oneself
or attend to personal hygiene, capacity to develop resistance or immunity to infection, dependency
on others for protection and care and inability to achieve intelligible speech maybe indicative of the
degree of mental retardation of a person. Those suffering from severe mental retardation are
usually undersized and exhibit some form of facial or body deformity such as mongolism, or
gargolism. The size and shape of the head is indicative of microphaly. The profoundly retarded
may be unable to dress himself, or wash or attend to bowel and bladder functions so that his
appearance may be very unclean and untidy unless they receive a great deal of nursing care.
There may be marked disturbance of gait and involuntary movements. Attempts to converse with a
mental retardate may be limited to a few unintelligible sounds, either spontaneous or in response
to attempts that are made by the examiner to converse, or may be limited to a few simple words or
phrases.[9] All the foregoing may be testified on by ordinary witnesses who come in contact with an
alleged mental retardate.
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In People vs. Arnel Almacin,[10] we held that evidence other than a psychometeric evaluation
can prove mental retardation or abnormality. In People vs. Mario Dumanon, et al,[11] a case of
recent vintage, we held that mental retardation can be proved by evidence other than
medical/clinical evidence, such as the testimony of witnesses and even the observation by the trial
court. And the observation of the trial court, its impression of the demeanor and deportment of the
victim and its conclusions anchored thereon are accorded high respect if not conclusive effect on
the appellate court. In State vs. Haner,[12] the Supreme Court of Iowa declared:
Her answers to questions show that she is almost an imbecile, unless she was feigning imbecility. The judge
and jury saw and heard her on the witness stand, and we cannot put ourselves in the place of the judge and
jury. Her appearance and demeanor while testifying were most important considerations in determining her
mental capacity, and, under the circumstance, we think it is not proper to interfere with the verdict. Another
consideration, which, no doubt, had its influence with the court and jury, was that the complainant was a mere
child when this calamity came upon her. She was but little past the age of consent. If she had been under the
age of 13 years, mere carnal knowledge would have constituted the crime of rape without any evidence of
mental weakness or imbecility.
And in People vs. Moreno,

[13]

we likewise held that:

Dr. Cecilia Albaran herself stated that she could conclude, simply on the basis of her observation of the
victim, that the latter had low intelligence. In People v. Rosare, the Court also noted that complainant’s
mental deficiency was so obvious that it was easily observable during preliminary investigation, viz:
‘Her deficient mentality stuck out like a sore thumb at the center. Her bahavior as a mental retardate was so
obvious that even the investigating fiscal, who is not a man of science was able to observe it during
preliminary investigation.’
It goes without saying that there must be some evidence in the record which, if true, will afford
substantive support for such findings and its absence cannot be cured by assuming that the trial
court saw something in the conduct or demeanor of the victim which must have led to the decision
appealed from.[14]
Our pronouncement in People vs. Cartuano, Jr.[15] that a finding of the victim being a mental
retardate must be based on laboratory and psychometric support does not preclude the
presentation by the prosecution of evidence other than clinical evidence to prove the mental
retardation of the victim. We held in said case that clinical evidence is necessary in borderline
cases when it is difficult to ascertain whether the victim is of a normal mind or is suffering from a
mild mental retardation. Medical evidence is not a condition sine qua non in all cases of rape or
sexual crimes for that matter to prove that the victim is a mental retardate or is suffering from
mental deficiency or some form of mental disorder. However, the conviction of an accused of rape
based on the mental retardation of private complainant must be anchored on proof beyond
reasonable doubt of her mental retardation.
In the appeal at bench, the prosecution did not present any clinical evidence to prove that
private complainant was a mental retardate. It relied merely on the testimony of Budsal Dalanda,
the father of private complainant who testified that the latter had a mental defect since
childhood;[16] she did not know anything about money; and she would not eat if she was fed with
food.[17] The prosecution also relied on the testimony of private complainant that she finished only
Grades I and II in the Gintilan Elementary School.[18] The trial court concluded that private
complainant had suffered some mental retardation on the basis of the corroborative testimonies of
private complainant and her father, as well as on its observation that when she testified, private
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complainant had difficulty expressing herself and even failed to recall things spontaneously
although she had the ability, though slowly, to make her perceptions known to others. Her mental
condition necessitated that leading questions to be propounded to her to elicit the truth.
However, based on its analysis of the testimonial evidence adduced by the prosecution and
even of the observations of the trial court on private complainant when she testified, the Court is
convinced that said testimonies and observations are not sufficient proof that private complainant
was a mental retardate and incapable of validly giving consent or opposing the carnal act. Budsal
Dalanda’s claim that his daughter was suffering from a mental defect since childhood was a mere
conclusion. Even if private complainant did not know anything about money or that she would not
eat if she was fed with food, it cannot thereby be conclusively concluded that she was suffering
from a mild mental retardation at the very least. The lack of knowledge about money or her refusal
eat even when fed are not necessarily manifestations of a mental defect or the effects of mental
retardation. It behooved the prosecution to prove that private complainant’s lack of knowledge
about money and her refusal to eat even when fed were caused by, or are manifestations of,
mental retardation or mental deficiency or disorder. Neither does the bare fact that private
complainant finished only Grades I and II in the elementary although she had reached adulthood
constitute proof that private complainant was a mental retardate. In People vs. Libo-on,[19] we
ruled:
xxx However, aside from the testimony that the complainant stopped schooling at the first-grade level and the
report of the social worker that complainant was mentally slow, there is no showing that complainant suffered
from any mental infirmity or weakness which rendered her incapable of giving consent to the carnal act. In
fact, complainant’s testimony that she struggled and cried while accused-appellant was raping her shows that
she was aware of what was being done to her and that she was not giving her consent thereof. xxx.
In an avincular case, People vs. Antonio,[20] we held that scholastic performance is not
necessarily indicative of the mental age of an individual. More telling was the testimony of private
complainant that she herself was convinced by accused-appellant to have sexual intercourse with
him and that she was at that time in normal condition. Even the trial court was taken aback at the
testimony of private complainant and found it imperative to pose questions on her but the latter
stood firm on her claim that she was in a normal condition when she was convinced by accusedappellant, thus:
ATTY. ERAMIS:
Q

You said you have sexual intercourse with the accused only once, is that correct?

A

Yes, sir.

Q

That that sexual intercourse was the result you were seduced by the accused and convinced you
to have that sexual intercourse with him?

A

He convinced me sir.

Q

And you only decided to report the incident to your parents only when you became pregnant?

A

I told that to my father, sir.

ATTY. ERAMIS:

I have no more questions, your Honor.

COURT:

Any re-direct?

FISCAL LINTONGAN: Yes, your Honor.
COURT:

Proceed.

FISCAL LINTONGAN:

10/7/2014 4:15 PM

People vs Dalandas : 140209 : December 27, 2002 : J. Callejo : En Banc

6 of 12

http://sc.judiciary.gov.ph/jurisprudence/2002/dec2002/140209.htm

Q

You said that you were investigated in the police station of Pikit Cotabato and you said that you
signed the document, now who told you to sign?

A

My father, sir.

Q

Do you remember if there was an Interpreter then?

A

Yes, sir.

Q

Do you know Mando Nandalait?

A

I know him, sir.

Q

What did Mando Mandalit do to (sic) the police station?

A

He told something, sir.

Q

What did he tell you?

A

I also (sic) able to sign, sir.

FISCAL LINTONGAN:

That will be all for the witness, your Honor.

COURT:
Q

You told the court that the accused convinced you to have sexual intercourse with him, what were
those convincing words the accused told you?

A

He sexually abused me, your Honor.

Q

Now during that attempt to convince you what was your mental condition?

A

I was in normal condition, your Honor.

Q

You were very much normal when the accused Dalandas approached you telling you to have
sexual intercourse with him?

A

Yes, your Honor, I was in my normal condition when he convinced me.

xxx[21]
When counsel of accused-appellant sought to impeach the testimony of private complainant
and confronted her with her sworn statement bearing a right thumb mark purportedly to be hers,
private complainant spontaneously and intractably denied that the thumb mark appearing on the
said sworn statement were hers even after the trial court warned her of the seriousness of the
charge against accused-appellant and the possibility of him being meted the death penalty. The
trial court was so convinced of the truth of the testimony of private complainant that it ordered
counsel of accused-appellant not to use her sworn statement to impeach her testimony.
ATTY. ERAMIS:

xxx
Q

Part of the record here is a Sworn Statement executed by one Junaida Dalanda which is already
part of the record of this case and below therein is the name Junaida Dalanda and a thumb mark.
Before I will go to that, have you remembered having executed a Sworn Statement in connection
with this case?

A

Yes, sir.

Q

As I have said earlier, part of the record of this case is the Sworn Statement on page 11 which is
purportedly executed by one Junaida Dalanda, please tell us if this has a relation with the one you
executed?

A

This is the one, sir.
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Q

How about this thumb mark above the typewritten name Junaida Dalanda whose thumb mark is
this?

A

It seems to be this is not mine, sir.

COURT: You said that you finished Grade II, do you know how to read and write?
A

Because I studied in Ginatilan, your Honor.

Q

Do you know how to write your name?

A

I know how to write my name, your Honor.

Q

Will you write your name on a piece of paper?
(Witness wrote her name on the piece of paper given by the Presiding Judge.)

Q

Were you invited at the police station at Pikit, Cotabato?

A

There was, your Honor.

Q

At the police station of Pikit were you investigated by the police investigator?

A

I was investigated, your Honor.

Q

After the investigation, were you required to affix your signature in the certain document?

A

There was, your Honor.

Q

Did you affix your signature or you merely affixed your thumb mark?

A

I wrote my name, your Honor. It appears that the witness could write her name.

Q

Let us be clear about this Junaida, this is a very serious case. If the accused is convicted the
maximum penalty is death. Let us go back to the investigation at Pikit PNP Station, did you affix
your thumb mark on a certain document?

A

I have not affixed my thumb mark your Honor.

Q

How about the signature?

A

I wrote my name, your Honor.

COURT: You cannot use that document.
ATTY. ERAMIS: Yes, your Honor.
COURT: Proceed.

xxx[22]
The spontaneous and firm answers of private complainant to the questions propounded by the
court belie the prosecution’s claim that private complainant was a mental retardate or was suffering
from a mental deficiency or disorder.
The aphorism is that findings of facts of the trial court, its calibration and assessment of the
probative weight of the testimony of the witnesses and its conclusions anchored on its findings are
accorded by the Court great respect, if not conclusiveness, because of the unique advantage of
the trial court of monitoring and observing at close range, the conduct, demeanor, deportment as
well as the physical appearance of witnesses. However, the rule is not without exception. The
Court is not bound by said findings and conclusions of the trial court if it ignored, misunderstood or
misinterpreted cogents fact and circumstance which if considered will alter the outcome of the
case.[23]
In the case at bench, the conclusion of the trial court that private complainant had a mental
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capacity equivalent to the age of a 12-year old child on its observation that private complainant had
difficulty in expressing herself and in spontaneously remembering things and that leading
questions had to be used to elicit the truth from her, is tenuous and specious. Admittedly, an adult
female who has a mental age of a 12-year old child is feeble minded. However, a female or a male
for that matter who has a mental age of a 14 or 15 years old child may likewise find difficulty
recollecting things and answering questions spontaneously. The mental age of a 12-year old child
or even a 13 or 14-year old child is hardly discernible unless there is clinical evidence of his or her
mental condition.
Admittedly, accused-appellant did not file any motion in the trial court for a clinical examination
of private complainant. However, it cannot thereby be concluded that he admitted the mental
retardation of private complainant. Indeed, he testified that private complainant freely and
voluntarily consented to having sexual intercourse with him.
The issue that now comes to fore is whether or not the private complainant consented to
having sexual intercourse with accused-appellant. Consent which will be held sufficient assumes
a mental capacity in the person consenting to the extent that she understands and appreciates the
nature of the act of sexual intercourse, its character and the probably or natural consequence
which may attend it.[24] “Against her will,” presupposes and assumes the existence of a will in
relation to the act in question.
In the review of rape cases, the Court is guided by the following principles:
(a) an accusation of rape can be made with facility and while the accusation is difficult to prove, it is even
difficult for the person accused, though innocent, to disprove the charge;
(b) considering that, in the nature of things, only two (2) persons are usually involved in the crime of rape, the
testimony of the complainant should be scrutinized with great caution; and
(c) the evidence for the prosecution must stand or fall on its own merit, and cannot be allowed to draw
strength from the weakness of the evidence for the defense. [25]
We held in People vs. Roberto Mariano[26] that the Court must insure that only the strictest
standard of evidence has been met in order to justify the imposition of the death penalty or even
reclusion perpetua. The exacting standard of proof beyond reasonable doubt acquires more
importance in rape charges since the latter which are easy to concoct but hard for the accused to
disprove and defend. We ruled in People vs. Pablo Dramayo, et al.[27] that there is a need in
criminal cases for the most careful scrutiny of the evidence of the prosecution, both oral and
documentary, independently of whatever defenses are offered by the accused. The proof against
the accused must survive the test of reason; the strongest suspicion must not be permitted to sway
judgment.
In the case at bar, the private complainant , on questions by the trial court testified that she
was forced by accused-appellant to have sexual intercourse with him, thus:
COURT:

xxx

Q

Let us be clarified about the inconsistency in your statement, you .... testified a while ago that the
accused convinced you and you were convinced to have sexual intercourse and you told also
that you were sexually abused by the accused, which is which now?

A

I was forced, your Honor.

Q

Will you demonstrate to the court now how the accused Dalandas forced you to have sexual
intercourse with him?
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A

He held my right hand, your Honor.

Q

And after holding your right hand, what happened next?

A

That was the time that he had sexual intercourse with me, your Honor.

Q

While first, he held your right hand and after holding your right hand what did he do next?

A

He closed my mouth with his hand, your Honor.

Q

After placing his hand on your mouth what did he do next?

A

There is no other thing done by him after he placed his hand on my mouth, your Honor.

Q

How about removing your clothes and underwear, did he do that?

A

Yes, your honor, he removed my panty.

Q

After removing your panty, what did he do?

A

He had sexual intercourse with me, your Honor.

Q

Did you not scream so that the people in the house if there were any come to your aid and
support?

A

None, (sic) your honor.

Q

Why did you not scream, did you like the sexual intercourse made by the accused to you?

A

No, your Honor.

Q

Why did you not scream?

A

I was not able to because he covered my mouth, your honor.

Q

Was the covering with his palm so strong that you cannot open your mouth?

A

Yes, your honor.

Q

Then did you struggle when the accused was trying to have sexual intercourse with you?

A

Yes, your Honor.

Q

What was the form of struggle you made?

A

I was able to struggle by holding from the grasses and wood, your Honor.

Q

What did you do with the wood you took hold?

A

I have to put those woods to our house, your Honor.

Q

You did nothing to the wood, you did not use it to bit the assailant?

A

I was not able to make use of that wood, your Honor.

Q

How about your hands and feet and your mouth, did you use them to extricate from the assault of
the accused?

A

I did not make use of my feet and hands, your Honor.

Q

How many minutes did the sexual intercourse lasted (sic)?

A

I (sic) took sometime, your Honor, three (3) minutes. I was not able to use my feet. (witness
demonstrated by holding her right foot.)

xxx[28]
The Court finds private complainant’s account on how she was deflowered by accusedappellant highly unlikely if not incredible. The Court cannot divine how accused-appellant could
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have forced private complainant into having sexual intercourse with her under the circumstances
she narrated:
(a) Accused-appellant held with one hand, the hand of private complainant and covered her
mouth with his other hand to prevent her from shouting for help. Accused-appellant managed to
have carnal knowledge of her. However, private complainant has not explained how accusedappellant was able to remove her clothes and panties with one hand on her hand and his other
hand over her mouth;
(b) With one hand of accused-appellant holding one of the hands of private complainant and
his other hand pressed over her mouth, we find it incredible that accused-appellant managed to
penetrate her with his penis. There is no evidence that private complainant even tried to move her
hips from side to side to avert coitus with him. In People vs. Ladrillo,[29] we held:
xxx [F]rom her testimony, complainant would have this Court believe that while she was being raped accusedappellant was holding her hand, covering her mouth and gripping his penis all at the same time.
Complainant’s narration is obviously untruthful. If defies the ordinary experience of man. The trule is
elementary that evidence to be believed must not only proceed from the mouth of a credible witness but must
be credible in itself.
(c) One of the hands of private complainant was free. Indeed, she testified that she managed
to hold on to a piece of wood. However, private complainant did not even bother hitting accusedappellant with the piece of wood to disable him;
(d) Private complainant even managed to estimate the duration of the sexual intercourse
declaring that the coitus lasted three (3) minutes. It is incredible that private complainant, if she
was forced by accused-appellant as she claimed, had the presence of mind to time the entire
debilitating and dastardly episode;
(e) If it were true that accused-appellant had ravished her against her will, it behooved private
complainant to have lost no time in reporting the incident to her father and to the police authorities
so that accused-appellant will immediately be apprehended and made to answer for his dastardly
acts. It bears stressing that accused-appellant never threatened before, during and after the
intercourse to kill private complainant or inflict harm on her or her family if she reported the
incident. However, private complainant kept supinely silent about the incident for four or five
months. It was only when her sister, the wife of accused-appellant, noticed that she was pregnant
and informed their father that private complainant was on the family way that private complainant
admitted to her father that accused-appellant was the father of her child. Private complainant
failed to explain to the trial court why she maintained her silence for quite a considerable time. In
People vs. Salazar,[30] we held that:
xxx Similarly disturbing is her silence for almost four (4) long months about her unfortunate ravishment and
only to be broken when she could no longer hide her pregnant state notwithstanding the alleged threat of the
appellant that she and her family will be killed. Her failure to notify the authorities, or at the very least her
parents immediately after her harrowing experience seriously affects the truthfulness of her narration. It
appears to us that the conduct of private complainant is contrary to the natural reaction of an outraged woman
robbed of her honor. xxx.
In sum, then, the prosecution failed to prove the guilt of accused-appellant beyond reasonable
doubt for the crime charged. Hence, he should be acquitted of the said charge.
IN THE LIGHT OF ALL THE FOREGOING, the Decision of the court a quo is hereby
REVERSED and SET ASIDE. Accused-appellant is hereby ACQUITTED of the crime charged.
The Director of the Bureau of Corrections is hereby ordered to release accused-appellant
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immediately from detention unless he is being detained for another cause or charge.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Puno, Vitug, Mendoza, Panganiban, Quisumbing, Ynares-Santiago,
Sandoval-Gutierrez, Carpio, Austria-Martinez, Corona, Carpio-Morales and Azcuna, JJ., concur.
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EN BANC

[G.R. No. 146458. January 20, 2003]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. CAPT. MARCIAL LLANTO
Y LEUTERIO, accused-appellant.
DECISION
PUNO, J.:

The one battle the accused Capt. Marcial Llanto lost was fought against himself. He utterly
failed to measure up to the yardstick of an officer and a gentleman when he was subdued by the
beast in him and he committed lechery upon his minor kin.
On February 29, 2000, an information for rape was filed against the accused Llanto, viz:
“That on or about (the) twelfth day of November, 1999 at Pasay City and within the jurisdiction of this
Honorable Court, the above-named accused, actuated by lust, with use of a knife, through force, violence and
intimidation, and by taking advantage of his moral ascendancy over his twelve (12) year old minor niece
MARIA CRISTY T. BALISI, did then and there willfully, unlawfully and feloniously have carnal knowledge
of Ma. Cristy T. Balisi against her will and consent, to her damage and prejudice in whatever amounts may be
awarded to her under provisions of the Civil Code.
CONTRARY TO LAW.”[1]
The accused pleaded not guilty. Trial ensued.
The records show that Ma. Cristy Balisi was born to Gertrudes Balisi and Raul Balisi on
December 20, 1986. Her parents separated when she was six months old and from then on her
maternal grandmother took care of her until she was eight years old. Her mother lives with her
(Cristy’s) uncle in Litex, Quezon City while her father lives with his common law wife in Calamba,
Laguna.
In 1995, Cristy was entrusted to the care of the accused and his wife, Felicitas Balisi Llanto,
the sister of Cristy’s father. The accused is a member of the Philippine Air Force. They lived in
Clark Airbase, then moved to Mactan Airbase, Lapu-Lapu City, Cebu, and in 1999, transferred to a
house in Villamor Airbase in Pasay City.
On November 12, 1999, only Cristy and the accused were home. The accused’s wife was then
in Tuguegarao, Cagayan, while one of their two sons was in Laguna and the other was in Cebu. At
about 9:00 p.m., while Cristy was studying downstairs, the accused told her that it was already
time to go to bed. The accused pulled her to his room upstairs, removed her shirt, bra and panty.
Cristy cried. He tied her hands, mashed her breasts, kissed her private part, and inserted his two
fingers into her vagina, causing her pain. He inserted his organ into her private part. The whole
time, she could not fight the accused as he tied her hands and held a knife. After satiating his
lust, he threatened her not to tell on him, then untied her hands. That was not the first time the
accused ravished her. When they lived in Cebu, the accused violated her about three times a
week when only the two of them were left in the house.
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The next day, November 13, 1999, Cristy told the accused that she would go to school, but
instead proceeded to her aunt, Dolores Balisi, the sister of the accused’s wife. She divulged to
Dolores her ordeal in the hands of the accused. Dolores brought her to the National Bureau of
Investigation (NBI) where Cristy executed a sworn statement[2] and filled out a complaint sheet.[3]
Dr. Annabelle Soliman examined her and made a medico-genital report.
Cristy denied the claims of the accused’s family that they scolded her for repeatedly stealing
money from them. She also explained that she did not include in her sworn statement that the
accused tied her hands when he committed the lechery on her because she was not asked what
the accused did first before consummating coitus with her.[4]
Dr. Annabelle Soliman, medico-legal officer of the NBI, testified that she examined Cristy Balisi
on November 17, 1999 upon her complaint that the accused had been raping her since 1996, the
last of which was on November 12, 1999. Cristy was twelve years old at the time of the
examination. The findings showed that the victim’s hymen was tall, thick, intact, and distensible or
elastic and there was no sign of extra-genital injury. During the examination on Cristy, a tube 2.5
centimeters in diameter was inserted into her hymenal opening without any injury. Her hymenal
opening is wide at 2.5 centimeters in diameter so as to allow complete penetration by an
average-sized adult Filipino male organ in full erection, about 2.5 centimeters, without producing
genital/hymenal injury.[5] Dr. Soliman opined that it is possible for the hymen to remain intact even
if it had been penetrated several times as the rupture of the hymen depends on the manner of
insertion and the opening of the orifice. If the insertion is gentle, it might not break the hymen. If a
woman is struggling when being raped, the penis might not fully penetrate the hymen, thus
leaving it intact.[6]
Rosalina Chiong, NBI agent, corroborated Cristy’s testimony that she filled out a complaint
sheet.[7] Chiong prepared a request for medico-legal examination[8] then took the victim’s sworn
statement.[9] She also received a copy of the examination results.[10] During her testimony, Chiong
presented a photocopy of a certification from the Office of the Civil Registrar indicating that Cristy
was born to Gertrudes Tullawan and Raul Balisi on December 20, 1986.[11]
The accused took the witness stand. He is a captain of the Philippine Air Force assigned as
officer-in-charge at the Air Force Holding Center of Villamor Air Base. Previously, he was assigned
at Camp Lapu-Lapu, Laoag, Cebu City. He is married and has two children, Jessel aged 25 and
Jonnel, 24.
He narrated that Cristy started to live with his family in 1994 when she was eight years old.
Although she is only his niece, her father being the younger brother of his wife, he and his wife
treated Cristy like a real daughter. They cared for her, supported her schooling and provided her
food, clothing and other needs. Cristy loved him and his wife and had been like a good daughter
to them.
When the accused was assigned at Villamor Air Base in Pasay, Cristy stayed with the
accused’s wife at Clark Air Base. In 1996, when the accused was transferred to the Visayas
Command, the accused’s family, along with Cristy, moved to Cebu. The accused stayed in the
Bachelor Officers Quarters in Camp Lapu-Lapu, Cebu while Cristy resided with the accused’s wife
at the Junior Officers Quarters at Mactan Air Base, Lapu-Lapu, Cebu, an hour’s drive from where
the accused was staying. He rarely went home to Mactan Air Base because of his hectic schedule.
In June 1999, the accused was re-assigned to Manila. The accused, his wife Felicitas and
Cristy transferred to San Pedro, Laguna and stayed with Felicitas’ sister, Elizabeth Balisi. From
there, they transferred to the Airmen’s Village on July 16, 1999.
On November 12, 1999, the alleged date of the rape, the accused was with his elder son,
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Jessel, at Mahada Alpha, Barangay Mayapa, Calamba, Laguna. He left Villamor Air Base at 2:00
p.m. and arrived at Mahada Alpha at 5:00 p.m. At past 5:00 p.m., he met his son Jessel outside
the factory of Yukusha, Philippines where the latter worked. He informed Jessel that his younger
brother Jonnel called up to ask about his petition papers for Canada. After they talked, Jessel
borrowed the accused’s car and had a joy ride with his co-workers while the accused proceeded to
the house Jessel rented. The accused talked with Alma Saberola, the daughter of Jessel’s
landlord. When Jessel arrived at about 7:30 p.m., he told the accused that the car’s headlights
were not functioning. The accused checked the headlights and tried to fix them in vain. So, he
decided to spend the night in Jessel’s place as it was difficult to drive in the dark. He left Calamba
the following morning at 7:00 a.m.
Cristy repeatedly stole money from the accused and his wife, but asked for forgiveness. At
first, the accused forgave her, but the last straw came on November 13, 1999 when he came home
from Calamba. He found out that the one thousand pesos in the pocket of his pants hanging on
the wall was missing. When Cristy arrived, he confronted her about it. The accused and his wife
severely scolded her and even threatened her with a hammer to reform her, but she did not say a
word and just went out of the room. The accused followed her and she returned five hundred
pesos as she had already spent the other five hundred. Later that day, he brought Cristy to
Calamba to tell Jessel that he was fed up with her, then the two went back home to Villamor Air
Base. He decided to stop financing her schooling and to return her to her parents. At 8:00 p.m.,
the accused went to his office and spent the night there. The following day, the accused found out
that Cristy ran away from home. He asked her whereabouts from her relatives and classmates and
learned that Cristy did not go to school nor was she with her Aunt Dolores or her father. He did not
report the matter to the barangay and police authorities, nor did he make it known at the Villamor
Air Base. He suggests that she ran away because of his decision to stop supporting her
schooling.
The accused claims that Cristy filed charges of rape against him upon instigation of her
mother, Gertrudes Tullawan, and a certain Silverio Escobar to extort his P500,000.00 retirement
benefits. Escobar, an NBI agent who was his wife’s kababayan, called him up one time and told
him that a complaint was filed against him, then asked for P500,000.00. The accused did not give
Escobar the money as his conscience was clear. Besides, he did not have any money. The
following day, the accused received a subpoena. It was then that he learned that Cristy,
accompanied by her mother, filed a complaint against him.
It appears that Cristy filed another complaint for rape against the accused and the case is
pending at the Regional Trial Court of Cebu.[12]
The son of the accused, Jessel Llanto, corroborated his father’s testimony that he was with
him on November 12, 1999. His father visited him in Calamba, Laguna to ask if the petition papers
for Canada had already been sent by his aunt, his father’s sister. They met at about 5:30 at the
factory where Jessel worked. They then proceeded to Jessel’s place at about 6:00 p.m. and there
talked about the petition papers. Alma Saberola and the other children of Jessel’s landlord and
some of Jessel’s friends were there. After about an hour, Jessel borrowed the accused’s car and
with a friend named Jonathan and another companion, went to a friend’s place at Palo Alto,
Calamba, Laguna. On their way home, they passed a very big hump, but they were not able to
slow down, causing the front of the car to jerk and destroy the headlights. When they reached
home, Jessel told his father that the headlights were not working. As it was dangerous to drive in
the dark, his father decided to spend the night there and left the following morning for Villamor Air
Base. Later that day, at around 6:00 p.m., his father returned to Calamba with Cristy and told
Jessel that he would return Cristy to her parents as he was fed up with her stealing. Jessel
treated Cristy like his younger sister and begged his father to give her another chance.[13]
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Alma Saberola, Jessel’s landlady and sister of Jessel’s co-worker, corroborated the accused’s
testimony. She met the accused when he visited Jessel in her house on November 12, 1999. The
accused arrived in her house at about 5:30 p.m. while Jessel was out for a joy ride using the
accused’s car. When Jessel brought the car home, its headlights no longer functioned. The
accused thus decided to spend the night at Jessel’s place and left at about 7:00 a.m. the following
day.[14]
Felicitas Balisi, wife of the accused, testified for the defense. She is the older sister of Raul,
Cristy’s father. She has two children with the accused. In 1993, when Cristy was only seven years
old, she started living with her and her family. Felicitas was not particularly delighted with Cristy as
she was hard-headed and not nice. She repeatedly stole money from them from the time she
started living with them. She and her husband brought Cristy with them wherever he was
assigned, first at Clark Air Base, then at Mactan Air Base in Cebu City. In June 1999, Felicitas’
family stayed with her sister, Elizabeth Balisi, in San Pedro, Laguna as the accused was assigned
at Villamor Air Base in Pasay. The following month, Cristy no longer lived with Felicitas’ family.
Felicitas rented a house for Cristy and her mother, Gertrudes Tullawan. They were later joined by
Cristy’s brother, Teodoro, who used to live with Felicitas’ sister, Dolores Balisi, as the latter
supported his studies.
In November 1999, the accused confided to her that he had a problem with a certain Silverio
Escobar who was asking for half a million pesos from him. Escobar was a neighbor of the Balisis
in Ogak, Norte, Tuguegarao and he used to play with Felicitas in the Balisi residence in their
childhood days. Escobar also asked money from Felicitas in October 1999 when she was in
Tuguegarao. He threatened her that if she did not give the amount, he would kill her husband.
Escobar represented to her that he was an NBI agent, but Felicitas learned from the Chief of the
Operation Unit of the NBI that he was not. She saw Escobar talk with Cristy’s mother several times
from September to November 1999. In the year 2000, he reiterated his demand for money, but this
time in whatever amount she could afford. He told Felicitas that the accused raped Cristy. She
was shocked and refused to believe him, and told him that she had no money at that time. But as
he was insistent, she gave him P1,000.00, in addition to the P5,000.00 she gave him in October.
Felicitas contradicted herself in another part of her testimony and stated that she learned of the
rape charges filed by Cristy against her husband in 1999, but could not remember the exact date
as her memory was dulled by an operation for myoma she underwent.[15]
Dolores Balisi, elder sister of Cristy’s father, sided with the accused. She refuted Cristy’s
testimony that right after the accused raped her, Cristy reported to her and she accompanied
Cristy to the NBI, then the latter stayed with her. Dolores went to the accused’s house on
November 1, 1999 and observed that the relationship between Cristy and the accused seemed
normal; Cristy did not reveal to her anything unusual about their relationship. Even the accused
and his wife spoke highly of Cristy as a very good and obedient girl. After Dolores saw Cristy and
her mother on the last week of November 1999, she never saw Cristy again. Cristy’s mother,
Gertrudes Tullawan, informed her that she was already in the custody of the DSWD.
According to Dolores, a certain Silverio Escobar often goes to her house and talks to Tullawan
who lived with Dolores for about a year, from July 1999 to March 25, 2000. Escobar introduced
himself as an NBI agent, but Dolores learned from her friends that he was lying. Cristy’s brother
also lived with Dolores for four years.[16]
The defense also offered the testimony of Arsenio C. Pascual, surgeon and lawyer, and Dr.
Marilyn Ricardo, gynecologist, for them to give their expert opinion regarding the medical certificate
Dr. Soliman issued. They were supposed to testify that although the finding that the hymen is
intact is dispensable in rape cases in general, it negates the charge of rape in Cristy’s case as she
claimed to have been raped at least three times. But the trial court did not allow the presentation
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of these two witnesses as according to it, this Court has ruled that a medical certificate is not even
necessary in rape cases. The prosecution likewise pointed out that their testimonies were not
necessary as the Court has ruled that there could be sexual intercourse without laceration of the
hymen and they never examined the victim.[17]
The trial court upheld the version of the prosecution and sentenced the accused to the
supreme penalty of death, viz:
“WHEREFORE, in view of the foregoing, the Court finds the accused Capt. Marcial Llanto y Leuterio guilty
beyond reasonable doubt of RAPE and is hereby sentence (sic) to DEATH and ordered to pay the victim civil
indemnity in the amount of Php 75,000.00 and moral damages in the amount of Php 50,000.00.”[18]
Hence, the case is before us on automatic review. The defense assails the decision on the
ground that the trial court misappreciated the facts and misapplied the law, and gravely abused its
discretion in not admitting the testimonies of their medico-legal experts.
The appeal is partially meritorious.
The accused avers that the trial court erred in believing Cristy’s testimony that he raped her in
Cebu thrice a week because the accused stayed at the Bachelor Officers Quarters, an hour’s drive
away from where the complainant and the accused’s family stayed. That she was not raped on
November 12, 1999 in Pasay City nor thrice a week in Cebu is confirmed by the gynecological
examination conducted upon her, which showed that her hymen was intact and there was no injury
to her external genitalia. The trial court gravely abused its discretion, according to the defense,
when it refused to admit the testimonies of their medical experts who would have given their expert
opinion that it was improbable for the victim to have been raped three times a week and her hymen
to have remained intact.[19]
That Cristy was allegedly raped by the accused in many instances other than on November 12,
1999 and her hymen remained intact do not lend support to the cause of the accused. In People
v. Caballes,[20] the fourteen year-old victim was raped nine times by her father in a span of four
months. The first time she was raped, her father poked a knife at her, similar to the instant case.
He had his way with her daughter without the latter struggling as she was afraid. She felt pain in
her organ. In the other eight rape instances, the victim also acceded to her father’s advances as
he threatened her. A medical examination upon the victim showed that the victim’s hymen was
thick and very elastic. It had no lacerations and remained intact. The examining physician
presented by the prosecution opined that it is possible for a woman’s hymen to remain intact even
after having been raped if it is lax, thick and elastic. She testified, viz:
“Q-Is it possible for a woman to be raped 9 times and still would not sustain any injury or laceration in her
hymen?
A-As I said depending on the degree of penetration and the force of the penetration. And also depending on
the kind of hymen a woman has.
Q-Can you explain a little more on that?
A-As I said if the woman has a thick, elastic or lax hymen and just a very slight degree of penetration like 1/8,
1/4 fractions proportion, then the hymen may not break. . .”[21]
The trial court convicted the accused of all nine counts of rape. On appeal to this Court, among
the accused’s assignment of errors was that the victim’s intact hymen was inconsistent with her
charges of rape. This Court upheld the conviction as jurisprudence is replete with rulings that
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mere entry of the male organ into the lips of the female organ, without rupture of the hymen or
laceration of the vagina, is sufficient to warrant conviction.
In People v. Santos,[22] the accused was charged of raping the helpless eight-year old
complainant. He assailed the credibility of the victim as according to him it was impossible for her
to have been raped up to twenty times, but her hymen remained intact. The Court found no merit
in the accused’s contention, viz:
“We find no merit in the contention of accused-appellant. Dr. Cenido thoroughly discussed these intriguing
hymenal qualities, but the accused-appellant would, understandably so, pretend to find the whole concept as
obscure. He said that, as a general rule, a hymen that is intact would negate prior sexual intercourse but that
the rule was not absolute as penetration can happen with or without rupturing the hymen. He confirmed
that there were women whose hymens remained intact even after giving birth owing to the fact that their
hymens must be very elastic. . .
The doctor’s conclusions do not establish a novice medical nor legal theory. Our jurisprudence is replete with
cases which would easily lay waste any attempt by accused-appellant to dent the credibility of the victim. The
fact that there was no deep penetration of the victim’s vagina and that her hymen was still intact does not
negate the commission of rape. Rape can be consummated even with the slightest penetration. It is enough
that there is proof of entrance of the male organ into the labia or pudendum of the female organ (footnotes
omitted), or a penetration, however slight of the external genitalia (footnotes omitted).” [23] (emphasis
supplied)
Applying these rulings to the case at bar, it is possible for the victim’s hymen to remain intact
despite repeated sexual intercourse. Dr. Soliman testified that during the examination on Cristy, a
tube 2.5 centimeters in diameter was inserted into her hymenal opening without any injury. Her
hymenal opening is wide at 2.5 centimeters in diameter so as to allow complete penetration by an
average-sized adult Filipino male organ in full erection, about 2.5 centimeters, without producing
genital/hymenal injury.[24] Likewise, whether the accused’s penis fully or only partially penetrated
the victim’s genitalia, it is still possible that her hymen would remain intact because it was thick and
distensible or elastic. We stated in People v. Aguinaldo[25] that the strength and dilability of the
hymen varies from one woman to another such that it may be so elastic as to stretch without
laceration during intercourse, or on the other hand, may be so resistant that its surgical removal is
necessary before intercourse can ensue[26] In some cases even, the hymen is still intact even after
the woman has given birth.[27]
In view of Dr. Soliman’s medical examination and opinion and the foregoing rulings of this
Court that support the finding that a thick and elastic hymen can remain intact despite several
instances of sexual intercourse, we find that the trial court was not in error in not admitting the
expert testimonies of the defense witnesses who did not examine Cristy.
Alternatively, the accused argues that even assuming he had sexual intercourse with Cristy, it
was not shown that he had his way with her through violence or intimidation.[28] Quite the contrary,
Cristy’s testimony shows that she was intimidated. She was afraid and not able to fight and resist
the accused’s advances because he held a knife and tied her hands, viz:
“Q: What did you do when he removed your T-shirt, shorts, bra and panty?
A: I just keep (sic) on crying. I was crying.
Q: Did you not fight back when he removed your T-shirt, shorts, bra and panty?
A: No. sir.
Q: Why?
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A: Because I was afraid of him.
Q: Why were you afraid of him?
A: I was afraid because he was holding a knife.
Q: And after removing your T-shirt, shorts, bra and panty and you felt afraid because he was holding a
knife, what happened next?
A: He tied my both hands.
Q: Will you demonstrate how the accused tied your both hands? Witness demonstrating by raising
her two hands and putting them at the back of her head. After the accused Marcial Llanto tied
your hands at your back, what happened?
A: He started touching me by mashing my breasts.
Q: Besides mashing or touching your breast, what else did he do?
A: He kissed my vagina.
Q: What else happened?
Witness: He inserted his two fingers inside my vagina.
Fiscal Barrera: And what did you feel when he inserted his two fingers inside your vagina?
A: I felt pain. It is (sic) painful.
Q: During the time he fondle (sic) your breasts and put his two fingers inside your vagina, did you fight
back?
A: No, sir.
Q: Why?
A: Because my hands were tied. I could not fight as my two hands were tied and he was holding a
knife and I was afraid.
Q: After he mashed your breast and inserted his two fingers inside your vagina while your two hands
were tied, what happened next?
A: He inserted his penis inside my vagina.
Q: What did you feel when he inserted his penis inside your vagina?
A: I felt pain.
Q: What happened after he inserted his penis inside your vagina?
A: He threatened me not to tell anyone about what happened.
Q: What happened next after he threatened you?
A: He untied me. He removed the tie on my hands.[29]

Cristy’s affidavit also shows that she was threatened with a knife every time the accused raped
her, so she did not fight the accused, viz:
“6. T: Ano ang ginawa ng Tito MARCIAL mo at inirereklamo mo siya ngayon?
S: Ni-rape po niya ako.
7.

T: Kailan ka ni-rape ng Tito MARCIAL mo?
S: December 1, 1996.

8.

T: Ilang beses kang ni-rape ng Tito MARCIAL mo?
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S: Maraming beses na po.
T: Natatandaan mo pa ba ang mga petsa?
S: Hindi po.
T: Kailan yung huling insidente?
S: November 12, 1999.

x x x

x x

x

xxx
18.

T: Papaano ka nire-rape ng Tito MARCIAL mo?
S: Pinapahiga ako sa kama. Hinuhubaran ako, pinapatungan ako tapos ay ipinapasok niya yung
ari niya sa ari ko.

19. T: Bakit hindi ka humihingi ng tulong tuwing nire-rape ka ng Tito MARCIAL mo?
S: Natatakot po ako dahil palagi siyang may hawak ng (sic) kutsilyo na may tela sa tuwing
nire-rape niya ako.
20. T: Para saan yung tela?
S: Iyon po ang ipinanghahawak niya sa kutsilyo.”[30]

Physical resistance need not be proved in rape when intimidation is exercised upon the victim
and the latter submits herself, against her will, to the rapist’s advances because of fear for her life
and personal safety.[31] It suffices that the intimidation produces fear in the mind of the victim that if
she did not submit to the bestial demands of the accused, something far worse would befall her at
the time she was being molested. As held by the Court, “(i)f resistance would nevertheless be
futile because of intimidation, then offering none at all does not mean consent to the assault so as
to make the victim’s submission to the sexual act voluntary.”[32] We have ruled in several rape cases
that threatening the victim with bodily injury while holding a knife or a bolo constitutes intimidation
sufficient to bring a woman to submission to the lustful desires of the molester.[33]
The accused stresses that rape is hard to prove, but harder for him to disprove, though
innocent. Especially when the allegation of rape is based solely on the testimony of the
complaining witness, the latter’s story should be carefully examined and the accused should not
be convicted unless the testimony is impeccable. In assessing Cristy’s credibility, the accused
implores the Court to consider her bad character, shown by her frequently going out with male
companions and coming home late[34] and her penchant for lying such as her alleged report of the
rape to Dolores Balisi which the latter denied. Likewise, the accused faults the trial court for
discarding Dolores’ testimony because blood is thicker than water, so Dolores was expected to side
with the accused. Following this reasoning of the trial court, the accused argues that there was
more reason for Dolores to come to Cristy’s aid because she is a relative by blood, being the
daughter of Dolores’ brother, while the accused is only a relative by affinity.[35] The accused
suggests that Cristy merely fabricated the rape charges to extort his P500,000.00 retirement
benefits and to retaliate against him because he scolded her for stealing money from him and his
wife, neglecting her duties at home, and frequently watching television and gossiping with their
neighbors. It was simply inconceivable for the accused to rape Cristy whom he treated like a family
member.
The accused cannot fault the trial court for relying on Cristy’s sole eyewitness account in
convicting him. This Court has long held that the testimony of a sole eyewitness is sufficient to
support a conviction so long as it is clear, straightforward and worthy of credence by the trial
court.[36] Neither does the self-serving evidence of the accused convince us that Cristy was merely

10/8/2014 8:15 AM

People vs Llanto : 146458 : January 20, 2003 : J Puno : En Banc

9 of 12

http://sc.judiciary.gov.ph/jurisprudence/2003/jan2003/146458.htm

instigated by her mother to file the rape complaint to extort his P500,000.00 retirement benefits.
Nor does the imputation of Cristy’s bad character affect her credibility as the victim’s character is
immaterial in a rape case.[37] Likewise, the testimonies of the defense witnesses on her alleged
stealing are inconsistent and not worthy of credence. The accused testified that Cristy repeatedly
stole money from him and his wife, but at the same time said that she was like a good daughter to
them. His wife Felicitas, on the other hand, testified that Cristy was hard-headed and not nice and
repeatedly stole money from her and her husband since she started living with them in 1993.
Felicitas’ sister, Dolores, stated that the accused and Felicitas spoke highly of Cristy as a good and
obedient girl. Considering these inconsistent testimonies, we are not convinced with the accused’s
allegation that Cristy filed the rape charges in retaliation to his scolding her for stealing money and
deciding to stop financing her schooling.
On the contrary, we have consistently taken judicial notice of the fact that no woman,
especially one so young like Cristy, would concoct a tale of defloration, allow the examination of
her private parts, and undergo the expense, trouble, inconvenience and trauma of a public trial if
she were not motivated by the desire to have the culprit apprehended and punished.[38] Cristy’s
testimony deserves credence over the testimonies of the accused and the trial court correctly held,
viz:
“In this particular case, the minor complainant has been under the care of the accused Marcial Llanto and
Felicitas Balisi Llanto for a period of four years providing for her sustenance, support and education and it
would be unbelievable that a child of such tender age, not exposed to the ways of the world would impute a
crime so serious as rape to the person who took care of her, supported her and sent her to school if it is not
true and she is motivated by the desire to have the accused apprehended and punished to vindicate her
honor.”[39]
Anent the accused’s alibi, suffice it to say that the defense of alibi is inherently weak and easily
fabricated.[40] This cannot prevail over Cristy’s positive identification, unless buttressed by strong
evidence of non-culpability.[41]
The trial court erred, however, when it meted out to the accused the supreme penalty of death
under Article 266-B of the Revised Penal Code which provides that the death penalty shall be
imposed when “the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil degree,
or the common-law spouse of the parent of the victim.”[42] The information reads, viz:
“That on or about (the) twelfth day of November, 1999 at Pasay City and within the jurisdiction of this
Honorable Court, the above-named accused, actuated by lust, with use of a knife, through force, violence and
intimidation, and by taking advantage of his moral ascendancy over his twelve (12) year old minor niece
MARIA CRISTY T. BALISI, did then and there willfully, unlawfully and feloniously have carnal knowledge
of Ma. Cristy T. Balisi against her will and consent, to her damage and prejudice in whatever amounts may be
awarded to her under provisions of the Civil Code.”[43]
The Revised Rules of Criminal Procedure, which took effect on December 1, 2000, require both
qualifying and aggravating circumstances to be alleged in the information, viz:
“SEC. 8. Designation of the offense. – The complaint or information shall state the designation of the offense
given by the statute, aver the acts or omissions constituting the offense, and specify its qualifying and
aggravating circumstances. . .
SEC. 9. Cause of the accusation. – The acts or omissions complained of as constituting the offense and the
qualifying and aggravating circumstances must be stated in ordinary and concise language and not necessarily
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in the language used in the statute but in terms sufficient to enable a person of common understanding to
know what offense is being charged as well as its qualifying and aggravating circumstances and for the court
to pronounce judgment.”
While the rape in the case at bar was committed on November 12, 1999, we shall give
retroactive application to Secs. 8 and 9, supra, as they are favorable to the accused.
In a catena of cases, we have ruled that the allegation that the accused is the “uncle” of the
victim and the latter is his “niece” is not specific enough to satisfy the special qualifying
circumstance of relationship under Art. 266-B, supra. In People v. Lachica,[44] we held:
“If the offender is merely a relation – not a parent, ascendant, step-parent, or guardian or common law spouse
of the mother of the victim – it must be alleged in the Information that he is ‘a relative by consanguinity
or affinity [as the case may be] within the third civil degree.’” (People v. Libo-on, GR No. 136737, May
23, 2001, per Gonzaga-Reyes, J.; People v. Banihit, 339 SCRA 86, 96, August 25, 2000, per Ynares-Santiago,
J. – both citing People v. Ferolino, 329 SCRA 719, 735, April 5, 2000, per Davide, CJ.) Moreover, even if the
relationship by consanguinity or affinity is alleged in the Information, it is still necessary to allege further that
such relationship is within the third civil degree. . .”[45] (emphasis supplied)
Consequently, because of the defect in the information, the accused can only be held liable for
simple rape.
At any rate, the prosecution was not able to prove beyond reasonable doubt the kinship
between the accused and the victim. We ruled in People v. Capili,[46] viz:
“In People v. Liban (345 SCRA 453 [2000]), where the age of the victim was at issue, the Court ruled that the
testimony of the victim was insufficient to establish her minority, but that, further thereto, the prosecution
should present corroborative evidence. In the instant case, the bare statement in passing of Melissa that
appellant “is an uncle,” without any corroborating testimonial or documentary evidence to clearly establish
that relationship, would be insufficient to pass the test set in Liban.”[47] (emphasis supplied)
In the case at bar, the prosecution failed to corroborate Cristy’s testimony that the accused is
her uncle, being the husband of her father’s sister. The accused himself admitted that his wife,
Felicitas, is the sister of Cristy’s father, Raul. Felicitas and her sister, Dolores, confirmed the
accused’s testimony. However, we cannot consider their testimonies corroborative of Cristy’s
testimony. Well-settled is the doctrine that the prosecution bears the burden of proving all the
elements of a crime, including the qualifying circumstances, thus the testimonies of the defense
witnesses cannot be used to benefit the prosecution, to the disadvantage of the accused.[48]
IN VIEW OF THE FOREGOING, we AFFIRM the decision of the trial court with the
MODIFICATION that the accused-appellant is found guilty of the crime of simple rape and
sentenced to suffer the penalty of imprisonment of reclusion perpetua with all its accessory
penalties and to pay the victim P50,000.00 as civil indemnity and P50,000.00 as moral damages.
Costs against the accused-appellant.
SO ORDERED.
Davide, Jr., CJ., Bellosillo, Vitug, Mendoza, Panganiban, Quisumbing, Ynares-Santiago,
Sandoval-Gutierrez, Carpio, Austria-Martinez, Corona, Carpio Morales, Callejo, Sr. and Azcuna, JJ.,
concur.
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EN BANC

[G. R. No. 144305-07. February 6, 2003]

PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. TACIO EMILIO y INTE,
accused-appellant.
DECISION
PER CURIAM:

On May 22, 2000, in Criminal Cases Nos. 97-CR-2738, 97-CR-2739 and 97-CR-2740, the
Regional Trial Court of Benguet, Branch 62, found accused-appellant Tacio Emilio guilty of three
(3) counts of rape of his minor stepdaughter and imposed upon him the penalty of death for each.
The prosecution charged accused-appellant in separate Informations,1 the inculpatory portions
of which read as follows:
Criminal Case No. 97-CR-2738
That on or about the month of October 1995, at Bayabas, Municipality of Sablan, Province of Benguet,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused by means of force,
violence and intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge and
sexual intercourse with his stepdaughter MARIA TERESA ESLAO, a thirteen year old minor.
CONTRARY TO LAW.
Criminal Case No. 97-CR-2739
That on or about the 20th day of October 1996, at Bayabas, Municipality of Sablan, Province of Benguet,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused by means of force,
violence and intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge and
sexual intercourse with his stepdaughter MARIA TERESA ESLAO, a thirteen year old minor.
CONTRARY TO LAW.
Criminal Case No. 97-CR-2740
That on or about the month of October 1995, at Bayabas, Municipality of Sablan, Province of Benguet,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused by means of force,
violence and intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge and
sexual intercourse with his stepdaughter MARIA TERESA ESLAO, a thirteen year old minor.
CONTRARY TO LAW.
When arraigned on March 26, 1997,2 accused-appellant, duly assisted by counsel, pleaded
not guilty to the charges, whereupon joint trial commenced.
Culled from the records of the case are the following facts established by the prosecution:
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Private complainant Maria Teresa Eslao and her half-sister Latifa were born out of wedlock to
Teresita Eslao of Bayabas, Sablan, Benguet. Per her birth certificate,3 she was born on December
11, 1983.
On January 18, 1991, Maria Teresa’s mother Teresita Eslao married accused-appellant4
following which the couple, together with Maria Teresa and Latifa, resided at Teresita’s house in
Sitio Bekes, Bayabas, Sablan, Benguet. Wanting to eke out a more comfortable life for her family,
Teresita went to work in Malaysia on April 18, 1994,5 leaving Maria Teresa and her 4-year old6 sister
Latifa under the care and custody of their stepfather-accused-appellant.
As was her wont, Maria Teresa slept in their living room while accused-appellant and her
half-sister slept at the nearby bedroom.
At around midnight one day in October 1995, 11-year old Maria Teresa was roused from her
sleep by accused-appellant who lay on top of her. By then, the blanket covering her had been
removed and her short pants and underwear pulled down. And accused-appellant was inserting
his penis into her vagina7 on account of which she felt searing pain. Crying unabashedly, she tried
to resist by pushing him but to no avail. After accused-appellant succeeded in having sexual
intercourse with her, he repaired back to the bedroom.
Already exhausted, Maria Teresa eventually fell asleep. She later awoke not long after when
she felt that accused-appellant was again on top of her. Although gripped with fear, she managed
to push him away, drawing accused-appellant to return to the bedroom. She thus remained awake
until daybreak.
Maria Teresa then prepared breakfast and partook of it with her sister and accused-appellant
who looked at her menacingly.8 Around midnight of that day, she again awoke to find accusedappellant on top of her.9 Again, accused-appellant had already pulled down her short pants and
underwear and was inserting his penis into her vagina.10 Overcome by fear, she cried and albeit
she struggled to resist his advances by pushing accused-appellant away, her efforts proved to be
no match to his strength. His lust satisfied, accused-appellant went back to the bedroom.
When morning came, Maria Teresa again prepared and had breakfast with her sister and
accused-appellant. She performed the chores she had been accustomed to doing – washing the
dishes, cleaning the house, and washing their clothes.
Close to a month after the two October 1995 incidents, or in November of the same year,11 she
went to live with her maternal grandmother. It was during this month that her mother Teresita
arrived from Malaysia for a three-week vacation.12 She, however, kept mum about the incidents,
fearful of the repercussions that her revelation might bring.
On October 20, 1996, Maria Teresa and her cousins Jonah Hemeno and Nerissa Bayating13
went to the house of her mother where they were to stay overnight. As she lay asleep between her
cousins in the living room, she awoke to again find accused-appellant on top of her, inserting his
penis into her vagina.14 She thereupon pushed him away by swinging her right hand, causing
accused-appellant to move to her right side to thereby push her cousin Nerissa. She immediately
pulled up her underwear and jogging pants with her right foot,15 and as she rose up crying,
accused-appellant asked her why she reacted that way but she merely cursed him.16 By this time,
Jonah and Nerissa had awakened and asked her why she was crying. Without answering them,
she left and headed toward the house of her grandmother17 to whom she revealed her ordeals.
She did also later reveal her ordeals to her uncles Carlos Mayunget, Paquito Ap-ap and Avelino
Siano who advised her to report to the police.18
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On December 13, 1996, Maria Teresa finally informed, via telephone, her mother who was in
Malaysia about her “Daddy” raping her19 and pleaded with her to come home to attend to the
matter. Her mother did come to the Philippines not long after.
On January 2, 1997, Maria Teresa executed a sworn statement at the Investigation Section of
the Sablan Police Station20 and went to the Provincial Prosecutor’s Office at La Trinidad, Benguet
where she filed the criminal complaints against accused-appellant.21 She then proceeded to the
Municipal Health Office of Sablan, Benguet where Dr. Judith T. Codamon, medico-legal officer of
the municipality, conducted a physical examination on her22 which yielded the following results:
Perineal area - no excoriations, no lesions
Hymen lacerated, 3:00 o’clock position
Vagina admits 2 fingers with ease23
The trial court, brushing aside accused-appellant’s denial, found accused-appellant guilty as
charged in its decision on review, the fallo of which reads verbatim as follows:
WHEREFORE, in view of all the foregoing, the Court finds Tacio Emilio y Inte guilty beyond reasonable
doubt of the crime of rape in three (3) counts as charged in the three Informations, defined and penalized by
Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659, aggravated by the fact that the
accused Tacio Emilio y Inte is the stepfather of the victim, Maria Teresa Eslao, and sentences him to suffer the
penalty of DEATH for each count of rape as charged; to indemnify Maria Teresa Eslao, the victim, the sum of
Seventy Five Thousand (P75,000.00) Pesos for each count of rape; and to pay Maria Teresa Eslao the sum of
Fifty Thousand (P50,000.00) Pesos for each count of rape as moral damages.
Pursuant to Administrative Circular No. 4-92-A of the Court Administrator, the Provincial Jail Warden of
Benguet Province is directed to immediately transfer the said accused Tacio Emilio y Inte to the custody of
the Bureau of Corrections, City of Muntinlupa, Metro Manila.
Conformably with Section 1, Rule 111, Rules of Court, the corresponding filing fee for the Fifty Thousand
(P50,000.00) Pesos herein awarded as moral damages for each count of rape shall constitute a first lien on this
judgment.
Let a copy of this Judgment be furnished to the Provincial Jail Warden of Benguet Province for his
information and guidance.
Let the records of these cases be transmitted to the Supreme Court for automatic review and judgment within
the period provided by law.
SO ORDERED.24
The cases are now before this Court for automatic review pursuant to Article 47 of the Revised
Penal Code, as amended.
Accused-appellant maintains his innocence and assigns the following errors to the trial court:
I. THE TRIAL COURT ERRED WHEN IT DID NOT APPRECIATE THE UNREASONABLY LONG
AND UNEXPLAINED DELAY OF THE PRIVATE COMPLAINANT IN INSTITUTING CRIMINAL
PROCEEDINGS.
II. THE TRIAL COURT ERRED WHEN IT DID NOT APPRECIATE THE LACK OF CREDIBILITY
OF THE PRIVATE COMPLAINANT.
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III. THE TRIAL COURT ERRED WHEN IT DID NOT APPRECIATE THE ODD CONDUCT OF THE
PRIVATE COMPLAINANT IMMEDIATELY FOLLOWING THE ALLEGED RAPE.
IV. THE TRIAL COURT ERRED WHEN IT RELIED ON THE LACK OF MOTIVE OF PRIVATE
COMPLAINANT.
V. THE TRIAL COURT ERRED IN CONVICTING THE ACCUSED WITH A FINDING OF GUILT
BEYOND REASONABLE DOUBT.25

In the main, accused-appellant assails the credibility of Maria Teresa. He posits that her
unreasonable and unexplained delay in reporting the incidents to the proper authorities and to her
relatives renders her testimony highly dubious and suspect.26 He thus proffers that, in all
probability, her charges are fabricated.
This Court is not persuaded. The silence of the offended party in a case of rape, or her failure
to disclose her defilement without loss of time to persons close to her and to report the matter to
the authorities, does not perforce warrant the conclusion that she was not sexually molested and
that her charges against the accused are all baseless, untrue and fabricated.27 If delay in making a
criminal accusation is satisfactorily explained,28 it does not impair the credibility of a witness.
At the time of the rape incidents, Maria Teresa was barely at the threshold of adolescence. Her
assailant is the husband of her mother whom she lived with and treated as her own parent. Her
claim that fear prevented her from at once revealing what had been done to her by accusedappellant whom she had priorly seen fire his gun is not hard to believe. Thus she declared:
Q: In the first two rape incidents, you were raped in 1995. Is that correct?
A:

Yes, Sir.

Q: And when your mother arrived in November of 1995, it was barely less than a month that you were
raped. Is that correct?
A:

Yes, Sir.

Q: But you did not report these two rape incidents that happened in October of 1995 to your mother?
A:

No, Sir.

Q: Why?
A:

I was scared at that time or afraid, if I will tell my mother what happened to me, [accusedappellant] might go after me when I will go out of the house.

Q:

From the time you were raped in 1995 October up to the time you reported the matter to the
Police, did you not have a chance to. . . were you not free to go around Sablan and have the
chance to report to the Police?

A:

No, Sir.
xxx

Q: Your answer to the last question is “haan man”, stated as “No, Sir.” Why?
A:

“Mabutengak gamin ta no kasparigan baka rumuarrak diay balay ta kuna no agipulungak.”
(Interpreted freely as, I was afraid because to my mind if I will go out of the house my
stepfather might go after me because he might think that I will go out and report what
happened to me.) (Emphasis supplied)29

Neither is this Court persuaded by accused-appellant’s contention that the improbabilities and
inconsistencies in Maria Teresa’s testimony with respect to the dates and details of, and her
conduct during and after, the alleged incidents render her accusations baseless.
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Specification of the exact date or time of the commission of the rape is not important30 as this is
not an element of the crime.
As for the alleged discrepancies in Maria Teresa’s statements regarding the number of times
she was mounted on and subsequently raped during the first incident, Maria Teresa had, on crossexamination, satisfactorily clarified that as to the first incident which occurred on a day in October
1995, accused-appellant mounted on her twice but succeeded in having carnal knowledge with her
only during the first.31
At all events, errorless recollection of a harrowing incident cannot be expected of a witness,
especially when she is recounting details of an experience so humiliating and painful as rape.32 As
long as the testimony is consistent on material points, as was Maria Teresa’s, slightly conflicting
statements will not undermine the witness’ credibility nor the veracity of the testimony.33
Accused-appellant focuses on Maria Teresa’s failure to shout during the incidents. Failure of
the victim to shout for help does not, however, negate the commission of rape.34 For, the workings
of the human mind under emotional stress are unpredictable, such that people react differently to
startling situations.35 The explanation of Maria Teresa that extreme fright and shock rendered her
unable to scream for help36 is, to this Court, satisfactory. It bears noting that she not only cried.
She struggled to extricate herself from him during the incidents.
As to the way Maria Teresa comported herself after the rape incidents, the same cannot infirm
her credibility. Being then only 11 in 1995 and 12 in 1996, she should not be judged by the norms
of behavior expected of mature persons.37
The alleged inconsistencies in Maria Teresa’s testimony pertaining to the persons to whom she
reported the incidents prior to reporting them to the police and the exact positions of accusedappellant while he was on top of her are minor details which do not affect the essential integrity
and veracity of her testimony. In fact they tend to buttress, rather than weaken, her credibility
because they erase any suspicion of coached or rehearsed testimony.38
As observed by the trial court:
x x x Her answers were straightforward, categorical and spontaneous. x x x Even when pressed with
embarrassing questions, she answered them bereft of equivocation and stood firm on her experience of
defloration, not once but three times. Absent were telltales (sic) of prevarication in her entire testimony. This
is not to say that her testimony was impeccable. Indeed, because of the long direct and cross-examinations,
Maria Teresa committed, here and there, in her testimony, inconsistencies or contradictions but they refer to
inconsequential details. Her depiction of the three sexual assaults of Tacio Emilio was candid and compatible
with human experience. There were no traces of coached testimony.39
As for the reasons which accused-appellant proffers, as reflected in his following testimony,
could have motivated Maria Teresa’s filing of the charges against him:
Q:

Maria Teresa Eslao, your stepdaughter, who was thirteen (13) years old in 1995 accused you of
three (3) serious offenses of rape, can you tell the Court what reason has she to accuse you of
three (3) serious offenses? Do you know of any reason?

A:

I do now (sic) know, your Honor, but personally maybe that is her way of letting me go and
leave the store so that she will be the one to manage or tend to the store.

Q:

Other than that perception, do you have any good justified reason for her to file these three (3)
cases against you?

A:

I do not know, your Honor, but when they were younger they already showed and told me
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that they don’t like me as their stepfather.
Q: Aside from that, do you have any other reason why Maria Teresa accused you of three (3) counts
of rape?
A:

One reason was when I let her stop going to school.

Q:

Are you telling the Court that these are the three (3) reasons that you perceived and that upon
these reasons she filed these three (3) rape cases against you?

A:

Yes, your Honor.40 (Emphasis supplied),

this Court finds the same unthinkable. It is farfetched to consider or believe that Maria Teresa
would purposely subject herself to the humiliation attendant to an accusation for rape for the
above-mentioned reasons, especially given her tender years and non-exposure to the ways of the
world.
Clutching at straws, accused-appellant claims that it was impossible for him to have raped
Maria Teresa as he is impotent.41 He failed, however, to present evidence to that effect, or that if he
is, that his impotency is absolute. The presumption in favor of his potency42 thus remains.
In fine, Maria Teresa’s testimony not only stood the test of credibility. It was corroborated by Dr.
Codamon’s finding of lacerations in her hymen which, as opined by her, are most commonly
caused by the entry of a turgid penis into the vagina.43
The rape of a stepdaughter by her stepfather is analogous to the sexual assault committed by
a father against his own daughter. The stepfather’s moral ascendancy and influence over his
stepdaughter substitutes for violence and intimidation as an element of rape.44 He does not have to
threaten the stepdaughter because she is cowed into submission when gripped with the fear of
refusing the advances of a person she customarily obeys.45 There is no gainsaying that Maria
Teresa looked upon accused-appellant as an authority figure, her stepfather of more than four
years on whom, by accused-appellant’s own information,46 she was entirely dependent for her
day-to-day needs.
The three informations allege that Maria Teresa was 13 years old at the time of the commission
of the crimes. Her birth certificate47 presented during the trial shows, however, that she was born
on December 11, 1983. Hence, she was 11 years and 10 months old when the first and second
rape incidents took place in October 1995 and 12 years and 10 months Old when the third rape
incident occurred in November 1996. Since the elements of a crime must be set out in the
complaint or information to apprise the accused of the crime of which he is being charged,48 the
allegation in the informations in Criminal Case Nos. 97-CR-2738 and 97-CR-2740 covering the
incidents which occurred in 1995 that Maria Teresa was 13 years old can not be deemed to have
been modified by the date of her birth appearing in the birth certificate. Undoubtedly, however, she
was a minor, below 18 years of age, when the rape incidents of October 1995 took place.
The relationship of accused-appellant to Maria Teresa and her minority (below 18 years of age
at the time of the commission of the crimes) having been alleged and proved, he must be meted
the death penalty following Article 335 of the Revised Penal Code, as amended by R.A. 7659
which provides:
Article 335. When and how rape is committed.
xxx
The death penalty shall also be imposed if the crime of rape is committed with any of the following attendant
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circumstances:
1.
when the victim is under eighteen (18) years of age and the offender is a parent, ascendant,
step-parent, guardian, relative by consanguinity or affinity within the third civil degree, or the common-law
spouse of the parent of the victim.
x x x (Emphasis supplied)
Three members of this Court continue, however, to maintain the unconstitutionality of R.A.
7659 insofar as it prescribes the death penalty. Nevertheless, they submit to the ruling of the
majority to the effect that the law is constitutional and that the death penalty can be lawfully
imposed in the case at bar.
With respect to the civil aspect of the case, this Court further awards to Maria Teresa exemplary
damages, following jurisprudence,49 in the amount of P25,000.00 for each count.
WHEREFORE, the decision of the Regional Trial Court of Benguet, Branch 62 in Criminal Case
Nos. 97-CR-2738, 97-CR-2739 and 97-CR-2740 is AFFIRMED, with MODIFICATION consisting of
the further award to the private complainant Maria Teresa Eslao of P25,000.00 (or a total of
P75,000.00) as exemplary damages.
In accordance with Section 25 of R.A. 7659 amending Article 83 of the Revised Penal Code,
upon the finality of this decision, let the records of these cases be forthwith forwarded to the Office
of the President for possible exercise of the pardoning power.
Costs de oficio.
SO ORDERED.
Davide, Jr., C.J., Bellosillo, Puno, Vitug, Mendoza, Panganiban, Quisumbing, Ynares-Santiago,
Sandoval-Gutierrez, Carpio, Austria-Martinez, Corona, Carpio-Morales, Callejo, Sr. and Azcuna, JJ.,
concur.
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DECISION
VELASCO, JR., J.:
It must be remembered that [rape] is an accusation easy to be made, and hard to be
proved and harder to be defended by the party accused x x x.
— Lord Hale

The Case
[1]
For review before the Court is the January 11, 2005 Decision of the Court of Appeals
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[2]
(CA), affirming the June 26, 2002 Judgment

of the Labo, Camarines Norte Regional Trial

Court (RTC), Branch 64, finding appellant Romeo Buban guilty beyond reasonable doubt of
raping his own daughter, and sentencing him to death.
The Facts
On September 11, 1997, appellant was charged with five (5) counts of rape committed on
[3]
[4]
The
June 1, 3, and 5 and July 5 and 6, 1997 against his then 12-year old daughter, AAA.
Informations read:
Criminal Case No. 97-0226
That on or about in the evening of June 1, 1997 at Sitio Danayan, Barangay San
Roque, Municipality of Capalonga, [P]rovince of Camarines Norte, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, being then the
father of [AAA], by use of force, threats and intimidation, did, then and there, willfully,
unlawfully and feloniously had carnal knowledge with said [AAA], a minor of twelve
(12) years old, against her will.
CONTRARY TO LAW.
Criminal Case No. 97-0227
That on or about in the evening of June 3, 1997 at Sitio Danayan, Barangay San
Roque, Municipality of Capalonga, [P]rovince of Camarines Norte, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, being then the
father of [AAA], by use of force, threats and intimidation, did, then and there, willfully,
unlawfully and feloniously had carnal knowledge with said [AAA], a minor of twelve
(12) years old, against her will.
CONTRARY TO LAW.

Criminal Case No. 97-0228
That on or about in the evening of June 5, 1997 at Sitio Danayan, Barangay San
Roque, Municipality of Capalonga, [P]rovince of Camarines Norte, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, being then the
father of [AAA], by use of force, threats and intimidation, did, then and there, willfully,
unlawfully and feloniously had carnal knowledge with said [AAA], a minor of twelve
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(12) years old, against her will.
CONTRARY TO LAW.
Criminal Case No. 97-0229
That on or about in the morning of July 6, 1997 at Sitio Danayan, Barangay San
Roque, Municipality of Capalonga, [P]rovince of Camarines Norte, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, being then the
father of [AAA], by use of force, threats and intimidation, did, then and there, willfully,
unlawfully and feloniously had carnal knowledge with said [AAA], a minor of twelve
(12) years old, against her will.
CONTRARY TO LAW.
Criminal Case No. 97-0230
That on or about in the evening of July 5, 1997 at Sitio Danayan, Barangay San
Roque, Municipality of Capalonga, [P]rovince of Camarines Norte, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, being then the
father of [AAA], by use of force, threats and intimidation, did, then and there, willfully,
unlawfully and feloniously had carnal knowledge with said [AAA], a minor of twelve
(12) years old, against her will.
CONTRARY TO LAW.

When arraigned on November 10, 1997, appellant pleaded not guilty to the five
[5]
[6]
charges.
He likewise waived his right to pre-trial.
During trial, the prosecution presented
the following witnesses: 1) Dr. Marcelito B. Abas, a medico-legal officer of the Camarines
Norte Provincial Hospital, Daet, Camarines Norte; 2) Melinda Reyes, a social worker; 3)
Jessica Oscillada, a social worker of the Department of Social Welfare and Development
(DSWD) Children’s Home for Girls in Sorsogon, Camarines Sur; and 4) AAA, the minor
victim.
The facts culled from the evidence are as follows:
[7]
AAA was born on August 5, 1984 to appellant Romeo Buban and BBB.
She has a
[8]
twin brother named CCC

and seven other siblings. Her older brothers and sister worked as
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house helpers, while her father worked as a laborer in a fishpond in their barangay. Her mother
[9]
died of hemorrhagic shock on May 27, 1997.
AAA narrated that the first rape occurred at nighttime of June 1, 1997 in the sala of their
[10]
house in DDD,
but she could not recall the date and time of the rape. While her siblings
were sleeping in the room, appellant removed her panty and inserted his finger in her vagina.
Appellant thereafter inserted his penis.

AAA felt pain and her vagina bled.

Appellant

[11]
threatened to roast her alive if she would make noise to awaken her siblings.
AAA did not leave the house despite the incident because no one would take care of her
siblings. Neither did she tell anyone of the rape because she was afraid the appellant would kill
her. The following night of June 3, 1997, the appellant again raped her. Appellant strangled
her and threatened her with a knife. The appellant removed her panty and inserted his penis in
[12]
her vagina but she did not complain because she was being threatened.
AAA was again raped by the appellant in the sala of their house at nighttime of June 5,
1997 while her siblings were asleep. The appellant removed her panty and inserted his penis
into her vagina; then her vagina bled and she felt pain. AAA recalled that the appellant was on
top of her while she was lying on the floor. The appellant was not wearing anything. AAA
[13]
neither fought nor complained because she was threatened by the appellant.
AAA stated that there was an interval of one day between the third and fourth rapes. It
was the nighttime of July 5, 1997

[14]

when the appellant violated her on the fourth occasion

[15]
AAA’s brother, to go to their neighbor’s
inside their bedroom. The appellant told EEE,
house while AAA’s other siblings were sleeping. The appellant removed AAA’s underwear and
inserted his fingers into her vagina. AAA was lying on the floor and her legs were spread
apart. Appellant then mounted AAA and inserted his organ into the latter’s vagina. AAA felt
[16]
pain and her vagina bled.
AAA did not complain because she was afraid of her father.
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[17]
The fifth rape occurred in the daytime of July 6, 1997
also in the room of their
house. The appellant ordered AAA’s siblings to go fishing except AAA’s three-year old sibling
who was asleep in the house. AAA was forced to lie down, in spread eagle position, as the
appellant went on top of her, removed her underwear and inserted his penis into her vagina.
AAA said that she did not shout for help because she feared that the appellant might do the
[18]
same to her sisters. Also, she could not push or beat the appellant because he was bigger.
AAA thereafter told her brother, EEE about what happened. She and her siblings then
reported the incident to the barangay kagawad of Danayan, Kagawad Mauro Dalan and later,
to Kagawad Ramon Nacido. With the assistance of the two barangay officers, they were then
[19]
brought to the police station in Poblacion for a sworn statement.
Ms. Melinda Reyes, a social worker in Capalonga, met AAA on July 8, 1997
complaining about her father’s abuse. After taking AAA to the Camarines Norte Provincial
Hospital for a medical examination, Ms. Reyes assisted AAA in filing charges before the
Municipal Trial Court of Capalonga/Sta. Elena, Camarines Norte. Also, she conducted a
[20]
Social Case Study of AAA and the appellant.
On the other hand, Ms. Jessica Oscillada, a
social worker at the DSWD Children’s Home for Girls, Sorsogon, testified that AAA had been
[21]
residing in the said facility since September 9, 1997.
On July 9, 1997, Dr. Marcelito B. Abas, a medico-legal officer in Camarines Norte
Provincial Hospital, Daet, Camarines Norte conducted a genital examination on AAA. She had
fresh and superficial hymenal lacerations at five (5), eight (8), and eleven (11) o’clock
positions, and deep lacerations at two (2) and six (6) o’clock positions in her vagina which
could have been caused by the penetration of an erect penis. The patient’s vagina admitted one
finger with slight difficulty which indicated that AAA was no longer a virgin. There were no
physical injuries in the surrounding parts of the patient’s vagina. On cross-examination, Dr.
Abas stated that while a hard object or finger may cause the fresh lacerations, a finger could not
cause multiple and deep lacerations. He found no blood or seminal fluid in the patient’s
[22]
organ.
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Appellant, on the other hand, denied all the accusations of his daughter. He testified that
his wife died on May 27, 1997 and was buried the following day. Prayers were held in their
house every afternoon until July 6, 1997. He said that he usually fetched the person who led
the prayers and that after the prayers, he prepared supper for his children and then left to work
in the fishpond. He also said that he worked as a watchman until around 4:00 a.m. Lastly, he
[23]
claimed that he did not know the reason for his daughter’s accusations.
[24]
Although AAA’s sworn statement

mentioned five occasions of rape, the

[25]
Complaint

mentioned only the incident on July 6, 1997, which became the subject of
Criminal Case No. 97-0229. The charges of rape committed on June 1, 3, and 5, and July 5,
1997 were not supported with the required complaints in accordance with Section 5, Rule 110
of the 1985 Rules on Criminal Procedure.

On June 26, 2002, the Camarines Norte RTC rendered the assailed judgment, the fallo of
which reads:
WHEREFORE, in view of the foregoing facts and circumstances, accused ROMEO
BUBAN who is the father of [AAA], a 12-year old minor at the time of the incidents
subject of the above-entitled cases is hereby found GUILTY beyond reasonable doubt of
RAPE defined and penalized under Article 335 of the Revised Penal Code as amended
by Section 11 of R.A. No. 7659. Accordingly, accused ROMEO BUBAN is hereby
sentenced to suffer the maximum penalty of DEATH and to pay the victim [AAA] the
sum of FIFTY THOUSAND PESOS (P50,000.00) as moral damages and SEVENTY
FIVE THOUSAND PESOS (P75,000.00) as civil indemnity and the additional amount of
TWENTY THOUSAND PESOS (P20,000.00) as exemplary damages.
The accused who is presently detained at the Provincial Jail at Daet, Camarines
Norte is ordered immediately transferred to the New Bilibid Prisons, Muntinlupa City.
[26]
SO ORDERED.

The Court observes that the trial court did not explicitly state in the aforequoted fallo
that Criminal Case Nos. 97-0226, 97-0227, 97-0228, and 97-0230 were dismissed. Said
dismissal is however implied from the body of the Judgment where the RTC concluded that

10/8/2014 10:34 AM

G.R. No. 166895

7 of 20

http://sc.judiciary.gov.ph/jurisprudence/2007/jan2007/166895.htm

there was no legal basis to convict the appellant for the alleged rape committed on June 1, 1997
(Criminal Case No. 97-0226), June 3, 1997 (Criminal Case No. 97-0227), June 5, 1997
(Criminal Case No. 97-0228), and July 5, 1997 (Criminal Case No. 97-0230), thus:
While alibi and denial are the weakest defenses, this court, however, would have
no legal basis to convict the accused on the charges of rape allegedly committed on the
private complainant by her father on the following dates: June 1, 1997, June 3, 1997,
June 5, 1997 and July 5, 1997 since the same were not supported with the required
complaints. Under Rule 110, Section 5 of the 1985 Rules on Criminal Procedure, the
offense of rape shall not be prosecuted except upon a complaint filed by the offended
party or her parents, grandparents or guardian. In the case of People vs. Oso, 62 Phil.
271, the Supreme Court held that “where no valid complaint was ever filed and signed
by the offended party, the court does not acquire jurisdiction to try the case even if no
objection thereto was interposed in the trial court or no such error was arraigned or
appeal [sic], questioning the jurisdiction of the lower court as such failure does not cure
a fatal defect and mere silence or acquiescence of the accused cannot confer
[27]
jurisdiction on the court.”

The prosecutor filed a Motion for Reconsideration contending that 1) the Complaint was
supported by AAA’s sworn statement which categorically stated that AAA was raped by the
appellant five (5) times; 2) five (5) Informations were filed against the accused; 3) a resolution
from the provincial prosecutor indicted the accused for five counts of rape; and 4) the law
merely prescribes the filing of a valid complaint by the offended party but does not prescribe
[28]
that a complaint will be filed for each date/count/ occurrence of the offense.

The
Camarines Norte RTC ruled that the Motion for Reconsideration was one day late and denied it
[29]
in its September 6, 2002 Order.
The prosecution did not question anymore the dismissal of
the aforementioned four (4) criminal cases.
The imprecise judgment of the Camarines Norte RTC leaves much to be desired as it
failed to specify the exact criminal case wherein the appellant was convicted and the four other
cases wherein he was exonerated. Trial courts are reminded to be extremely cautious in crafting
the decretal portion of the decision considering that the dispositive portion or the fallo is what
actually constitutes the judgment of the court in a particular case. The body of the decision
which contains the discussion and resolution of factual and legal issues may be relied upon to

know the basis for the decision but nevertheless, it is still the fallo that is the actual
determinant of the rights of the parties and sole basis for execution. Because the fallo is the
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only repository of the dispositions in the case, it has to be clear without equivocation and
complete as to its contents.
Section 2, Rule 120 of the Revised Rules of Criminal Procedure prescribes the contents
of a judgment of conviction, viz:
1.
the legal qualification of the offense constituted by the acts committed by the
accused and the aggravating or mitigating circumstances which attended its commission;
2.
the participation of the accused in the offense, whether as principal,
accomplice, or accessory;
3.
the penalty imposed upon the accused; and
4.
the civil liability or damages caused by his wrongful act or omission to be
recovered from the accused by the offended party, if there is any, unless the enforcement
of the civil liability by a separate civil action has been reserved or waived.

Magistrates must use utmost circumspection in decision writing more particularly with
respect to the fallo of the decision as any vagueness necessarily leads to legal complications
often resulting in delay and more importantly, possible prejudice to the life, liberty, and
property of the accused or to the interests of the State and the private complainant. The
accused could have filed a motion for the modification of the assailed judgment under Section
7, Rule 120 to clarify the fallo but missed the opportunity. The trial court could have specified
the criminal case where the appellant was convicted in its September 6, 2002 Order denying the
Motion for Reconsideration of the Assistant Provincial Prosecutor but likewise failed.
Notwithstanding the inability to take the appropriate measures to correct the June 26,
2002 Judgment, the accused through his counsel Public Defender Victoria D. Reyes, in her
Opposition to the Motion for Reconsideration, admitted that the conviction of appellant
[30]
Even appellant’s appeal specifically refers to
referred to Criminal Case No. 97-0229.
Criminal Case No. 97-0229; it leaves no doubt as to the subject of the instant appeal.
The Issue
The sole issue raised by the appellant before the CA, which was reiterated before this
Court, is whether:
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THE COURT A QUO GRAVELY ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY BEYOND REASONABLE DOUBT IN CRIMINAL CASE NO. 97-0229
ALLEGEDLY COMMITTED ON JULY 6, 1997 DESPITE INSUFFICIENCY OF
EVIDENCE.

Appellant contends that the prosecution failed to establish the fact of rape allegedly
committed on July 6, 1997. He points out the inconsistency in the private complainant’s
testimony that the interval between the third and fourth rapes was only one day in contrast to
the Informations which stated that the third rape happened on June 5, 1997 and the fourth rape
transpired on July 5, 1997—an interval of more than one (1) month.
Taganna,

Citing People v.

[31]

appellant argues that while the precise date and time are not essential in rape,
nevertheless, it must be stated as near the actual date as the information will permit. Otherwise,
[32]
he will be denied his constitutional right to be informed of the charges against him.
Appellant further argues that private complainant’s testimony was unreliable. During the
direct examination, he pointed out that AAA told the trial court that there was successful
penetration of the penis. When cross-examined, however, AAA stated that only a finger
penetrated her organ. Appellant further noted that based on the Information, the fourth rape
happened at nighttime, but AAA later testified that it happened at daytime; and that AAA also
testified that her siblings were asleep when all the five (5) rapes were committed, as opposed to
their being sent away from the house. Moreover, since the house was not lighted during the
alleged rapes, appellant argues that the private complainant could not have recognized her
assailant. Lastly, appellant claims that private complainant bore grudges against him for the
corporal punishment she received from the latter, and theorizes that AAA may have wanted to
[33]
be free from his cruelty so she filed a case against him.
The Court’s Ruling
We DENY the petition.

We find no reversible error in the CA’s and trial court’s appreciation of the evidence
against the appellant. Appellant’s arguments deserve scant consideration.
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[34]
As amended by Republic Act No. 7659, Article 335 of the Revised Penal Code,
which is applicable to the case at bar, provides:
Art. 335. When and how rape is committed. — Rape is committed by having carnal
knowledge of a woman under any of the following circumstances:
1.
2.

By using force or intimidation;
When the woman is deprived of reason or otherwise unconscious; and

3. When the woman is under twelve [12] years of age or is demented.
The crime of rape shall be punished by reclusiόn perpetua.
Whenever the crime of rape is committed with the use of a deadly weapon or by two
or more persons, the penalty shall be reclusiόn perpetua to death.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of
the following attendant circumstances:
1.
when the victim is under eighteen (18) years of age and the offender is a
parent, ascendant, step-parent, guardian, relative by consanguinity or affinity within the
third civil degree, or the common-law spouse of the parent of the victim.

The elements of rape under the aforequoted provision are:
[35]
1) The offender is a man;
2) The offender had carnal knowledge of a woman; and
3) The said act was committed with the use of force or intimidation, or the woman is
deprived of reason or otherwise unconscious, or the woman is under 12 years of
age or is demented.
Anent the first element, there is no doubt that the offender is a man—the accusedappellant Romeo Buban. On the second element, the prosecution was able to establish the fact
that the appellant had sexual intercourse with AAA. AAA testified that on five (5) occasions,
appellant inserted his penis into her vagina. The medico-legal officer supports this fact with his
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testimony and undisputed findings of multiple and deep lacerations in AAA’s vagina; thus, he
concluded that she was no longer a virgin. With regard to the third element, on the
circumstances in which rape was committed, we have held that the element of force or
intimidation is not essential in case of rape committed by a father against his own daughter,
since the former’s superior moral ascendancy or influence substitutes for violence and
[36]
intimidation.
The unique treatment of rape by a father against his daughter is explicated in People v.
Matrimonio:
In a rape committed by a father against his own daughter, the former’s moral
ascendancy and influence over the latter substitutes for violence or intimidation. That
ascendancy or influence necessarily flows from the father’s parental authority, which the
Constitution and laws recognize, support and enhance, as well as from the children’s duty
to obey and observe reverence and respect towards their parents. Such reverence and
respect are deeply ingrained in the minds of Filipino children and are recognized by law.
Abuse of both by a father can subjugate his daughter’s will, thereby forcing her to do

[37]
whatever he wants.

Even if we concede that force or intimidation is essential to a conviction for rape;
nevertheless, we have no reason to doubt AAA’s testimony that appellant threatened to roast her
alive and to kill her with a knife; moreover, he strangled and forced her to lie down on one
occasion of rape. Fear and apprehension of bodily harm resulted from the threats and willful
acts and conduct of appellant coupled with the fact that her will to resist had been overpowered
by the latter’s moral authority. Hence, intimidation was adequately proved. Lastly, the
attendant circumstances of AAA’s relationship with the appellant and AAA’s being a minor at
the time of the rape were sufficiently alleged in the Informations and proven during trial
through the presentation of AAA’s birth certificate.
Appellant Buban contends that AAA’s testimony is teeming and fraught with
contradictions and hence, unreliable.
We DISAGREE.
AAA’s testimony remains credible despite the inconsistencies. In People v. Antonio, we
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held that:
The alleged inconsistencies are inconsequential considering that they refer to trivial
matters which have nothing to do with the essential fact of the commission of rape, that
is carnal knowledge through force or intimidation. Discrepancies and inconsistencies in
the testimony of a witness referring to minor details, and not in actuality touching upon
the central fact of the crime, do not impair her credibility. If at all, they serve as proof
[38]
that the witness is not coached or rehearsed.

AAA categorically stated that she was raped by the appellant five (5) times. Through
threats and force, appellant was able to have carnal knowledge of his own daughter. The fact of
the commission of the rape remains. It is a basic principle in rape cases that the precise time of
the commission of rape is not an essential element. In fact, “even a variance of a few months
between the time set out in the indictment and that established by the evidence during trial has
been held not to constitute an error so serious as to warrant reversal of a conviction solely on
[39]
that score.”
In People v. Taganna, the variance between the date in the indictment and that
established during trial was three years; hence, we held that the guilt of the accused was not
proved beyond reasonable doubt. The rationale behind the ruling in said case is “to afford the
defendant an opportunity to prepare an intelligent defense and avoid surprise and substantial
[40]
prejudice to the defense.”
In the case at bar, the period between the third and fourth rapes
is one (1) month based on the Informations, and one (1) day based on AAA’s testimony. The
discrepancy is not so serious as to create a reasonable doubt that appellant indeed committed
the crime and not enough as to throw him off guard and prevent him from defending himself in
court.
Anent the issue of whether the rapes were committed during nighttime or daytime, the
Informations stated that the first four rapes were committed in the evening while the fifth rape
was committed in the morning. On cross-examination, AAA testified that the fourth rape was
committed during daytime. To reiterate, the precise date and time of the commission of rape are
not essential elements of it. The gravamen of the offense is sexual intercourse without
[41]
consent.

Also, it is easy to understand how private complainant can confuse one rape for
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the other since there were five (5) occasions of rape done to her. The inconsistency, therefore,
is negligible.
With regard to whether it was appellant’s penis or finger which was inserted into the
private complainant’s organ, the alleged “discrepancy” in the testimony can be traced to the
defense counsel’s confusing question. Based on the records, defense counsel asked AAA, “Did
it not come into your mind that what your father inserted in your vagina was his finger?” to
[42]
which AAA replied, “Yes sir.”
The counsels eventually argued because the witness was
obviously confused by the question. She later admitted that she did not understand the
[43]
question.

Certainly, the question was unfair to the private complainant. The question was

confusing and complicated even for an average person. The presiding judge even made the
observation that the witness was an unlettered probinsiyana.

[44]
She had enough difficulty in

recalling her horrendous fate in the hands of her own father; the least the counsels could have
done was to be more sensitive to her age and personal circumstances. In this regard, it seems
that private complainant’s doubt on what was inserted stemmed from the confusing question of
the defense counsel. In any case, the inconsistency in private complainant’s testimony is
minor. The essential fact of forcible sexual intercourse was established.
Moreover, AAA testified that on the first rape, appellant first inserted his finger, and later
his penis, into her vagina. In the next four rapes, appellant inserted his penis into her vagina.
On cross-examination, AAA said that in the first three rapes, appellant inserted his finger into
her vagina, but when appellant later tried to insert his penis, he was not successful. On the
fourth and fifth rapes, appellant was able to insert his penis into her vagina. The
inconsistencies are to be expected from a minor who had no knowledge of sexual intercourse.
Private complainant nevertheless became more specific upon further questioning and was able
to clarify more details.
As regards the lack of illumination inside the house, AAA testified that despite the
unlighted kerosene lamp, it was not totally dark. She was certain it was appellant who raped
[45]
her because he is her father.
With regard to whether her siblings were asleep in the house
in all the five (5) rapes, AAA testified that her siblings were asleep in the first four rapes. On
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the fifth rape, they were sent away to go fishing except the three-year old sibling who remained
[46]
asleep in the house.
Therefore, we do not see any discrepancy in her testimony in this
respect.
Private complainant’s testimony is reliable considering her circumstances. AAA could
not read and write; she did not even finish Grade 1. She was only 12 years old at the time of
the abuse and was just 13 years old at the time of trial. She had difficulty understanding some
of the questions propounded to her during the oral examination. The inconsistencies are trivial
and forgivable, since a victim of rape cannot possibly give an exacting detail for each of the
previous incidents since these may just be but mere fragments of a prolonged and continuing
[47]
nightmare, a cavalry she might even be struggling to forget.

In the case at bar,
inconsistencies are to be expected from a minor victim like the private complainant. Also, we
held in People v. Mahinay that:
For a discrepancy or inconsistency in the testimony of a witness to serve as basis for
acquittal, such must refer to the significant facts vital to the guilt or innocence of the
accused for the crime charged. An inconsistency which has nothing to do with the
elements of the crime cannot be a ground for the acquittal of the accused. Even if the
offended party may have erred in some aspects of her testimony, the same does not
necessarily impair her testimony nor corrode her credibility. x x x What is vital is that
the act of copulation be proven under any of the conditions enumerated in Article 335 of

[48]
the Revised Penal Code, as amended by Republic Act No. 7659.

Despite said discrepancies, AAA was able to describe how each rape was done to her.
During trial, the trial court was convinced that her answers to the questions, especially from
the defense counsel, were “straightforward as to be expected from an honest and credible
[49]
The trial court was in the best position to assess the credibility of the witness
witness.”
and thus, its appreciation of the private complainant’s testimony deserves full probative weight.
With regard to appellant’s assumption that the private complainant bears grudges against
him which may have moved her to file the rape charges, we find this theory preposterous.
Appellant cannot seriously impute ill will, malice, and deviousness to a child. AAA was then
only 12 years old, lacked education, and lived in the mountains. She and her younger siblings
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depended on appellant alone for their survival because of their mother’s death and the absence
of their older siblings. An innocent child could not have possibly fabricated such a tale and
accused her own father of a crime as heinous as incestuous rape had she really not been
abused. AAA must have truly experienced a series of unexpected, harrowing, debasing, and
detestable experience in the hands of her own father, which left her no choice but to come out
in the open and complain of rape despite the wide social humiliation and stigma she had to face
and live with. It is clear that considering all the attendant personal circumstances of AAA and
the situation she was subjected to, she was compelled to accuse her father of rape as a natural
human consequence of self-preservation, find succor from a seemingly hopeless predicament,
and seek justice for herself and at the same time, protect her sisters from going through possible
similar defilement and ruin.
Furthermore, AAA’s testimony was corroborated by the medico-legal officer, Dr.
Marcelito B. Abas, who examined her. The findings of fresh hymenal and deep lacerations
cannot be denied. The expert’s opinion that the lacerations could only be caused by an erect
penis was not refuted. We have held that when the testimony of a rape victim is consistent with
[50]
the medical findings, there is sufficient basis to conclude that there was carnal knowledge.
As his defense, appellant mainly relied on alibi and simply denied the charges. Alibi is
commonly treated as a defense although it is more of a challenge or attack on the State’s
evidence intended to prove the guilt of the accused. It merely aims to disprove one of the
essential factors necessary for a strong case for the prosecution—the presence of the accused at
the time and place of the commission of the alleged offense. It can indeed raise a reasonable
[51]
doubt on the guilt of the accused.
Since alibi can easily be fabricated or concocted, such allegation is always regarded with
suspicion. For alibi to prosper, the accused must establish, by clear and convincing evidence,
(a) his presence at another place at the time of the perpetration of the offense, and (b) the
[52]
physical impossibility of his presence at the scene of the crime.
“Physical impossibility”
means that the accused “was at such other place [for] such a length of time that it was
impossible for him to have been at the [crime scene], either before or after the time he was at
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[53]
The trial court subsequently found that the appellant failed to prove this
such other place.”
physical impossibility because the appellant’s house where AAA resided could easily be
reached within 30 minutes using a motorized banca from the fishpond of Gaudencio Jeves
where he worked. Moreover, the positive identification of the appellant as the rapist prevails
[54]
over the defense of alibi.
At the time of the commission of the offense, the penalty for rape given the circumstances
in this case was death. The trial court then correctly imposed the penalty of death and civil
indemnity in favor of the private complainant. With the passage of Republic Act No. 9346, the
death penalty was abolished; hence, the penalty for the appellant should be reduced to the
indivisible penalty of reclusiόn perpetua with no eligibility for parole.

[55]
Moreover, we

further increase the award of moral damages from PhP50,000.00 to PhP 75,000.00, and the
exemplary damages from PhP20,000.00 to PhP25,000.00 in line with prevailing
[56]
jurisprudence.

WHEREFORE, the January 11, 2005 Decision of the CA affirming the conviction of
the appellant by the Camarines Norte RTC, Branch 64, is AFFIRMED with
MODIFICATION that appellant Romeo Buban is sentenced to suffer the penalty of reclusiόn
perpetua with no eligibility of parole for the crime of RAPE subject of Criminal Case No.
97-0229 and to pay the victim AAA (to be identified through the Informations in this case) the
sum of PhP 75,000.00 as moral damages, PhP 75,000.00 as civil indemnity, and PhP 25,000.00
as exemplary damages plus costs.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR :
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CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, it is hereby certified that the
conclusions in the above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Court.

REYNATO S. PUNO
Chief Justice
[1]

Rollo, pp. 4-13. The Decision was penned by Associate Justice Marina L. Buzon and concurred in by Associate
Justices Mario L. Guariña III and Santiago Javier Ranada.
[2]
CA rollo, pp. 28-35. The Judgment was rendered by Assisting Judge Jose G. Dy.
[3]
Id. at 10-19.
[4]
The real name of the victim is withheld pursuant to R.A. No. 7610 (An Act Providing for Stronger Deterrence and
Special Protection Against Child Abuse, Exploitation and Discrimination, and for Other Purposes) and R.A. No. 9262 (An Act
Defining Violence Against Women and Their Children, Providing for Protective Measures for Victims, Prescribing Penalties
Therefore, and for Other Purposes).
[5]
Records, Crim. Case No. 97-0226, p. 10; Crim. Case No. 97-0227, p. 4; Crim. Case No. 97-0228, p. 4; Crim. Case No.
97-0229, p. 4; and Crim. Case No. 97-0230, pp. 17 & 18.
[6]
Id. at 26.
[7]
Id. at 53. Exhibit “E,” Certificate of Live Birth. The real name of the victim’s mother is withheld pursuant to R.A. No.
7610 and R.A. No. 9262.
[8]
The real name of the victim’s twin brother is withheld pursuant to the aforementioned Republic Acts.
[9]
Id. at 54-55. Exhibit “B.” The Social Case Study on AAA was prepared by SWO I Melinda C. Reyes.
[10]
The victim’s address is withheld pursuant to the aforementioned Republic Acts.
[11]
Id. at 173-176. TSN, March 17, 1998.
[12]
Id. at 177-182.
[13]
Id. at 182-187.
[14]
Information, Crim. Case No. 97-0230, records, p. 1. Note that based on the Informations, the third rape occurred on
June 5, 1997 (Crim. Case No. 97-0228, records, p. 1), or one (1) month before the fourth rape.
[15]
The name of the victim’s younger brother is withheld pursuant to the aforementioned Republic Acts.
[16]
Id. at 187-193.
[17]
Information, Crim. Case No. 97-0229, records, p. 1.
[18]
Id. at 193-200.
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Id. at 130-153. TSN, February 3, 1998.
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Id. at 34-35.
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Id. at 327.
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Id. at 329.
[31]
G.R. Nos. 137608-09, July 6, 2001, 360 SCRA 609.
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[33]
Id. at 57-59.
[34]
Repealed by R.A. No. 8353, otherwise known as the “Anti-Rape Law of 1997” which took effect on October 22,
1997. Rape, formerly a crime against chastity, was reclassified by R.A. No. 8353 as a crime against persons. Consequently, Article
335 became Article 266-A of the Revised Penal Code, to wit:
ART. 266-A. Rape, When and How Committed.— Rape is committed –
1.

By a man who shall have carnal knowledge of a woman under any of the following circumstances:
Through force, threat or intimidation;
a.
b. When the offended party is deprived of reason or is otherwise unconscious;
c.
By means of fraudulent machination or grave abuse of authority;
d.
When the offended party is under twelve (12) years of age or is demented, even though none of
the circumstances mentioned above be present.

2. By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person’s mouth or anal orifice, or any instrument or
object, into the genital or anal orifice of another person.
[35]
However, under R.A. No. 8353, rape can be committed by a woman.
[36]
People v. Bartolome, G.R. No. 129054, September 29, 1998, 296 SCRA 615, 624.
[37]
G.R. Nos. 82223-24, November 13, 1992, 215 SCRA 613, 631.
[38]
G.R. No. 122473, June 8, 2000, 333 SCRA 201, 208.
[39]
People v. Bernaldez, G.R. No. 109780, August 17, 1998, 294 SCRA 317, 327, citing Rocaberte v. People, G.R. No.
72994, January 23, 1991, 193 SCRA 152, 156.
[40]
Supra note 30, at 614-615.
[41]
People v. Baring, Jr., G.R. No. 137933, January 28, 2002, 374 SCRA 696, 708.
[42]
Records, p. 230. TSN, September 15, 1998.
[43]
Id. at 239.
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Id. at 240.
Supra note 41, at 236.
Supra note 18.
People v. Nava, Jr., G.R. Nos. 130509-12, June 19, 2000, 333 SCRA 749, 760.
G.R. No. 139609, November 24, 2003, 416 SCRA 402, 415.
Supra note 2, at 34.
Supra note 47, at 412.
III V. Francisco, CRIMINAL EVIDENCE 1574.
People v. Obrique, G.R. No. 146859, January 20, 2004, 420 SCRA 304, 321.
United States v. Oxiles, 29 Phil. 587, 593 (1915).

[54]

Records, p. 315.
[55]
Pertinent provisions of R.A. No. 9346 (An Act Prohibiting the Imposition of Death Penalty in the Philippines) are as

follows:
SEC. 2. In lieu of the death penalty, the following shall be imposed:
(a) the penalty of reclusion perpetua, when the law violated makes use of the nomenclature of the penalties of the Revised
Penal Code; or
(b) the penalty of life imprisonment, when the law violated does not make use of the nomenclature of the penalties of the
Revised Penal Code.
SEC. 3. Persons convicted of offenses punished with reclusion perpetua, or whose sentences will be reduced to reclusion
perpetua, by reason of this Act, shall not be eligible for parole under Act No. 4103,
otherwise known as the Indeterminate Sentence Law, as
amended.

[56]

People v. Cabalquinto, G.R. No. 167693, September 19, 2006; People v. Salome, G.R. No. 169077, August 31, 2006;
and People v. Quiachon, G.R. No. 170236, August 31, 2006.
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x ---------------------------------------------------------------x
DECISION
CORONA, J.:
This petition for review on certiorari[1] assails the May 9, 2005
[2]
of the Court of Appeals (CA) in C.A.-G.R. CR-H.C. No. 00114
decision
[3]
affirming, in turn, the June 5, 2002 decision
of the Regional Trial Court
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(RTC) of Lingayen, Pangasinan, Branch 68 in Criminal Case Nos. L-6520 and
L-6521.

The RTC found accused (respondent herein) Patricio Pioquinto @

“Patring” guilty of the crime of qualified rape.
Respondent was charged with two counts of qualified rape under the
following Information:
L-6520
That on or about the 18th day of October, 2000 in the evening, at Baranggay
Arellano Extension, Municipality of Mangatarem, Province of Pangasinan, Philippines
and within the jurisdiction of this Honorable Court, the above-named accused, armed
with a knife, by means of force, threat and intimidation, did then and there willfully,
unlawfully and feloniously have sexual intercourse with his daughter [AAA], a minor
12 years old, against the latter’s will, and to her damage and prejudice.
Contrary to Article 266-A in relation to Article 266-B par. 6(1) of the Revised Penal
[4]
Code, as amended by R.A. 8353.
L-6521
That on or about the 3rd day of March, 2001 at around 1 o’clock in the
afternoon in Sitio Tapao, Baranggay Caviernesan, Municipality of Mangatarem,
Province of Pangasinan, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, armed with a knife, by means of force, threat and
intimidation, did then and there willfully, unlawfully and feloniously have sexual
intercourse with his daughter [AAA], a minor 12 years old, against the latter’s will,
and to her damage and prejudice.
Contrary to Article 266-A in relation to Article 266-B par. 6(1) of the Revised Penal
[5]
Code, as amended by R.A. 8353.

On arraignment, respondent pleaded not guilty to both charges.

[6]

Pre-trial followed and the parties stipulated on his identity and his
relationship with the victim AAA.
During the joint initial reception of evidence, counsel manifested the
respondent’s willingness to change his plea from not guilty to guilty.[7] The
trial court ordered him to file a motion in writing and to copy-furnish the
prosecutor. Instead of a motion to change his plea, however, respondent filed
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a motion for reduction of penalty.[8] The prosecution opposed the motion on
the ground that inasmuch as the crime committed by respondent was
punishable by a single indivisible penalty, the mitigating circumstances of
voluntary confession of guilt and intoxication could not be appreciated.

[9]

The trial court agreed with the prosecution and denied respondent’s
motion.

[10]

Trial on the merits followed.

[11]

The prosecution presented three witnesses: the victim AAA, her mother
and an expert witness, Dr. Conrado Villaceran.
AAA narrated that she was alone at home in the evening of October 18,
2000. She was busy preparing dinner while her siblings were out.

[12]

Her

father arrived around 7:00 p.m. and forcibly pulled her inside the room of
their house, forcing her to lie down on the bed. She struggled to free herself
but he slapped her several times and ordered her to be silent. She noticed,
with the light from a lamp, that her father was holding a knife. Her father
undressed her then took off his clothes. When they were both naked, her
father used his feet to spread her legs. Thereafter, he inserted his penis into
her vagina and made push and pull movements.[13]
AAA felt helpless. She felt intense pain and her vagina bled profusely.
She kept quiet, suffered in silence and told no one about what transpired.
The evening progressed as if nothing happened. She finished preparing dinner
and had supper with her father, brothers and sisters. Afterwards, they went
[14]
to sleep.
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After October 18, 2000, AAA was molested repeatedly by her father
whenever they were alone. The last, which she could vividly recall, took place
on March 3, 2001. At around 1:00 p.m., she was alone with her father in an
open field on their way to help relatives with their harvest. When they reached
a granary, her father ordered her to undress and lie down on the hay. He
removed his pants and underwear and again forced himself on her. Then, as
in the past, father and daughter went about their business as if nothing
happened. They helped with their relatives’ harvest until 5 o’clock of that
day.

[15]

Because her father constantly threatened to kill her, AAA refrained from
telling anyone of her plight. But soon, her belly began to grow bigger and she
knew that she could no longer avoid the inevitable questions. She first
admitted that respondent was sexually abusing her to a distant relative, her
mother’s cousin and co-worker, and subsequently, to her mother.[16] Her
mother reported the incident to the police and submitted her to a medical
examination.[17]
On June 15, 2001, AAA gave birth to a baby boy.
The victim’s mother testified that respondent was her husband and the
victim AAA their 14-year-old daughter.

[18]

She said that she only learned

that her husband was molesting their daughter when AAA admitted that her
father had impregnated her.

[19]

As a result, she felt anger towards her
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husband.[20] She also stated that she made AAA undergo a medical
examination.
baby boy.

[21]

She told the Court that her daughter had given birth to a

[22]

Dr. Conrado Villaceran was presented as an expert witness. He said
that AAA came to see him, accompanied by an aunt, on March 14, 2001. He
was told that she was a rape victim but was not informed of the perpetrator’s
identity. At that time, AAA was 13 years old and was 21 weeks pregnant.

[23]

Dr. Villaceran estimated that she first had intercourse on October 23, 1999
and continuously thereafter until about March 3, 2001. He also surmised
that she must have had sexual intercourse during that period at least thrice
a week.

[24]

After the prosecution rested its case, respondent reiterated his desire to
change his plea from not guilty to guilty.[25] This time, he was called to the
witness stand. There was, however, no record of what transpired when he took
the witness stand.
In a decision dated June 5, 2002, the RTC found respondent guilty of
two counts of qualified rape. It found that not only did respondent confess
his guilt, the prosecution was also able to establish his guilt with moral
certainty:

[26]

WHEREFORE, in view of the foregoing, the Court finds and holds the
accuse[d], PATRICIO PIOQUINTO @ Patring, by his own admission, guilty beyond
reasonable doubt for two (2) counts of Rape filed against him, contrary to Article.
266-A in relation to Article 266-B, par. 6(1) of the Revised Penal Code, as amended
by R.A. 8353, and hereby sentences him to suffer the penalty of Death for each of
the instant criminal charges.
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Accused PATRICIO PIOQUINTO is hereby furthered ordered to pay the
complainant [AAA] the civil indemnity of P75,000.00, moral damages of P50,000.00
[27]
and exemplary damages of P25,000.00 for each count of Rape.

The case was forwarded to this Court for automatic review but we
[28]
As stated earlier,
subsequently referred it to the CA per People v. Mateo.
the CA affirmed the RTC decision.
Respondent now assails the findings of the CA.

Respondent asserts that the RTC convicted him of two counts of
qualified rape despite the fact that his guilt was not proven beyond
reasonable doubt. He argues that if he really raped his daughter, the other
[29]
members of the family would have immediately known about it.
His
daughter was not one who would simply yield to his desires.

[30]

Moreover,

the considerable lapse of time between the commission of the offenses and
the filing of the charges raised serious doubt on the truthfulness of AAA’s
story.

[31]

Respondent also points out that the trial court convicted him on the
basis of an improvident plea of guilt. It allegedly failed to conduct a searching
inquiry to determine whether his plea was voluntary and with full
comprehension of its consequences.
The Court finds no merit in the appeal.
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ACCUSED’S GUILT WAS PROVEN BEYOND
REASONABLE DOUBT

Both the trial and appellate courts gave credence to
AAA’s testimony (as corroborated by the testimonies of her mother and Dr.
Villaceran). Both courts found that AAA’s straightforward testimony was
enough to support the conviction of respondent. The testimony of a child
witness is given full weight and credit. When a woman or a girl-child says
that she has been raped, she says in effect all that is necessary to show that
rape has indeed been committed.

[32]

Thus, respondent’s belated attempt to

controvert the prosecution’s evidence will not prosper.
In People v. Erardo,[33] the Court gave credence to the victim’s
testimony that her father raped her even if her stepmother, who was sleeping
in the same room where the rape took place, did not corroborate her
testimony. As stated in that case:
[C]omplainant did not make an outcry or put up a determined resistance due to fear
of her own father. It is not surprising that the act could have been consummated in
[34]
the same room where a sleeping common-law wife was.

The circumstances in Erardo were in fact more astonishing than in this case.
As AAA stated in her testimony, she was afraid of her father and he molested
her whenever they were alone. That explained why the other members of the
family were not aware that he was sexually abusing his daughter.
The Court recognizes the respect and reverence Filipino children have
for their elders.[35] For this reason, great weight is given to an accusation a
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child directs against a close relative, specially the father. A rape victim’s
testimony against her father goes against the grain of Filipino culture as it
yields unspeakable trauma and social stigma on the child and the entire
family.[36]
This Court also recognizes the moral ascendancy and influence of a
father over his child.

When a father rapes his daughter, violence and

intimidation

such

supplant

moral

ascendancy

and

influence.

As

a

consequence, the rapist father can easily subjugate his daughter’s will,
[37]
allowing him to coerce the child to do his every bidding.
AAA was coerced to conceal her father’s bestiality. AAA testified that not
only did her father warn her not to tell anyone about the molestation, he also
threatened to kill her.

[38]

The consequent delay in the filing of the charges

was clearly attributable to the fear respondent succeeded in instilling in his
daughter.
The silence of a rape victim or her failure to immediately disclose her
plight to the authorities is no proof at all that the charges are baseless or
fabricated. More often than not, a victim would rather bear the ignominy and
pain in private rather than reveal her shame to the whole world or risk the
danger of physical harm by the rapist.[39]
ACCUSED’S PLEA OF GUILT
WAS IMPROVIDENTLY MADE
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While the trial court declared that respondent was subjected to a
searching inquiry, the CA opined otherwise. In its decision, the latter held
“that there (was) insufficient proof that the trial court complied with the
requirement provided for by the 2000 Rules on Criminal Procedure.”[40] Both
the trial court and the CA only presented mere conclusions without citing
facts. This Court was therefore constrained to review the records.[41]
The May 6, 2002 order of the trial court stated that “despite the
explanation of the intricacies and result of his change of plea, the accused
insisted to change his plea.”[42] However, the records fail to confirm the trial
court’s assertion (in its May 6, 2002 order) that it conducted a searching
inquiry.[43] There is no transcript of stenographic notes of the inquiry
because no such inquiry was conducted.
As a reminder to our trial court judges, a searching inquiry is
mandatory if an accused pleads guilty to a capital offense.[44] Such inquiry
is necessary in order to ascertain if the accused is really pleading guilty to
the offense voluntarily and with full comprehension of its consequences. The
guidelines are as follows:
1)

The trial court shall hear both the prosecution and the accused with their
respective counsel on the desire or manifestation of the accused to waive the
right to present evidence and be heard.

2)

The trial court shall ensure the attendance of the prosecution and especially the
accused with their respective counsel in the hearing which must be recorded.
Their presence must be duly entered in the minutes of the proceedings.

3) During the hearing, it shall be the task of the trial court to –
a)

ask the defense counsel a series of questions to determine
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whether he had conferred with and completely explained to the
accused that he had the right to present evidence and be heard
as well as its meaning and consequences, together with the
significance and outcome of the waiver of such right. If the
lawyer for the accused has not done so, the trial court shall give the
latter enough time to fulfill his professional obligation.
b)

inquire from the defense counsel with conformity of the
accused whether he wants to present evidence or submit a
memorandum elucidating on the contradictions and insufficiency of
the prosecution evidence, if any or in default theory, file a demurrer
to evidence with prior leave of court, if he so believes that the
prosecution evidence is so weak that it need not even be rebutted. If
there is a desire to do so, the trial court shall give the defense
enough time to this purpose.

c)

elicit information about the personality profile of the accused,
such as his age, socio-economic status, and educational
background, which may serve as trustworthy index of his capacity to
give a free and informed waiver.

d)

all questions posed to the accused should be in a language
known and understood by the latter, hence, the record must state
the language used for his purpose as well as reflect the
[45]
corresponding translation thereof in English.
(emphasis
supplied)

Be that as it may, an accused cannot be acquitted because of an
improvident plea when the prosecution is able to present independent
evidence to prove the culpability of the accused.

[46]

In that case, even if the

trial court fails to conduct a searching inquiry, the evidence of the
prosecution establishes the guilt of the accused beyond reasonable doubt.

RA 9346 CALLS FOR THE MODIFICATION OF
RESPONDENT’S PENALTY.

While this Court affirms the finding of guilt of respondent, it can no
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longer impose the penalty of death in view of RA 9346.[47] Section 2 of RA
9346 mandates that in lieu of the death penalty, reclusion perpetua shall be
imposed.
In sum, we affirm that respondent is guilty of two counts of qualified
rape under Article 266-A in relation to Article 266-B par. 6(1) of the Revised
[48]
Penal Code, as amended by RA 8353.
WHEREFORE, the decision of the Court of Appeals in C.A.-G.R.
CR-H.C. No. 00114 is hereby AFFIRMED with MODIFICATION. Patricio
Pioquinto @ “Patring” is sentenced to reclusion perpetua with no possibility of
parole for each of two counts of qualified rape committed against AAA in
Criminal Case Nos. L-6520 and L-6521. Respondent is further ORDERED to
indemnify AAA in the amount of P75,000 as civil indemnity, P50,000 as
moral damages and P25,000 as exemplary damages for each count of
qualified rape.
SO ORDERED.

RENATO C. CORONA
Associate Justice

WE CONCUR:
REYNATO S. PUNO
Chief Justice
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DECISION

CALLEJO, SR., J.:

[1]
of the Court of Appeals (CA) in CA-G.R.
On automatic review is the Decision
[2]
CR-HC No. 00825, dated May 30, 2005, which affirmed with modification the Decision of
the Regional Trial Court of Capas, Tarlac, Branch 66 in Criminal Cases Nos. 1288-1289
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convicting appellant Filomino Villanueva of rape.
The Case for the Prosecution
[3]
BBB is the appellant’s daughter and was born on January 23, 1983. In the evening of
December 23, 1997, BBB, together with her parents and her three brothers, spent the night in
[4]
While inside the room with her brothers
her aunt’s house. Her mother left to attend a wake.
(who were then sleeping), BBB asked for a glass of water from appellant. After drinking, she
[5]
felt dizzy.

When she woke up the following morning, her breasts and private part were

aching, but she did not do anything because she thought that she had just been bitten by
[6]
ants.
At around midnight in the first week of February 1998, while BBB and her brothers
were inside their room sleeping, appellant went inside, raised (BBB’s) blouse up to her neck
[7]
[8]
He likewise pulled down her shorts and panty up to her thighs;
and sucked her breasts.
[9]
kissed her lips;

[10]
went on top of her;

[11]
and inserted his penis into her vagina.

After

satisfying his lustful desire, appellant told her that he would kill her and her family if she
[12]
reported the matter to anyone.

BBB did not report the incident. She finally told her
[13]

mother when she learned that she was pregnant. Her mother cried and got mad.

BBB gave

[14]
birth in October 1998. The child was later adopted by her cousin.
[15]
before SPO1 Nixon Cruz
On July 7, 1998, BBB executed a Sinumpaang Salaysay
of the Philippine National Police. On the same day, SPO4 Cezar T. Mangune, the Chief
[16]
Investigator, filed a Criminal Complaint

against appellant before the 2nd Municipal Circuit

Trial Court (MCTC) of Bamban-Capas-Concepcion, Capas Tarlac. A preliminary investigation
[17]
finding prima
was immediately conducted. On even date, the MCTC issued a Resolution
facie evidence of rape. The Provincial Prosecutor sustained the findings of the MCTC in a

10/8/2014 11:07 AM

G.R. No. 169643

3 of 19

http://sc.judiciary.gov.ph/jurisprudence/2007/april2007/169643.htm

[18]
Resolution

dated July 20, 1998. Two (2) separate Informations were then filed with the

RTC of Capas, Tarlac, Branch 66, docketed as Criminal Cases Nos. 1288-(98) and 1289-(98).
The Informations contain the following accusatory portions:
That on or about December 23, 1997, in the x x x Province of Tarlac, Philippines and
within the jurisdiction of this Honorable Court the above-named accused did then and there
willfully, unlawfully, and feloniously, by means of force and intimidation, succeed in having
sexual intercourse with his daughter BBB, a minor 15 years old.
[19]
CONTRARY TO LAW.
xxxx
That sometime in the first week of February 1998, in the x x x Province of Tarlac,
Philippines and within the jurisdiction of this Honorable Court the above-named accused did
then and there willfully, unlawfully and feloniously, by means of force and intimidation,
succeed in having sexual intercourse with his daughter BBB, a minor 15 years old.
[20]
CONTRARY TO LAW.

The Case for the Appellant
Appellant interposed the defenses of denial and alibi. He testified that on the night
of December 23, 1997, he and his wife and children went to the house of his sister-in-law
[21]
where they spent the night. At 7:00 p.m., his wife and sister-in-law went to a wake.

While

his wife was away, he and his children watched the television. His wife arrived at 9:00 p.m.
At 10:00 p.m., he decided to sleep and went inside the room where his wife and children were
sleeping. At that time, BBB was sleeping beside her mother. Appellant then positioned
[22]
himself beside his wife.

He denied that BBB asked him to get a glass of water; at that

time, BBB and his other children were already asleep.
Appellant further claimed that he and his wife did not have serious problems with each
[23]
other except for petty quarrels over who was going to cook in the mornings.
He did not
[24]
have any misunderstanding with his daughter BBB.

He admitted that he did not file a
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counter-affidavit at the MCTC because he was surprised, and “they” hurt him. He did not,
[25]
however, report this matter either before the MCTC or other authorities.
The Ruling of the Trial Court
On September 10, 2001, the RTC rendered a Decision acquitting the appellant in
Criminal Case No. 1288-(98), but convicting him for the crime of rape in Criminal Case No.
1289-(98). The fallo reads:
WHEREFORE, in view of all the foregoing, judgment is hereby rendered as follows:
1. For Criminal Case No. 1288: For failure of the prosecution to prove the guilt of the
accused beyond reasonable doubt, judgment is hereby rendered acquitting him of the crime
charged.
2. For Criminal Case No. 1289: The prosecution having successfully established the
guilt of the accused beyond any cavil of doubt of the crime of rape, judgment is hereby
rendered sentencing him to suffer the penalty of death by lethal injection.
“If the crime of rape is committed where the victim is under eighteen (18) years of
age and the offender is a parent x x x the imposition of the death penalty is mandatory.”
(People vs. Tanco, 284 SCRA 251).

The accused is further ordered to pay, by way of indemnity the amount of Fifty
Thousand Pesos (P50,000.00), Fifty Thousand Pesos (P50,000.00) as moral damages, and
another Twenty-Five Thousand Pesos (P25,000.00) as exemplary damages.
[26]
SO ORDERED.

On the alleged rape committed on December 23, 1997, the RTC concluded that, from the
evidence presented, the prosecution failed to sufficiently establish the first element of rape –
sexual intercourse. The trial court further stated that the offended party’s testimony – that she
felt dizzy after drinking the glass of water given by the appellant, and felt pain on her breasts
and private part when she woke up the following morning – are not positive indicia of
[27]
defloration.
The trial court, however, was convinced that appellant committed the second charge of
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rape (the first week of February 1998). The testimony of the offended party on the matter was
clear, frank, positive and convincing.

The apparent delay in reporting the incident was

[28]
justified since the appellant had threatened BBB.

The court further found that the

[29]
Consequently,
offended party had no ill motive to file false charges against the appellant.
the trial court convicted the accused and sentenced him to suffer the supreme penalty of death.
The case was initially elevated to this Court on automatic review. In deference to the
[30]
ruling in People of the Philippines v. Mateo,

however, the case was transferred to the CA.
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The Ruling of the Court of Appeals
Appellant claimed that the trial court gravely erred in imposing the death penalty despite
[31]
While appellant
the prosecution’s failure to prove the qualifying circumstance of minority.
did not question his conviction, he contested the penalty imposed. He insisted that the
minority of the offended party had not been sufficiently proven because the prosecution
presented a mere photocopy of the birth certificate which was not certified as a true copy of the
[32]
original.
On May 30, 2005, the CA sustained the trial court’s imposition of the death penalty. It
held that the qualifying circumstance of the victim’s minority had been specifically alleged in
the Information and duly proven during the trial. The appellate court, however, modified the
civil indemnity by increasing it from P50,000.00 to P75,000.00 pursuant to prevailing
jurisprudence. The fallo of the decision reads:
WHEREFORE, there being no error in the appealed decision finding appellant guilty
beyond reasonable doubt in Criminal Case No. 1289-C-98 of Qualified Statutory Rape and
sentencing him to suffer the penalty of Death, the Court hereby affirms the same with the
MODIFICATION that Civil indemnity is increased to P75,000.00
However, instead of entering judgment, we hereby certify and elevate the entire
records of this case to the Supreme Court for its final disposition.
[33]
SO ORDERED.

The Ruling of the Court
[34]
dated November 8, 2005, the parties were required to
In the Court’s Resolution
submit their respective supplemental briefs.

The Office of the Solicitor General

[35]
manifested

that it would no longer file a supplemental brief since the arguments contained

in the Appellee’s Brief would only be reiterated. In his Supplemental Brief, appellant alleged
that he was no longer questioning his conviction, and pleaded only for a lighter sentence. He
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further averred that in view of the enactment of Republic Act (R.A.) No. 9346 abolishing the
death penalty, the present appeal should now be deemed moot and academic.
The Ruling of the Court
After a careful and meticulous review of the records of the case, the Court finds no
reason to overturn the findings of facts and conclusions of the trial and appellate courts. The
prosecution adduced evidence to prove beyond reasonable doubt that the appellant raped BBB
sometime in the first week of February 1998 in their house.

The victim narrated in a

spontaneous and straightforward manner how appellant defiled her, thus:
FISCAL CAPULONG:
Q
How about in the month of February 1998 about the first week of February, do you
recall if your father did anything to you?
A
Yes, Sir.
Q
A

And could you tell us what did your father do to you?
He sucked my breasts, Sir, and he inserted his penis into my vagina.

Q
A

And at what time was that when he did this to you?
Midnight already, Sir.

Q
A

And whereat did he do this to you?
In our house, Sir.

Q
A

When you said in your house, are you referring to the house of your aunt x x x?
No, Sir.
xxx

Q

A

You stated that at about midnight of the first week of February 1998 your father
sucked your breasts and inserted his penis on your private part. Before doing this, did
he remove your dress or did he do anything to you?
He raised my blouse, Sir, and pulled down my shorts.

Q
A

Aside from your shorts, were you wearing any other underwear like panty?
Yes, Sir, I was wearing a panty then.

Q
A

And what did your father do with your panty?
He also removed it, Sir.

Q
A

When you said “removed it,” did he remove it from your two feet?
No, Sir, he just pulled my panty up to my thighs.

FISCAL CAPULONG
Q
And after pulling down your panty to your thighs, what else did he do, if anything?
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A

He threatened me, Sir.

Q
A

How did he threaten you?
He told me that he will kill my mother as well as my brothers if I reported the matter
to anyone, Sir.

Q
A

Did you not tell him anything when he pulled down your shorts and panty?
I told him to have mercy on me, Sir.

Q
A

You stated that he likewise sucked your breasts. How did he suck your breasts? Did he
remove your bra?
He just raised my blouse, Sir, up to my neck.

Q
A

Where did your father do this to you, in a room or in what part of the house?
Inside our room, Sir.

Q

How about your brothers, where were your brothers at that time when he did this to
you at the second time?
They were also inside the room, Sir, however, they were soundly (sic) asleep.

A

FISCAL CAPULONG
Q
How about your mother? Where was your mother at that time?
A
She was not around then, Sir.
Q
A

Where was your mother, if you know?
She went to a fiesta, Sir.

Q
A

After your father pulled down your shorts and your panty up to your thighs, what else
did he do?
He already kissed me on the lips, Sir, and again he inserted his penis into my vagina.

Q
A

Did he succeed in penetrating your private part?
Yes, Sir.

Q
A

What did you feel when your father inserted his penis on your private part?
It was painful, Sir.
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Q
A

And after he succeeded in penetrating your private part, did he make any movement?
What he told me is that if I reported the matter to anyone he will also kill me, Sir.

COURT:
Q
When did he tell you that he will kill you and your mother and your brothers, after the
sexual intercourse or before?
A
Before the sexual intercourse, Your Honor.
COURT:
Proceed.
FISCAL CAPULONG:
Q
And for how long was the private part of your father inserted in your vagina?
A
I do not know, Sir.
Q
A

And after satisfying his lust, what else transpired?
No more, Sir.

COURT:
Q
Was your father wearing anything when he had sexual intercourse with you on the
first week of February 1998?
A
At that time, Sir, he had no shirt on and thereafter he also removed his shorts.
Q
A

How about his brief?
He also removed his brief.

Q
A

So your father was entirely naked when he had sexual intercourse with you on the first
week of February 1998?
Yes, Your Honor.

Q
A

Did you see him remove his short and brief?
Yes, Your Honor.

Q
A

While he was removing his short and brief what were you doing?
I was pleading for mercy, Your Honor.

Q
A

Were you lying down or what?
I was lying down, your Honor.

Q
A

When he inserted his penis on your private part, how did he do it?
Both of us were lying down, Sir, then he inserted his penis into my vagina.

Q
A

Who was on top?
He was the one, Your Honor.

COURT:
Proceed.
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FISCAL CAPULONG:
Q
At what time did your mother arrive on the second time your father sexually abused
you?
A
I do not recall anymore the exact time my mother arrived, Sir, but that was in the
morning because the preceding night she slept in another house.
Q
A

Did you not report to your mother what your father did to you the first week of
February 1998 when she arrived home?
I did not, Sir.

Q
A

Could you tell us why you did not report the incident?
I was afraid, Sir.

Q
A

When for the first time did you report the incident to your mother?
When I got pregnant, Sir.

Q
A

And how did your mother react?
She was fuming mad and she cried, Sir.

Q
A

Did you have yourself medically examined?
Yes, Sir.

COURT:
Q
After the first week of February 1998, was there any other sexual intercourse between
you and your father?
A
None, Your Honor.
Q
A

So the incident on February 1998 was the last?
Yes, Your Honor.

Q
A

And you were impregnated?
Yes, Your Honor.

Q
A

What happened to the child?
At that time, Your Honor, my mother was sick and we have no money that is why she
had my child adopted.

FISCAL CAPULONG:
May we just make of record, Your Honor, that the witness is crying.
COURT:
Q
When was your child born?
A

[36]
In October 1998, I just could not recall the exact date, Your Honor.

The trial court gave credence and full probative weight to the victim’s testimony, and
found it “clear, frank, positive and convincing”:
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The Court had observed personally and attentively the offended party when she
testified. The Court in its effort to discover traces of falsehood in her testimony had
participated in asking searching questions. It failed to unravel any vestige of untruthfulness.
Her testimony was clear, frank, positive and convincing. It is consistent with human nature.
She was firm and categorical in denouncing her own father’s lecherous act of stripping her
virginity. Offended party was only fifteen (15) and of tender age at the time of the commission
of the offense. To the mind of the court, she was inexperienced with the ways of the
[37]
world.

The CA affirmed the findings of the trial court. It is settled that the trial court’s
evaluation of the credibility of witnesses is viewed as correct and entitled to the highest respect
because it is more competent to so conclude, having had the opportunity to observe the
witnesses’ demeanor and deportment on the stand, and the manner in which they gave their
[38]
testimony.

Unless the trial court ignored, misinterpreted or misunderstood facts and

circumstances of substance which, if considered, would reverse or modify the outcome of the
[39]
case, its findings on the credibility of witnesses will not be disturbed.

Moreover, when a

rape victim testifies in a straightforward and candid manner, unshaken by rigid crossexamination and unflawed by inconsistencies, or contradictions on material points, the
[40]
testimony should be given full faith and credit.
And in view of the intrinsic nature of rape,
the only evidence that can be offered to prove the guilt of the offender is the testimony of the
[41]
offended party.
Appellant admitted that no ill motive can be attributed to the victim to falsely charge him
of the crime of rape:
Q: By the way do you have any misunderstanding with your wife x x x?
A: Sometimes, we quarrel, sir over cooking in the morning upon waking up.
Q: But you have no serious problem whatsoever?
A: None, Sir.
Q: And so with your daughter, you have no misunderstanding with her?
A: None, Sir.
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FISCAL LLOBRERA:
Q: And you do not know of any reason whay (sic) they filed these
complaints?
[42]
A: None Sir.

Indeed, it would run counter to the natural order of events and of human nature, and
contrary to the presumption of good faith, for a prosecution witness to falsely testify if the
[43]
appellant is truly innocent.
Thus, the presumption is that the victim told the truth; hence,
her testimony is entitled to full probative weight.
The strength of the prosecution’s case is further bolstered by the fact that appellant no
longer questions his conviction for rape, and merely prays for a lesser penalty. As such, we
find no reason to disturb the trial court’s finding of guilt.
Appellant insists, however, that he was wrongfully sentenced to suffer the supreme
penalty of death, since the special qualifying circumstance of minority was not substantially
proven.
The contention is without merit.
[44]
In People of the Philippines v. Pruna
the Court laid down the following guidelines
in appreciating the age of the victim:
1. The best evidence to prove the age of the offended party is an original or certified
true copy of the certificate of live birth of such party.
2. In the absence of a certificate of live birth, similar authentic documents such as
baptismal certificate and school records which show the date of birth of the victim would
suffice to prove age.
3. If the certificate of live birth or authentic document is shown to have been lost or
destroyed or otherwise unavailable, the testimony, if clear and credible, of the victim’s mother
or a member of the family either by affinity or consanguinity who is qualified to testify on
matters respecting pedigree such as the exact age or date of birth of the offended party
pursuant to Section 40, Rule 130 of the Rules on Evidence shall be sufficient under the
following circumstances:
a. If the victim is alleged to be below 3 years of age and what is sought
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to be proved is that she is less than 7 years old;
b. If the victim is alleged to be below 7 years of age and what is sought
to be proved is that she is less than 12 years old;
c. If the victim is alleged to be below 12 years of age and what is sought
to be proved is that she is less than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony
of the victim’s mother or relatives concerning the victim’s age, the complainant’s
testimony will suffice provided that it is expressly and clearly admitted by the
[45]
accused.

Records reveal that the victim testified during the hearing that she was born on January
23, 1983, and that appellant did not offer any objection to her testimony:
Q: Incidentally, could you tell us when were you born?
A: I was born January 23, 1983, Sir.
Q: And do you have your birth certificate?
[46]
A: It is in your possession already, Sir.

In fact, during cross-examination of the victim, appellant’s counsel referred to her age:
Q: By the way, Miss witness, at that time on December 23, 1997 you were already 15 years
old. Is it not?
[47]
A: Yes ma’am.

The fact of minority was further established by victim’s certificate of live birth, albeit a
[48]
mere photocopy of the original. In People of the Philippines v. Mangitngit,
[49]
Philippines v. Barcena,

People of the

[50]
and People of the Philippines v. Cayabyab,
this Court

admitted and gave weight to a photocopied birth certificate to prove the age of the offended
party. Specifically, we ratiocinated in this wise:
We are not unaware of our ruling in People v. Mantis that a mere photocopy of the
birth certificate, in the absence of any showing that the original copy was lost or destroyed, or
was unavailable, without the fault of the prosecution, does not prove the victim’s minority, for
said photocopy does not qualify as competent evidence for that purpose.
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However, there are other exceptions to the “best evidence rule” as expressly provided
under Section 3, Rule 130 of the Rules of Court, which reads:
Section 3. Original document must be produced; exceptions. – When the subject
of the inquiry is the contents of a document, no evidence shall be admissible other than
the original document itself, except in the following cases:
xxxx
(d) When the original is a public record in the custody of a public officer or is
[51]
recorded in a public office.

A certificate of live birth is a public record in the custody of the local civil registrar who
is a public officer. As such, the presentation of the photocopy of the birth certificate of the
victim is admissible as secondary evidence to prove its contents. Production of the original
may be dispensed with, in the trial court’s discretion, whenever the opponent does not dispute
the contents of the document and no other useful purpose will be served by requiring
[52]
production.
In the present case, appellant did not dispute the contents of the photocopied birth
certificate. Having failed to raise a valid and timely objection, the document constitutes
[53]
primary evidence; it is deemed admitted, and the other party is bound thereby.
Thus, the prosecution sufficiently established that at the time of the commission of the
crime of rape in the first week of February 1998, the victim was only 15 years of age, having
been born on January 23, 1983.
However, in view of the enactment of R.A. No. 9346 on June 24, 2006 prohibiting the
imposition of the death penalty, the penalty of reclusion perpetua without eligibility for parole
[54]
should instead be imposed.
We affirm the award of P75,000.00 as civil indemnity, which is awarded if the crime is
qualified by circumstances warranting the imposition of the death penalty. The award of
P25,000.00 as exemplary damages, in light of the presence of the qualifying circumstances of
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[55]
However, in accordance with prevailing
minority and relationship, is likewise proper.
[56]
jurisprudence, the award of moral damages should be increased to P75,000.00.
We would like to stress that even if the death penalty is not to be imposed on the
appellant because of the prohibition in R.A. No. 9346, the award of damages under prevailing
jurisprudence is not affected. This award is not dependent on the actual imposition of the
death penalty, but on the fact that the qualifying circumstances warranting the imposition of
[57]
the death penalty attended the commission of the offense.
IN LIGHT OF ALL THE FOREGOING, the Decision dated May 30, 2005 of the
Court of Appeals finding appellant Filomino L. Villanueva guilty beyond reasonable doubt of
the crime of qualified rape is AFFIRMED with MODIFICATION. The penalty of death is
reduced to
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reclusion perpetua pursuant to R.A. No. 9346. The award of moral damages to the private
complainant is increased to P75,000.00.
SO ORDERED.
ROMEO J. CALLEJO, SR.
Associate Justice
WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING
Associate Justice

ANGELINA SANDOVAL-GUTIERREZ
Associate Justice

MA. ALICIA AUSTRIA-MARTINEZ
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DECISION

CALLEJO, SR., J.:
[1]
Before this Court for review is the Decision

of the Court of Appeals (CA) in CA-G.R.

[2]
CR No. 01394 dated September 30, 2005 which affirmed with modification the Decision of
the Regional Trial Court (RTC) of Manila, Branch 6, in Criminal Case No. 88-61880
convicting appellant Edgardo P. Noveras of rape.
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The Case for the Prosecution
[3]
The victim (BBB), who is the niece of the appellant’s wife, worked as the couple’s
household help in their residence at Sta. Ana, Manila. BBB was paid a monthly wage of
[4]
P300.00. The appellant was an overseas contract worker, while the appellant’s wife worked
[5]
at a barber shop.
[6]
On March 17, 1988, the appellant’s wife slept at her sister’s house in Laguna.
The
following were left in the house: BBB; the spouses’ children – DDD (the daughter of
appellant’s wife by another man), EEE (the appellant’s daughter with another woman), a
five-year-old girl, and a baby less than a year old; a cousin of the children; and the appellant,
who was then in the country. At around 4:00 a.m. on March 18, 1988, while BBB and the two
[7]
small children were sleeping in the sala, the appellant arrived, drunk.
BBB stood up and
went to the comfort room. She returned to the sala, took her blanket and pillow, then went
[8]
inside the room where the other three children were sleeping.
As she was preparing to go back to sleep, the appellant went inside the room where BBB
and the children were, and proceeded to the bathroom. He asked BBB if she was able to gather
water, and she answered in the affirmative. The appellant told her to turn on the faucet outside
because he wanted to take a bath with “fresh water,” not with what was stored inside the
container. BBB stood up to do as she was told, but as soon as she was outside, the appellant
told her not to turn the faucet on anymore, and that the stored water would do. BBB went back
inside the house, but to her surprise, the appellant suddenly embraced her. He then poked a
knife on the left side of her neck when she reached the sala. BBB pleaded to the appellant
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saying, “Tiyong, h’wag po, maawa po kayo sa akin.” The appellant, who was wearing only his
underwear, just kept on kissing her.
Meanwhile, EEE had stood up and had gone into the sala. The appellant yelled at her
and ordered her to get back inside the room. EEE did as she was told. BBB continued to plead
[9]
to be left alone. Eventually, the appellant gave way and released her.
BBB then went inside the room, sat at the edge of the bed and cried. EEE was also
crying. BBB was about to go back to sleep when the appellant ordered her to prepare coffee.
BBB pleaded to EEE to prepare the beverage, but the child refused because she was afraid of
her father. BBB was then forced to do as she was told. By the time she gave the coffee to the
appellant, the latter was again holding a knife and would not let her go back inside the room.
BBB cried and pleaded that she be released. The appellant assured her that he would ask her
some things about her aunt. He then ordered her to sit on the sofa, and asked if his wife would
be arriving home. BBB answered in the negative.
As the appellant was inching closer and closer to her, BBB stood up. The appellant
grabbed her by the hand and told her to stay put. BBB sat down, and the appellant started
kissing her. BBB pleaded for mercy. The appellant inserted his hand inside her dress, held her
breast then sucked it. He then kissed BBB’s private part and told her to lie on the sofa. BBB
tried to resist and kicked the appellant. She also tried to wake up the five-year-old child by
kicking her, to no avail. BBB was forced to lie down on the sofa, and the appellant inserted his
[10]
penis into her private part.
Afterwards, BBB stood up and went to the comfort room to urinate. As she stepped out
of the comfort room, she saw EEE, all dressed up for school, crying and just standing
[11]
there.

BBB went out of the house to buy bread. She again saw EEE on the way back, and

told her about the incident. EEE replied that she knew about it. EEE instructed BBB to follow
her to the house of a relative, and they later went to their aunt’s house nearby. Eventually, the
appellant’s wife was informed about the incident, and she declared that the appellant should be
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[12]
arrested. BBB, together with a relative, reported the matter to the authorities.
After the police had taken BBB’s sworn statement, police officers Leonardo Garduce,
Balmadres and Samuel Rojales, together with BBB and her aunt, went to the appellant’s house
on board a jeep. The three policemen alighted a few meters from the appellant’s house, and
instructed BBB and her aunt to remain in the jeep. They came across a man on their way, and
asked if he knew where the appellant lived. The man, who turned out to be the appellant
himself, pointed to the house then started to run. Upon seeing this, BBB and her aunt shouted
to the policemen that the man who had run past them was the appellant. The policemen gave
[13]
chase until the appellant was arrested at a street somewhere in Sta. Ana, Manila.

Leonardo

Garduce warned the appellant not to resist and to go with them peacefully. He also apprised the
[14]
appellant of his constitutional right to remain silent and to be assisted by counsel.
Appellant went with the arresting police officers to Precinct No. 6. After the investigation, the
[15]
corresponding booking sheet and arrest report were prepared.
Thereafter, BBB went to the National Bureau of Investigation (NBI) for medical
examination. She was examined by Medico-Legal Officer Carmelita B. Belgica, who prepared
a medical report with the following conclusions: (1) no evident sign of extragenital physical
injuries noted on the body of the subject at the time of examination; and (2) fresh healing
[16]
laceration.
[17]
On March 22, 1988, BBB filed a Complaint

before the RTC of Manila. An

Amended Complaint was filed on April 13, 1988, and the accusatory portion reads:
That on or about March 18, 1988, in the City of Manila, Philippines, the said accused,
by means of force and intimidation, to wit: by holding her breast, removing her panty and
lying on top of her, and threatening to kill her with a bladed weapon should she resist, did
then and there willfully, unlawfully and feloniously have carnal knowledge of the undersigned
against her will and consent, to the damage and prejudice of the undersigned in such amount
as may be awarded to her under the provisions of the New Civil Code.
[18]
Contrary to law.
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The appellant posted a P100,000.00 bail bond through the Utility Assurance
[19]
and was released on April 25, 1988. However, for failure to renew his bail
Corporation,
[20]
[21]
but later released
after the required bond was
bond, the appellant was again arrested,
filed.
The Case for the Defense
The appellant admitted that he talked to BBB at 4:00 a.m. on March 18, 1988. He
declared that he wanted to know how he could get in touch with BBB when he was already in
[22]
Saudi Arabia.

He likewise admitted that he kissed BBB on the cheeks then on the lips, but

since BBB did not have a
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negative reaction, he continued to kiss her. The appellant recounted that they were sitting on
the sofa. Then, he knelt between her thighs, raised her shirt, kissed her breasts, and touched her
between her thighs. Still, BBB did not complain and just told him that somebody might see
them in that position. He then kissed her private part, removed her panties, then his briefs.
After the sexual act was consummated, the appellant brought water for them. He then told
BBB to prepare breakfast.
The appellant also admitted that he talked to the apprehending officers prior to his arrest
and that he did not reveal his identity. He claimed, however, that he was in a hurry then because
[23]
he had an appointment.
The appellant was initially cross-examined on May 28, 1992, but due to his repeated
failure to present himself, his testimony was not completed. The prosecutor moved that such
testimony be considered to be of no value and prayed that it be erased from the record. The
[24]
dated January 11, 1994. The pertinent portion of the
court granted the motion in an Order
order reads:
In view of the foregoing, the motion of the prosecution to consider the testimony of the
accused as of no value or erased from the record because he failed to finish his testimony is
hereby granted. Failure on the part of the accused to present himself for cross-examination up
to this point in time and to present any evidence is hereby considered as waiver of his right to
present further evidence for his defense and this case is now submitted for decision.
[25]
SO ORDERED.

The Ruling of the Trial Court
[26]
finding the appellant guilty beyond
On April 14, 1997, the RTC rendered a Decision
reasonable doubt of the crime of rape. The fallo reads:
WHEREFORE, after painstakingly evaluating the evidence on record, this court has
come to the conclusion, and so holds, that accused Edgardo Noveras y Pascua is GUILTY
beyond reasonable doubt, as
principal, of the crime of rape defined and penalized in Article 335 of the Revised Penal Code,
and hereby imposes upon him the penalty of Reclusion Perpetua. The penalty of death cannot
be meted out as its imposition was suspended or prohibited by the 1987 Constitution.
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The accused is further ordered to pay to the complainant the amount of One Hundred
Thousand (P100,000.00) Pesos as moral damages.
[27]
SO ORDERED.

The trial court concluded that the evidence of the prosecution was undisputed, in view of
the fact that the appellant’s testimony was considered erased from the record for failure to
present himself for cross-examination. The RTC was convinced that the prosecution proved
beyond doubt that the appellant had committed the crime of rape through the clear, positive,
straightforward and credible testimony of the victim. It likewise gave credence to the testimony
of the medico-legal officer who examined the victim within 12 hours from the time of the
[28]
incident.
The case initially came up to this Court via notice of appeal; however, in deference to the
[29]
the case was transferred to the CA.

ruling in People v. Mateo,

The Ruling of the Court of Appeals
[30]
In his Brief,
the appellant alleged that what transpired between him and BBB was
consensual. Appellant pointed out that the alleged victim did not resist; she did not even exert
any effort to ask for help from her cousins, who were sleeping at the foot of the sofa. He further
[31]
claimed that BBB had every opportunity to escape, but that she did not.
On September 30, 2005, the CA affirmed the decision of the trial court with
[32]
The appellate court reduced the award of moral damages from P100,000.00
modification.
to P50,000.00. The fallo of the decision reads:
WHEREFORE, the appealed Decision is AFFIRMED with MODIFICATION.
Appellant EDGARDO NOVERAS y PASCUA is hereby ordered to pay private complainant
[BBB] moral damages in the reduced amount of Fifty Thousand Pesos (P50,000.00).
[33]
SO ORDERED.
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In finding the appellant guilty as charged, the CA also considered the excluded
testimony of the appellant “in the higher interest of substantial justice.” The CA concluded that
BBB had truthfully narrated how she was sexually assaulted by the appellant, and that she had
no improper motive to so testify other than a desire to tell the truth. The appellate court ruled
that the following factors rendered BBB virtually helpless when the crime was committed:
BBB’s status as a domestic servant; her age; the absence of her aunt who could have protected
her; her gender and physique; and the fact that the appellant exerted moral ascendancy over her
and was armed with a knife.
The Ruling of the Court
Indeed, a rape charge is a serious matter with pernicious consequences both for appellant
and complainant; hence, utmost care must be taken in the review of a decision involving a
[34]
conviction for rape.
In reviewing rape cases, this Court has always been guided by three
well-entrenched principles: (1) an accusation of rape can be made with facility and while the
accusation is difficult to prove, it is even more difficult for the person accused, though
innocent, to disprove; (2) considering the intrinsic nature of the crime, only two persons being
usually involved, the testimony of
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complainant should be scrutinized with great caution; and (3) the evidence for the prosecution
must stand or fall on its own merits, and cannot be allowed to draw strength from the weakness
[35]
of the evidence for the defense.

Accordingly, in resolving rape cases, primordial

[36]
consideration is given to the credibility of the victim’s testimony.
It is likewise a settled principle that the trial court’s conclusions on the credibility of
witnesses in rape cases are generally accorded great weight and respect, and at times even
finality, unless there appear in the record certain facts or circumstances of weight and value
which the lower court overlooked or misappreciated and which, if properly considered, would
[37]
alter the result of the case.
After a careful review of the records of the case, we find no cogent reason to overturn the
trial court’s assessment of the victim’s credibility. We find BBB’s account to be truthful and
credible, having convincingly narrated in detail how the crime was committed, thus:
Q: And what happened when you entered the house?
A:
When I entered the house, I was surprised when [appellant] suddenly embraced me,
ma’am, and poked a knife at me.
Q: Will you please tell us where, particularly, were you in the house where [appellant]
embraced you as you entered?
A: In the sala, ma’am.
Q: And what did you do when he embraced you?
A: I shouted, “Tiyong, huwag po, maawa po kayo sa akin.”
Q: What did [appellant] do?
A: He told me to keep silent or else he will kill me.
Q:

While [appellant] was embracing you, may you please tell us what hand was he holding
the knife?
A: With his right hand, ma’am.
Q: And what did he do with the knife that he was holding while he was embracing you?
COURT:
She said he poked the knife at her.
ATTY. BONDOC:
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Q: May you please tell this Honorable Court what part of your body did he poke the knife?
A: At the upper left portion of my neck, ma’am, just behind the left ear.
Q:

May you please tell us, Miss Witness, if you know how far is the knife to your nape or
behind the left ear?
A: It is very near because I felt it on my skin.
Q:

Miss Witness, aside from embracing you, what did [appellant] do while he was holding
that particular knife, if any?
A: He was kissing me, ma’am.
Q:

Please tell us, Miss Witness, your position and the position of [appellant] while he was
embracing you at that particular time?
A: We were standing, ma’am.
xxxx
Q: And what happened, Miss Witness, after that?
A:
After handing to him the cup of coffee, I was about to enter the room again but he
prevented me from doing so.
Q: How did he prevent you from entering the room, Miss Witness?
A: He held one of my hands, ma’am, while his other hand was holding the knife.
Q: And what did you do when he held one of your hands?
A: I cried again and pleaded again and I asked him to go to sleep because he was drunk.
Q: What happened after that?
A: He told me that he will only ask me some things about [my aunt].
Q:

When you were talking to him and he was talking to you, may you please tell us if he was
still holding your hand?
A: Yes, ma’am.
Q: And how about the knife, Miss Witness?
A: He was still holding it, ma’am.
Q: And what happened after?
A: I continued to beg him and I kept on crying, ma’am.
Q: And what did [appellant] do when you pleaded to him and was crying?
A: He told me that nothing will happen to me if I would obey him.
Q: What did you do, Miss Witness?
A: I continued to tell him to go to sleep because he was drunk.
Q: And after that, what happened?
A: He told me to sit on the sofa.
Q: You mentioned a while ago that [appellant] was also seated on the sofa, how far were you
from [him]?
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A: I was on one end of the sofa while [he] was on the other end of the sofa.
xxxx
Q:

While you were sitting, will you please inform the Honorable Court what happened aside
from your conversation with him?
A: While he was sitting down, he was getting closer and closer to me, ma’am.
Q: You told us that you were not looking at him, why were you not looking at him?
A: Because I was afraid, ma’am.
xxxx
Q: How far did you reach, Miss Witness, inching his way towards you?
A: When he was already very close to me, I stood up but he grabbed my hand.
xxxx
Q: And what happened when you sat down again, Miss Witness?
A: When I sat down, he was already seated next to me, ma’am, and he started kissing me.
Q: And what else happened aside from [appellant] kissing you?
A: While he was kissing me, I was pleading to him to have mercy on me. I was pleading to
him to have mercy because my father depends on me.
Q: And what did [appellant] do aside from kissing you?
A: He inserted his hand inside my clothes.
Q: Aside from that, Miss Witness, aside from inserting his hand, was he telling you anything?
ATTY. CABUG-OS:
Objection, Your Honor, leading.
COURT:
Sustained.
Q: Miss Witness, what did you do when he inserted his hand inside your dress?
A: I tried to prevent his hand from getting inside my dress.
Q: And what happened after that?
A: But he still inserted his hand and he held my breast. I pleaded to him again and asked him
why he was doing that to me when I have done nothing wrong to him.
Q:

At this point, are you ready and prepared to tell this Honorable Court the things that
happened after [appellant] inserted his hand and you were pleading to him, may you
please inform us now, Miss Witness, what happened?

A:

While he was holding my breast, he was also inserting his head inside my dress and
sucked my breast and I kept on pleading to him not to do that to me and to have mercy on
me but he continued with what he was doing and kissed my private part.
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Q: And what did you do, Miss Witness?
A: I was trying to prevent him from doing those things to me and pleaded to him to have
mercy on me.
Q: What happened after he kissed your private part?
A: He sucked my breast again.
xxxx
Q: After that, Miss Witness, what happened?
A: He told me to lie down on the sofa.
Q: And what happened next, Miss Witness, when he asked you to lie down on the sofa?
A: I did not want to obey him.
Q: What did [appellant] do?
A: He told me that something bad will happen to me if I would not follow him.
Q: And did you follow him?
A: I said “Tiyong, huwag po,” and then he was holding the knife.
Q: And what happened while he was holding the knife?
ATTY. CABUG-OS:
The questions have been leading eversince, your Honor.
COURT:
No, she is being asked what happened.
A: He forced me to lie down. I resisted and kicked him but he was very strong.
Q: And what happened next, Miss Witness, after that?
A: When he was able to force me to lie down on the sofa, he inserted his penis inside my
vagina.
Q:

Will you please inform this Honorable Court if [appellant] was able to insert his private
part to your private part?
A: Yes, ma’am.
Q: What did you feel when he inserted his private part to your private part?
[38]
A: I felt pain.

The physical evidence also corroborates the victim’s testimony. According to the
[39]
Medico-Legal Report

of Dr. Belgica, the victim suffered hymenal lacerations at 6:00 and

3:00 positions. Dr. Belgica also testified that the fresh healing laceration indicates force, and
[40]
that the common cause of laceration might have been sexual intercourse.

It is settled that
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when the victim’s testimony is corroborated by the physician’s finding of penetration, there is
sufficient foundation to conclude the existence of the essential requisite of carnal knowledge.
[41]
Laceration, whether healed or fresh, is the best physical evidence of forcible defloration.
The absence of spermatozoa does not necessarily mean that rape was not committed; the
slightest penetration of the female organ is enough. In this case, the lacerations on the victim’s
[42]
hymen sufficiently established that sexual intercourse took place.
We are not persuaded by the appellant’s insistence that he and BBB had consensual sex.
The failure of the victim to shout for help or resist the sexual advances of the rapist is not
tantamount to consent. Physical resistance need not be established in rape when threats and
intimidation are employed, and the victim submits herself to her attackers because of fear.
Besides, physical resistance is not the sole test to determine whether a woman involuntarily
succumbed to the lust of an accused. Rape victims show no uniform reaction. Some may offer
[43]
strong resistance while others may be too intimidated to offer any resistance at all.
In the instant case, BBB testified that before she was sexually abused, appellant poked a
knife at her and threatened to kill her. The act of holding a knife is by itself strongly suggestive
of force or at least intimidation, and threatening the victim with a knife is sufficient to bring
[44]
her into submission.
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More importantly, BBB is the appellant’s niece, being the daughter of his wife’s sister; she
resided with appellant and his wife and worked as their household help. Appellant therefore
had moral ascendancy over her. It is a settled rule that in rape committed by a close kin, moral
[45]
ascendancy takes the place of violence and intimidation.
Rape is defined and penalized under Article 335 of the Revised Penal Code, as
amended:
Article 335. When and how rape is committed. – Rape is committed by having carnal
knowledge of a woman under any of the following circumstances.
1. By using force or intimidation;
2. When the woman is deprived of reason or otherwise unconscious; and
3. When the woman is under twelve years of age or is demented.
The crime of rape shall be punished by reclusion perpetua.
Whenever the crime of rape is committed with the use of a deadly weapon or by
two or more persons, the penalty shall be reclusion perpetua to death. (Emphasis supplied)

On whether the aggravating circumstance of nighttime may be considered against the
appellant, the records show that on that fateful day, he arrived home at 4:00 a.m. There is,
however, no indication as to the exact time when the victim was actually raped. Her testimony
shows that after the appellant had his way with her, she went to the comfort room and when she
went out, she saw one of the children dressed up for school; she then went out to buy bread for
[46]
breakfast.
The aggravating circumstance of nighttime cannot thus be appreciated since
there is no proof that the crime began and was completed at nighttime. However, the use of a
bladed weapon in the commission of the crime was properly alleged and sufficiently proven
during the trial of the case.
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The crime committed is therefore punishable by two indivisible penalties, i.e., reclusion
perpetua and death. According to Article 63 of the Revised Penal Code, where the penalty
prescribed by law is composed of two indivisible penalties, and there being no mitigating or
aggravating circumstances in the commission of the crime, the lesser penalty shall be imposed.
Other than the use of a deadly weapon (which is already taken into account to raise the penalty
to reclusion perpetua to death), no other aggravating circumstance was alleged and proven.
Hence, the trial and appellate courts correctly imposed the penalty of reclusion perpetua
against the appellant.
The victim is entitled to moral damages without need of proof other than the fact of the
rape itself because it is assumed that the victim has suffered moral injuries entitling her to such
[47]
an award.

Thus, the award of P50,000.00 in moral damages is in order.

The appellate court erred, however, in not awarding civil indemnity to the victim. An
[48]
award of P50,000.00 as civil indemnity is mandatory upon the finding of the fact of rape.
In addition, she is entitled to P25,000.00 representing exemplary damages, since the qualifying
[49]
aggravating circumstance of use of a deadly weapon attended the commission of the crime.
IN LIGHT OF ALL THE FOREGOING, the Decision of the Court of Appeals in
CA-G.R. CR No. 01394 is AFFIRMED WITH MODIFICATIONS. Appellant Edgardo P.
Noveras is hereby ordered to pay the victim P50,000.00 as civil indemnity and P25,000.00 as
exemplary damages, in addition to the P50,000.00 awarded by the CA as moral damages.

SO ORDERED.

ROMEO J. CALLEJO, SR.
Associate Justice
WE CONCUR:
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x-----------------------------------------------------------------------------------------x
DECISION
NACHURA, J.:

After having experienced a most bestial crime from the most unlikely perpetrator, her
own father, the complainant’s primary instinct was still to protect her younger sisters from
suffering the same fate. Thus, this case.
[1]
Before us on automatic review is a Decision

of the Court of Appeals (CA) in

CA-G.R. CR-H.C. No. 00773 affirming, with modification, the finding of guilt by the Regional
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Trial Court (RTC) of Legazpi City, Branch 6, in Criminal Case No. 8405, convicting accused
[2]
Roque Abellano of qualified rape.
[3]
The Information

against Abellano reads:

That sometime in the month of June, 1997, at nighttime, at xxx, Philippines and within
the jurisdiction of this Honorable Court, the above-named accused, with lewd and unchaste
design, by means of force, threat and intimidation, did then and there willfully, unlawfully and
[4]
feloniously have carnal knowledge with his own daughter, AAA,
12 years of age, against
her will and consent, to her damage and prejudice.
ACTS CONTRARY TO LAW.

It appears that at the time of the rape, AAA was 12 years old, living with the accused and
her two younger sisters, BBB and CCC. The accused’s wife, mother of AAA and her sisters,
[5]
was already deceased.
One night in June 1997, AAA suddenly awoke and was surprised to see accused beside
her. After undressing himself, the accused undressed AAA, lay on top of her, and forced
himself on her. AAA’s cries and remonstrations to the accused why he would do such a thing
to his own daughter fell on deaf ears. The accused simply dismissed her sobs, telling her that
the pain would pass upon her monthly menstruation. Thereafter, accused left her and went to
sleep. However, AAA’s nightmare did not end there. The accused repeatedly raped her until
sometime in September 1998 when the abomination was revealed. Apparently, the rape had not
been confined to complainant alone. Her older sister, DDD, had been raped by their father as
[6]
well.
AAA and DDD went to their aunt and narrated their harrowing experience at the hands
of the accused. Their aunt accompanied them to a barangay kagawad to report the incident.
From there they proceeded to the Manito Police Station to lodge a complaint. The Chief of
Police of the station requested a medical examination on AAA. The results showed that AAA
[7]
had a healed laceration at 5:00 o’clock position and was in a non-virgin state physically.

10/8/2014 2:43 PM

G.R. No. 169061

3 of 14

http://sc.judiciary.gov.ph/jurisprudence/2007/june2007/169061.htm

Despite threats made by the accused on her and her sisters’ lives, AAA filed the case
against their father.
Dr. Lily Melrose Camara, medico-legal officer, corroborated AAA’s testimony. She
testified that the laceration found on AAA could have been caused by a blunt object such as an
[8]
erect penis or any instrument or object with a similar appearance.
In his defense, the accused denied the rape and claimed that the charge was merely
instigated by Manuel Arizapa, a cousin of his deceased wife, who, after her death, failed to
obtain custody of his children. The accused also claimed that he was drunk on the date the
[9]
alleged rape occurred. Thus, he could not say anything about his daughter’s charge of rape.
On April 23, 2001, the trial court rendered a decision finding the accused guilty as
charged, to wit:
WHEREFORE, premises considered, the accused Roque Abellano is hereby found
GUILTY beyond reasonable doubt of the crime of rape committed against her own daughter
xxx in June 1997, who was then thirteen (13) years old and he is hereby sentenced to suffer
the supreme penalty of DEATH and to pay xxx P75,000.00 as Indemnity. Costs against the
accused.

Initially, this case was brought to this Court for automatic review.

However, on

September 7, 2004, the Court transferred this case to the CA consistent with its ruling in
[10]
People v. Mateo.
On June 10, 2005, the CA affirmed the trial court’s decision dated April 23, 2001 with
modification on the latter’s award of damages, thus:
WHEREFORE, the appealed decision is hereby AFFIRMED, with the
MODIFICATION, as hereinabove indicated. Pursuant, however, to Section 13, Rule 124 of
the Amended Rules to Govern Review of Death Penalty Cases, we refrain from entering
judgment and, instead, forthwith certify the case and elevate its entire record to the Supreme
Court for further review.
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Both the Office of the Solicitor General and the Public Attorney’s Office, counsel for the
accused, reiterated the arguments in their respective briefs filed during the pendency of this
case upon automatic review and prior to its transfer to the CA. Thereafter, the case was
[11]
submitted for resolution.
In this appeal, the accused reiterates his assignment of errors before the appellate court,
to wit:
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I
THE COURT OF ORIGIN COMMITTED A REVERSIBLE ERROR IN GIVING MUCH
WEIGHT TO THE EVIDENCE PRESENTED BY THE PROSECUTION.
II
THE COURT A QUO GRAVELY ERRED IN NOT EXCULPATING THE ACCUSEDAPPELLANT OF THE CRIME CHARGED DUE TO THE INCONSISTENCIES AS TO THE
EXACT AGE OF THE ALLEGED VICTIM.
III
THE REGIONAL TRIAL COURT IN LEGASPI CITY (BRANCH 6) MADE A BLATANT
ERROR IN NOT ACQUITTING THE ACCUSED ON THE GROUND OF REASONABLE
DOUBT.
IV
THE LOWER COURT COMMITTED A GRAVE ERROR IN IMPOSING THE CAPITAL
PUNISHMENT ON THE ACCUSED-APPELLANT DISREGARDING PERTINENT
[12]
JURISPRUDENCE.

We do not find cause to disturb the findings of both courts.
At the outset, we point out that the case at bench disposes only of the rape committed in
June 1997. In this regard, the trial court correctly ruled that AAA’s steadfast and unequivocal
testimony on the rape on her person by the accused cannot be overcome by the flimsy denial of
the latter. The prosecution evidence proved beyond reasonable doubt the rape of AAA by the
accused.
In the review of rape cases, we continue to be guided by the following principles: (1) an
accusation for rape can be made with facility; it is difficult to prove but more difficult for the
person accused, though innocent, to disprove; (2) in view of the nature of the crime of rape
where only two persons are usually involved, the testimony of the complainant is scrutinized
with extreme caution; and, (3) the evidence for the prosecution stands or falls on its own merits
[13]
and cannot be allowed to draw strength from the weakness of the defense.
Thus, in a
prosecution for rape, the complainant’s credibility becomes the single most important
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[14]
issue.
The perusal of the testimony of AAA inevitably leads us to conclude that the accused
indeed raped her. AAA painfully narrated to the trial court, in a categorical and straightforward
manner, how she was violated by her own father, thus:
Q
A

Now tell us exactly what happened on that night of June 7, 1997?
I went to sleep and to my surprise my father slept with me. I noticed it when I was
awaken(ed). He was already beside me.

Q
A

And then (what) happened?
He undressed himself and also undressed me. He put himself on top of me and placed
his penis inside my vagina. And then he kept on moving up and down. He pushed
himself up and down.

Q

And what did you do while he was doing that to you? While he was on top of you and
placed his penis inside your vagina and kept on moving up and down, what did you do?
I cried and told him that I am his very own daughter. I asked him, “why are you doing
this to me?”

A

Q
A

And what was the answer, if any?
He said, “mawawara man sana iyan pag nagregla ka.” Or that nothing would go wrong
once you have your monthly menstruation.

Q
A

Did you not shout?
Even if I did, no one would hear me except my two younger sisters who could do
nothing to help me. We have no neighbor in our place.

Q
A

So after your father had successfully raped you, what happened next?
He left me and proceeded to sleep where he used to sleep.

Q

And after your father removed his clothes and then undressed you also and then placed
his penis inside your vagina, you said you cried, why did you cry?
Because I could hardly accept the fact that my own father can afford to do such sexual
act with me.

A

xxxx
Q
A

Now that rape incident which you told the court which happened sometime in June,
1997, was that the first and last time that happened to you?
No, sir because I have… I had been a victim of rape almost every night by my very
own father.

Q
A

When was the last time?
It was in September but I could no longer recall the exact date?

Q

What year?
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A

[15]
1998?

Complainant’s testimony remained consistent even on cross and re-cross examination.
She refused to be deterred in her desire to protect her younger sisters from undergoing the same
harrowing experience.
In stark contrast, however, is the accused’s bare denial, and a vaguely drawn theory as to
the impetus for the accusation. Both the lower and the appellate courts found the testimony of
the accused unworthy of credence. Significantly, the accused failed to squarely deny AAA’s
charge of rape in his initial testimony, thus:
Q

Now Mr. Witness, one (1) of your children AAA is accusing you of rape. Tell us what
you can say to that?
(Silence)

PROS. DE MESA
Your honor please, may I manifest and put on record that the accused took time and
does not give an answer.
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WITNESS
A
I cannot say anything.
ATTY. GOMEZ (to the witness, continuing)
Q

What do you mean “you cannot say anything?”

A

[16]
I could not remember because I was then drunk sir.

Accused’s testimony even revealed that he had been previously sentenced to the supreme
penalty of death in a separate case of rape against the same victim committed on a different
[17]
date.

The trial and the appellate courts accurately noted that the accused’s initial silence in

his direct testimony in response to the question relating to his daughter’s charge of rape, is
[18]
equivalent to an admission thereof.
Moreover, AAA’s testimony is corroborated by the findings of the medico-legal officer
on all material points. Dr. Camara testified that the healed laceration on AAA’s genitalia and
the non-resistance of her hymen upon insertion of the examining index finger and the vaginal
[19]
speculum are consistent with the claim of rape.
However, notwithstanding the foregoing, the accused maintains that there exists
reasonable doubt in his favor due to the following defects and inconsistencies: (1) the victim’s
actual age at the time of the rape; (2) the date of the rape was not specifically alleged in the
Information; (3) filing of the case is tainted with ill motive; and (4) the findings of Dr. Camara
[20]
were inconclusive.
We disagree.
First. The accused mistakenly argues that the victim’s age as alleged in the information
is inconsistent, nay contradicted, by the findings of the trial court in its decision which
declares the victim to be 12 years of age in its statement of facts, and 13 years old in the latter
part of the decision. Hence, the accused hastily concludes that the trial court itself is not sure
[21]
of AAA’s exact age.
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Time and again we have ruled that qualifying circumstances that increase the imposable
penalty on an accused must be specifically alleged in the Information and duly proved during
[22]
trial.
Article 266-B (1) of the Revised Penal Code before the abolition of the death penalty
provided,
ART. 266-B. Penalties. –
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of the
following circumstances:
1.
When the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil
degree, or the common law spouse of the parent of the victim.

The Information states that AAA was 12 years old in June 1997 when the rape was
[23]
Clearly, AAA was then under 18 years of age. AAA was born on August 19,
committed.
1984 as indicated in her birth certificate presented during trial. Her relationship to the accused
[24]
is likewise reflected in the same document.
Further, the victim’s declaration on direct
testimony as to her date of birth and her actual age at the time of the incident (12 going on 13
[25]
years old) undoubtedly shows that she was below 18 years of age.

Indeed, the prosecution

had sufficiently alleged and duly proved the twin qualifying circumstances of minority and
relationship.
[26]
In point is the case of People v. Carinaga.
Both Informations stated that the victim
was 12 years old at the time of the two rape incidents. However, it was proven during the trial
that the victim was actually only 11 years old on the given dates. This Court ruled that, since
the facts alleged in the Information and the facts proven in court establish the qualifying
circumstances of minority and relationship, there was qualified rape.
Second. With regard to the specific date of the rape, we agree with the appellate court’s
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[27]
succinct holding that it is clearly not an element of the crime of incestuous rape.
Third. As for the alleged ill motive behind the institution of the case, the appellate court
[28]
is correct in finding that the accused did not present concrete proof to buttress the same.
Corollarily, it is unbelievable that AAA will allow herself to be influenced by her uncle to
concoct a convoluted story of rape by her own father simply because he was prevented by the
accused from taking custody of her and her sisters after their mother’s death. No woman would
want to go through the humiliation of trial unless she has been so brutalized that she desires
[29]
justice for her suffering.
It takes a certain amount of psychological depravity for a young
woman to concoct a story which could cost the life of her own father and drag the rest of the
[30]
family, including herself, to a lifetime of shame.

AAA’s asseveration that she wanted to

protect her siblings from their father’s sexual clutches far outweighs accused’s lame attempt to
cast a shadow on her credibility and save himself. Besides, the records reveal that AAA
herself, accompanied by her aunt, went to the Manito Police Station to lodge a complaint
against the accused.
Fourth. The accused next contends that the findings of Dr. Camara are inconclusive. He
cites Dr. Camara’s testimony that AAA’s non-virgin state could have been caused by populated
menstrual flow, exercises, horseback riding, accidentally falling on a hard object, and
[31]
biking.

Accused also questions the single laceration on AAA’s genitalia which, he insists,

is inconsistent with the latter’s claim of repeated rape by the former from June 1997 until
September 1998.
Undeniably, the other possibilities mentioned by Dr. Camara do not exclude the
accused’s rape of AAA. But neither does the single laceration belie the sexual abuse by her
father. In any event, the imagined inconsistencies refer only to minor matters that cannot
overcome AAA’s strong, unhesitant, and credible testimony found by the trial court as
sufficient to sustain a conviction.
The trial court’s evaluation of a witness’ credibility is accorded the highest respect
because it had the direct and singular opportunity to observe the facial expression, gesture, and
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tone of voice of a witness while testifying. The trial court has the strategic position to
determine whether a witness is telling the truth and its findings thereon are accorded finality,
unless there appears on record some fact or circumstance of weight which the lower court may
have overlooked, misunderstood, or misappreciated and, if properly considered, would alter the
[32]
results of the case.
All told, the perceived defects and contradictions by the defense refer only to minor and
[33]
insignificant details which do not work to alter the outcome of the case.
With respect to the proper penalty to be imposed, the accused avers that he cannot be
sentenced to suffer the death penalty since the qualifying circumstance of minority, that AAA
was 12 years and 10 months old in June 1997, was not duly alleged in the Information, in the
[34]
light of the rulings in People v. Bartolome,

[35]
[36]
People v. Cula,
and People v. Liban.

His reliance on these cases is misplaced. These cases reduced the penalty from death to
reclusion perpetua because the qualifying circumstance of minority was not duly alleged and
proven. However, nowhere in the cited decisions does it declare that the exact age, including
the number of months must be recited in the Information, otherwise, an accused may not be
convicted of qualified rape. More importantly, the facts obtaining in these cases show that
although the qualifying circumstances were not duly alleged and established during trial, such
inconsistencies did not create reasonable doubt as would reverse a conviction of rape.
In the case at bench, the qualifying circumstances of minority and relationship were
specifically alleged in the Information and duly proven. However, with the advent of Republic
Act No. 9346 prohibiting the imposition of the death penalty, the penalty of reclusion perpetua
without eligibility for parole should instead be imposed.
As regards the civil liability of the accused, we affirm the appellate court’s award of
P75,000.00 as civil indemnity. We increase the award of moral damages to P75,000.00,
without need of proof, and additionally award P25,000.00 as exemplary damages consistent
[37]
with current jurisprudence.

10/8/2014 2:43 PM

G.R. No. 169061

http://sc.judiciary.gov.ph/jurisprudence/2007/june2007/169061.htm

WHEREFORE, the decision of the RTC of Legazpi City, Branch 6, in Criminal Case
No. 8405 and the decision of the CA in CA-G.R. CR-H.C. No. 00773 are AFFIRMED with
MODIFICATION. Appellant Roque Abellano is sentenced to suffer the penalty of reclusion
perpetua without eligibility for parole and to pay the victim, AAA, the amount of P75,000.00
as civil indemnity, P75,000.00 as moral damages, and the further sum of P25,000.00 as
exemplary damages, plus costs.
SO ORDERED.
ANTONIO EDUARDO B. NACHURA
Associate Justice

WE CONCUR:
(On Official Leave)
REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING
Acting Chief Justice

CONSUELO YNARES-SANTIAGO
Associate Justice

GELINA SANDOVAL-GUTIERREZ
Associate Justice
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DEC IS ION

CHICO-NAZARIO, J.:
[1]
For review is the Decision

of the Court of Appeals promulgated on 6 October 2006 in

CA-G.R. CR-H.C. No. 01295, entitled “People of the Philippines v. Oligario Balonzo,”
[2]
affirming, with modification, the Judgment

of the Regional Trial Court of Gumaca, Quezon,

Branch 61, in Criminal Case No. 7730-G, finding appellant Oligario Balonzo guilty beyond
[3]
reasonable doubt of the crime of qualified rape committed against his own daughter, AAA.
Appellant was charged with rape as defined and punished under Articles 266-A and
266-B of the Revised Penal Code, as amended by Republic Act No. 8353, in relation to
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Republic Act No. 7610, allegedly committed as follows:
That on or about 8:00 o’clock in the evening of the 14th day of July, 2002, at XXX,
XXX, XXX, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, with lewd design, with force, threat and intimidation, did then and there willfully,
unlawfully and feloniously have carnal knowledge of one AAA, a minor, then 15 years of age,
against her will.
That the accused Oligario Balonzo is the biological father of the victim who had moral
[4]
ascendancy over the latter and that the crime was committed inside their dwelling.

[5]
Appellant with the assistance of counsel, entered a plea of not guilty to the charge.
Thereafter, trial on the merits ensued.
AAA testified that she is a daughter of appellant. When she was eleven years old, her
mother died. From the time of her mother’s death, she lived in the house of her older sister. In
2001, when she was about to graduate from grade school, she moved into appellant’s house.
She stayed there together with appellant, her older brother BBB, her younger sister CCC, and
her younger brother DDD. Appellant and BBB helped each other in sending AAA to school
but she only finished second year high school. At nighttime, AAA and CCC slept in the only
bedroom of their house, while appellant and her two brothers slept on a mat in their living
room.
Apparently, AAA’s relationship with appellant was punctuated with bouts of fear. AAA
testified that on two separate instances, when appellant was intoxicated, he chased her with a
bolo for no reason whatsoever except for the fact that he was inebriated. Unfortunately for
AAA, she would later find out that appellant was capable of inflicting upon her a different
form of harm which first manifested itself on the night of 14 June 2002. According to AAA,
appellant entered the room she shared with CCC and purportedly warned her not to inform
anyone about what he was going to do or else he would kill her siblings. Appellant then held
her buttocks and removed her lower apparel. He thereafter went on top of her and inserted his
penis into her sexual organ. Neither CCC, who was sleeping beside her, nor DDD, who was
sleeping in their living room, was awakened by what was then taking place between AAA and
appellant. After this incident, AAA opted to keep her harrowing ordeal to herself.
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The revolting misdeed was again performed by appellant on the evening of 14 July
2002. AAA claimed that she was roused from sleep and found appellant removing her shorts.
He then caressed her buttocks and inserted his penis into her vagina for which she felt pain.
During the whole time that AAA was experiencing such malevolence, she was wearing her
upper clothes while appellant was fully naked. She did not offer any resistance against
appellant’s bestial attack for she was afraid of him. Eventually, however, she was able to
summon the courage to reveal her plight to BBB who, in turn, helped her initiate the criminal
complaint against appellant.
During AAA’s cross-examination, counsel for appellant was able to draw out from her
the fact that darkness enveloped their house during the times when she was allegedly raped by
appellant. Their house did not have electricity and they were using only a gas lamp which was
not lit during those nights. Despite this, she insisted that appellant was the one who raped her
for she was familiar with his physical features such as the texture of the hair on his head, his
smell, and the coarse hair on his upper lip. In the course of her cross-examination, AAA could
[6]
no longer restrain herself and started crying.
The prosecution presented, as its second witness BBB, who stated that on 24 September
2002, AAA disclosed to him that she was molested by their father, appellant herein. He then
accompanied AAA to the authorities to report the matter.
The defense presented only one witness who was none other than appellant himself. He
admitted before the court that AAA was indeed his daughter but denied that he had raped her.
According to him, prior to 14 July 2002, he maintained a harmonious relationship with AAA
and the only reason that the latter may hold a grudge against him was for the time when he
disallowed her to go out with her friends. He also described AAA and BBB as liars for having
accused him of rape.
On 23 May 2005, the trial court promulgated its decision finding appellant guilty
beyond reasonable doubt of the crime of qualified rape.

The dispositive portion of the

decision reads:
WHEREFORE AND IN VIEW OF ALL THE FOREGOING, the court finds accused
OLIGARIO BALONZO guilty of the crime of Qualified Rape defined and punished under
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Articles 266-A and 266-B of the Revised Penal Code as amended by R.A. 8353 and he is
hereby sentenced to suffer the penalty of DEATH. He is further ordered to pay the amount of
Php75,000.00 as civil indemnity, Php50,000.00 as moral damages and Php25,000.00 as
[7]
exemplary damages.

The trial court brushed aside appellant’s defense which was based mainly on denial. It
described as “steadfast” AAA’s testimony relating to the rape perpetrated upon her by
[8]
appellant

whom she identified in open court.

The records of the case were then forwarded to the Court of Appeals pursuant to this
[9]
Court’s holding in People v. Mateo, which allows for the intermediate review by the Court of
Appeals of cases where the penalty imposed is death, reclusion perpetua or life
[10]
imprisonment.
On 6 October 2006, the appellate court rendered the now assailed decision which
affirmed, with modification, the judgment of the trial court, thus:
WHEREFORE, in view of the foregoing, the assailed decision of the Regional Trial
Court is hereby AFFIRMED with MODIFICATION in that herein accused-appellant is
sentenced to suffer the penalty of reclusion perpetua, in lieu of the supreme penalty of
[11]
death.

In modifying the decision of the trial court, the Court of Appeals took cognizance of the
effectivity of Republic Act No. 9346, otherwise known as “An Act Prohibiting the Imposition
of Death Penalty in the Philippines.”
Appellant assigns the following sole error:
THE TRIAL COURT GRAVELY ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY BEYOND REASONABLE DOUBT OF THE CRIME OF QUALIFIED RAPE AND
[12]
IN IMPOSING UPON HIM THE SUPREME PENALTY OF DEATH.

Appellant insists that the prosecution failed to present sufficient evidence to convict
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him. He also claims that the trial court erred in putting premium on AAA’s testimony since her
testimony was so inconsistent with common experience. For one, appellant points out that per
AAA’s admission, she did not offer any resistance to his alleged sexual advances despite the
fact that he was supposedly unarmed at that time. He argues that AAA could have easily
[13]
shouted for help considering that her siblings were sleeping nearby.
Appellant also draws our attention to the lack of medical finding to support AAA’s
accusation. He asserts that while it was alleged that AAA underwent physical examination, the
medical certificate that would support said claim was not presented before the court. Similarly,
the doctor who supposedly conducted the said examination was not presented by the
[14]
prosecution.
As regards the age of AAA, appellant claims that the prosecution failed to show proof
that she was really a minor at the time of the alleged rape for she presented a mere photocopy
[15]
of her birth certificate and not the original thereof.
We are not persuaded.
In determining the innocence or guilt of the accused in rape cases, the courts are guided
by three well-entrenched principles: (1) an accusation of rape can be made with facility and
while the accusation is difficult to prove, it is even more difficult for the accused, though
innocent, to disprove; (2) considering that in the nature of things, only two persons are usually
involved in the crime of rape, the testimony of the complainant should be scrutinized with great
caution; and (3) the evidence for the prosecution must stand or fall on its own merits and
[16]
cannot be allowed to draw strength from the weakness of the evidence for the defense.
Resultantly, the primordial consideration concerning the crime of rape is the credibility
[17]
of witnesses.

The familiar rule is that, in passing upon the credibility of witnesses, the

highest degree of respect must be afforded to the findings of the trial court unless there is proof
[18]
of its misappreciation of evidence.

Having seen and heard the witnesses themselves and
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observed their behavior and manner of testifying, the trial court stood in a much better position
[19]
to decide the question of credibility.
In this case, we have thoroughly reviewed the testimony of AAA and, we cannot but join
the trial court and the Court of Appeals in their conclusions that she was indeed raped by
appellant. In a clear and unequivocal manner, she recalled her ordeal as follows:
Q

What were your brother and sister doing at that time 8:00 P.M. of July 14, 2002?

A

They were soundly sleeping.

Q

And you said that you were raped by your father on July 14, 2002 at about 8:00 P.M.
while your brother and sister were sleeping soundly, what did your father do to you?

A

He removed [m]y shorts, he held by buttocks and inserted his penis into my vagina.

Q

When he inserted his penis in your vagina, were you wearing panty?

A

None, Madam.

Q

How about your father, was he wearing brief or shorts at that time when he inserted his
penis?

A

None, Madam.

Q

How about your upper clothes, were you wearing your upper clothes?

A

Yes, Madam.

Q

At the time that he inserted his penis into your vagina, were you wearing your upper
clothes?

A

Yes, Madam.

Q

How about your father?

A

None, Madam.

Q

Your father was naked at that time?

A

Yes, Madam.

Q

You said that your father inserted his penis into your vagina, what did you feel when he
inserted his penis?

A

I felt pain.
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Q

And what did you tell your father when you felt pain?

A

None, Madam.

Q

Why did you not stop your father?

A

Because I was afraid of him.

Q

Why were you afraid of him?

A

Because he will hurt me.

Q

Were there previous incidents that you were hurt by your father?

A

Yes, Madam.

Q

How did he hurt you?

A

I was about to bump the window one time when he chased me every time he was
drunk.

Q

How many times did your father chase you with a bolo whenever he is drunk?

A

[20]
About two times.

Even under the rigorous cross-examination conducted on her by appellant’s counsel,
AAA remained consistent with her narration bolstering her charge against appellant. To borrow
the words of the Court of Appeals –
x x x Jurisprudence holds that when a victim’s testimony is straightforward, candid and
unflawed by inconsistencies or contradictions in its material points, the same must be given full
faith and credit. It is also a matter of judicial cognizance that the spontaneous crying of the
victim during her testimony is evidence that speaks well of her credibility. A perusal of the
transcript of stenographic notes forming part of the case records evinces the consistency and
[21]
clarity of (AAA’s) testimony.

To reiterate, courts usually give greater weight to the testimony of a girl who fell
victim to sexual assault, especially a minor, particularly in cases of incestuous rape, because no
woman would be willing to undergo a public trial and bear the concomitant shame,
humiliation, and dishonor of exposing her own degradation were it not for the purpose of
[22]
condemning injustice and ensuring that the offender is punished.
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Appellant seeks to escape the consequences of his misdeed by pointing out
portions of AAA’s testimony which he claims to be contrary to common experience,
particularly AAA’s failure to shout for help while she was being sexually molested and the
absence of any resistance on her part.
We are not convinced.
As correctly argued by the Solicitor General, AAA cannot be faulted if she chose
to suffer in silence or failed to offer any resistance against appellant’s unabated sexual
perversion, for it is settled that the law does not impose a burden on the rape victim to prove
[23]
resistance.

Indeed, the records of this case do not bear any indication that AAA put up a

fight against the unwelcome intrusion into her maidenhood. This, however, does not negate
the occurrence of appellant’s wrongdoing. In cases of rape committed by a father or a person
recognized by the victim as her father, the former’s moral ascendancy and influence over the
latter substitutes for violence and intimidation. There is no further proof that needs to be
[24]
shown to establish the lack of the victim’s consent to her own defilement.
Moreover, not all rape victims can be expected to conform to a set pattern of
behavior. Each victim must necessarily deal with such aberrant episode in life in a way that is
dictated by his or her own coping mechanism.

It is settled that different people react

differently to a given situation or type of situation, and there is no standard form of human
behavioral response when one is confronted with a strange, startling or frightful
[25]
experience.
In this case, AAA’s silence while appellant was giving vent to his sexual urge was not
“inconsistent with common experience and observation of mankind,” as appellant would try to
impress upon this Court. More than sheer moral ascendancy, appellant had already forewarned
AAA of what would befall her and her siblings should she tell anyone of his transgression. As
AAA had already been witness to appellant’s violent tendency in the past, it is understandable
if she was practically immobilized into submission by appellant.

Surely, the picture of

appellant running after her while brandishing a bolo had left a lasting impression on AAA and
convinced her that it was not a remote possibility for appellant to inflict physical harm on her
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and her siblings.
We are similarly unconvinced by appellant’s insistence that AAA erred in pointing at
him as her rapist as it was dark when she was attacked.

Her testimony on this matter

contravenes appellant’s contention –
QUESTIONS FROM THE COURT
Q:
I want to clarify something. You stated that it was dark, no light whatsoever, and you
did not see your father, how were you able to identify that the one who raped you was
really your father?
A:
I know him, Your Honor.
Q:
A:

What were the identification marks that made you conclude that it was your father who
raped you?
His hair.

Q:
A:

Do you know the smell of your father?
Yes, Your Honor.

Q:
A:

What else?
His coarse hair on the upper lip.

ATTY. HASIM:
Q:
A:

Is that the only identification marks that you have to conclude that the one who raped
you was your father?
Yes, sir.

Q:
A:

Did you touch the upper lip of your father at the time when he raped you?
Yes, sir.

Q:
A:

And did you try to smell your father, the person who raped you?
Yes, sir.

Q:
A:

What part of his body did you smell?
His mouth and his face.

Q:
A:

Did you not observe the size or the feature of your father during that time?
I have noticed that.

Q:

Did you not touch his hair?
[26]
I touched his hair.

A:

[27]
a case where the appellant also raised this same argument, this
In People v. Corpuz,
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Court stated that:
It is highly inconceivable that complainant would not recognize her own father, with
whom she had been living for a time. We have held that it is the most natural reaction for
victims of criminal violence to strive to see the appearance of their assailant and observe the
manner in which the crime was committed. Most often, the face and body movements of the
assailants create a lasting impression which cannot be easily erased from their memory. The
impression becomes more profound where the malefactor is the victim’s own father.

In this case, AAA unhesitatingly pointed to appellant as her aggressor. There was not an
iota of doubt in her mind that it was her own father who committed the atrocious crime against
her person. It is quite difficult to believe that an unsophisticated girl such as AAA would
brazenly impute a crime so serious as rape to any man, let alone her own father, if the charge
[28]
were not true.
And even if we were to believe appellant’s claim that he once reprimanded
AAA over the company she kept, we find it hard to believe that in order to get even, she went
as far as to invent a criminal charge that could very well lead her own father to his death and
deprive not only herself but her siblings as well of the only parent left to them. As this Court
had previously declared –
It would take the most senseless kind of depravity for a young daughter to fabricate a story
which would send her father to death only because he disciplined her. Verily, no child in her
right mind would concoct a story of defloration against her own father and expose her whole
family to the stigma and disgrace associated with incestuous rape, if only to free herself from an
overweening and strict parent who only happens to enforce parental guidance and
[29]
discipline.

Also unavailing is appellant’s argument that the lack of medical certificate and of the
testimony of the examining physician as regards AAA’s physical injuries should be taken
against the prosecution. A medical certificate is not necessary to prove the commission of rape
[30]
and a medical examination of the victim is not indispensable in a prosecution for rape.
[31]
An
Expert testimony is merely corroborative in character and not essential to conviction.
accused can still be convicted of rape on the basis of the sole testimony of the private
[32]
complainant.

It is in the nature of the crime of rape that an accused may be convicted on

the basis of the lone uncorroborated testimony of the rape victim, provided that her testimony

10/9/2014 8:31 AM

G.R. No. 176153

11 of 14

http://sc.judiciary.gov.ph/jurisprudence/2007/september2007/176153.htm

[33]
is clear, positive, and convincing.

In the present case, the prosecution, through the

testimony of AAA, has shown that appellant had carnal knowledge of his own daughter against
her will. Said testimony is worthy of credence and is enough to sustain his conviction.
Finally, appellant makes capital of the fact that only a photocopy of AAA’s birth
certificate was offered in evidence and asserts that her minority has not been proven. We have
examined the records of this case and found out that what was actually presented by the
prosecution and admitted in evidence was a “certified true xerox copy of the original” issued
[34]
by the municipal civil registrar of Buenavista, Quezon.
This being the case, we perceive no
error in the trial court’s admission of, and reliance upon said copy of AAA’s birth certificate,
for jurisprudence dictates that in appreciating age, either as an element of the crime or as a
qualifying circumstance, the best evidence is an original or certified true copy of the
[35]
certificate of live birth of a party.
As indicated in her birth certificate, AAA was born on 1
December 1986. The Information therefore correctly alleged that she was only fifteen years old
when she was raped on 14 July 2002.
As regards the award of damages, we find that an increase in the amount of moral
damages is in order pursuant to prevailing jurisprudence. Hence, we increase the same from
[36]
P50,000.00 to P75,000.00 without the need of pleading or proof of basis thereof.

WHEREFORE, premises considered, the Decision dated 6 October 2006 of the Court
of Appeals in CA-G.R. CR-H.C. No. 01295, affirming with modification the Judgment of the
Regional Trial Court, Branch 61 of Gumaca, Quezon, is hereby AFFIRMED with the
MODIFICATION that the amount of moral damages is increased to P75,000.00.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice
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DEC IS ION

CHICO-NAZARIO, J.:

[1]
For review is the Decision

dated 28 February 2007 of the Court of Appeals in
[2]

CA-G.R. CR H.C. No. 00743, which affirmed in toto the Decision

dated 27 December 2004

of the Regional Trial Court (RTC) of Muntinlupa City, Branch 207, in Criminal Case No.
13545, finding herein appellant Manuel Aguilar guilty beyond reasonable doubt of the crime of
[3]
simple rape committed against AAA,
the daughter of his common-law wife BBB, and
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sentencing him to suffer the penalty of reclusion perpetua, and to indemnify the victim in the
amount of P50,000.00 as civil indemnity, P50,000.00 as moral damages and P25,000.00 as
exemplary damages.
Appellant Manuel Aguilar was charged with the crime of rape before Branch 42 of the
RTC of Dumaguete City, committed as follows:
That on [24 June 1997] at about 5:00 o’clock in the afternoon, at Sitio xxx, Brgy. xxx,
[Municipality of] xxx, [Province of] xxx, Philippines, and within the jurisdiction of this
Honorable Court, the above-named [appellant], with lewd designs and by means of force and
intimidation, with abuse of confidence, willfully, unlawfully and feloniously did lie and
succeeded in having carnal knowledge with AAA, below thirteen (13) years old and the
[4]
(Emphasis supplied.)
stepdaughter of the said [appellant].

The case was docketed as Criminal Case No. 13545. When arraigned on 12 July 2000,
appellant, assisted by counsel de oficio, pleaded NOT GUILTY to the crime charged.
Thereafter, trial ensued.
The prosecution presented the following witnesses: (1) Atty. Rolando A. Piñero, the
Branch Clerk of Court of RTC, Branch 31, Dumaguete City; (2) Dr. Rosita A. Muñoz, the
Municipal Health Officer of Sta. Catalina Rural Health Unit; (3) Joven Acabal, the Medical
Technologist at Bayawan District Hospital; (4) Dr. Lydia Villaflores, physician from Bayawan
District Hospital; (5) Police Senior Inspector Cresenciano Valiente Pagnanawon, Chief of
Police of Sta. Catalina, Negros Oriental; (6) SPO1 Wenifredo Jamandron, a member of the
Philippine National Police (PNP) of Sta. Catalina, Negros Oriental; (7) BBB, the mother of
the victim; and (8) AAA, the victim herself.
Atty. Rolando A. Piñero testified that the appellant has a pending criminal case for rape
before Branch 31 of the RTC of Dumaguete City. The same was entitled People of the
Philippines v. Manuel Aguilar, docketed as Criminal Case No. 13546, allegedly committed
[5]
against AAA on 4 February 1998. He further stated that a Medical Certificate issued by Dr.
Rosita A. Muñoz in favor of AAA was presented therein as evidence to prove that AAA was
[6]
physically examined after the reported rape of 4 February 1998.
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During her testimony, Dr. Rosita A. Muñoz disclosed that on 5 February 1998, while she
was exercising her official function, AAA came to her clinic at Sta. Catalina Rural Health Unit
and reported to her that she was raped. However, considering that there was no facility for
spermatozoa examination in the said clinic, she referred AAA to the Bayawan District
Hospital. She said that she did not conduct any medical examination on AAA and left it to the
Bayawan District Hospital to conduct the same. The medical examination was conducted by
Joven Acabal and Dr. Lydia Villaflores of the Bayawan District Hospital. The result of the
medical examination revealed the presence of spermatozoa. She declared that she was given a
copy of the said result.

[7]
By virtue thereof, she issued a Medical Certificate
with the

following findings:
This is to certify that per examination results of the cervical smear, spermatozoa were
[8]
present taken from [AAA], 13 yrs. old, female from xxx, xxx, xxx.

The testimony of Dr. Rosita A. Muñoz was corroborated by Joven Acabal and Dr. Lydia
Villaflores. Joven Acabal avowed that he was the one who conducted the examination of the
cervical smear which was taken by Dr. Lydia Villaflores from AAA on 5 February 1998. The
[9]
result of the same indicates the presence of spermatozoa from a male seminal fluid.

Dr.

Lydia Villaflores confirmed that she was the one who took the cervical smear from AAA on 5
February 1998 and after the examination of the specimen, she was able to determine the
presence of spermatozoa. The Laboratory Examination Sheet was filled up by the nurse whom
[10]
she personally knows. She also issued a Medical Certificate
as requested by the Sta.
[11]
Catalina Police.
Police Senior Inspector Cresenciano Valiente Pagnanawon and SPO1 Wenifredo
Jamandron testified that the rape incident that happened on 4 February 1998 was reported to
the Sta. Catalina, Negros Oriental Police Station, and the same was recorded in the police
blotter on 5 February 1998. SPO1 Wenifredo Jamandron averred that he interviewed and
investigated AAA at the Sta. Catalina Police Station on the aforesaid date as regards the rape
[12]
incident.
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BBB, the mother of AAA, declared that she was previously married to deceased CCC
with whom she had three children namely: DDD, EEE and herein victim, AAA. She affirmed
[13]
She said that the appellant was her common-law
that AAA was born on 26 January 1985.
husband, they had been living together since 1989, and they had four children, namely: FFF,
[14]
GGG, HHH and III.
BBB courageously divulged in court that on the evening of 4 February 1998, she and
appellant, together with their daughters HHH and III, slept in a room upstairs, while AAA slept
in a room downstairs together with her half-brothers. At around midnight, she woke up to
answer the call of nature. BBB, with a kerosene lamp, proceeded to a room downstairs, where
AAA and her half-brothers were sleeping, to get the chamber pot. When she reached out for
the chamber pot, she was taken aback when her hands touched instead the bare buttocks of the
appellant. She discovered that the appellant was lying naked, face down and on top of AAA
who was then wearing nothing but her shirt. BBB repeatedly asked the appellant what he was
doing but the latter did not give an answer and just kept silent. She then brought the lamp
closer to the appellant who was already seated but still naked. AAA, on the other hand, stood
up. BBB again asked the appellant what was he really doing, but still the appellant did not
answer which made her hit the appellant with a scythe. After that, she asked AAA what the
appellant did to her. At first, AAA did not give any answer but when BBB asked her for the
second time, AAA replied that the appellant had sexual intercourse with her.

AAA

immediately ran away and went to the nearby house of her aunt named JJJ. BBB followed
AAA. While BBB and AAA were at the house of JJJ, the latter asked AAA what had
happened. AAA responded that she was raped by the appellant. It was also at the house of JJJ
where AAA tearfully revealed to her mother, BBB, that she had been raped several times by the
appellant beginning 24 June 1997, when she was still 12 years old, in their house at Sitio xxx,
[15]
Barangay xxx, Municipality of xxx, Province of xxx,
during the time when BBB was in
Bayawan to attend the birthday celebration of Nang Emang and returned only in the afternoon
[16]
of 25 June 1997.

Immediately, after that rape incident on 4 February 1998, the appellant

[17]
escaped.
BBB further testified that she, together with JJJ and the husband of the latter, went to
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the Sta. Catalina Police Station where they reported the rape incident. It was recorded in the
police blotter. BBB also stated that AAA was brought to the doctor at Sta. Catalina as well as
[18]
in Bayawan where AAA was examined.

Resultantly, two separate charges were filed

against the appellant, to wit: (1) Criminal Case No. 13546 for the rape which happened on 4
February 1998, and was raffled to Branch 31 of RTC, Dumaguete City; and (2) Criminal Case
No. 13545, the instant case, for the rape incident which occurred on 24 June 1997 and raffled
to Branch 42 of RTC, Dumaguete City.
The final witness presented by the prosecution was AAA, the victim herself. She was
already 15 years old when she testified in court. During her testimony, she confirmed that she
was born on 26 January 1985. She also admitted that the appellant is her stepfather, being the
common-law husband of her mother, BBB, and she calls him “papa.” AAA disclosed that in
the afternoon of 24 June 1997, while she was cooking food for supper and doing several
household chores in their house at Sitio xxx, Barangay xxx, Municipality of xxx, Province of
xxx, the appellant asked her younger siblings to go out and fetch water from a place 700 meters
away from their house. Her mother at that time was in Bayawan to attend the birthday
celebration of her lola. With only AAA and the appellant in their house, appellant pulled her,
undressed her, made her lie down on the kitchen floor and pinned her on the ground. The
appellant then undressed himself, lay on top of her until he finally inserted his penis into her
vagina. AAA felt pain. She cried hard and tried to defend herself but appellant was much
stronger than her. She likewise failed to shout because the appellant threatened to kill her and
her mother if she did. She felt pain and continuously had bleeding during and after the rape.
The appellant similarly warned her not to tell anyone what had happened because if she did, he
would kill her and her mother. Out of fear, AAA never told her mother about her harrowing
experience in the hands of the appellant. AAA also revealed that the rape incident that
happened on 24 June 1997 was continuously repeated until it was discovered by her mother on
[19]
4 February 1998.

The rape incidents that happened on 24 June 1997 and 4 February 1998

were reported to the police authorities at Sta. Catalina Police Station. She further stated that
[20]
she was instructed to go to the Bayawan District Hospital for medical examination.

For its part, the defense presented the lone testimony of the appellant. The appellant
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admitted that AAA is his stepdaughter as she is the daughter of his common-law wife BBB.
He also asserted that he and BBB were never married and they just live together without the
[21]
In his testimony, he vehemently denied the rape accusations against
benefit of marriage.
him. He claimed that there was no rape incident that happened in the kitchen of their house on
24 June 1997, but he admitted that BBB was really not present in their house on the aforesaid
date and the latter came back only on 25 June 1997. He likewise avowed his innocence and
assailed that the charges against him were a mere scheme, concocted by AAA and her aunt JJJ
and the husband of the latter because they never wanted him to be with BBB. In fact, they
tried to send him away many times but he did not leave because of his children with BBB.
Similarly, the appellant averred that AAA was just making up stories because she never
respected him. She neither followed his orders nor his instructions and all these started when
AAA realized that he was not her real father. AAA was barely four years old when they first
met. The appellant further declared that while he was detained at the provincial jail, BBB and
AAA visited him twice and they even brought him bread and soap. He also maintained that he
tried to convince BBB not to pursue the case but BBB told him that JJJ and the husband of the
[22]
latter would sue her and have her put in jail if she withdrew the case against him.
After trial on the merits, Criminal Case No. 13545, the instant case, was considered
submitted for decision on 11 February 2004, by the RTC, Branch 42, Dumaguete City. This
[23]
Court, however, had issued a Resolution

dated 27 January 2004, in G.R. No. 154848

entitled, People of the Philippines v. Manuel Aguilar, directing the Judge of the RTC of
Dumaguete City, Branch 31, who tried and heard Criminal Case No. 13546, to commit the
appellant to the New Bilibid Prisons in Muntinlupa City, having convicted appellant for raping
AAA on 4 February 1998. In view of this, this Court issued Resolutions dated 27 July
2004

[24]

and 17 August 2004

[25]

directing the RTC of Muntinlupa City, Branch 207, being

the lone family court in Muntinlupa City, to resolve Criminal Case No. 13545.
[26]
On 27 December 2004,
the RTC of Muntinlupa City rendered a judgment of
conviction against the appellant. The dispositive portion of the Decision reads:
WHEREFORE, [appellant] is found guilty beyond reasonable doubt of the crime of
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simple rape and is sentenced to suffer the penalty of reclusion perpetua. He is ordered to pay
the victim [AAA] P50,000.00 as civil indemnity, P50,000.00 as moral damages and
[27]
P25,000.00 as exemplary damages.

Dissatisfied, the appellant appealed the 27 December 2004 Decision of the RTC of
Muntinlupa City before the Court of Appeals. In his brief, the appellant’s lone assignment of
error was:
THE TRIAL COURT GRAVELY ERRED IN FINDING THE [APPELANT] GUILTY OF
THE CRIME CHARGED DESPITE THE FAILURE OF THE PROSECUTION TO PROVE
[28]
HIS GUILT BEYOND REASONABLE DOUBT.

On 28 February 2007, the Court of Appeals rendered a Decision affirming in toto the
Decision of the RTC of Muntinlupa City, the decretal portion of which reads:
WHEREFORE, premises considered, the Decision, dated [27 December 2004], of the
[RTC] of Muntinlupa City, in Criminal Case No. 13545 is hereby AFFIRMED in toto. Costs
[29]
against the [appellant].

Intending to appeal the aforesaid Decision of the appellate court, the appellant filed a
Notice of Appeal. In view thereof, the Court of Appeals forwarded to this Court the records of
this case.
[30]
In this Court’s Resolution dated 16 July 2007,
the parties were required to submit
their respective supplemental briefs. Both the Office of the Solicitor General and the appellant
manifested that they were adopting their respective briefs filed before the Court of Appeals as
their supplemental briefs.
After a careful review of the records of this case, this Court affirms appellant’s
conviction.
A rape charge is a serious matter with pernicious consequences both for the appellant
and the complainant; hence, utmost care must be taken in the review of a decision involving
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[31]
Thus, in the disposition and review of rape cases, the Court is guided
conviction of rape.
by certain principles. First, the prosecution has to show the guilt of the accused by proof
beyond reasonable doubt or that degree of proof that, to an unprejudiced mind, produces
conviction. Second, the evidence for the prosecution must stand or fall on its own merits and
cannot draw strength from the weakness of the evidence of the defense. Third, unless there are
special reasons, the findings of trial courts, especially regarding the credibility of witnesses,
are entitled to great respect and will not be disturbed on appeal. Fourth, an accusation for rape
can be made with facility; it is difficult to prove but more difficult for the person accused,
though innocent, to disprove. And fifth, in view of the intrinsic nature of the crime of rape, in
which only two persons are usually involved, the testimony of the complainant must be
[32]
scrutinized with extreme caution.
It is well-settled that the appellant may be convicted of rape based solely on the
testimony of the victim, as long as the same is competent and credible. This is primarily
because the crime of rape is usually committed in a private place where only the aggressor and
[33]
the rape victim are present.

Moreover, even the trial court mentioned in its Decision that

even in the absence of the corroborative testimonies of the prosecution’s other witnesses,
the testimony of AAA can stand on its ground and is enough to convict the
[34]
appellant.
Accordingly, the primordial consideration in a determination concerning the crime of
[35]
rape is the credibility of complainant’s testimony.
Time and again, we have held that when
it comes to the issue of credibility of the victim or the prosecution witnesses, the findings of
the trial courts carry great weight and respect and, generally, the appellate courts will not
overturn the said findings unless the trial court overlooked, misunderstood or misapplied some
facts or circumstances of weight and substance which will alter the assailed decision or affect
[36]
the result of the case.

This is so because trial courts are in the best position to ascertain

and measure the sincerity and spontaneity of witnesses through their actual observation of the
[37]
witnesses’ manner of testifying, their demeanor and behavior in court.
Trial judges enjoy
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the advantage of observing the witness’ deportment and manner of testifying, her “furtive
glance, blush of conscious shame, hesitation, flippant or sneering tone, calmness, sigh, or the
scant or full realization of an oath” -- all of which are useful aids for an accurate determination
of a witness’ honesty and sincerity. Trial judges, therefore, can better determine if such
witnesses are telling the truth, being in the ideal position to weigh conflicting testimonies.
Again, unless certain facts of substance and value were overlooked which, if considered, might
affect the result of the case, its assessment must be respected, for it had the opportunity to
observe the conduct and demeanor of the witnesses while testifying and detect if they were
[38]
lying.
The rule finds an even more stringent application where the said findings are
[39]
sustained by the Court of Appeals.
This Court, upon examining the records of the present case, fully agrees in the findings
of both the trial court and the appellate court that the testimony of AAA is credible and
enough to convict the appellant even without the corroborating testimonies of the other
prosecution witnesses. Her testimony on how she was raped by the appellant on 24 June 1997
was characterized by the trial court and affirmed by the Court of Appeals as clear,
straightforward and bereft of any material or significant inconsistencies. Further, we note
[40]
that while testifying, AAA broke down in tears.

The crying of a victim during her

testimony is eloquent evidence of the credibility of the rape charge with the verity borne
[41]
out of human nature and experience.
Similarly, no woman, least of all a child, would
concoct a story of defloration, allow an examination of her private parts and subject herself to
public trial or ridicule if she has not, in truth, been a victim of rape and impelled to seek justice
[42]
for the wrong done to her.
It is also highly inconceivable for a girl to provide details of a
rape and ascribe such wickedness to her “stepfather” just because she resents being disciplined
by him since, by thus charging him, she would also expose herself to extreme humiliation, even
[43]
stigma.
Testimonies of child-victims are normally given full weight and credit, since when
a woman, more so if she is a minor, says that she has been raped, she says in effect all that is
[44]
necessary to show that rape was committed.

Youth and immaturity could indeed be badges

of truth. This observation is a matter of judicial cognizance borne out by human nature and
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experience. There could not have been a more powerful testament to the truth than this “public
[45]
More so, it is an accepted doctrine that in the absence of
baring of unspoken grief.”
evidence of improper motive on the part of the victim to falsely testify against the accused, her
[46]
testimony deserves credence.
And in this case, it was never shown that the complainant
had an ill motive in filing a case against the appellant other than seeking justice for what had
happened to her.
The appellant further alleges that the trial court failed to note that the testimonies of the
prosecution witnesses merely pertained to the presence of spermatozoa without even verifying
that the said spermatozoa found in AAA belonged to the appellant. Furthermore, AAA alleged
that she had been repeatedly raped by the appellant without, however, presenting evidence
showing the presence of old lacerations to sustain the aforesaid allegations of AAA. This
argument of the appellant is specious.
In this regard, this Court deems it necessary to quote the wordings of the Court of
Appeals in connection with this matter, thus:
Thirdly, [appellant’s] arguments that the prosecution failed to prove that he has been
raping [AAA] since [24 June 1997] because no evidence was adduced showing that [AAA’s]
hymen had old lacerations; and, that the spermatozoa found belonged to him, lose substance
when faced by the principle that the testimony of a rape victim alone, if found credible, is
competent to convict the accused. To reiterate, [AAA’s] testimony is credible.
In this regard, worth noting are the Supreme Court’s pronouncement that, a medical
examination and report is not indispensable to a conviction for rape. Thus, eventhough there
was no evidence that [AAA’s] hymen had old lacerations or that the spermatozoa found
therein belonged to [appellant], still, the latter’s conviction can still be sustained in that a
[47]
medical report is even not necessary to prove that the crime of rape was committed.
(Emphasis supplied.)

At any rate, the presence of old healed lacerations in the victim’s hymen is
irrelevant to appellant’s defense. In the same way that their presence does not mean the
victim was not raped recently, the absence of fresh lacerations does not negate rape
[48]
either. Indeed hymenal laceration is not an element of the crime of rape.
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The appellant also argues that although the defense of denial is, indeed, a weak defense,
being a negative averment, nonetheless, it was not for the appellant to prove that he did not
rape AAA, but for the prosecution to prove that the appellant did rape her.
To repeat, the evidence of the prosecution has clearly established the guilt of the
appellant beyond reasonable doubt. Denial, being an intrinsically weak defense, must be
buttressed by strong evidence of non-culpability in order to merit credibility. It is a negative
self-serving assertion that deserves no weight in law if unsubstantiated by clear and convincing
[49]
evidence.
The appellant’s barefaced denial of the charge cannot prevail over the
positive, spontaneous and straightforward identification by the victim of the appellant
as the malefactor. A rape victim can easily identify her assailant especially if he is known to
her because during the rape, she is physically close to her assailant, enabling her to have a good
[50]
look at the latter’s physical features.

And in the present case, it cannot be doubted, as it

can be clearly gleaned from the records that AAA positively identified the appellant as the
[51]
person who raped her.
It is also bears stressing that the appellant in the case at bar has evaded the law for
almost three years. To this the Court of Appeals said:
[I]t has long been settled that the flight of the [appellant] from the scene of the crime is proof
of guilt or of a guilty mind. Accordingly, there is flight when the [appellant] evades the course
of justice by voluntarily withdrawing one’s self in order to avoid arrest or detention or the
institution or continuance of criminal proceedings. In this case, [appellant] has evaded the law
[52]
for almost three (3) years. Indisputably, his flight evidenced guilt.

As regards the penalty to be imposed upon the appellant, it must be noted that the rape
was committed prior to the effectivity of Republic Act No. 8353, otherwise known as “The
[53]
Applicable then is the old provision of Article 335 of the
Anti-Rape Law of 1997.”
[54]
which states in
Revised Penal Code, as amended by Section 11 of Republic Act No. 7659,
part:
Section 11. Article 335 of the same Code is hereby amended to read as follows:
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“Art. 335. When and how rape is committed. – Rape is committed by having
carnal knowledge of a woman under any of the following circumstances:
1.
2.
3.

By using force or intimidation;
When the woman is deprived of reason or otherwise unconscious; and
When the woman is under twelve years of age or is demented.

The crime of rape shall be punished by reclusion perpetua.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with
any of the following attendant circumstances:
1. when the victim is under eighteen (18) years of age and the offender is a
parent, ascendant, step-parent, guardian, relative by consanguinity or affinity within
the third civil degree, or the common-law-spouse of the parent of the victim. x x x.
(Emphasis supplied.)

From the aforesaid provision of law, both minority and actual relationship must be
alleged and proved in order to convict the appellant for qualified rape; otherwise, a conviction
[55]
for rape in its qualified form will be barred.
In this case, while the minority of the victim was properly alleged in the Information, her
relationship with appellant was not properly stated therein because what appears in the
information is that the victim is the stepdaughter of appellant. A stepdaughter is the daughter
of one’s spouse by a previous marriage. For appellant to be the stepfather of AAA, he must be
[56]
legally married to AAA’s mother.
And the best evidence to prove the marriage between the
[57]
But the records of
appellant and the mother of the complainant is their marriage contract.
this case failed to show that the appellant and the mother of AAA were legally married, there
being no marriage certificate ever presented to prove the same. In fact, both the appellant and
the mother of AAA admitted that they were not really married, and what they had was merely a
common-law relationship. The Information thus failed to allege specifically that appellant was
the common-law spouse of the victim’s mother. Instead, the Information erroneously alleged
the qualifying circumstance that appellant was the stepfather of the victim.

Hence, the

appellant is liable only for the crime of simple rape punishable by reclusion perpetua.
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Finally, this Court agrees in the amount of civil indemnity and moral damages which the
court a quo and the appellate court awarded to the victim. Civil indemnity, which is actually in
the nature of actual or compensatory damages, is mandatory upon the finding of the fact of
[58]
rape.
Case law also requires automatic award of moral damages to a rape victim without
need of proof because from the nature of the crime, it can be assumed that she has suffered
moral injuries entitling her to such award. Such award is separate and distinct from civil
[59]
indemnity.
[60]
As regards exemplary damages, we held in People v. Catubig

that the presence of an

aggravating circumstance, whether ordinary or qualifying, entitles the offended party to an
[61]
award of exemplary damages.

The Revised Rules of Criminal Procedure which took effect

on 1 December 2000 now provides that aggravating circumstances must be alleged in the
[62]
information to be validly appreciated by the court.
In the case at bar, the crime of rape and
the filing of the information against the appellant occurred before the effectivity of the said
[63]
Rules. In People v. Catubig,

we held that the retroactive application of the Revised

Rules of Criminal Procedure cannot adversely affect the rights of a private offended
party that have become vested prior to the effectivity of the said Rules.

Thus,

aggravating circumstances which were not alleged in the information but proved during
the trial may be appreciated for the limited purpose of determining the appellant’s
[64]
liability for exemplary damages.
In the present case, the information filed against the appellant improperly alleged that
AAA was his stepdaughter because what was proven during trial was the fact that the appellant
was merely a common-law husband of the mother of the victim. This being the case, AAA
cannot be the stepdaughter of the appellant.

Although the relationship alleged in the

information was different from that proven during trial, this Court is not precluded from
awarding exemplary damages to the private complainant because the aggravating circumstance
[65]
of “common-law spouse” was duly proven.
In conformity with our ruling in People v.
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[66]
Catubig

that aggravating circumstances which were not alleged in the information but

proved during the trial may be appreciated for the limited purpose of determining the
appellant’s liability for exemplary damages, this Court likewise agrees in the court a quo and in
the appellate court in awarding exemplary damages to the victim.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR H.C. No. 00743, finding herein appellant Manuel Aguilar GUILTY beyond reasonable
doubt of the crime of simple rape committed against AAA, the daughter of his common-law
wife, BBB, is hereby AFFIRMED. Costs against appellant.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice

WE CONCUR:

CONSUELO YNARES–SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

RUBEN T. REYES
Associate Justice

ATTESTATION

10/9/2014 8:59 AM

G.R. No. 177749

15 of 17

http://sc.judiciary.gov.ph/jurisprudence/2007/december2007/177749.htm

I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Working
Chairperson’s attestation, it is hereby certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the writer of the opinion of the Court’s
Division.

REYNATO S. PUNO
Chief Justice
[1]
[2]
[3]

[4]
[5]
[6]
[7]
[8]

Penned by Associate Justice Normandie B. Pizarro with Associate Justices Edgardo P. Cruz and Fernanda LampasPeralta, concurring; rollo, pp. 2-17.
Penned by Judge Philip A. Aguinaldo, CA rollo, pp. 39-48.
This is pursuant to the ruling of this Court in People of the Philippines v. Cabalquinto [G.R. No. 167693, 19
September 2006, 502 SCRA 419], wherein this Court resolved to withhold the real name of the victim-survivor and to use
fictitious initials instead to represent her in its decisions. Likewise, the personal circumstances of the victims-survivors or
any other information tending to establish or compromise their identities, as well as those of their immediate family or
household members, shall not be disclosed. The names of such victims, and of their immediate family members other than
the accused, shall appear as “AAA,” “BBB,” “CCC,” and so on. Addresses shall appear as “xxx” as in “No. xxx Street, xxx
District, City of xxx.”
The Supreme Court took note of the legal mandate on the utmost confidentiality of proceedings involving violence
against women and children set forth in Sec. 29 of R.A. No. 7610, otherwise known as Special Protection of Children
Against Child Abuse, Exploitation and Discrimination Act; Sec. 44 of R.A. No. 9262, otherwise known as Anti-Violence
Against Women and Their Children Act of 2004; and Sec. 40 of A.M. No. 04-10-11-SC, known as Rule on Violence Against
Women and Their Children effective November 15, 2004.
Amended Information; records, p. 49.
Id. at 281.
TSN, 7 November 2000, pp. 6-10.
TSN, 8 March 2001, pp. 4-11.
Records, p. 281.

10/9/2014 8:59 AM

G.R. No. 177749

16 of 17

[9]
[10]
[11]
[12]
[13]
[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]
[27]
[28]
[29]
[30]
[31]
[32]
[33]
[34]
[35]
[36]
[37]
[38]
[39]
[40]
[41]
[42]

http://sc.judiciary.gov.ph/jurisprudence/2007/december2007/177749.htm

TSN, 17 April 2001, pp. 6-14.
Records, pp. 287-288.
TSN, 17 April 2001, pp. 29-35.
TSN, 21 August 2001, pp. 4-9; TSN, 20 September 2001, pp. 4-9.
As evidenced by AAA’s Certificate of Live Birth; records, p. 291.
TSN, 11 October 2001, pp. 5-7.
Id. at 8-17.
TSN, 8 November 2001, p. 4.
TSN, 11 October 2001, p. 18.
Id. at 15-16, 19.
TSN, 28 November 2001, pp. 6-21.
Id. at 27-31.
TSN, 2 October 2002, pp. 4-6.
Id. at 9-17; TSN, 28 November 2002, pp. 4-6.
Records, p. 348.
Id. at 364.
Id. at 368.
The Decision was dated 27 December 2004, but it was promulgated on 27 January 2005 because 27 December 2004 was
proclaimed by the Office of the President as a public holiday. (Order dated 3 January 2005; records, p. 367.)
CA rollo, p. 48.
Id. at 81.
Rollo, p. 17.
Id. at 21.
People v. Malones, G.R. Nos. 124388-90, 11 March 2004, 425 SCRA 318, 329.
People v. Lou, 464 Phil. 413, 421 (2004).
People v. Guambor, 465 Phil. 671, 678 (2004).
CA rollo, p. 46.
People v. Quiachon, G.R. No. 170236, 31 August 2006, 500 SCRA 704, 714.
People v. Blancaflor, 466 Phil. 86, 96 (2004).
People v. Antivola, 466 Phil. 394, 413 (2004).
People v. Belga, 402 Phil. 734, 742-743 (2001).
People v. Cabugatan, G.R. No. 172019, 12 February 2007, 515 SCRA 537, 547.
TSN, 16 January 2002, p. 7.
People v. Pacheco, 468 Phil. 289, 299-300 (2004).
People v. Guambor, supra note 33.

10/9/2014 8:59 AM

G.R. No. 177749

17 of 17

[43]
[44]
[45]
[46]
[47]
[48]
[49]
[50]
[51]
[52]
[53]
[54]

[55]
[56]
[57]
[58]
[59]
[60]
[61]
[62]
[63]
[64]
[65]
[66]

http://sc.judiciary.gov.ph/jurisprudence/2007/december2007/177749.htm

People v. Quiachon, supra note 35.
People v. Guambor, supra note 33.
People v. Andales, 466 Phil. 873, 889 (2004).
People v. Managbanag, 423 Phil. 97, 110 (2001).
Rollo, pp. 13-14.
People v. Esteves, 438 Phil. 687, 699 (2002).
People v. Antonio, 447 Phil. 731, 742 (2003).
People v. Antivola, supra note 37.
TSN, 28 November 2001.
Rollo, p. 15.
It was approved on 30 September 1997 and took effect on 22 October 1997 (People v. Valindo, 429 Phil. 114, 121
(2002).
“AN ACT TO IMPOSE THE DEATH PENALTY ON CERTAIN HEINOUS CRIMES, AMENDING FOR THAT
PURPOSE THE REVISED PENAL CODE, AS AMENDED, OTHER SPECIAL PENAL LAWS, AND FOR OTHER
PURPOSES.”
People v. Latag, 463 Phil. 492, 506 (2003).
People v. Escultor, G.R. Nos. 149366-67, 27 May 2004, 429 SCRA 651, 668.
People v. Sumarago, 466 Phil. 956, 980 (2004).
People v. Callos, 424 Phil. 506, 516 (2002).
People v. Orilla, 467 Phil. 253, 286 (2004).
416 Phil. 102, 120 (2001).
People v. Cayabyab, G.R. No. 167147, 3 August 2005, 465 SCRA 681, 693.
People v. Calongui, G.R. No. 170566, 3 March 2006, 484 SCRA 76, 88.
Supra note 60.
People v. Calongui, supra note 62 at 89.
Article 335 as amended by Section 11 of Republic Act No. 7659.
Supra note 60.

10/9/2014 8:59 AM

G.R. No. 176734

1 of 17

http://sc.judiciary.gov.ph/jurisprudence/2008/jan2008/176734.htm

SECOND DIVISION
THE PEOPLE OF THE PHILIPPINES,
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CARPIO MORALES,
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Promulgated:
January 28, 2008
x----------------------------------------------------------------------------x

DECISION
TINGA, J.:
A rape victim’s actuations are often overwhelmed by fear rather than by reason. It is
from this fear that the perpetrator builds a climate of extreme psychological terror which
effectively numbs the victim to silence. Incestuous rape magnifies this fear, because the
perpetrator is someone normally and traditionally expected to give solace and protection to the
[1]
victim. While the victim’s option of telling her sordid tale and seeking justice could open
doors to expiation, making it is difficult as it is certain to lead ironically to wrecking her family
and the family honor with the inevitable shame that flows from the taboo of society.
[2]
For consideration of the Court is the Court of Appeals Decision dated 27 September
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[3]
2006 that affirmed the judgment of conviction

of the Regional Trial Court of Tagudin, Ilocos

Sur, Branch 25 involving appellant Jacinto Lantano for the crime of rape of his own fourteen
(14)-year old daughter.
Appellant was charged with violation of Articles 266-A and 266-B of the Revised Penal
[4]
Code, as amended by Republic Act (R.A.) No. 8353,
[6]
R.A. No. 7659,

[5]
in relation to R.A. No. 7610 and

[7]
in an Information

the accusatory portion of which reads:
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That on or about April 1998 to January 1999, in the [M]unicipality of Tagudin,
[P]rovince of Ilocos Sur, Philippines, and within the jurisdiction of this Honorable Court, the
above-named accused did then and there wil[l]fully, unlawfully and feloniously have carnal
[8]
knowledge with his own daughter, [AAA],
fourteen (14) years of age, by means of force
and intimidation and against the latter’s will and consent.
[9]
Contrary to law, aggravated by relationship.

[10]
At the trial that ensued, the
Appellant entered a negative plea when arraigned.
prosecution established the following facts based mainly on the testimony of AAA herself:
At around 10:00 in the morning of 11 April 1998, then dizzied by a terrible headache,
AAA was lying in bed beside her barely one-year old sibling in their house in Barangay
[11]
Ambalayat, Tagudin, Ilocos Sur.
Her father, herein appellant, who happened to be around,
suddenly approached her, kissed her left cheek and uttered, “Iliw ko la ken nanang mo
[12]
daytoy
(I just miss your mother that is why I’m doing this).” In that instant, appellant
[13]
pulled her shorts down, removed his own short pants and
placed a knife beside her,
[14]
underwear, spread her legs, held her hands down and then mounted her.

AAA resisted

appellant’s advances by warding off his hands but the latter pressed her hands strongly against
[15]
the bed.
Appellant was thus able to insert his penis into her vagina and made a “push[16]
[17]
AAA felt pain in her genitalia.
As she was
and-pull” movement (“nagkinod-kinuden”).
powerless to stop appellant on account of her dizziness, coupled with his order for her not to
[18]
shout for help, AAA was not able to do anything but cry while she was being ravished.
After appellant was able to gratify his lust, he angrily warned AAA not to tell anybody about
the incident and made it clear to her that he could kill her because she was only his daughter
[19]
(“Saan ka nga agipulpulong ta patayen ka nalaka la a patayen ka anak ka laeng”).
Afraid and confused, AAA suffered in silence from that day on.
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[20]
Later, noticing her deteriorating physical condition, she informed her mother, BBB,
who was then working in Singapore, about her state through the mail. Thereafter, BBB asked
[21]
[22]
to fetch AAA from their house.
In January 1999, she was brought to
her mother, CCC,
Piddig, Ilocos Norte and there, in July of the same year, she revealed her grueling ordeal to her
grandfather who in turn lost no time in reporting the incident to the Piddig Police Station
[23]
where AAA executed a sworn affidavit narrating the incident.

AAA, accompanied by the

police and a social worker, was thereafter brought to Don Mariano Marcos Hospital & Medical
[24]
Center for physical examination.
[25]
dated 20 July 1999 and signed by Dr. Lyra EvangelistaThe medical certificate
Blanco, which was submitted by the prosecution, revealed that AAA’s vaginal orifice could
admit two fingers with ease and that she had sustained lacerations in her hymen at the 2:00,
6:00 and 11:00 positions diagnosed as having been caused by the alleged rape. Also submitted
[26]
for the trial court’s perusal were the marriage certificate
showing that AAA’s parents were
[27]
from the Piddig Municipal Civil Registrar to prove that
legally married and a certification
AAA was still a minor at the time the rape was committed on 11 April 1998.
The proffered defense is sheer alibi. To refute the serious allegations of AAA, appellant
argued that he was not home when the incident allegedly took place because between 7:00 and
8:00 in the morning of the fateful day, he, together with his eldest son and his brother, had
gone to the river to make an artificial reef and catch fish, such work starting at or about 9:00
[28]
and completed at around 4:00 in the afternoon that day.

He claimed that he could not have
[29]

raped his own daughter as he had always been a good and dutiful father to all his children.
To fortify the defense, Lina Lantano, appellant’s mother, testified that at 7:00 in the
morning of the subject date, appellant, together with a certain Danilo, was already doing his
work in the river as he had been requested by a relative to catch some fish; that at 9:00, she
[30]
again saw appellant in the house of her sister having a drink;

and that she saw AAA herself
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[31]
at 10:00 on the same day preparing food for her siblings.

Avelardo Pislaan, appellant’s

nephew, also testified that on the date in question, he saw appellant by the river when he,
accompanied by his uncle, Benito Lantano, arrived there between 8:00 and 9:00 in the
morning; he said that he headed home at 11:00 while the rest, including appellant, were left
[32]
behind.
After evaluating the evidence, the trial court found appellant guilty beyond reasonable
doubt of the charge and meted out the penalty of death. The dispositive portion of the decision
reads:

WHEREFORE, in view of the foregoing, this Court finds the accused[,] JACINTO
LANTANO, GUILTY beyond reasonable doubt of the crime of RAPE as defined and punished
under Articles 266-A and 266-B of the Revised Penal Code as amended by R.A. [No.] 8353 in
relation to R.A. [No.] 7610 and [R.A. No.] 7659 and hereby sentences him to the supreme
penalty of DEATH. He is likewise directed to pay his daughter SEVENTY[-]FIVE
THOUSAND PESOS (P75,000.00) as civil indemnity, FIFTY THOUSAND PESOS
(P50,000.00) as moral damages and TWENTY[-]FIVE] THOUSAND PESOS (P25,000.00) as
exemplary damages, conformably to current jurisprudence. Pursuant to Supreme Court En
Banc Resolution dated September 28, 2004 amending [Rules] 122 and 124 of the Rules of
Court and in accordance with People of the Philippines versus Mateo[,] G.R. Nos. 147678[,]
promulgated July 7, 2004. Let the record of this case be forwarded to the Court of Appeals on
automatic review.
The accused, JACINTO LANTANO, a detention prisoner at the Ilocos Sur Provincial
Jail, is hereby ordered transferred to the custody of the Director, New Bilibid Prisons,
Muntinlupa City, Metro Manila, pending review of the case filed against him.
[33]
SO ORDERED.

In finding appellant guilty as charged, the trial court gave more weight to the prosecution
evidence than to the defense’s. It noted that AAA’s silence after the incident and the delay in
reporting it were justified because she feared for her own life on account of the threats made by
[34]
appellant.
In dismissing appellant’s alibi, the trial court pointed out that on the date in
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question, it was not physically impossible for appellant to be at the scene of the crime at or
about the same time that AAA claimed she was raped because the river was not too far from his
[35]
Furthermore, in view of the special qualifying circumstances of relationship and
house.
minority, which the trial court deemed as having been sufficiently alleged and proven, appellant
[36]
was sentenced to suffer the supreme penalty of death.
By Order dated 20 June 2005, the trial court directed that the records of the case be
[37]
On 27 September 2006, the Court of Appeals
transmitted to the Court of Appeals.
rendered the assailed decision affirming the judgment of conviction as well as the monetary
[38]
awards, but modifying the penalty to reclusion perpetua.
Appellant filed a Notice of
[39]
Appeal

with the appellate court on 23 October 2006 which, per resolution dated 29

November 2006, was given due course and, accordingly, the entire records of the case were
[40]
forwarded to the Court.
[41]
dated 6 June 2007, the Court directed the parties to simultaneously
In a Resolution
[42]
file their respective supplemental briefs should they so desire.

However, appellant

manifested that he was adopting his appeal brief previously filed with the Court of
[43]
Appeals.
The Office of the Solicitor General for its part manifested that there was no
necessity to file a supplemental brief inasmuch as its brief submitted to the appellate court
suffices in view of appellant’s conviction and the modification of the penalty to reclusion
[44]
perpetua.
The case was thereafter deemed submitted for decision.
Thus, before the Court, appellant again points out that the protracted delay on the part of
AAA in reporting the rape incident is sufficient to cast doubt on the truth of her accusation,
especially that the prosecution has not offered a sufficient explanation on the delay. A mere
threat against AAA’s life, he believes, was not enough to justify the delay inasmuch the alleged
threat was not imminent and AAA was under no continuous intimidation from him. He
suspected that AAA, moved by no honest desire to obtain justice, was merely induced by her
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maternal grandparents to fabricate the charge so that the latter could obtain the entire money
remittances of his wife from abroad. Finally, considering the proximity of his parents’ house to
the place of the incident, he claimed that AAA could have easily cried for help or ran away the
[45]
moment the rape was allegedly commenced.
For its part, the Office of the Solicitor General asseverates that contrary to appellant’s
claim, the failure of AAA in immediately reporting the rape has already been sufficiently
explained by AAA herself and that the latter’s positive, straightforward and categorical
[46]
testimony that appellant had raped her should prevail against appellant’s mere denial.

After due consideration of the evidence in this case, we find no reason to reverse
appellant’s conviction.
To begin with, the prosecution is under no burden to establish acceptable reasons or
satisfactory explanation for the delay in reporting a rape. Settled is the rule that delay or
hesitation in reporting a case of rape due to threats of the assailant is justified and must not be
[47]
taken against the victim.

Neither does such delay indicate deceit or a fabricated

insinuation inasmuch as it is common that a rape victim prefers silence because of fear of her
[48]
aggressor and the lack of courage to face the public stigma stemming from the abuse.
With
particular regard to incestuous rapes, since the perpetrator in these cases is a parent of the
victim, he is able to pervert whatever moral ascendancy and influence he has over the victim in
[49]
order to intimidate the latter.
Hence, even in the absence of verbal threats against the
victim’s life, the parent molester’s moral ascendancy and influence take the place of
[50]
intimidation,

[51]
especially so when they are living under the same roof.
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Thus, the failure alone of AAA to immediately report the rape to the authorities or her
relatives does not necessarily cast serious doubts on the credibility of her accusation. To our
mind, such failure is justified in view of appellant’s verbal threat that he would kill her should
she divulge the incident to anyone. The threat in this case, at least in the mind of AAA, was
made even more real by the fact that at the time she was being ravished, a knife was drawn to
her side which by itself was enough to make her cower and submit to appellant’s lustful
debauchery. To be sure, appellant’s use of the knife to ensure AAA’s submission was sufficient
to animate the latter’s fear that her assailant—her own father notwithstanding—was seriously
[52]
bent on inflicting harm on her,
or at least it placed her in a confused situation that
effectively sealed her lips at least for some time. At the time appellant carried out the bestial
defloration, and even beyond, fear and terror manacled her to helplessness and misery.
It is no wonder that AAA was able to break her agonizing silence only after she was
brought to Ilocos Norte, far away from the place where her father’s intimidating presence could
be felt. But even that was difficult for her as in fact it took her some time before she could
muster enough courage and relate her plight to her grandfather because she was then still
[53]
confused and anxious that nobody would believe her story.

Furthermore, although she has

had several opportunities to inform her mother of the rape through the mail, she nonetheless
could not do so because she wrote down only the matters which appellant dictated to her and it
[54]
was in fact appellant himself who also delivered her letters to the post office.
It is fear, not reason, which abounds in the mind of a victim of incestuous rape both at
the time of the assault and thereafter. For this reason alone, it is as much understandable as it
is expected that she conceal for some time the ordeal, especially when the molester, her own
father who wields moral ascendancy over her, had already succeeded in instilling in her the
certain imminence of bodily harm. The effect of fear and intimidation instilled in the victim’s
mind cannot be measured against any given hard-and-fast rule such that it is viewed in the
context of the victim’s perception and judgment not only at the time of the commission of the
[55]
crime but also at the time immediately thereafter.
Appellant likewise challenges the credibility of AAA’s averments. In his brief, he points
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out that the confusion in her testimony as to the exact date of the alleged rape should be taken
as an ostensible badge of a fabricated charge. He also suspects that AAA, moved by no honest
desire to obtain justice, was merely influenced by his parents-in-law to manufacture a rape
charge against him so that they could obtain the entire money remittances of his wife from
abroad. These arguments, however, are unavailing because appellant in effect would have us
reassess AAA’s credibility as a witness which, as we have held in countless cases, is a function
that is best discharged by the trial court. Suffice it to say that when the issue focuses on the
credibility of witnesses, or the lack of it, the assessment of the trial court is controlling because
of its unique opportunity to observe the witness and the latter’s demeanor, conduct and attitude
[56]
especially during the cross-examination—unless cogent reasons dictate otherwise.

No

such compelling reason obtains in this case.
Although AAA’s testimony was allegedly marked by confusion as to the date of the rape,
the supposed inconsistency merely touched on a minor detail so inconsequential that it cannot
[57]
affect the credibility of the testimony as a whole.

On the contrary, instead of weakening

AAA’s testimony, the lapses do tend to bolster it inasmuch as rape victims are not expected to
be errorless and accurate in recounting the details of an utterly harrowing and humiliating
[58]
experience.
Besides, the exact date of the commission of the crime of rape is extraneous to
and is not an element of the offense such that any inconsistency or discrepancy as to the same
is irrelevant and is not to be taken as a ground for acquittal. Testimonial discrepancies must
affect the facts constitutive of the crime charged or those facts crucial to the guilt or innocence
[59]
of the accused in order to warrant an acquittal on the ground thereof.

Appellant capitalizes on his naked alibi and the corroboration of the other defense
witnesses that he was working in the river at the time of the rape. He further argues that it was
physically possible for him to be in his house at the time AAA claimed the rape occurred.
However, the paucity of this argument is unmasked by the proximity of the river where
appellant claims he was to the place where the rape took place—a fact that was established by
[60]
his own testimony and that of his witnesses.
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No other principle in criminal law jurisprudence is more settled than that alibi is the
frailest of all defenses as it is prone to facile fabrication. It is therefore received in court with
much caution and for it to prevail, the accused must establish by clear and convincing evidence
that it was physically impossible for him to have been at the scene of the crime when it
[61]
happened, and not merely that he was somewhere else.

The records show that such is not

the case here as appellant failed to adduce an iota of satisfactory evidence that it was physically
impossible for him to be in his house at or about the same time the rape occurred. What stands
out is that the evidence for the defense does not negate appellant’s presence at the locus
criminis at the time of the commission of the offense.
Appellant’s denial and alibi, being negative self-serving defenses, cannot prevail over the
affirmative allegations of AAA especially that nothing in the records suggests that AAA’s
testimony should be seen in a suspicious light. On the contrary, the records show that AAA
testified in a simple and forthright manner and in fact remained steadfast and unwavering even
on cross-examination, able as she was to withstand all the rigors of the case including the
police interrogation, the medical examination and the trial that ensued.
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Indeed, it would take a great amount of moral depravity for a young woman to concoct an ugly
story that would not only drag herself and her family to a lifetime of shame but also possibly
[62]
put her own father for the rest of his remaining life in prison.
It is unbelievable that AAA would fabricate an accusation of rape against her own father
in view of the seriousness of the charge and the social stigma that figuratively marks a woman
who has been sexually abused by her own blood. If only for this reason, it should take us a
great amount of caution in disregarding her testimony told at such a high personal cost,
especially in the face of a bare denial and an unconvincing alibi advanced by appellant. We can
only conclude that when AAA finally chose to break her silence and reveal her horrific ordeal
in the hands of no less than her own father, she did so for no other reason than to obtain justice
and vindication.
.
WHEREFORE, the assailed decision of the Court of Appeals in CA-G.R. CR-H.C. No.
01160 finding appellant Jacinto Lantano guilty beyond reasonable doubt of the crime of rape
aggravated by minority and relationship, condemning him to suffer the penalty of reclusion
perpetua, and ordering him to pay seventy-five thousand pesos (P75,000.00) as civil indemnity
and twenty-five thousand pesos (P25,000.00) as exemplary damages, is AFFIRMED.
[63]
However, pursuant to prevailing jurisprudence,

the award of moral damages is MODIFIED

and INCREASED to Seventy-Five Thousand Pesos (P75,000.00).

SO ORDERED.

DANTE O. TINGA
Associate Justice

WE CONCUR:
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Q:
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A:
Q:
A:
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A:
Q:
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DECISION
NACHURA, J.:
This is not the first time that the Court has encountered such an outrageous display of
moral depravity and irreverent disregard of parental duties.

Far from being benumbed,

however, this Court remains convulsed in shock, horror and fury at this account of a perverted
father repeatedly molesting his 7-year-old stepdaughter for four years, and of a mother
deserting her traumatized child to take the side of her lecherous husband.
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For final review is the trial court’s conviction of appellant Glivano for fifty (50) counts
of qualified rape committed from 1995-1999 against the private complainant, his stepdaughter.
[1]
By its July 10, 2006 Decision, the Court of Appeals (CA), in CA-G.R. H.C. CR No. 02077,
[2]
affirmed in toto the January 12, 2004 Judgment

of the Regional Trial Court (RTC), Branch

61 of Gumaca, Quezon in Criminal Cases Nos. 6551-G to 6600-G.
Records reveal that the appellant first carried out his bestial act on his then 7-year-old
stepdaughter in 1995 at their residence in Pitogo, Quezon. At that time, the only ones in the
house were the appellant, the private complainant and the latter’s 4-year-old sister. While the
4-year-old was fast asleep, appellant laid the private complainant down on the floor and
undressed her. He then took off his shorts, positioned himself on top of her, forced his erect
member into her genital canal, and bombarded it. She felt pain so she tried to resist and fight,
[3]
but she was no match to her monstrous stepfather.
This same atrocity was perpetrated by appellant on the hapless child whenever her
mother was not home and her siblings were either sleeping or playing outside. And this was
frequent, for the child was defiled on an average of thrice a week for an agonizing four
[4]
years.
Fearing that her mother would not believe her, she kept her harrowing experience to
herself. It was in the last quarter of 1999 when she finally mustered enough courage to tell her
mother in a letter of her stepfather’s vileness. Already 11 years old at the time, the child wrote,
[5]
“Hindi ko na po makayanan ang ginagawa sa akin.” Initially, the child’s mother did not
believe the story. Later, however, the mother sought the assistance of a barangay kagawad who
referred the child’s case to an officer of the Department of Social Welfare and Development
[6]
(DSWD).
On December 17, 1999, the child was examined by the Municipal Health Officer of
Pitogo who discovered healed hymenal lacerations at 2, 6 and 10 o’clock positions. The doctor
also found that the child’s genital canal could admit two fingers with ease—an indication that
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[7]
it was subjected to penetration of a hard object.
[8]
Consequently, twenty-five (25) separate Informations

for Rape defined and punished

under Article 335 of the Revised Penal Code (RPC), as amended by Republic Act (R.A.) No.
7659, were filed against the appellant with the RTC of Gumaca, Quezon. These covered the
acts of defilement committed from 1995 to October 1997. Another twenty-five (25) separate
[9]
Informations

for Rape defined and punished under Articles 226-A and 266-B of the RPC, as

[10]
were filed with the trial court to include appellant’s sexual
introduced by R.A. 8353,
molestation of the private complainant from November 1997 to November 1999.
During the trial, the prosecution presented as evidence, among others, the testimonies of
[11]
the private complainant, the municipal health officer and the barangay kagawad.
The birth
certificate of the victim, the certificate of marriage of her mother and of the appellant, and the
[12]
medical certificate of the private complainant were, likewise, introduced in evidence.
For his part, appellant interposed the defenses of denial and alibi. He claimed that he
was working everyday in the fishpond about 10 meters away from their house. He spent most of
his time working, if not in the fishpond, in some other place. It was only on Sundays when he
stayed long hours in the house to rest with his family. He further claimed that his mother, his
sister and the children of his sisters were also living with them, thus, there was no way then for
[13]
him to have raped the victim repeatedly over a period of four years.
Abandoning her child’s side to defend her husband, the victim’s mother testified that she
did not observe any indication that her daughter was raped—she never saw her insentient, and
she did not notice any bloodstain on her underwear whenever she washed them. She claimed
that in 1995 and in 1996, she never left the house for her children were still small. She only
went out when she had to buy something from the store, or when she had to gather firewood
just outside their house. She knew everything that happened in the house and if her daughter
was raped, she would have known. She further testified that her husband was not always in the
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house on account of his work. In 1999, she worked in Gumaca only for a month as a housemaid
because her husband was sick for three weeks. When her daughter told her about the abuse, she
was confused, transferred her daughter to another place, and asked assistance from the
barangay kagawad. She later asked that the charges against the appellant be dropped, because
she was pregnant and their children were still small and if her husband would be punished, no
[14]
one would support their family.
[15]
convicting the appellant of
On January 12, 2004, the trial court rendered Judgment
fifty (50) counts of qualified rape and imposing upon him the death penalty. The dispositive
portion of the decision reads:
WHEREFORE, in view of all the foregoing considerations, judgment is hereby
rendered finding the accused ELMER GLIVANO GUILTY beyond reasonable doubt of the
crime of qualified rape in Criminal Cases Nos. 6551-G to 6575-G, inclusive, defined and
punished under Article 335 of the Revised Penal Code as amended by Republic Act (RA) No.
7659 and in Criminal Cases Nos. 6576-G to 6600-G, inclusive, defined and punished under
Article 266-A of the Revised Penal Code as amended by Republic Act (RA) No. 8353 and is
hereby sentenced to DEATH for each of the fifty (50) rapes and to pay P75,000.00 as civil
indemnity and additional amount of P50,000.00 by way of moral damages plus P25,000.00 as
exemplary damages in each count of rape or the total amount (sic) P3,750,000.00 as civil
indemnity and a total amount (sic) of P2,500,000.00 by way of moral damages plus the total
amount (sic) of P1,250,000.00 as exemplary damages for the fifty (50) cases of qualified rape.
[16]
SO ORDERED.

On direct appeal to this Court in G.R. Nos. 162634-83, we transferred the cases to the
[17]
[18]
following the doctrine in People v. Mateo.
appellate court for intermediate review
On July 10, 2006, the CA, as aforesaid, affirmed in toto the decision of the trial
[19]
Thus, the Court now finally reviews the trial court’s and the appellate court’s
court.
uniform findings.
We affirm appellant’s conviction. We, however, modify the penalty imposed and the
moral damages awarded.
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Three basic principles guide the courts in resolving rape cases: (1) an accusation for rape
can be made with facility; it is difficult to prove but more difficult for the accused, though
innocent, to disprove; (2) in view of the intrinsic nature of the crime of rape where only two
persons are usually involved, the testimony of the complainant must be scrutinized with
extreme caution; and (3) the evidence for the prosecution must stand or fall on its own merits,
[20]
and cannot be allowed to draw strength from the weakness of the evidence for the defense.
Central in the determination of guilt for the crime of rape is the credibility of the
complainant’s testimony, because in rape cases, the accused may be convicted solely on the
testimony of the victim, provided it is credible, natural, convincing and consistent with human
[21]
nature and the normal course of things.

In this case, the eloquent testimony of the victim,

coupled with the medical findings attesting to her non-virgin state, should be enough to
[22]
confirm the truth of her charges.
Furthermore, the general rule is that the findings of the trial court on the credibility of
witnesses are entitled to the highest respect and are not to be disturbed on appeal in the
absence of any clear showing that the trial court overlooked, misunderstood or misapplied facts
[23]
or circumstances of weight and substance which would have affected the result of the case.
The stringency with which appellate tribunals have observed this rule is predicated on the
undisputed vantage of the trial court in the evaluation and appreciation of testimonial
[24]
evidence.
In the instant case, we agree with the trial court’s finding that the victim’s narration of
her painful ordeal is clear, categorical, straightforward, sincere and truthful, thus:
Analyzing carefully the testimony of [the victim] giving an account on how her chastity
was defiled by her stepfather the least on fifty (50) occasions, the Court is fully convinced of
[the victim’s] sincerity, candor and truthfulness of the rapes on her and the number of times
she was raped. There is not even a single iota of evidence showing that the account of her
defilements was the result of falsehood. True, there were occasions in her testimony that she
could not remember the time and month of defilement on her chastity but this is
understandable for a rape victim cannot be expected to mechanically keep and give an
accurate account of the traumatic and horrifying experience she had undergone. Given private
complainant’s tender age and trauma of her experience, we cannot expect her to immediately
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recall and give an account and detailed description of the rape.
It is reputable precepts that testimonies of rape victims who are young or of tender age
are credible. Although [the herein victim’s] testimony is not perfect in detail, it bears the
[25]
earmarks of truth. x x x

Appellant’s defenses of denial and alibi, therefore, cannot demolish the victim’s clear
and convincing narration and positive identification of her assailant. Denial and alibi are
disfavored on account of the facility with which they can be concocted to suit the defense of an
[26]
accused.
Here, appellant has not even shown that it was physically impossible for him to
have been at the crime scene—the fishpond where he worked was just a stone’s throw away
from their house. Rather than detract from the complainant’s account, the testimony of the
mother even supports the hypothesis that appellant had all the opportunity to repeatedly rape
the child, especially during the time she worked as a housemaid in another place.
The delay in the reporting of the crime, the absence of a threat on the life of the victim,
and the presence of other occupants in the house cannot weaken the force of the victim’s clear
and convincing statements. Jurisprudence states that the delay in reporting the commission of
rape is not an indication of a fabricated charge. The charge is beclouded - only if the delay is
[27]
unreasonable and unexplained.
Often, victims would rather bear the ignominy and the pain
[28]
Likewise, a stepfather, who exercises moral
in private than reveal their shame to the world.
and physical ascendancy over his stepdaughter, need not make any threat against her because
the latter is cowed into submission when gripped with the fear of refusing the advances of a
[29]
person she customarily obeys.
Rape may, likewise, be committed in a room adjacent to
where the victim's family is sleeping, or even in a room shared with other people. There is no
[30]
rule that rape can only be committed in seclusion.
The Court, therefore, finds the appellant guilty beyond reasonable doubt of all the
counts of rape of his stepdaughter.
[31]
The Court, however, modifies the penalty imposed by the trial court. R.A. 9346

now
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mandates that reclusión perpetua, without eligibility for parole, is the penalty to be imposed in
lieu of the death penalty when the law violated makes use of the nomenclature of the penalties
of the RPC. Thus, appellant herein is meted the reduced penalty of reclusión perpetua for each
of the fifty (50) counts of rape.
With regard to the award of damages for each count of rape, the Court finds the civil
indemnity of P75,000.00 and the exemplary damages of P25,000.00 to be correct. The award
of P50,000.00 as moral damages, however, is deficient. In line with current jurisprudence, the
moral damages awarded must be increased to P75,000.00 in each of the 50 counts without need
[32]
of pleading or proof of basis thereof.
WHEREFORE, premises considered, the July 10, 2006 Decision of the Court of
Appeals (CA) in CA-G.R. H.C. CR No. 02077 affirming the January 12, 2004 Judgment of the
RTC, Branch 61 of Gumaca, Quezon in Criminal Cases Nos. 6551-G to 6600-G is likewise
AFFIRMED, with the following MODIFICATIONS: (1) the penalty of death is reduced to
reclusión perpetua without eligibility for parole for each of the 50 counts of rape; and (2) the
award of moral damages is increased to P75,000.00 for each count.
SO ORDERED.

ANTONIO EDUARDO B. NACHURA
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING
Associate Justice

CONSUELO YNARES-SANTIAGO
Associate Justice
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RESOLUTION

CARPIO, J.:

[1]
This is an appeal from the 18 August 2006 Decision

of the Court of Appeals in

CA-G.R. CR-HC No. 01368. The Court of Appeals affirmed with modification the decision of
the Regional Trial Court, Branch 42, Pinamalayan, Oriental Mindoro, finding appellant Edwin
Malicsi guilty beyond reasonable doubt of four counts of rape.

In four separate Informations dated 28 May 1998, the prosecution charged appellant with
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raping AAA, who was then alleged to be 13 years old when she was raped for the first time
and 15 years old during the succeeding rape incidents.
Appellant pleaded not guilty upon arraignment.
During the trial, the prosecution presented three witnesses namely, AAA, AAA’s mother,
and Dr. Marlon dela Rosa (Dr. dela Rosa), the examining physician.
AAA testified that sometime in December 1996 at 7 o’clock in the evening, her father
asked her to buy wine from a store 10 meters away from their house. AAA was only 13 years
old then. The house of AAA’s family is some 20 meters away from appellant’s house. On her
way home, AAA chanced upon appellant who is her uncle, her father being the brother of
appellant’s wife. Appellant placed AAA on his lap. Appellant switched off AAA’s flashlight
and embraced her. Appellant ordered AAA to bend over. AAA acceded because appellant
threatened to kill her. Appellant removed AAA’s shorts and underwear. Appellant, while
poking a knife at AAA’s breast, succeeded in inserting his penis inside her vagina. AAA felt
pain. Appellant warned AAA not to say anything to her parents.
AAA further testified that sometime in March 1998, her mother asked her to gather
coconuts that have fallen off from the tree at the bamboo grove. Appellant followed her and
grabbed one of the coconuts she was holding. AAA tried to retrieve the coconut but appellant
forced her to lie on her back. Appellant removed her underwear and inserted his penis inside
her vagina. AAA struggled to no avail. Appellant again threatened to kill her if she informed
her parents about the incident.
AAA added that on 1 April 1998, appellant ordered AAA to meet him at a banana grove.
Out of fear, AAA went there because she knew appellant always carried a knife. Again,
appellant forced her to lie on the ground and inserted his penis inside her vagina.
AAA alleged that three days later, appellant caught up with her while she was gathering
firewood. AAA was again forced to lie on the ground and appellant inserted his penis inside
her vagina. AAA’s cousin witnessed the incident and informed AAA’s mother. When AAA
confirmed to her mother that appellant raped her, they went to the police headquarters to file a
complaint against appellant. AAA testified that she was thereafter brought to the doctor for
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physical examination.
AAA’s mother testified that appellant is her brother-in-law. Sometime in April 1998, her
nephew informed her that he saw appellant rape AAA. Thereafter, AAA confirmed to her
mother that appellant raped her on different occasions. AAA’s mother discussed the matter
with her husband and they decided to report the rape incidents to the police authorities. AAA’s
mother alleged that appellant’s wife offered to settle the case for P10,000 but she refused the
offer because of the dishonor to her daughter.
Dr. dela Rosa testified that he examined AAA and executed a Medical Certificate with
the following findings:
“P.E.
Vagina: nulliparous introitus with old hymenal lacerations at 1o, 7o and 5o positions.”

[2]

Dr. dela Rosa added that based on his findings, AAA had lost her virginity. On crossexamination, Dr. dela Rosa stated that the hymenal lacerations were inflicted possibly by the
[3]
insertion of a hard object.
The defense presented appellant as its only witness. Appellant denied the accusations of
rape and alleged that he and AAA were sweethearts and they mutually agreed to engage in
sexual intercourse. Appellant claimed that AAA visits their house about thrice a week when
his wife is not at home. Appellant then recounted the incidents of his sexual intercourse with
AAA.
Appellant claimed that sometime in December 1996, he arrived home from Manila and he
told his wife to go to the market. After she left, he slept. Then, he sensed someone entering his
house. Upon seeing that it was AAA, appellant asked her if she needed something but she
replied negatively. Appellant then stood up, held her hands and kissed her. AAA told him that
they might be seen by her mother as the door was not closed. Appellant and AAA then
entered the room and he embraced and kissed her. AAA also embraced and kissed him. Then,
he told her, “maghubo ka ng panty (take off your underwear).” While taking off her
underwear, appellant also removed his briefs. While AAA was lying in bed face upward, she
had no violent reaction but merely closed her eyes when he inserted his penis inside her
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[4]
vagina. After the sexual intercourse, AAA went home.
Appellant contended that the second time they had sexual intercourse was in 1998 before
AAA’s graduation. It happened at the banana grove. He was urinating at the creek when he
called her by a whistle. AAA approached him. He held her hands and they embraced each
other. Then, they removed their undergarments. AAA lay on the banana leaves while he placed
himself on top of her. He inserted his penis inside her vagina and while doing so, AAA was
[5]
embracing him. Afterwards, she went home.
Appellant alleged that the third sexual intercourse happened on 4 April 1998 at the
banana plantation where they agreed to meet. AAA arrived while appellant was gathering
“puso ng saging.” When she approached him, they embraced each other and removed their
undergarments. AAA lay on the banana leaves while he placed himself on top of her and
inserted his penis inside her vagina. AAA was merely looking at him while he was doing it.
[6]
After the sexual act, she went home.
Appellant also alleged that in these three occasions, AAA gave her consent since they
were sweethearts. Appellant attested that after he learned about the rape charges, he did not
have the opportunity to talk to AAA anymore.
The trial court gave credence to the testimonies of the prosecution witnesses. The trial
court took note of the fact that AAA was barely 13 years old when the first rape took place
[7]
while appellant was in his early 30’s.

The trial court also noted that appellant was AAA’s
[8]

uncle, thus he exercised some sort of moral ascendancy over AAA.

The trial court was not

persuaded by appellant’s defense that AAA was his girlfriend and that the sexual encounters
were done with her consent due to the lack of outcry, lack of tenacious resistance, and delay in
reporting the rape charges to the authorities. The trial court disbelieved appellant’s testimony
that they were sweethearts because there was no sufficient proof to substantiate the alleged love
relationship. Appellant merely relied on his own uncorroborated testimony. The trial court
[9]
added that a love affair is not a license for sexual intercourse.
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The trial court ruled that the lack of outcry and tenacious resistance did not make the
sexual congress voluntary because being of tender age, AAA did not possess discernment and
was incapable of giving an intelligent consent to the sexual act. Moreover, there is no standard
form of human behavioral response to a startling or frightful experience such as rape being
perpetrated by the victim’s uncle. Furthermore, the resistance on the part of the victim need not
be carried out to the point of inviting death or physical injuries, it being sufficient that the
coitus takes place against her will or that she yields to a genuine apprehension of great
[10]
harm.
The trial court acknowledged that there was delay in reporting the rape incidents.
However, the trial court believed that the delay was due to the death threats made by appellant
coupled with the victim’s immaturity. The fact that appellant was holding a knife is suggestive
of the force or intimidation that would cause the victim to conceal for sometime the violation
[11]
on her honor.
On 8 October 2001, the trial court rendered its decision, finding appellant guilty of four
counts of qualified rape. The trial court sentenced appellant to suffer the penalty of death for
each count of rape, and to pay AAA P300,000 as civil indemnity (P75,000 for each count),
[12]
and P200,000 as moral damages (P50,000 for each count).
On appeal, appellant contended that the trial court erred in giving weight and credence to
the incredulous testimonies of the prosecution witnesses especially AAA’s testimony.
Appellant alleged that the prosecution failed to prove his guilt beyond reasonable doubt.
Appellant also questioned the imposition of death penalty considering the attendant
circumstances of the case.
In its 18 August 2006 Decision, the Court of Appeals affirmed the trial court’s decision
with modification, finding appellant guilty of four counts of simple rape instead of qualified
rape and reducing the penalty imposed to reclusion perpetua. The Court of Appeals stated
that AAA was a minor at the time of the commission of the crime and appellant was a family
relative by affinity. The Court of Appeals believed that the family relationship made AAA
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subject to appellant’s moral ascendancy. Moreover, it was clearly established during the trial
that AAA exerted efforts to free herself from appellant. AAA acceded to appellant’s sexual
urges because appellant threatened to kill her and appellant actually poked a knife on her
breast during the incidents.

The appellate court added that these circumstances belie

appellant’s claim that AAA did not offer tenacious resistance. AAA’s fear for her life and
[13]
safety made her conceal the fact that she was being molested by appellant.
The Court of Appeals did not believe appellant’s “sweetheart” defense because it was
not supported by some documentary or other evidence of the relationship other than his bare
assertions. Such claim obviously deserves scant consideration. Assuming arguendo that
appellant and AAA were sweethearts, this relationship still does not, by itself, make their
sexual intercourse voluntary because even a lover can be forced to engage in a sexual act
[14]
against her will and consent.
The Court of Appeals noted that from the time of the first rape incident, there was a lapse
of almost two years before AAA reported the rape incidents to the police authorities. The
appellate court explained that this delay is not an indication of a false accusation. The fact of
AAA’s failure to disclose for two years that appellant molested her was not unexplained. AAA
had repeatedly testified during the trial that appellant warned her not to say anything to her
parents and appellant threatened to kill her if she would tell them. The appellate court stated
that it is even common for young girls to conceal for some time the assault against their virtue
because of threats on their lives. The Court of Appeals upheld the finding of the trial court on
AAA’s credibility on the face of appellant’s bare denials, more especially that appellant had
not adduced any evidence that AAA or her family had any ill-motive to testify against
[15]
him.
However, the Court of Appeals agreed with appellant that the trial court erred in
sentencing him to suffer the death penalty on four counts of qualified rape and that he should
only be convicted of simple rape. The minority of the victim and the offender’s relationship to
the victim, which constitute only one special qualifying circumstance, must be alleged in the
Information and proved with certainty. In this case, the Informations filed against appellant
merely stated that he is the “uncle” of AAA. This is not the sufficient allegation required by
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law because the Information must allege that he is a relative by consanguinity or affinity
within the third civil degree and the same should be proven during the trial. The Court of
[16]
Appeals further held that since Republic Act No. 9346

now prohibits the imposition of

the death penalty, the penalty of reclusion perpetua should be imposed. This new law must be
given retroactive application because it is favorable to the accused.
Hence, this appeal.
We find the appeal without merit. The Court of Appeals was correct in affirming with
modification the ruling of the trial court that four counts of rape were clearly established by
the prosecution witnesses. The findings and observations of the trial court on the credibility of
the prosecution witnesses are binding and conclusive on the appellate court unless some facts
or circumstances of weight and substance have been overlooked, misapprehended or
[17]
misinterpreted,

which is not true in the present case. Moreover, AAA’s testimony is worthy

of belief because she categorically pointed to appellant as the person who sexually abused her.
AAA’s testimony is entitled to great weight in contrast to appellant’s bare denials.
“Denial is a negative, self-serving evidence which cannot be given greater weight than the
testimony of credible witnesses who testified on affirmative matters. Between the positive
declarations of the prosecution witnesses and the negative statements of the accused, the
[18]
former deserve more credence.”
Besides, neither AAA nor her family had any ill-motive to
falsely testify and impute a serious crime against the appellant who is a close relative.
Appellant’s allegation that they were sweethearts is barren of factual support because he
failed to substantiate his claim by some documentary or other evidence of the relationship.
The “sweetheart defense” appears to be a fabrication to exculpate himself from the rape he
committed. Although appellant admitted having carnal knowledge with AAA in three separate
[19]
occasions,

he failed to discharge the burden of proving the affirmative defense by clear

and convincing evidence.
This Court is not persuaded by appellant’s contention that the lack of outcry, lack of
tenacious resistance, and delay in reporting the incidents signify that the sexual encounters
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[20]
were consensual.

First, appellant exercised moral ascendancy over AAA, being AAA’s

uncle. Second, appellant had instilled fear upon AAA’s young mind during the sexual assaults
by using a knife and threatening to kill her. These circumstances have led AAA to keep her
ordeals in secret until her mother learned of the incidents from AAA’s cousin. This Court
[21]
declared in People v. Garcia:
[R]ape is committed when intimidation is used on the victim and this includes the moral
kind of intimidation or coercion. Intimidation is a relative term, depending on the age, size and
strength of the parties, and their relationship with each other. It can be addressed to the mind
as well. Moreover, the intimidation must be viewed in the light of the victim’s perception and
judgment at the time of rape and not by any hard and fast rule. It is therefore enough that it
produces fear – fear that if the victim does not yield to the lustful demands of the accused,
something would happen to her at the moment or thereafter.

AAA’s tender age and appellant’s moral ascendancy made AAA subservient to
appellant’s sexual desires. This psychological predicament explains why AAA did not give
any outcry or offer any resistance when appellant was raping her.

Moreover, the physical

differences between appellant, who was a man in his early 30’s then, and AAA, a 13 and
15-year-old girl during the rape incidents, afforded appellant the greater advantage such that
no amount of resistance from AAA could have overcome the coercive physical force of
appellant.
The appellate court was correct in finding appellant guilty of four counts of simple rape.
We have ruled that the special circumstance of relationship, that is, appellant is the victim’s
uncle and they are related within the third civil degree of affinity, must be alleged in the
[22]
Information.
The fact that such relationship was proved will not justify the imposition of
[23]
the death penalty and appellant cannot be convicted of qualified rape.
We find that the Court of Appeals correctly imposed the penalty of reclusion perpetua on
appellant. The appellate court also correctly affirmed the award by the trial court of P200,000
in moral damages. Moral damages are automatically granted to the rape victim without
[24]
presentation of further proof other than the commission of the crime.
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However, we reduce the award of civil indemnity from P300,000 to P200,000 in
[25]
Civil indemnity in the amount of P50,000 for
accordance with prevailing jurisprudence.
[26]
each count of simple rape is automatically granted once the fact of rape is established.
WHEREFORE, we AFFIRM the 18 August 2006 Decision of the Court of Appeals in
CA-G.R. CR-HC No. 01368 finding appellant Edwin Malicsi guilty beyond reasonable doubt
of four counts of simple rape with the MODIFICATION that the award of civil indemnity is
reduced to P200,000.
SO ORDERED.

ANTONIO T. CARPIO
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CONCHITA CARPIO MORALES
Associate Justice

DANTE O. TINGA
Associate Justice
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PRESBITERO J. VELASCO, JR.
Associate Justice

I attest that the conclusions in the above Resolution had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above Resolution had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
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DECISION
TINGA, J.:

[1]
For consideration is the Court of Appeals Decision

dated 26 January 2007 that

[2]
affirmed the judgment of conviction of the Regional Trial Court of Panabo City, Davao Del
Norte, Branch 4 involving appellant Rolando Zamoraga for the crime of rape.
Appellant was charged with violation of Article 335 of the Revised Penal Code, as
[3]
[4]
amended by Section 2 of Republic Act (R.A.) No. 7659
and R.A. No. 8353
in two
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informations, the inculpatory portions of which read—
Criminal Case No. 98-84:

That on or about November 7, 1997, in the Municipality of x x x, Province of x x x,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
who is the uncle of the victim, by means of force and intimidation, did then and there willfully,
unlawfully and feloniously have carnal knowledge of [AAA], his niece, a nine (9)-year old girl,
against her will.
[5]
CONTRARY TO LAW.

Criminal Case No. 98-85:
That sometime in the month of June 1996, in the Municipality of x x x, Province of x x
x, Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
who is the uncle of the victim, by means of force and intimidation, did then and there willfully,
unlawfully and feloniously have carnal knowledge of [AAA], his niece, a nine (9)-year old girl,
against her will.
[6]
CONTRARY TO LAW.

[7]
Joint trial of the cases ensued
Appellant entered a negative plea to both charges.
which culminated in the judgment of guilt, based on the following statement of facts:
[8]
Appellant, who was positively identified in open court by AAA as her assailant, is the
second cousin of AAA’s mother who frequented, and on occasions spent the night in, their
[9]
house. AAA recounted that the first rape occurred sometime in June 1996—a date of which
AAA was certain because it was the opening of school. At 9:00 that night, while she was fast
asleep in her room with her seven-year old sister, she was surprised to find that appellant was
[10]
already on top of her.

It was dark but she was able to recognize appellant because the
[11]

moon beams filtered through the gaps in the bamboo wall of the house.

In that instant, she

realized that appellant had no more clothes on and that he had already removed her own short
pants and panties. Appellant inserted his finger and then his penis in her vagina and started
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pumping. AAA felt pain in her genitalia. After gratifying
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his lust, appellant warned AAA not to tell the incident to anyone or appellant would kill her if
she did. AAA soon discovered that there was blood in her genitalia. Appellant kept on abusing
[12]
her many times more since then.
The last time appellant wantonly gave bent to his carnality
on her, under the same circumstances as the first one, was on 7 November 1997, a date that she
[13]
likewise could not forget because it was the eve of her ninth birthday.
On 30 November
1997, AAA confessed her ordeal to her mother who in turn lost no time in reporting the
incident to the barangay authorities and then submitting her daughter for medical
[14]
examination.
Eleanor Salva, the doctor who administered the examination on AAA, testified that she
found two (2) hymenal lacerations in the victim’s vagina at the 1 and 5 o’clock positions, at
least three weeks to one year old, possibly caused by the alleged rapes. She pointed out that
the victim was possibly subjected to forcible sexual intercourse within the past three weeks to
[15]
one year.

Furthermore, to prove that AAA was eight (8) and nine (9) years old,

respectively, at the time of the first and last rapes, the prosecution submitted to the trial court
[16]
her certificate of birth.

Appellant denied the charges. He argued that he could not have committed the rapes
because on the alleged dates thereof, he was far away from AAA’s residence as he was then
employed either as a laborer in Davao Central Chemical Corporation in Davao City, or as a
[17]
construction worker in Tagum City.

He claimed that at the time he was so employed, he

stayed at the house of BBB, his aunt and AAA’s maternal grandmother, located two or three
[18]
kilometers away from AAA’s residence.

BBB’s testimony, which corroborated appellant’s

[19]
alibi in material respects, was offered in court to fortify the defense.
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Giving more credence to the evidence for the prosecution, the trial court dismissed
appellant’s alibi and accordingly sentenced him to suffer the penalty of reclusion perpetua for
each of the two rapes alleged and proved, as well as to indemnify AAA, likewise for each
[20]
count, in the amount of seventy-five thousand pesos (P75,000.00).
The case was directly appealed to the Court pursuant to Section 3 and Section 10 of
Rule 122, Section 13 of Rule 124 and Section 3 of Rule 125 of the Rules on Criminal
[21]
Procedure. Pursuant to People v. Mateo,

the case was transferred to the Court of Appeals

[22]
for intermediate review per Resolution

dated 20 September 2004. However, finding no

sufficient basis to overturn the lower court, the Court of Appeals, on 26 January 2007,
rendered the assailed decision affirming the findings and conclusion of the court a quo but
modifying the award of damages as per recommendation of the Office of the Solicitor General
(OSG), thus:
FOR THE REASONS STATED, the assailed joint Decision dated 16 August 2001 of
the Regional Trial Court, Branch 4, Panabo, Davao del Norte so far as it held appellant guilty
beyond reasonable doubt of two (2) counts of rape is AFFIRMED with the
MODIFICATIONS that he shall pay the victim, [AAA,] P50,000.00 as civil indemnity,
P50,000.00 as moral damages and P25,000.00 as exemplary damages, for each and every
count of rape. Costs against appellant.
[23]
SO ORDERED.

[24]
Undeterred, appellant filed a Notice of Appeal
thereafter elevated to the Court.

and the records of the case were

The parties were then required to file their respective

[25]
supplemental briefs,
but they manifested instead that they were adopting their respective
[26]
briefs filed with the appellate court.
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Thus, appellant once again raises before the Court the lone issue that the trial court
gravely erred in establishing his guilt for two counts of statutory rape beyond reasonable
[27]
doubt.

He challenges the credibility of the testimony of AAA in that the latter’s almost

perfect and highly detailed narration of the incidents of rape was rehearsed and that it was
possible that she was coached by her mother to testify falsely against him. He suspects that
AAA, induced by no sincere desire to obtain justice, was merely influenced by her mother to
point to him as the assailant in order that AAA’s father could get even with him and resolve the
[28]
ill feelings between them.

Capitalizing on the fact that BBB, AAA’s maternal

grandmother, took his side and testified in his favor, he concludes that it was indeed
unimaginable for BBB to controvert the allegations of her own granddaughter unless the
[29]
charges were false.
There is no merit in the appeal.
At the heart of almost all of rape cases is the issue of credibility of witnesses. This is
primarily because the conviction or acquittal of the accused depends entirely on the credibility
of the victim’s testimony as only the participants therein can testify to its occurrence. The
manner of assigning values to declarations of witnesses on the witness stand is best and most
competently performed by the trial judge who has the unique and unmatched opportunity to
observe the witnesses and assess their credibility by the various indicia available but not
reflected on record. The demeanor of the person on the stand can draw the line between fact
and fancy, or evince if the witness is lying or telling the truth. Thus, when the question arises
as to which of the conflicting versions of the prosecution and the defense is worthy of belief,
[30]
the assessment of trial courts is generally given the highest degree of respect if not finality.
Conviction for rape therefore may lie based solely on the testimony of the victim if the
latter’s testimony is credible, natural, convincing and consistent with human nature and the
[31]
normal course of things.
In scrutinizing such credibility, jurisprudence has established the
following doctrinal guidelines: (1) the reviewing court will not disturb the findings of the
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lower court unless there is a showing that it had overlooked, misunderstood, or misapplied
some fact or circumstance of weight and substance that could affect the result of the case; (2)
the findings of the trial court pertaining to the credibility of witnesses are entitled to great
respect and even finality as it had the opportunity to examine their demeanor when they
testified on the witness stand; and (3) a witness who testified in a clear, positive and
[32]
convincing manner and remained consistent on cross-examination is a credible witness.

Applying these guidelines to the case at bar, we note that AAA’s account of her
harrowing experience is trustworthy and convincing as there is nary an indication in the records
that her testimony should be seen in a suspicious light. On the contrary, the records do reveal
that AAA testified in a candid and straightforward manner and in fact remained resolute and
unswerving even on cross-examination, able as she was to withstand all the rigors of the case
including the medical examination and the trial that followed. Indeed, it is inconceivable for a
child to concoct a sordid tale of so serious a crime as rape at the hands of a close kin and
subject herself to the stigma and embarrassment of a public trial, if her motive were other than
an earnest desire to seek justice.

[33]

Appellant offers an alibi to evade liability. While he claims the impossibility of his
having committed the rapes on the ground that he was on those dates employed in faraway
places, he nevertheless admits—and so does his witness, BBB—that the place where he retired
after work and the place where the rapes occurred were only two or three kilometers away from
[34]
each other.

No other principle in criminal law jurisprudence is more settled than that alibi

is the weakest of all defenses as it is prone to facile fabrication. It is therefore received in court
with much caution and for it to prevail, the accused must establish by clear and convincing
evidence that it was physically impossible for him to have been at the scene of the crime when
[35]
it happened, and not merely that he was somewhere else.

The records show that such is not

the case here as appellant failed to adduce an iota of satisfactory evidence that it was physically
impossible for him to be in AAA’s house at or about the same time the rape occurred.
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What stands out therefore is that the evidence for the defense has failed to negate
appellant’s presence at the locus criminis at the time of the commission of the offense. Suffice
to say, denial and alibi, being negative self-serving defenses, cannot prevail over the affirmative
[36]
allegations of the victim,
AAA, and the latter’s categorical and positive identification of
[37]
appellant as her assailant.

On this score, the imputation of ill motives to AAA’s mother

and to AAA herself must likewise de dismissed as a last-ditch attempt on the part of appellant
to exonerate himself from an inevitable guilty verdict.
With respect to the monetary award, we agree with the OSG that civil indemnity and
moral damages, being based on different jural foundations, are separate and distinct from each
[38]
other.

However, we do not accede to its recommendation that appellant be ordered to pay

P50,000.00 as moral damages, P75,000.00 as civil indemnity and P20,000.00 as exemplary
[39]
we held that
damages. In People v. Biong,
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upon a finding of the fact of rape the award of civil indemnity is mandatory in the amount of
P50,000.00, or P75,000.00 if death penalty is involved; whereas moral damages in the amount
of P50,000.00 is automatically granted in addition without need of further proof inasmuch as it
is assumed that a victim of rape has actually suffered moral injuries that entitles her to such an
[40]
Hence, the award of the Court of Appeals in the amount of P50,000.00 as moral
award.
damages and P50,000.00 as civil indemnity is proper in the case at bar.
WHEREFORE, the decision of the Court of Appeals in CA-G.R. CR-HC No. 00181
finding appellant Rolando Zamoraga guilty beyond reasonable doubt of two counts of statutory
rape is AFFIRMED. For each count of rape, he is sentenced to suffer the penalty of reclusion
perpetua and ordered to pay the offended party (to be identified through the Informations in
this case) P50,000.00 as civil indemnity, P50,000.00 as moral damages and P25,000.00 as
[41]
exemplary damages pursuant to prevailing jurisprudence.
SO ORDERED.

DANTE O. TINGA
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson
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Chief Justice

[1]
Rollo, pp. 4-12. In CA G.R. CR-HC No. 00181; penned by Associate Justice Edgardo A. Camello and concurred in by
Associate Justices Mario V. Lopez and Michael P. Elbinias.
[2]
Records, pp. 130134. In Criminal Case Nos. 98-84 and 98-85; penned by Hon. Jesus L. Grageda.

[3]
AN ACT TO IMPOSE THE DEATH PENALTY ON CERTAIN HEINOUS CRIMES, AMENDING FOR THAT
PURPOSE THE REVISED PENAL CODE, AS AMENDED, OTHER SPECIAL LAWS, AND FOR OTHER PURPOSES.
[4]
AN ACT EXPANDING THE DEFINITION OF THE CRIME OF RAPE, RECLASSIFYING THE SAME AS A CRIME
AGAINST PERSONS, AMENDING FOR THE PURPOSE ACT NO. 3815, AS AMENDED, OTHERWISE KNOWN AS THE
REVISED PENAL CODE, AND FOR OTHER PURPOSES.
[5]
CA rollo, p. 5. Purusant to Sec. 29 of Republic Act (R. A.) No. 7610, Sec. 4 of R.A. No. 9262 and Sec. 40 of A.M. No.
04-10-11-SC, and our ruling in People v. Cabalquinto, G.R. No. 167693, 19 September 2006, 502 SCRA 419, the personal
circumstances of the victims or any other information tending to establish or compromise their identities, as well as those of their
immediate family or household members, shall not be disclosed. The names of such victims and of their immediate family members
other than accused shall appear as “AAA,” “BBB,’ and so on. Address shall appear as “x x x.”
[6]
CA rollo, p. 6. See note 5
[7]
Records, pp. 4, 33.
[8]
TSN, 15 October 1998, pp. 6-7.
[9]
Id. at 7.
[10]
Id. at 8-10.
[11]
Id. at 11.
[12]
Id. at 11-14.
[13]
Id. at 14.
[14]
Id. at 17; TSN, 15 December 1999, pp. 6-7.
[15]
Records, p. 90; TSN, 11 May 1999, pp. 5-6.
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[16]
Records, p. 89.

[17]
TSN, 12 April 2000, p. 6.
[18]
Id. at 9; TSN, 28 June 2000, pp. 3-5.
[19]
TSN, 4 January 2001, pp. 8-9, 11.
[20]
CA rollo, p. 19.
[21]
G.R. Nos. 147678-87, 7 July 2004, 433 SCRA 640.

[22]
CA rollo, p. 94.
[23]
Rollo, p. 11.
[24]
Id. at 13-14.
[25]
Id. at 16.
[26]
Id. at 17-18, 20-21.

[27]
CA rollo, p. 33.
[28]
Id. at 33-40.
[29]
Id. at 37.
[30]
People v. Fernandez, G.R. No. 172118, 24 April 2001, 522 SCRA 189, 199.
[31]
Id.; People v. Medina, 360 Phil. 281, 290 (1998).
[32]
People v. Comanda, G.R. No. 175880, 6 July 2007, 526 SCRA 689, 699.

[33]
People v. Alarcon, G.R. No. 174199, 7 March 2007, 517 SCRA 718, 786; People v. Melivo, 323 Phil. 412 (1996);
People v. Abellera, 526 SCRA 329.
[34]
Appellant admitted in court that the house where he was staying at the time of the rapes was only two or three kilometers
away from AAA’s residence:
DIRECT EXAMINATION
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Q:
A:
Q:
A:

How far is the house of the parents of the complainant from the house where you were staying in the
farm?
More or less two (2) kilometers.
Can you go there by the road, or walking?
If I will take the road, it will reach about three kilometers, but if I will take a short-cut way, it will just
[be] about 2 kilometers (TSN, 12 April 2000, p. 9).

CROSS-EXAMINATION
Q:
A:

Now Mr. Zamoraga, you mentioned that you arrived in Davao in October of 1993?
Yes, sir.

Q:
A:

After that, you resided in Cabay-angan?
Yes. Sir.

Q:
A:

And the private complainant at that time also was residing at Purok 13, Cabay-angan?
In Purok 3.

Q:
A:

And your houses were just about 2 to 3 kilometers [away] from each other?
Yes, sir.
xxxx

Q:
A:

But beginning 1993 October[,] you worked continuously up to November 1996?
Yes, sir.

Q:
A:

And you just stayed at about 2 to 3 kilometers [away] from the house of the private complainant?
Yes, sir (TSN, 28 June 2000, pp. 3-5).

Corroborating appellant’s testimony, Gadian testified, thus—
Q:
A:

Besides being related to accused Rolando Zamoraga, you were also the one who got him from Negros to
work here is that correct?
Yes, sir

Q:
A:

And while working with you, he stayed in your house in Cabay-angan?
Yes, sir.

Q:
A:

And that house where he stayed was only about 2 kilometers from the house of your daughter…?
More than two kilometers (TSN, 4 January 2001, pp. 8-9, 11).

[35]
People v. Melivo, supra note 35 at 426; People v. Padao, 437 Phil. 405, 417 (2002); People v. Acala, 366 Phil. 797,
814 (1999); People v. Alfaro, 458 Phil. 942 (2003).

[36]
People v. Acala, 366 Phil. 797, 815 (1999); People v. Lozano, 423 Phil. 20, 27-28 (2001).
[37]
People v. Abellera, supra note 33 at 340-341.
[38]
CA rollo, p. 86.
[39]
450 Phil. 432 (2003).

[40]
Id. at 448.
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[41]
People v. Alarcon, supra note 33; People v. Carpio, G.R. No. 170840, 29 November 2006, 508 SCRA 604 ; People v.
Biong, supra note 39.
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SECOND DIVISION

THE PEOPLE OF THE PHILIPPINES,
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QUISUMBING, J.,
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CARPIO,
CARPIO MORALES,
TINGA, and
VELASCO, JR., JJ.

JIMMY TABIO,
Appellant.
Promulgated:
February 6, 2008
x----------------------------------------------------------------------------x

TINGA, J.:

Appellant Jimmy Tabio was charged with three (3) counts of rape in a single
[1]
Information,

the accusatory portion of which reads as follows:

[2]
That between June 13, 2002 and June 28, 2002 in [Aurora ] the said accused, did
then and there, unlawfully, feloniously and willfully, have carnal knowledge of mentally
[3]
by means of force and intimidation three times all committed while the
retarded AAA
victim was alone inside their house and during nighttime which was taken advantage of to
facilitate the commission of the crime.
CONTRARY TO LAW.
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Appellant pleaded not guilty on arraignment before the Regional Trial Court (RTC) of
[4]
Trial on the merits ensued. The victim, AAA testified that one

Baler, Aurora, Branch 96.

night in June 2002, while she was alone in her home, appellant entered her house. He pressed a
knife on AAA’s breast, removed her clothing, fondled her breast, undressed himself, and
mounted her as she was seated on a bed. He inserted his penis in her vagina and ejaculated.
AAA was able to recognize the appellant as her house was lighted with a gas lamp. AAA
further testified that the appellant on two succeeding occasions again entered her home and
[5]
repeated the same acts on her.
Other witnesses for the prosecution presented testimony concerning AAA’s mental
[6]
condition. A doctor who had trained with the National Center for Mental Health testified
that he had examined AAA and concluded that while she was 23 years old at the time of the
[7]
rape, she nonetheless had the mental age of a six-year old child.
AAA’s mother and grand
aunt also testified on her mental retardation and the occurrences after she had reported the rape
[8]
to them.
Appellant testified in his own behalf, denying that he had raped AAA and offering as
[9]
[10]
and his
alibi that he was up in the mountain at the time of the rape. Appellant’s wife
[11]
brother-in-law, Jaime Bautista,

tried to corroborate his alibi through their own testimony.

On 25 November 2003, the RTC handed down a decision finding appellant guilty and
imposing the penalty of death on three (3) counts of qualified rape, defined in Article 266-A,
paragraph 1 (d) and penalized under Article 266-B, paragraph 6 (10) of the Revised Penal
Code. The RTC also ordered appellant to pay P75,000.00 as civil indemnity and P50,000.00 as
[12]
moral damages.

The records of the case were thereafter forwarded to this Court on

[13]
transferring the case to
automatic review. On 7 June 2005, the Court issued a Resolution
[14]
the Court of Appeals for appropriate action.
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[15]
The Court of Appeals

affirmed with modification the decision of the trial court. The

appellate court found appellant guilty of all three (3) counts for simple rape only and not
qualified rape. It also reduced the civil indemnity to P50,000.00 and added an award of
[16]
P25,000.00 as exemplary damages.
The case is again before us for our final disposition. Appellant had assigned three (3)
errors in his appeal initially passed upon by the Court of Appeals, to wit: whether the RTC
erred in finding him guilty of qualified rape with the penalty of death in view of the
prosecution’s failure to allege a qualifying circumstance in the information; whether the RTC
erred in finding him guilty of all three (3) counts of rape despite the alleged failure of the
prosecution to prove his guilt beyond reasonable doubt; and whether the RTC erred in
awarding P75,000.00 as civil indemnity.
The Court of Appeals properly resolved the first error in appellant’s favor. The
information should have warranted a judgment of guilt only for simple, not qualified rape. We
quote with approval the appellate court when it said:
[17]
Under Article 266-B(10)
of the Revised Penal Code, knowledge by the offender of
the mental disability, emotional disorder, or physical handicap at the time of the commission of
the rape is the qualifying circumstance that sanctions the imposition of the death penalty. Rule
[18]
[
]
of the 2000 Rules of Criminal Procedure requires both qualifying and aggravating
110
[19]
[
]
circumstances to be alleged with specificity in the information.
In the case at bench, however, the information merely states that the appellant had
carnal knowledge with a mentally retarded complainant. It does not state that appellant knew
of the mental disability of the complainant at the time of the commission of the crime. It bears
stressing that the rules now require that the qualifying circumstance that sanctions the
imposition of the death penalty should be specifically stated in the information. Article 266-B
(10) of the Revised Penal Code could not, thus, be applied and the supreme penalty of death
[20]
could not be validly imposed.

Rule 110 of the 2000 Rules of Criminal Procedure is clear and unequivocal that both
qualifying and aggravating circumstances must be alleged with specificity in the information.
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[21]
of the offenses charged in the
The Court also observes that there is duplicity
[22]
Three (3) separate acts of rape were
information, which is a ground for a motion to quash.
charged in one information only. But the failure of appellant to interpose an objection on this
[23]
ground constitutes waiver.
We turn to the second issue. While the Court affirms that appellant is guilty of simple
rape, we nonetheless find that only the first rape was conclusively proven. The second and third
rapes of which appellant was charged and found guilty, were not proven beyond reasonable
doubt.
Our courts have been traditionally guided by three settled principles in the prosecution
of the crime of rape: (1) an accusation for rape is easy to make, difficult to prove and even more
difficult to disprove; (2) in view of the intrinsic nature of the crime, the testimony of the
complainant must be scrutinized with utmost caution; and (3) the evidence of the prosecution
must stand on its own merits and cannot draw strength from the weakness of the evidence of
[24]
the defense.

In a prosecution for rape, the complainant’s candor is the single most

important issue. If a complainant’s testimony meets the test of credibility, the accused may be
[25]
convicted on the sole basis thereof.
We have thoroughly examined AAA’s testimony and found nothing that would cast
doubt on the credibility of her account of the first rape. We quote the pertinent portion of her
testimony:
PROS. RONQUILLO: to the witness
xxx
Q
A

Did you have any occasion to see Jimmy inside your house in June 2002?
Yes, Sir.

Q
A

What time was that?
Night time, Sir.

xxx
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Q
A

You said that Jimmy went inside your house. What did he do there?
He fondled my breast, Sir.

Q
A

Did you have your clothes on when Jimmy Tabio went to your house?
Yes, sir.

xxx
Q
A

Don’t be ashamed. You said that you have your clothes on. When Jimmy saw you
what did he do with your clothes, if any?
He removed my dress, Sir.

xxx
Q
A

So you are now without clothes because you said Jimmy removed your clothes.
What did he do after removing your clothes?
He placed himself on top of me.

COURT:
Q
A

to the witness

Was he standing when Jimmy mounted on you?
I was sitting, Sir.

PROS. RONQUILLO: to the witness
Q
A

When Jimmy placed himself on top of you was he dressed or nude?
He was naked, Sir.

Q
A

You said that he placed himself on top of you. What did Jimmy do while he was on top
of you?
He pressed a knife on me.

Q
A

On what part of your body did he press the knife?
Here, Sir. (Witness indicated the upper part of her left breast)

Q
A

What else did Jimmy do aside from pressing the knife near your breast?
Jimmy was in our house, Sir.

Q
A

Do you know what penis is?
Yes, Sir.

Q
A

Do you know what Jimmy did with hs penis?
Yes, Sir.

Q
A

What did he do with his penis?
He placed his penis to my vagina.

Q

What did you feel when Jimmy did that?
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A

I felt pain, Sir.

Q
A

After Jimmy inserted his penis in your vagina, what else did he do?
Nothing more, Sir.

10/9/2014 10:11 AM

G.R. No. 179477

7 of 14

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/179477.htm

Q
A

Did he move while he was on top of you?
Yes, Sir.

Q
A

Can you demonstrate his movement while he was on top of you?
(Witness indicated the movement by moving her body.)

xxx
PROS. RONQUILLO: to the witness
Q
What else did you notice while the penis of Jimmy was in your vagina?
A
There was some kind of milk, Sir.
COURT: to the witness
Q
A

Where?
In my vagina, Sir.

PROS. RONQUILLO: to the witness
Q
A

Why did you notice that? What did you do?
I watched my vagina, Sir.

Q
A

That is why you saw that thing which looks like milk?
Yes, Sir.

Q
A

Now, it was night time when Jimmy went into your house, is it not?
Yes, Sir.

Q
A

How were you able to see Jimmy while it was night time?
I have a light, Sir.

Q

What kind of light was that?
[26]
(Emphasis supplied.)
Gas l[a]mp, Sir.

A

AAA never wavered in her assertion that appellant raped her. AAA’s testimony is
distinctively clear, frank and definite without any pretension or hint of a concocted story
despite her low intelligence as can be gleaned from her answers in the direct examination. The
fact of her mental retardation does not impair the credibility of her unequivocal testimony.
AAA’s mental deficiency lends greater credence to her testimony for someone as feeble-minded
and guileless as her could not speak so tenaciously and explicitly on the details of the rape if
[27]
she has not in fact suffered such crime at the hands of the appellant.
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Appellant’s denials and alibi, which are merely self-serving evidence, cannot prevail over
the positive, consistent and straightforward testimony of AAA. Alibi is an inherently weak
defense because it is easy to fabricate and highly unreliable. To merit approbation, the accused
must adduce clear and convincing evidence that he was in a place other than the situs criminis
at the time the crime was committed, such that it was physically impossible for him to have
[28]
been at the scene of the crime when it was committed.
We have meticulously reviewed the
records and found no justification to deviate from the findings of fact of the trial court that—
Accused’s alibi that he was in the mountain gathering woods during the period when
[AAA] was raped deserves no consideration. When the accused took the witness stand, he
gave an evasive, confused and vague account of his whereabouts at the time the crime was
committed as well as with respect to the distance of his whereabouts from the locus criminis.
Accused’s wife and his brother-in-law tried to corroborate his (accused’s) testimony that he
was in the mountain during the commission of rape but to no avail.
xxx
In the instant case, the distance of the place where the accused allegedly was is less
[29]
than half a kilometer (200 meters) which could be negotiated in less than an hour. x x x

However, as to the alleged second and third rape, we find that the prosecution failed to
establish beyond reasonable doubt the elements of the offense e.g., carnal knowledge and force
or intimidation. The only evidence presented to prove the two other charges were AAA’s
monosyllabic affirmative answers to two leading questions if appellant repeated during the
second and third times he was in her house what he had done during the first time. We quote
that only portion of AAA’s testimony relating to the second and third alleged rapes, to wit:
PROS. RONQUILLO: to the witness
Q
A

You said that Jimmy went to your house three times. What did he do during the second
time?
He entered our house, Sir.

Q
A

Yes, he entered your house. Did he repeat what he did during the first time.
Yes, Sir.

Q
A

How about the third time? What did he do?
He has a knife, Sir.
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Q
A

Yes. Did he repeat what he did during the first time?
[30]
Yes, Sir.
(Emphasis supplied)

AAA’s testimony on these two later rapes was overly generalized and lacked many
specific details on how they were committed. Her bare statement that appellant repeated what
he had done to her the first time is inadequate to establish beyond reasonable doubt the alleged
second and third rapes. Whether or not he raped her is the fact in issue which the court must
[31]
determine
based on the evidence offered. The prosecution must demonstrate in sufficient
detail the manner by which the crime was perpetrated. Certainly, the testimony of AAA to the
effect that the appellant repeated what he did in the first rape would not be enough to warrant
the conclusion that the second and third rape had indeed been committed. Each and every
charge of rape is a separate and distinct crime so that each of them should be proven beyond
reasonable doubt. The quantum of evidence in criminal cases requires more than that.
[32]
In the case of People v. Garcia,
wherein the appellant was charged with 183 counts
of rape, we held that:
x x x Be that as it may, however, on the bases of the evidence adduced by the
prosecution, appellant can be convicted only of the two rapes committed in November, [sic]
1990 and on July 21, 1994 as testified to by complainant, and for the eight counts of rape
committed in May and June and on July 16, 1994 as admitted in appellants aforementioned
letter of August 24, 1994. We cannot agree with the trial court that appellant is guilty of
183 counts of rape because, as correctly asserted by the

10/9/2014 10:11 AM

G.R. No. 179477

10 of 14

http://sc.judiciary.gov.ph/jurisprudence/2008/feb2008/179477.htm

defense, each and every charge of rape is a separate and distinct crime so that each of
them should be proven beyond reasonable doubt. On that score alone, the indefinite
testimonial evidence that complainant was raped every week is decidedly inadequate and
grossly insufficient to establish the guilt of appellant therefor with the required quantum
of evidence. So much of such indefinite imputations of rape, which are uncorroborated
[33]
by any other evidence, fall within this category.
(Emphasis supplied)

We must uphold the primacy of the presumption of innocence in favor of the accused
when the evidence at hand falls short of the quantum required to support conviction.
As to the civil liability of appellant, we affirm the reduction by the appellate court of the
civil indemnity to P50,000.00 only, as well as the additional award of

P25,000.00 as

exemplary damages, but on rather different premises, considering our conclusion that he is only
guilty of one, not three counts of rape.
The civil indemnity awarded to the victims of qualified rape shall not be less than
[34]
[35]
seventy-five thousand pesos (P75,000.00),
and P50,000.00 for simple rape.
This civil
indemnity is awarded for each and every count of rape, such that one found guilty of two
counts of simple rape would be liable to pay P50,000.00 for each count, or P100,000.00 in all.
We note that the appellate court implicitly awarded P50,000.00 as civil indemnity for all
three counts of simple rape. Such award would have been improper for a conviction for three
[36]
counts of simple rape.

Still, because appellant is guilty of one count of simple rape,

P50,000.00 still emerges as the appropriate amount of civil indemnity.
In addition, the victim or heirs, as the case may be, can also recover moral damages
pursuant to Article 2219 of the Civil Code. In rape cases, moral damages are awarded without
need of proof other than the fact of rape because it is assumed that the victim has suffered
[37]
moral injuries entitling her to such an award.
In this respect, we agree with the appellate
court in the award of P50,000.00 as moral damages. The appellate court’s award of P25,000.00
[38]
as exemplary damages by way of public example is also proper.
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WHEREFORE, the decision of the Court of Appeals in CA-G.R. CR-H.C. No. 01301 is
AFFIRMED WITH MODIFICATION. Appellant is found GUILTY of only ONE count of
simple rape and ACQUITTED of the TWO other counts of qualified rape. Appellant is
sentenced

to suffer the penalty reclusion perpetua, and ordered to pay to the victim

P50,000.00 as civil indemnity, P50,000.00 as moral damages and P25,000.00 as exemplary
damages.

SO ORDERED.

DANTE O. TINGA
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

ANTONIO T. CARPIO
Associate Justice

CONCHITA CARPIO MORALES
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice
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Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson, Second Division

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the above Decision
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The real name of the victim is withheld to protect her privacy.
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x
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DEC IS ION

CHICO-NAZARIO, J.:

[1]
For review is the Decision

dated 27 September 2006 of the Court of Appeals in

[2]
dated 4 June 2004 of the
CA-G.R. CR-H.C. No. 02164, which affirmed the Decision
Regional Trial Court (RTC) of Manila, Branch 18, in Criminal Case No. 99-175577, finding
herein appellant guilty beyond reasonable doubt of one count of qualified rape with the
modification that the penalty of reclusion perpetua was imposed instead of the death penalty in
[3]
view of the enactment of Republic Act No. 9346
which prohibits the imposition of the
latter. The amount of damages awarded was also modified.
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[4]
Two separate Informations

both dated 4 August 1999 were filed against the appellant

[5]
charging him with the crime of rape, as defined and penalized under Republic Act No. 8353,
[6]
[7]
in relation to Republic Act No. 7610, committed against AAA, on the same date 16 May
1999. The two Informations read as follows:
Criminal Case No. 99175577
This state prosecutor of the Department of Justice, on sworn complaint of AAA, a
thirty-one-year-old woman with a mental capacity of a child six years and six months old on
account of mental retardation, and of her mother, BBB, accuses [herein appellant] Joseph Dela
Paz of RAPE, defined and punished by Republic Act No. 8353, in relation to Republic Act No.
7610, committed as follows:
On 16 May 1999, at [No.] XXX, XXX, XXX, within the jurisdiction of
this Honorable Court, [appellant] Joseph Dela Paz did then and there willfully,
unlawfully, and feloniously have carnal knowledge of AAA, a thirtyone-year-old woman with a mental capacity of a child six years and six months
old on account of mental retardation, knowing at the time that she was mentally
disabled and employing force and intimidation upon her, to her damage and
[8]
prejudice.

Criminal Case No. 99175578
This state prosecutor of the Department of Justice, on sworn complaint of AAA, a
thirty-one-year-old woman with a mental capacity of a child six years and six months old on
account of mental retardation, and of her mother, BBB, accuses [herein appellant] Joseph Dela
Paz of RAPE, defined and punished by Republic Act No. 8353, in relation to Republic Act No.
7610, committed as follows:
On 16 May 1999, at [No.] XXX, XXX, XXX, within the jurisdiction of
this Honorable Court, [appellant] Joseph Dela Paz did then and there willfully,
unlawfully, and feloniously have carnal knowledge of AAA, a thirtyone-year-old woman with a mental capacity of a child six years and six months
old on account of mental retardation, knowing at the time that she was mentally
disabled and employing force and intimidation upon her, to her damage and
[9]
prejudice.

Upon arraignment, the appellant, assisted by counsel de oficio, pleaded NOT GUILTY to
both charges.
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At the pre-trial conference, the prosecution and the defense failed to make any
stipulation of facts.

The prosecution, however, requested the marking of the following
[10]

documents as their Exhibits for purposes of identification, to wit: (1) Complaint Sheet

as

[11]
as Exhibits “B,” “B-1” and
Exhibit “A”; (2) Sworn Statement of the mother of AAA
[12]
as Exhibits “C,” “C-1,” “C-2”and “C-3”; (4) Living
“B-2”; (3) Sworn Statement of AAA
[13]
as Exhibit “D”; and (5) Neuro-psychiatric examination and
Case No. MG-99-478
[14]
evaluation report

issued by Lorenda N. Gozar, Ma. Cynthia A. Alcuaz and Romel Tuazon

Papa, Psychologist-in-Charge, Chief Psychologist and Chief of the National Bureau of
Investigation (NBI) Neuro-Psychiatric Service, respectively, as Exhibits “E,” “E-1,” “E-2,” and
“E-3.” Thereafter, the pre-trial conference was terminated and trial on the merits ensued.
The prosecution presented the following witnesses: CCC, the younger brother of the
victim; AAA, the victim; Dr. Rio Blanca Dalid, Medico-Legal Officer of the NBI; and Lorenda
[15]
Nocum Gozar,
the psychologist at the Neuro-Psychiatric Service of the NBI.
CCC testified that he is the younger brother of the victim, AAA. Having been living in
the same house, CCC was able to observe the behavior of AAA. He described her as “isip
bata” although she was already 31 years old because of her marked difficulty in remembering
and comprehending things and events. According to him, AAA had only finished kindergarten
[16]
as she could not cope with the demands of higher education.
On the night of 16 May 1999, while he, together with his wife, brother and sister were
watching television in their house located at No. XXX, XXX, XXX, he saw AAA go
[17]
downstairs to answer the call of nature in a comfort room situated beside their store.
Thirty minutes had passed, but his sister had not yet returned, so, they decided to follow her.
They went down to the comfort room beside their store and began to knock at the door of the
comfort room.

They knocked incessantly for about 20 minutes and got no response.

Consequently, they forcibly opened the door.

Much to their surprise, they saw their

half-dressed sister, who was crying at that time, and the naked appellant inside the comfort
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room. In that situation, CCC’s elder brother immediately boxed the appellant on the right
cheek. The appellant, who was a friend, neighbor and drinking buddy of CCC, apologized at
once and asked for their forgiveness. Thereafter, they talked to their sister, AAA, but she just
[18]
kept on crying.
[19]
During AAA’s testimony, she disclosed that on the night of 17 May 1999,

while she

was defecating in a comfort room located outside their house, the one beside their store, the
appellant entered. AAA shouted as she was afraid that the appellant would kill her. Once
inside the comfort room, the appellant started to undress her. As she was then sitting on the
toilet bowl, the appellant, who was standing in front of her, lifted her up with both her hands
raised upward and then inserted his penis into her vagina. After the appellant had finished the
push and pull movements, he withdrew his organ from the vagina of AAA and inserted it again
for a second round. Thereafter, the appellant started to dress up AAA. It was at this point that
AAA’s brothers barged into the comfort room, literally catching the appellant with his pants
down.

AAA’s brother then punched the appellant.

In turn, the appellant asked for

[20]
forgiveness.
AAA further testified that she came to know the appellant who was the friend of her
brother, CCC. She likewise claimed that she went to the doctor and to the police station
[21]
together with her mother but she cannot remember the dates anymore.
Dr. Rio Blanca Dalid, the Medico-Legal Officer of the NBI who examined AAA
declared that on 18 May 1999, she examined AAA as evidenced by Living Case No.
[22]
MG-99-478.
She found AAA’s hymen to be stretchable meaning that AAA’s hymen can
accommodate an average-sized Filipino male organ in full erection without breaking the
[23]
hymen.
Lorenda Nocum Gozar, the clinical psychologist at the Neuro-Psychiatric Service of the
NBI who conducted a series of psychological tests on the victim to determine her mental
condition, revealed in court that on 18 May 1999, the medical officer of the NBI referred to her
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the case of AAA. She conducted the psychological examination on the victim on the said date
[24]
on 1 June 1999. Upon examining AAA, she found
and the same was reduced into writing
that AAA belonged to the Mentally Retarded Group with a mental age of six years and six
months and an Intelligence Quotient (I.Q.) of 40, although she was already 31 years old. In
arriving at such conclusion, she used the Stanford Binet Intelligence Scale, the Projective Test,
behavioral examination, psychological test examination, psychological evaluation and
psychological interview. All of the said types of psychological tests yielded the same results as
regards the mental condition of the victim. She also observed that AAA gave long answers to
simple questions. Like, when AAA was asked what her name was, she replied, “si Joseph
ni-rape ako.”

Thus, she concluded that AAA could really be classified as a mental

[25]
retardate.
For its part, the defense presented the appellant who categorically denied having raped
AAA. Appellant averred that he does not know any reason why the family of AAA filed such a
serious charge against him. No cross-examination was conducted upon the appellant; thus, the
defense formally offered appellant’s testimony and the medical findings of the NBI which
showed that there was no sign of extragenital injuries on the victim at the time of her medical
[26]
examination.
On 4 June 2004, the trial court rendered the assailed Decision convicting the appellant
of only one count of rape, the decretal portion of which reads, thus:
WHEREFORE, viewed from above observations and findings the [appellant] should
be held liable for only one count of rape – Criminal Case No. 99-175577 acquitting him on the
second information Criminal Case No. 99-175578 pertaining to the second insertion of the
male organ.
In Criminal Case No. 99-175577:
Finding the prosecution’s evidence sufficient to support the allegation in the
information having committed sexual intercourse to a woman with a mental capacity of a 6
years and 6 months although 31 years old with the aggravating qualifying circumstance of the
[appellant’s] knowledge of the mental disability and or emotional disorder of the victim AAA,
without any mitigating circumstance, he is hereby found guilty of rape under Republic Act
[No.] 8353 Article 266A paragraph d, in relation to paragraph B-5 subparagraph 10, without
applying the indeterminate sentence law, the [appellant] is hereby sentenced to suffer the
penalty of DEATH.
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xxxx
He is hereby ordered to indemnify the victim the sum of P50,000.00 representing civil
liability.
In Criminal Case No. 99-175578:
[27]
The [appellant] is hereby acquitted in the above numbered criminal case.
(Emphases supplied.)

The records of this case were originally transmitted to this Court on automatic review.
[28]
Pursuant to People v. Mateo,
the records of the present case were transferred to the
Court of Appeals for appropriate action and disposition.
In his brief, appellant assigns the following errors, viz:
I.

THE TRIAL COURT GRAVELY ERRED IN DISREGARDING THE
[APPELLANT’S] DEFENSE.

II.

THE TRIAL COURT GRAVELY ERRED IN CONVICTING THE [APPELLANT] FOR THE
[29]
CRIME CHARGED.

Accordingly, the Court of Appeals, taking into consideration the assignment of errors
stated by the appellant in his Appellant’s Brief and after a thorough study of the records of the
case, rendered a Decision on 27 September 2006, affirming the conviction of the appellant for
one count of rape aggravated by the appellant’s knowledge of the victim’s mental disability
and/or emotional disorder, with the following modifications: (1) the penalty of reclusion
perpetua was imposed in lieu of the death penalty, in view of the enactment of Republic Act
No. 9346 which prohibits the imposition thereof; and (2) the amount of civil indemnity
awarded by the RTC to the victim was increased from P50,000.00 to P75,000.00 and appellant
was ordered to pay the victim moral damages in the amount of P50,000.00. The dispositive
portion of the decision reads:
WHEREFORE, premises considered, the appeal is DISMISSED. The appealed
[D]ecision dated [4 June 2004] of the [RTC] of Manila, Branch 18 in Criminal Case No.
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99-175577, finding the [appellant] guilty of one (1) count of Qualified Rape is AFFIRMED,
with the MODIFICATION that he is hereby sentenced to suffer the penalty of reclusion
perpetua, in view of the abolition of the death penalty with the enactment of Republic Act No.
9346. Moreover, the [appellant] is ordered to pay the victim P75,000.00 as civil indemnity
and P50,000.00 as moral damages.
[30]
Costs de oficio.

[31]
The

Aggrieved by the aforesaid Decision, the appellant filed a Notice of Appeal.
Court of Appeals then forwarded to this Court the records of this case.

[32]
On 11 July 2007,
this Court resolved to accept the present case and notify the
parties that they may file their respective supplemental briefs, if they so desired. Both the
Office of the Solicitor General and the appellant manifested that they were adopting their
respective briefs dated 27 June 2005 and 24 February 2005, respectively, as their supplemental
briefs.
After a careful review of the records of this case, this Court affirms appellant’s
conviction.
The gravamen of the offense of rape is sexual intercourse with a woman against her will
[33]
or without her consent.

Article 266-A, paragraph 1 of the Revised Penal Code, as amended

by Republic Act No. 8353, states that:
ART.

266-A. Rape; When and How Committed. - Rape is committed.

1)
By a man who have carnal knowledge of a woman under any of the following
circumstances:
a)
b)
unconscious;

Through force, threat or intimidation;
When the offended party is deprived of reason or otherwise

c)

By means of fraudulent machination or grave abuse of authority;

d)

When the offended party is under twelve (12) years of age or is

and
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demented, even though none of the circumstances mentioned above be present.

On the basis thereof, for the charge of rape to prosper, the prosecution must prove that
(1) the offender had carnal knowledge of a woman, and (2) he accomplished such act
through force or intimidation, or when she was deprived of reason or otherwise unconscious,
[34]
Clearly, carnal knowledge of
or when she was under 12 years of age or was demented.
a woman who is a mental retardate is rape under the aforesaid provisions of law. Proof of force
or intimidation is not necessary, as a mental retardate is not capable of giving consent to a
sexual act. What needs to be proven are the facts of sexual congress between the accused
[35]
and the victim, and the mental retardation of the latter.
[36]
[37]
citing People v. Dumanon,
this Court held that mental
In People v. Dalandas,
retardation can be proven by evidence other than medical/clinical evidence, such as the
[38]
testimony of witnesses and even the observation by the trial court.
In the present case, both clinical and testimonial evidence were presented by the
prosecution to prove that AAA is a mental retardate. The prosecution presented the neuropsychiatric examination and evaluation report made by the clinical psychologist, who
conducted a series of psychological tests on the victim to ascertain her mental condition.
Based on such series of psychological tests performed on AAA, she was found to be suffering
from Moderate Mental Retardation with an I.Q. of 40 and a mental age equivalent to that of a
six-year-and-six-month-old child. The testimonies given by CCC and the clinical psychologist
likewise affirmed the fact that AAA is, indeed, a mental retardate. CCC testified that her sister,
although 31 years old already, was “isip bata” and had marked difficulty in understanding
things and events. Likewise, the clinical psychologist noticed that when she examined AAA,
the latter gave long answers to simple questions. With the series of psychological tests she
gave the victim, she has no doubt that AAA is a mental retardate.
With the foregoing pieces of evidence offered by the prosecution, it is beyond cavil that
they were able to prove that AAA is a mental retardate. It is also noteworthy that even the
defense did not dispute the fact that the victim is suffering from mental retardation. Thus, this
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Court is in conformity with the findings of both the trial court and the appellate court that
AAA is unquestionably a mental retardate.
As it is settled that the victim in the present case is a mental retardate, the only thing that
must be established is the fact of sexual congress between the appellant and the victim.
In the case at bar, the appellant denied having raped the victim. He even argues that the
trial court deprived him of his right to be presumed innocent when it disregarded his defense of
denial. This contention is specious.
Jurisprudence holds that denial, like alibi, is inherently weak and crumbles in the light
of positive declarations of truthful witnesses who testified on affirmative matters that appellant
was at the scene of the crime and was the victim’s assailant. To merit credibility, it must be
buttressed by strong evidence of non-culpability. Also, being a negative defense, denial must
be substantiated by clear and convincing evidence; otherwise, it would merit no weight in law
and cannot be given greater evidentiary value than the testimony of credible witnesses who
[39]
testified on affirmative matters.
As between categorical testimonies that ring of truth on one hand and a bare denial on
the other, this Court has strongly ruled that the former must prevail.

Indeed, positive

identification of the appellant, when categorical and consistent and without any ill motive on
[40]
the part of the eyewitnesses testifying on the matter, prevails over alibi and denial.
In this case, AAA positively identified the appellant as the person who had raped her.
This can be proven by the following testimony of the victim:
Q:
A:

I’l (sic) repeat the question. On [17 May 1999] at around 11:00 p.m. do you remember
where you were?
I was defecating Mam (sic) in the CR.

Q:
A:

Where is your CR located?
“Sa labas po.”

xxxx
Q:

While you were defecating what unusual incident that happened if any?
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A:

I shouted Mam (sic).

Q:
A:

Why?
I was afraid he will kill me.

Q:
A:

Who?
Joseph dela Paz.

Q:
A:

Where is Joseph dela Paz now?
Over there Mam (sic). (Witness pointing to a man who answered by the name Joseph
dela Paz.)

Q:
A:

What was Joseph doing to you at the (sic) time?
He inserted his penis to my vagina, Mam (sic).

Q:
A:

How did he do that?
Dalawang beses po Mam (sic).

Q:
A:

Were you wearing anything when he did this?
Yes, Mam (sic).

Q:

What did he do?

A:

He took off my clothes.

[41]

Moreover, even the appellant admitted that he did not know any reason why AAA or her
[42]
family would charge him with such a grave offense.

He was even a friend of CCC, a

brother of AAA. And absent any ill motive on the part of the victim or her family, the
appellant’s defense of denial cannot prevail over AAA’s positive identification of the appellant.
Significantly, at the time that the appellant was punched by the brother of AAA when he
was caught naked inside the comfort room with AAA, the appellant immediately asked for
forgiveness. It is well-entrenched in our jurisprudence that a plea for forgiveness by the
appellant may be considered as analogous to an attempt to compromise. In criminal cases,
except those involving quasi-offenses or those allowed by law to be settled through mutual
concessions, an offer of compromise by the accused may be received in evidence as an implied
[43]
admission of guilt.
No person would ask for forgiveness unless he has committed some
wrong, for to forgive means to absolve; to pardon; to cease to feel resentment against on
account of a wrong committed; to give up a claim to requital or retribution from an
[44]
offender.
Thus, the trial court did not commit an error when it disregarded the appellant’s
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defense of denial.
The appellant further contends that, granting arguendo that he can be held liable, his
liability is only for the crime of attempted rape, as the result of the medical findings revealed
that the victim did not suffer perineal lacerations and that it was possible that the male organ
was not inserted at all into the victim’s vagina. Moreover, considering that the victim in this
case is a mental retardate with an I.Q. of 40, she cannot be expected to know the difference
between a mere touching of the external area of her genitals and a successful penetration,
however slight, as to consummate the crime of rape. The aforesaid arguments given by the
appellant deserve scant consideration.
A freshly broken hymen is not an essential element of rape. Even if the hymen of the
victim was still intact, the possibility of rape cannot be ruled out. The rupture of the hymen or
laceration of any part of the woman’s genitalia is not indispensable to a conviction for
[45]
rape.
Also, the rupture of the hymen or vaginal laceration is not necessary for rape to be
[46]
consummated.

It is settled that a mere touching, no matter how slight, of the labia or lips

of the female organ by the male genitalia even without rapture or laceration of the hymen is
sufficient to consummate rape. Full penetration is not required, as proof of entrance showing
the slightest penetration of the male organ within the labia or pudendum of the female organ is
sufficient. In proving sexual intercourse, it is enough that there was the slightest penetration of
[47]
the male organ into the female sex organ.
Furthermore, a medical examination is not indispensable to the prosecution of a rape.
Insofar as the evidentiary weight of the medical examination is concerned, we have already
ruled that a medical examination of the victim, as well as a medical certificate, is merely
corroborative in character and is not an indispensable element for conviction in rape. What is
important is that the testimony of private complainant about the incident is clear, unequivocal
[48]
and credible, and this we find here to be the case.
In the instant case, the medical findings revealed that the hymen of the complainant was
still intact. Nevertheless, the same does not negate the fact of rape committed by the appellant
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against AAA, as the Medico-Legal Officer of the NBI who conducted the medical examination
on AAA clearly explained that AAA’s hymen is stretchable, meaning, AAA’s hymen can
accommodate an average-sized Filipino male organ in full erection without breaking the hymen.
More importantly, the victim positively identified the appellant as her assailant. That
she had sexual intercourse with him was sufficiently established by her testimony before the
court a quo. The victim, though a mental retardate, was able to describe how she was ravished
by the appellant.
It bears emphasis that the competence and credibility of mentally deficient rape victims
as witnesses have been upheld by this Court where it was shown that they could communicate
their ordeal capably and consistently. Rather than undermine the gravity of the complainant’s
accusations, it even lends greater credence to her testimony, as someone feeble-minded and
guileless could speak so tenaciously and explicitly on the details of the rape if she has not in
[49]
fact suffered such crime at the hands of the accused.

Besides, having the mental age level

of a six-year-and-six-month-old normal child would even bolster her credibility as a witness,
considering that a victim at such tender age would not publicly admit that she had been
criminally abused and ravished unless that was the truth. For no woman, especially one of
tender age, practically only a girl, would concoct a story of defloration, allow an examination
of her private parts and thereafter expose herself to a public trial, if she were not motivated
solely by the desire to have the culprit apprehended and punished to avenge her honor and to
[50]
condemn a grave injustice to her.
Moreover, the trial judge’s assessment of the credibility of witnesses’ testimonies is, as
has repeatedly been held by this Court, accorded great respect on appeal in the absence of
grave abuse of discretion on its part, it having had the advantage of actually examining both
real and testimonial evidence including the demeanor of the witnesses. The rule finds an even
[51]
more stringent application where the said findings are sustained by the Court of Appeals.
In the case at bar, no cogent reason can be appreciated to warrant a departure from the findings
of the trial court with respect to the assessment of AAA’s testimony, the same being clear,
unequivocal and credible.
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Given the foregoing, the prosecution’s evidence has clearly established beyond doubt
that AAA was mentally retarded because the results of the mental and the psychological tests
showed that she had a mental age equivalent to that of a six-year-and-six-month-old child.
This Court has held in a long line of cases that if the mental age of a woman above twelve years
is that of a child below twelve years, even if she voluntarily submitted to the bestial desires of
the accused, or even absent the circumstances of force or intimidation or the fact that the victim
was deprived of reason or otherwise unconscious, the accused would still be liable for rape
under Article 266-A, paragraph 1(d) of the Revised Penal Code, as amended by Republic Act
No. 8353. The rationale, therefore, is that if sexual intercourse with a victim under
twelve years of age is rape, then it should follow that carnal knowledge of a woman
[52]
whose mental age is that of a child below twelve years would also constitute rape.
Thus, this Court firmly believes that both the trial court and the Court of Appeals were
correct in convicting the appellant for the crime of consummated rape and not merely attempted
rape.
Finally, the argument of the appellant that the prosecution failed to prove beyond
reasonable doubt that he knew of the victim’s mental retardation cannot hold water.
Knowledge of the offender of the mental disability of the victim at the time of the
commission of the crime of rape qualifies the crime and makes it punishable by death
[53]
under Article 266-B, paragraph 10

of the Revised Penal Code, as amended by

Republic Act No. 8353. An allegation in the information of such knowledge of the offender is
necessary, as a crime can only be qualified by circumstances pleaded in the indictment. A
contrary ruling would result in a denial of the right of the accused to be informed of the charges
[54]
against him, and hence a denial of due process.
In this case, knowledge of the offender of the mental disability of the victim at the time
of the commission of the crime of rape was properly alleged in the Information filed against the
appellant. The said Information states:
On 16 May 1999, at [No.] XXX, XXX, XXX, within the jurisdiction of this Honorable
Court, [appellant] Joseph Dela Paz did then and there willfully, unlawfully, and feloniously
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have carnal knowledge of AAA, a thirty-one-year-old woman with a mental capacity of a child
six years and six months old on account of mental retardation, knowing at the time that she
[55]
was mentally disabled x x x.
(Emphasis supplied.)

Such knowledge of the victim’s mental retardation was sufficiently proven by the
prosecution beyond reasonable doubt.

The prosecution had established that appellant

frequented the house of the victim because he was a friend and a drinking buddy of AAA’s
brother, CCC. The appellant was also living a door away from the house of the victim from the
time that they came to know each other. The appellant and the victim also had conversations
whenever the appellant visited her brother.
Worthy to note is the fact that AAA has an I.Q. of 40; thus, she does not belong to
[56]
borderline cases of mental retardation, the I.Q. of which ranges from 70-89,
wherein it is
difficult to determine whether the victim is of normal mind or is suffering from a mild mental
retardation.

Hence, as found by the trial court and the appellate court, AAA’s mental

retardation was clearly apparent and noticeable to people who had interactions with her like
herein appellant. The appellant cannot therefore feign ignorance as regards AAA’s mental
condition.
All told, the prosecution was able to prove that the appellant is guilty beyond reasonable
doubt of the crime of rape under Article 266-A, paragraph 1(d) of the Revised Penal Code, as
amended by Republic Act No. 8353. Taking into consideration the presence of the special
[57]
qualifying circumstance of the appellant’s knowledge of the victim’s mental retardation,
the
same being properly alleged in the Information charging the appellant of the crime of rape and
proven during trial, this Court has no option but to impose on the appellant the supreme
penalty of death.
With the enactment, however, of Republic Act No. 9346, the imposition of the death
penalty has been prohibited. Accordingly, this Court affirms the ruling of the appellate court
that the penalty to be meted to appellant is reclusion perpetua. The same is in accordance with
Section 2 of Republic Act No. 9346, and as provided under Section 3 of the said law, the
[58]
appellant shall not be eligible for parole under the Indeterminate Sentence Law.
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This Court likewise affirms the civil indemnity awarded by the Court of Appeals to AAA
[59]
which states:
in accordance with the ruling in People v. Sambrano,
As to damages, [this Court] held that if the rape is perpetrated with any of the attending
qualifying aggravating circumstances that require the imposition of the death penalty, the civil
indemnity for the victim shall be P75,000. Thus, the trial court’s award of P75,000 as civil
indemnity is in line with existing case law. Also, in rape cases moral damages are awarded
without need of proof other than the fact of rape because it is assumed that the victim has
suffered moral injuries entitling her to such an award. However, the trial court’s award of
P50,000 as moral damages should also be increased to P75,000 pursuant to current
jurisprudence on qualified rape. Lastly, exemplary damages in the amount of P25,000 is also
called for, by way of public example, and to protect the young from sexual abuse.

It should be noted that while the new law prohibits the imposition of the death penalty,
the penalty provided for by law for a heinous offense is still death and the offense is still
[60]
heinous. Consequently, the civil indemnity for the victim is still P75,000.00.
As a final point. This Court modifies the award of moral damages by the appellate
court. We also find it proper to award exemplary damages to the victim. The appellate court
merely imposed the sum of P50,000.00 as moral damages. To conform with the ruling in
[61]
this Court increases the amount of moral damages from P50,000.00 to
People v. Sambrano,
P75,000.00 and orders the appellant to also indemnify AAA in the amount of P25,000.00 as
exemplary damages.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR-H.C. No. 02164 dated 27 September 2006 finding herein appellant Joseph dela Paz guilty
beyond reasonable doubt of one count of qualified rape committed against AAA, a thirtyone-year-old woman with a mental capacity of a child six years and six months old on account
of mental retardation, knowing at the time that she was mentally retarded, and sentencing him
to suffer the penalty of reclusion perpetua, instead of death, in view of the enactment of
Republic Act No. 9346 prohibiting the imposition of the death penalty, is hereby AFFIRMED
with the MODIFICATIONS that the amount of moral damages awarded is increased from
P50,000.00 to P75,000.00, and that appellant is also ordered to indemnify the victim, AAA in
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the amount of P25,000.00 as exemplary damages. Costs against appellant.

SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice

WE CONCUR:

CONSUELO YNARES – SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

RUBEN T. REYES
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.
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DEC IS ION

CHICO-NAZARIO, J.:

[1]
For review is the Decision

dated 20 October 2005 of the Court of Appeals in
[2]

CA-G.R. CR-H.C. No. 01163 which affirmed the Decision

dated 9 August 2002 of the

Regional Trial Court (RTC) of Quezon City, Branch 107, in Criminal Case No. Q-99-80302,
finding herein appellant Ramon Arivan y Fornillo guilty beyond reasonable doubt of the crime
[3]
of rape committed against AAA.
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Appellant Ramon Arivan y Fornillo was charged with raping AAA in a criminal
[4]
complaint

which reads:

The undersigned accuses RAMON ARIVAN Y FORNILLO, of the crime of RAPE,
committed as follows:
That [on] or about 31st day of December 1998, in Quezon City, Philippines, while
[AAA] was looking for her brother, the said [appellant] offered to help her but however
brought her to a shanty and while there, by means of force and intimidation, did then and there
willfully, unlawfully and feloniously have sexual intercourse with her, against her will and
[5]
without her consent.

Upon arraignment, the appellant, assisted by counsel de oficio, pleaded NOT GUILTY to
the crime charged. The pre-trial conference yielded no positive results, thus, the same was
declared closed and terminated. Thereafter, trial on the merits ensued.
The prosecution presented the following witnesses: AAA, the victim; SPO1 Reynaldo
Pangilinan (SPO1 Pangilinan), the police officer who apprehended the appellant; Dr.
Emmanuel Reyes (Dr. Reyes), Medico-Legal Officer of the Philippine National Police (PNP)
Crime Laboratory, Camp Crame, Quezon City, who conducted a physical examination on AAA;
and SPO4 Mila Billones (SPO4 Billones), the investigating officer assigned at Police Station
6, Batasan Hills, Quezon City.
AAA testified that in 1996, she was taken by her mother from their house in xxx City to
stay in the house of her uncle, CCC and aunt, DDD located at xxx, Barangay xxx, xxx
[6]
City.

Her 17-year old brother, BBB, likewise stayed in said house. AAA admitted that she

[7]
already stopped schooling and while she was living with her uncle and aunt, she worked as a
[8]
scavenger and was able to gain friends.
On 31 December 1998, about 11:30 in the evening, AAA went outside the house of her
uncle and aunt to look for her brother because it was New Year’s Eve and she, her brother,
uncle and aunt were supposed to eat together. While she was looking for her brother, the
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appellant approached and asked her where she was going. When she told him that she was
looking for her brother, the appellant offered to help her look for her brother and he even told
[9]
AAA remembered that she had seen the appellant
her that he knew where her brother was.
earlier that day talking to her brother. Thinking that the appellant was her brother’s friend, she
[10]
readily agreed to go with him.

They walked together and the appellant took her to a place

[11]
Upon arrival thereat, both AAA and
with a hut or shanty located in Payatas, Quezon City.
the appellant crossed the fence.

AAA called for her brother three times but no one

[12]
answered.

She got irritated with the appellant for misleading her. She decided to leave the

[13]
but appellant held her right hand preventing her from leaving. AAA tried to remove
place
appellant’s grip on her hand and she succeeded. But then again, when she was about to go out,
[14]
the appellant was able to hold her hand and force her to enter the shanty or hut.
AAA was
not able to shout for help as she was threatened by the appellant that if she would do so, he
would kill her brother. The appellant tried to cover her mouth to prevent her from shouting but
he did not succeed because she kept on struggling. Despite the appellant’s failure to cover her
mouth, she was not able to shout as the appellant threatened her again that if she will shout, he
[15]
will kill her brother. Afraid, she did not shout.
Once inside the hut or shanty, the appellant dragged her to a room where there was a
mosquito net. The place was dark. When she turned her head, her forehead hit a hard object,
[16]
which made her a little bit dizzy.
Thereafter, the appellant forced her to lie down and
[17]
shorts and panty. She pushed the appellant to prevent him
forcibly removed her garterized
from pulling down her shorts and panty, but her efforts remained futile. The appellant was able
to get on top of her, held her two hands outwards and spread her legs. AAA kept on struggling
by pushing the appellant away. She struggled to free herself by moving her body from side to
side and by crossing her legs, but to no avail. She likewise tried to shout but the appellant
covered her mouth. Despite her tenacious resistance, the appellant kept on forcing himself on
her and also threatened her that if she would not accede to his lustful desire, he would kill her
and her brother. Out of fear, she finally gave in. The appellant then kissed her on the lips and
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also succeeded in inserting his penis into her vagina and made push and pull movements for
[18]
After satisfying his lust, the appellant stood up, got dressed
several times. She felt pain.
and threatened her not to tell anyone what had happened; otherwise, he would kill her, her
brother and her aunt. Then, the appellant left. When the appellant left, she also stood up, put
[19]
on her clothes and went home running and crying.
When AAA reached their house, her uncle saw her and asked her why she was running
and crying. She immediately told him that she was raped but she did not know the name of her
[20]
ravisher. Her uncle told her that they should report the incident to the police.
At dawn of
1 January 1999, AAA and her uncle left the house to go to the police station. While waiting
for a ride, AAA saw the appellant standing beside a barbeque stand. She immediately pointed
to appellant as her malefactor. Her uncle got mad and was about to approach the appellant
[21]
when a jeepney arrived, which they boarded.
They went to a police station in their area;
however, since there was no police investigator present thereat, they went to another police
station. Not having been attended to as there was also no police investigator present because it
was New Year, they then proceeded to Police Station 6, Batasan Hills, Quezon City. It was
[22]
already 6:00 in the evening when they arrived thereat.
At Police Station 6, she narrated to the police officer what happened to her. After she
made her complaint, she stayed at the police station while SPO1 Pangilinan and her uncle,
CCC, immediately proceeded to Payatas, the place where the alleged rape incident happened.
In Payatas, SPO1 Pangilinan and AAA’s uncle saw the appellant walking along the street or
near the dumpsite. AAA’s uncle immediately pointed the appellant to SPO1 Pangilinan as the
person who abused his niece. SPO1 Pangilinan approached the appellant and invited him to go
with them to the police station. The appellant voluntarily submitted. The appellant was
apprehended on the evening of 1 January 1999. Upon their arrival at Police Station 6, another
uncle of AAA was also present. When AAA saw the appellant at the police station, she readily
pointed to him as her abuser.

And she came to know the name of the appellant when his

statements were being taken by the police as she was present thereat. The following day, or on
2 January 1999, AAA, together with her uncle, CCC, went to Camp Crame for her medical
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[23]
examination.
SPO1 Pangilinan corroborated the testimony of AAA that the latter made a complaint at
Police Station 6 as regards the alleged rape incident. He likewise affirmed that upon receiving
the complaint of AAA, he, together with AAA’s uncle, immediately proceeded to the place
where the alleged rape incident happened. And when they arrived at the said place, they saw
the appellant walking around. He was able to recognize the appellant as AAA’s uncle pointed
the appellant to him. He then invited the appellant to go with them at Police Station 6. Upon
their arrival at Police Station 6, AAA positively identified the appellant as her malefactor.
Thereafter, he turned over the case to SPO4 Billones, the investigator assigned at Police
[24]
Station 6.
SPO4 Billones testified that on 1 January 1999, she met AAA at Police Station 6. AAA
was then accompanied by her uncle, CCC.

They reported to her the rape incident that

happened to AAA on 31 December 1998 at around 11:30 p.m. After AAA informed her that
she was raped, she made a referral for AAA to be examined at the PNP Crime Laboratory in
Camp Crame. SPO4 Billones similarly affirmed that on 1 January 1999, when the appellant
was brought to their station, AAA was there and she positively identified the appellant as the
[25]
person who raped her. Thereafter, SPO4 Billones referred the case to the inquest fiscal.

Dr. Reyes declared in court that on 2 January 1999, he met AAA at Medico-Legal Office
in Camp Crame. She was brought there by her uncle with a request from Police Station 6,
[26]
Batasan Hills, for a medico-legal examination
as AAA was allegedly raped on 31
December 1998. He conducted an extra-genital examination of AAA’s body and found an
abrasion on AAA’s forehead on the frontal region measuring 0.5 by 3 centimeters. According
to him, said abrasion could have been caused by the rubbing of the skin against a hard rough
surface object, which was sufficient to cause a scrape. On the examination of AAA’s genital
organ, he found that there was an abundance of pubic hair; the labia majora, which is the most
external portion of the vagina, was full, convex and coaptated. He also found the labia minora
with abrasion. He explained that the same ordinarily appears in the vaginal canal even if sexual
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intercourse occurred in a brutal manner but the woman was stimulated or wet. He likewise
found that the hymen of AAA was already remnant, which means that there was a possibility
that AAA had previously engaged in sexual intercourse prior to the alleged rape incident. He
did not find any laceration in the hymen of AAA and there was also an absence of spermatozoa
in AAA’s vagina. Dr. Reyes examined AAA about 36 hours after she was allegedly raped. He,
however, admitted that his findings jibe with the allegations of AAA. He then concluded that
AAA was in a non-virgin state physically.

Dr. Reyes reduced into writing the medical

[27]
examination he conducted on AAA.
For its part, the defense presented the testimonies of the appellant and his brother,
Rizaldy Arivan (Rizaldy), to refute the allegations of AAA.
The appellant vehemently denied that he raped AAA. He even claimed that AAA was
his girlfriend. He testified that he met AAA for the first time in November, 1998 at the
dumpsite in Payatas, Quezon City. He started courting her also in November, 1998 and they
became sweethearts beginning December, 1998.
Appellant claimed that on 31 December 1998, at around 9:00 to 10:00 o’clock in the
evening, when he was about to go to the church for it was New Year’s Eve, he met AAA in the
street. Holding each other’s hand, they walked going to church. According to the appellant,
the church was near his brother’s house and it was also in Payatas. On their way to the church,
they met some of his friends who were also scavengers, namely: Angelo, Exel, Aldrin and Noli,
who was also called “Handsome.” He averred that AAA knew his friends because his friends
also saw her at the dumpsite. After the mass, which according to the appellant lasted for two
hours, or at about 12:00 midnight, he, AAA, and his friends went straight to his brother’s
house where they ate and lighted some firecrackers. He said that his brother knew that AAA
was his girlfriend. Then, at about 1:00 a.m. of 1 January 1999, they left his brother’s house
and proceeded to Angelo’s house. At that time, AAA was still with him. When they arrived at
Angelo’s house, they ate and talked with Angelo’s wife. He claimed that Angelo knew that
AAA was his girlfriend. They stayed in Angelo’s house until 1:30 a.m. of 1 January 1999.
Thereafter, appellant went to his house, which was only eight houses away. In going to
his house, he was with Noli and AAA. His other friends stayed at a party near Angelo’s house.
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In his house, he got his jacket and cap and had them worn by AAA. They stayed in his house
for less than 30 minutes. Then, they proceeded to another friend’s house, Ver, who was also
his neighbor. On the way to Ver’s house, they met AAA’s brother who told AAA to go home as
their grandfather was looking for her. AAA retorted that her brother should not bother with
her. When they arrived at Ver’s house, Ver’s mother was there. Appellant told AAA to go
home because he had to attend to something and that he will go somewhere else. AAA kept on
following him and Noli. They left Ver’s house at around 3:00 a.m. They likewise went to
Marlon’s house as there was a party near his house. AAA and Noli went to the said party while
the appellant stayed at Marlon’s house where he and Marlon had a drinking session. After two
hours, Noli returned. AAA was left at the said party because she met some acquaintances
there. At about 5:30 a.m., appellant and Noli left Marlon’s house and instructed AAA to
follow them at his house. When they arrived at his house, they likewise drank beer. Excel,
also a friend, arrived. At around 6:30 a.m., AAA arrived and ate breakfast with them. After
they had their breakfast, AAA’s aunt arrived looking for her. AAA motioned to the appellant
not to tell her aunt that she was there. The appellant then told AAA’s aunt that AAA was not
with them. AAA’s aunt left. AAA’s aunt came back at 8:00 a.m., still looking for her. AAA’s
aunt did not find her for she was able to run to a neighbor’s house through a broken wall.
Again, AAA’s aunt left angrily. When appellant went inside his house, he was surprised when
he did not find AAA. Louie, his neighbor, went to his house and told him that AAA was in
their house. He told Louie to tell AAA to just follow him at Aldrin’s house. At the latter’s
house, they drank some beer and sang in the karaoke. AAA followed him there and they stayed
there for three hours. Suddenly, AAA’s uncle arrived. AAA tried to run but her uncle was able
to get hold of her hand and succeeded in pulling her out of the house.
Subsequently, appellant and his companions went home. When he arrived at his house,
where the alleged rape incident happened, he went to sleep. Noli, who also lived there,
likewise slept. The appellant woke up at around 7:00 p.m. of 1 January 1999. Then, he and
Noli had coffee. When he and Noli were about to go to the dumpsite, he was apprehended by
the police and by some barangay officials. He asked them why he was being apprehended and
was told that he was being accused of raping AAA. He was then brought to Police Station 6,
where he was incarcerated for about seven days. He claimed that he and AAA did not have any
sexual relation and he did not know any reason why AAA was accusing him of such a grave
[28]
offense.
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Rizaldy, appellant’s brother, testified that on 31 December 1998, at around 11:00 p.m.
until 1:00 a.m. of 1 January 1999, he was at his house with his family. Suddenly, his brother
and his girlfriend, AAA, arrived. After half an hour, appellant’s “barkadas” likewise arrived.
While eating, he even noticed that his brother and AAA were so sweet to each other to the
point of feeding each other. Afterwards, his brother lay down on AAA’s lap. His brother, with
AAA on his side, later on told him that AAA was the woman whom he will marry. The group
stayed in his house for about an hour. Thereafter, they proceeded to one of the appellant’s
[29]
friends.
Rizaldy disclosed that he knew AAA as he always saw her with the appellant at the
dumpsite. On 29 October 1998, he asked his brother if he was courting AAA, to which the
appellant replied yes. Only on 31 December 1998 did he learn that appellant and AAA were
already sweethearts for he saw his brother lie down on the lap of AAA when they were at his
house. He admitted that the first time he came to know that there was a complaint filed against
his brother was on 2 January 1999. That was also the date when he found out that his brother
was brought to the police station. Upon knowing that his brother was already at the police
station, he did not do anything. He did not even volunteer to give a statement at the police
station to shed light as to what really happened or to help his brother. It was only in the year
2000 that he learned that the case filed against his brother was for rape. He only knew that he
[30]
was going to testify in court when a subpoena was sent to his house in May, 2001.
On 9 August 2002, the trial court rendered a Decision finding the appellant guilty
beyond reasonable doubt of the crime of rape; the dispositive portion of the said Decision
reads as follows:
WHEREFORE, IN VIEW OF THE FOREGOING, this Court finds the [appellant],
RAMON ARIVAN Y FORNILLO guilty beyond reasonable doubt of the crime of rape. He is
hereby sentenced:
To suffer the penalty of reclusion perpetua. Considering that he has been detained
since [2 January 1999], he must be credited in the service of his sentence with the
length of time that he has been detained;
2. To indemnify [AAA], in the amount of P50,000.00;
3. To pay [AAA] moral damages in the amount of P50,000.00; and
1.
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4.

[31]
To pay the costs of the suit.

The records of this case were originally transmitted before this Court on appeal.
[32]
the records were transferred to the Court of Appeals for
Pursuant to People v. Mateo,
appropriate action and disposition.
In his brief, the appellant’s lone assignment of error was: the trial court gravely erred in
finding the appellant guilty of the crime charged despite the failure of the prosecution to
[33]
prove his guilt beyond reasonable doubt.
The Court of Appeals rendered a Decision on 20 October 2005, affirming the Decision
of the RTC.
[34]
The appellant filed a Notice of Appeal.

In view thereof, the appellate court

forwarded to this Court the records of this case.
[35]
On 7 March 2007, this Court resolved
to accept the present case and notify the
parties that they may file their respective supplemental briefs, if they so desired. The Office of
the Solicitor General manifested that it was adopting its brief dated 27 June 2005 filed before
the appellate court, as its supplemental brief.
After a meticulous review of the records, this Court finds no reason to reverse the
judgments of the trial court and the appellate court.
A rape charge is a serious matter with pernicious consequences both for the appellant
and the complainant; hence, utmost care must be taken in the review of a decision involving
[36]
conviction of rape.
Thus, in the disposition and review of rape cases, the Court is guided
by these principles: First, the prosecution has to show the guilt of the accused by proof
beyond reasonable doubt or that degree of proof that, to an unprejudiced mind, produces
conviction. Second, the evidence for the prosecution must stand or fall on its own merits and
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cannot draw strength from the weakness of the evidence of the defense. Third, unless there are
special reasons, the findings of trial courts, especially regarding the credibility of witnesses,
are entitled to great respect and will not be disturbed on appeal. Fourth, an accusation for rape
can be made with facility; it is difficult to prove but more difficult for the person accused,
though innocent, to disprove; and fifth, in view of the intrinsic nature of the crime of rape
where only two persons are usually involved, the testimony of the complainant must be
[37]
scrutinized with extreme caution.
In the case at bar, the appellant argues that the prosecution failed to prove his guilt
beyond reasonable doubt. According to him, he could not have perpetrated the act complained
of because at the time that the alleged rape incident happened, he and the private complainant
were in the company of other persons. This Court finds this argument unmeritorious.
As this Court has repeatedly said, lust is no respecter of time and place and the crime of
rape can be consummated even when the malefactor and victim are not alone. In fact, it can be
committed in places where people congregate, in parks, along the roadside, within school
premises, inside an occupied house, and even in the room where other members of the family
[38]
are also sleeping. Its commission is not limited to isolated places.
Moreover, a candid narration by a rape victim deserves credence particularly where no ill
motive is attributed to the rape victim that would make her testify falsely against the accused.
For no woman in her right mind will admit to having been raped, allow an examination of her
most private parts and subject herself as well as her family to the humiliation and shame
concomitant with a rape prosecution, unless the charges are true. Where an alleged victim
says she was sexually abused, she says almost all that is necessary to show that rape had
[39]
been inflicted on her person, provided her testimony meets the test of credibility.
The issue of credibility has, time and again, been settled by this Court as a
question best addressed to the province of the trial court because of its unique position of
having observed that elusive and incommunicable evidence of the witnesses’ deportment on the
stand while testifying which opportunity is denied to the appellate courts.

Absent any

substantial reason which would justify the reversal of the trial court’s assessments and
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conclusions, the reviewing court is generally bound by the former’s findings, particularly when
no significant facts and circumstances were shown to have been overlooked or disregarded
[40]
The rule finds an
which when considered would have affected the outcome of the case.
even more stringent application where said findings are sustained by the Court of
[41]
Appeals.
In this case, no cogent reason can be appreciated to warrant a departure from the findings
of the trial court with respect to the assessment of AAA’s testimony.
As can be gleaned from the records of the present case, when AAA testified in court, her
testimony described in details the hideous experience she suffered on 31 December 1998 in the
hands of the appellant. In her narration on the manner of how the appellant took advantage of
her, she never wavered in her testimony. The trial court characterized AAA’s testimony as
straightforward, categorical and candid. Further, during her testimony before the court a quo,
[42]
she cried

whenever she had to recall and narrate what happened to her. The crying of a

victim during her testimony is evidence of the truth of the rape charges, for the display of
such emotion indicates the pain that the victim feels when asked to recount her traumatic
[43]
experience.
And, as the trial court mentioned in its Decision, AAA exhibited courage and
conviction in prosecuting the case. She gladly cooperated with the court a quo during the
ocular inspection of the place where the rape incident happened, knowing that she had to go
back to see the place where she had been abused by the appellant. Moreso, during AAA’s
testimony before the trial court, she positively identified the appellant as her ravisher. The
straightforward narration of AAA of what transpired, accompanied by her categorical
[44]
identification of appellant as the malefactor, sealed the case for the prosecution.
Also, it was not shown that she had been motivated by any ill desire that would make her
testify falsely against the accused.

Given the foregoing, it is beyond doubt that AAA’s

testimony is credible and the prosecution was able to prove the guilt of the appellant beyond
reasonable doubt.
The contentions of the appellant that the trial court made a mistake in not believing that
he and the private complainant were sweethearts and that they did not engage in any sexual

10/9/2014 10:43 AM

G.R. No. 176065

12 of 18

http://sc.judiciary.gov.ph/jurisprudence/2008/april2008/176065.htm

intimacy are likewise unavailing.
This Court is in conformity with the findings of both the trial court and the appellate
court that, indeed, the appellant and the private complainant were not sweethearts.

The

“sweetheart defense” is a much-abused defense that rashly derides the intelligence of the Court
and sorely tests its patience. Being an affirmative defense, the allegation of a love affair must
be supported by convincing proof. In the present case, other than the appellant’s self-serving
assertions, there was no support of his claim that he and AAA were lovers. His “sweetheart
defense” cannot be given credence in the absence of corroborative proof like love notes,
[45]
mementos, pictures or tokens, that such romantic relationship really existed.
Moreso, as
the appellate court stated in its Decision, the following circumstances or actuations of the
private complainant immediately after the alleged raped incident belies appellant’s claim of
such a relationship, to wit: (1) AAA immediately disclosed to her uncle that she was raped; (2)
AAA immediately sought the help of the police authorities in apprehending the appellant; (3)
AAA subjected herself to physical examination; (4) AAA outrightly filed the criminal
complaint against the appellant; and (5) AAA never knew the name of the appellant until after
[46]
the appellant’s statement was taken at Police Station 6.
In addition, the corroborative
testimony of Rizaldy that the private complainant and the appellant were sweethearts cannot be
given any credit because of his relationship with the appellant. This Court notes that Rizaldy
is the brother of the appellant and it is well settled that the testimonies of close relatives and
friends are necessarily suspect and cannot prevail over the unequivocal declaration of the
[47]
complaining witness.
The appellant similarly avers that force and intimidation were not attendant in the case at
bar and the requisites for the crime of rape were not proven beyond reasonable doubt.
The law does not impose upon a rape victim the burden of proving resistance,
particularly when intimidation is exercised upon the victim and the latter submits herself to
the appellant’s advances out of fear for her life or personal safety. The test remains to be
whether the threat or intimidation produces a reasonable fear in the mind of the victim that if
she resists or does not yield to the desires of her attacker, the threat would be carried out. It is
thus not necessary for the victim to have resisted unto death or to have sustained physical
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injuries in the hands of the accused. So long as the intercourse takes place against the
victim’s will and she submits because of genuine apprehension of harm to her and her
[48]
family, rape is committed.
Based on the findings of both the trial court and the appellate court, which findings are
affirmed by this Court, the testimony of the private complainant clearly proves that the
appellant had carnal knowledge of her and the same was done through force and intimidation.
It bears emphasis that when the private complainant learned that her brother, BBB, was not in
the hut, she decided to leave. The appellant, however, grabbed her right hand and prevented
her from leaving. Threatening that he would kill her brother, he dragged her inside the hut
where he succeeded in ravishing her. Under the circumstances, she indeed could not do
anything but cry in fear. She tried to scream but he prevented her by covering her mouth and
threatening to kill her, her brother, aunt, and uncle. That she struggled and resisted is shown
by the medical findings that she sustained an abrasion on her forehead measuring 0.5 by 3
[49]
centimeters

which could have been caused by the rubbing of the skin against a hard rough

object. Indeed, force and intimidation were applied by the appellant in order to perpetrate the
commission of the crime of rape against AAA.
The medico-legal findings that AAA has a remnant hymen, meaning it was possible that
she had engaged in sexual intercourse prior to 31 December 1998, and that no spermatozoa was
found on her private organ, do not negate the fact of rape. The same cannot be used to the
advantage of the appellant as to exonerate him from the crime charged.
It is well-settled that the rupture of the hymen or vaginal lacerations are not necessary for
rape to be consummated. A medical examination is not indispensable in the prosecution of a
rape victim. Insofar as the evidentiary weight of the medical examination is concerned, we have
already ruled that a medical examination of the victim, as well as the medical certificate, is
merely corroborative in character and is not an indispensable element for conviction in rape.
What is important is that the testimony of private complainant about the incident is
[50]
clear, unequivocal and credible, and this we find here to be the case.
Further,
well-settled is the rule that prior sexual intercourse which could have resulted in hymenal
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[51]
laceration is not necessary in rape cases for virginity is not an element of rape.
Hence, it is of no moment that there is a finding that AAA’s hymen was remnant.
Similarly, it must be stressed that the absence of spermatozoa in the private
complainant’s sex organ does not disprove rape. It could be that the victim washed or urinated
[52]
prior to her examination, which may well explain the absence of spermatozoa.
In sum, the straightforward testimony of AAA, as well as her unwavering and positive
identification of her defiler and tormentor, was sufficient to convict the appellant. Besides,
appellant’s flimsy and self-serving sweetheart defense and denial were not able to destroy the
truthfulness and the credibility of AAA’s testimony. As the Court of Appeals stated in its
Decision dated 20 October 2005, the defense of the appellant suffers from lack of credible
corroboration. Other than his brother, none of those who were allegedly with them at one time
or another came forward to support his story. Thus, this Court is convinced that the trial court
[53]
and the appellate court correctly convicted the appellant of the crime of rape,

which is

[54]
punishable by reclusion perpetua.
As to damages. This Court affirms the award of P50,000.00 as civil indemnity given by
the lower courts to the victim. Civil indemnity, which is actually in the nature of actual or
[55]
compensatory damages, is mandatory upon the finding of the fact of rape.
Moral damages in rape cases should be awarded without need of showing that the victim
suffered trauma of mental, physical, and psychological sufferings constituting the basis
thereof. These are too obvious to still require their recital by the victim at the trial, since we
[56]
even assume and acknowledge such agony as a gauge of her credibility.

Thus, this Court

finds the award of moral damages by both lower courts in the amount of P50,000.00 proper.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR-H.C. No. 01163 dated 20 October 2005 finding herein appellant guilty beyond reasonable
doubt of the crime of rape is hereby AFFIRMED in toto. Costs against appellant.
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SO ORDERED.
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TINGA, J.:
[1]
Two informations were filed against appellant charging him with the crimes of rape
[2]
and attempted rape. Appellant pleaded not guilty.

[3]
The prosecution presented the victim AAA and the NBI medico-legal officer, Dr.
Armie Soreta-Umil. The evidence for the prosecution establishes the following facts:
[4]
AAA was residing in the City of Malabon with appellant and her two uncles when
appellant sexually assaulted her on two occasions. The four of them shared one room together.
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The first incident occurred on 1 October 1998 at around 1 o’clock in the afternoon. AAA
was lying on the floor of their room when appellant suddenly pinned her down, covered her
mouth, and pointed a knife at her. He told AAA that he was going to marry her no matter what
happened; then he threatened to kill her should she reveal the incident to anyone. Thereupon,
appellant removed her shorts and raped her. He succeeded in inserting his penis inside her
vagina. She did not inform anyone about the incident for fear of appellant. During the rape, her
[5]
uncles were at work in a construction project.
The second incident occurred on 13 January 1999. AAA was sleeping on the floor of
their room when she felt appellant insert his finger into her vagina. This time, she shouted.
One of her uncles was
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[6]
awakened and appellant quickly left the house. She told her uncle what appellant did to her.
AAA reported both incidents to the NBI. She underwent a medico-legal examination
[7]
with Dr. Armie Soreta-Umil conducting the procedure. The doctor made a report.
For his part, appellant did not deny having sexual intercourse with AAA on 1 October
1998. Instead, he interposed the “sweetheart defense,” claiming that he and AAA had been
lovers since that date. As regards the 13 January 1999 incident, appellant simply dismissed it,
[8]
Evelyn Magbanua,
noting that there were other persons inside the room with them.
appellant’s sister, tried to corroborate appellant’s sweetheart defense by testifying that
appellant and AAA were sweethearts as she observed them to be happy and helping each other
[9]
do household chores.
[10]
The trial court
[12]
lasciviousness

[11]
found appellant guilty of simple rape
and act of

[13]
in a decision
dated 18 July 2001. Undaunted, appellant interposed an

[14]
appeal.
The Court of Appeals affirmed the trial court’s judgment with modification by awarding
[15]
dated 10 April 2006. Undaunted,
moral damages in the amount of P50,000.00 in a decision
[16]
appellant filed a notice of appeal.
Before this Court, appellant claims that the trial court erred in finding him guilty of the
crimes of rape and acts of lasciviousness absent evidence beyond reasonable doubt. The appeal
is bereft of merit.
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The issues raised by the appellant involve weighing of evidence already passed upon by
the trial court and the appellate court. The age-old rule is that the task of assigning values to
the testimonies of witnesses in the stand and weighing their credibility is best left to the trial
court which forms its first-hand impressions as a witness testifies before it. It is also axiomatic
[17]
that positive testimony prevails over negative testimony.
Appellant never denied having sexual intercourse with AAA. Instead, he claimed that he
and AAA were sweethearts since 1 October 1998. However, all that he adduced to bolster the
claim is his naked self-serving assertion and the equally unconvincing observation of his sister.
The defense had to be proven. Up to the end it remained unsubstantiated, as appellant failed to
[18]
present any token of the alleged relationship like love notes, mementos or pictures.
In any
event, the claim is inconsequential since it is well-settled that being sweethearts does not
negate the commission of rape because such fact does not give appellant license to have sexual
[19]
intercourse against her will, and will not exonerate him from the criminal charge of rape.
[20]
Being sweethearts does not prove consent to the sexual act.

The use of a fan knife and the threat of death by appellant against AAA constituted
[21]
Moreover, appellant, who is
sufficient force and intimidation to cow her into obedience.
known to AAA as her grandfather, undoubtedly exerted a strong moral influence over her. His
moral ascendancy and influence over AAA may even substitute for actual physical violence and
[22]
intimidation.
Appellant also claims that AAA failed to show that she exerted sufficient resistance to
his sexual advances. Suffice it to say, in rape cases it is not necessary that the victim should
have resisted unto death. Physical resistance need not be established in rape when intimidation
is exercised upon the victim and the latter submits herself, against her will, to the rapist’s
embrace because of fear for life and personal safety. Actual resistance on the part of the victim
is not an essential element of rape. What the victim should adequately prove is the use of force

10/9/2014 11:03 AM

G.R. No. 176265

5 of 14

http://sc.judiciary.gov.ph/jurisprudence/2008/april2008/176265.htm

[23]
In any case, from AAA’s testimony, it is clear that she
or intimidation by the alleged rapist.
tried to stop appellant’s advances during the two incidents but her efforts proved futile as her
strength was no match to his. Appellant pinned down AAA while the latter was lying on the
floor, covered her mouth, and threatened her with a fan knife. AAA could not push appellant
[24]
off her body.

In a prosecution for rape, the complainant’s candor is the single most important issue. If
a complainant’s testimony meets the test of credibility, the accused may be convicted solely on
[25]
that basis.

We have thoroughly examined AAA’s testimony and find nothing that would

cast doubt as to her credibility. All said, there is no evidence to show any improper motive on
the part of AAA to falsely charge appellant with rape and to testify against him; hence, the
logical conclusion is that her testimony is worthy of full faith and credence. The prosecution
has established beyond reasonable doubt that appellant had carnal knowledge of AAA against
her will, through force and intimidation, and with the use of a fan knife.
Appellant attempted to downplay the 13 January 1999 episode by claiming that there
were other persons inside the room with them. It was precisely the presence of other persons
that foiled appellant’s plan. AAA’s uncle heard her scream and appellant scampered away. It
was then that AAA revealed that she was raped by appellant. Neither the crampness of the
room, nor the presence of other people inside it, nor the high risk of being found out has been
held sufficient and effective obstacles to deter the commission of rape. As this Court observed
[26]
in People v. Umali:
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[I]t has become a matter of judicial notice that rape can be committed in many different
kinds of places which many would consider as unlikely or inappropriate and that the scene of
the rape is not always or necessarily isolated or secluded for lust is no respecter of time or
place. Thus, the crime can, and has been, committed in places where people congregate, e.g.,
inside a place where there are occupants, a five-meter room with five people inside, and even
the same room which the victim was sharing with the accused's sisters. Therefore, we find it
not so incredible that accused somehow had the temerity to sexually assault private
complainant even with his wife and two small children just nearby. To repeat what has been
said before, animal lust is an aberration which this Court will not explain for the benefit of the
accused.

Appellant's threats had intimidated AAA and kept her from immediately reporting the
sordid rape incident to her uncles. As this Court held, it is not uncommon for young girls to
[27]
conceal for some time the violation of their honor because of the threats on their lives.
The trial court correctly imposed the penalty of reclusion perpetua for the 1 October
1998 rape. The use by appellant of a knife to consummate the crime is a special aggravating
circumstance which warrants the imposition of the penalty of reclusion perpetua to death.
Since the prosecution failed to prove any other aggravating circumstance in the commission of
[28]
the crime, the imposable penalty is reclusion perpetua conformably with Article 63

of the

Revised Penal Code.

The trial court also correctly sentenced appellant to an indeterminate penalty of four (4)
months of arrresto mayor as minimum to four (4) years of prision correccional as maximum
for the act of lasciviousness, which carries the penalty of prision correccional. In the absence
[29]
of modifying circumstances,

the maximum shall be taken from the medium period of

prision correccional, which is two (2) years four (4) months and one (1) day to four (4) years
and two (2) months, while the minimum shall be taken from the penalty next lower in degree,
which is arresto mayor in its medium period, which ranges from two (2) months and one (1)
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[30]
day to four (4) months.
As to damages, the appellate court correctly awarded P50,000.00 as moral damages, an
award that rests on the jural foundation that the crime of rape necessarily brings with it shame,
[31]
mental anguish, besmirched reputation, moral shock and social humiliation.
In addition,
exemplary damages in the amount of P25,000.00 should be granted pursuant to the ruling in
[32]
People v. Catubig

that the award of exemplary damages is justified pursuant to Article

[33]
Since the special aggravating circumstance of the use of a deadly
2230 of the Civil Code.
weapon attended the commission of the rape, the offended party is entitled to exemplary
damages.
The Court further awards moral damages for the act of lasciviousness committed against
[34]
[35]
AAA in the amount of P20,000.00 pursuant to Article 2219
of the Civil Code,
and
[36]
civil indemnity in the amount of P20,000.00.
The Court observes that the prosecutor wrongly designated AAA as a minor in the
[37]
information,

when in the same breath he alleged that she was already 18 years of age.

While the prosecutor also alleged that appellant is the grandfather of AAA to qualify the crime
of rape, yet he failed to prove the relationship beyond reasonable doubt. AAA even testified
that she was merely told by her father that appellant is her grandfather but in reality he is
only a distant relative since AAA’s
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[38]
Even if the prosecutor had succeeded in
grandmother and appellant’s father are cousins.
[39]
proving qualified rape,

the penalty would still be reclusion perpetua and not death because

[40]
prohibits the imposition of death penalty and instead ordains the
Republic Act No. 9346
meting out of reclusion perpetua without the possibility of parole.
The Court of Appeals correctly observed that since the second sexual assault occurred
on 13 January 1999, Article 266-A of the Revised Penal Code, as amended by Republic Act
No. 8353, otherwise known as “The Anti-Rape Law of 1997” which took effect on 22 October
1997, should have been applied. Under that law, the insertion of one’s finger into the genital of
[41]
another already constitutes rape through sexual assault.
Appellant would have been
convicted of consummated rape for inserting his finger into the vagina of AAA were it not
for the
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fact that the information charged him with attempted rape only. This being so, he cannot be
convicted of the graver offense of rape by sexual assault. Nevertheless, appellant can be
convicted of acts of lasciviousness because said crime is included in attempted rape.

[42]

WHEREFORE, the Decision of respondent Court of Appeals in CA-G.R. CR-H.C. No.
01658 is AFFIRMED with FURTHER MODIFICATION that appellant is ordered to
further pay AAA P25,000.00 as exemplary damages for the rape, and P20,000.00 as civil
indemnity and P20,000.00 as moral damages for the act of lasciviousness.

SO ORDERED.

DANTE O. TINGA
Associate Justice
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WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CONCHITA CARPIO MORALES
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

ARTURO D. BRION
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson
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CERTIFICATION
Pursuant to Article VIII, Section 13 of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

[1]

That on or about the 1st day of October 1998, in the Municipality of Malabon, Metro Manila, Philippines and within the
jurisdiction of this Honorable Court, the above-named accused being the grandfather of [AAA], a minor 18 years of age, while armed
with bladed weapon poking at her with lewd design and exercising ascendancy over said [AAA] and by means of force, violence and
intimidation, willfully, unlawfully and feloniously, did then and there have sexual intercourse with [AAA] against her will and without
her consent.
CONTRARY TO LAW. (Records, p.1)
[2]

That on or about the 13th day of January, 1999, in the Municipality of Malabon, Metro Manila, Philippines and within the
jurisdiction of this Honorable Court, the above-named accused being the grandfather of [AAA], a minor of 18 years of age, with lewd
design, did then and there, willfully, unlawfully and feloniously tried to have carnal knowledge with one [AAA], while asleep, thus
accused commences (sic) the commission of the crime of rape directly by overt acts, but nevertheless did not perform it by reason of
cause other than his own spontaneous desistance that is, when she fought back and shouted for help.
CONTRARY TO LAW. (CA Rollo, p.5).
[3]

The real name of the victim is withheld to protect her privacy. See People v. Cabalquinto, G.R. No. 167693, 19
September 2006, 502 SCRA 419,425-426.
[4]
[5]
[6]

[7]

The exact address of the victim is withheld to protect her privacy. See People v. Cabalquinto, supra.
TSN, 16 August 1999, pp. 5-7.
Id. at 8-9.

Records, p.40.
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[8]
[9]

TSN, 16 December 1999, pp. 2-3.
TSN, 4 May 2000, pp. 6-7.

[10]

Regional Trial Court (RTC), City of Malabon, Branch 170, presided by Judge Benjamin Antonio.

[11]

Art. 266-A. Rape; when and how committed. – Rape is committed –
1) By a man who shall have carnal knowledge of a woman under any of the following circumstances:
a)Through force, threat, or intimidation;
b) When the offended party is deprived of reason or otherwise unconscious;
xxxx
2) By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person’s mouth or anal orifice, or any instrument or object, into the
genital or anal orifice of another person.
Art. 266-B. Penalties.- Rape under paragraph 1 of the next preceding article shall be punished by reclusion perpetua.

Whenever the rape is committed with the use of a deadly weapon or by two or more persons, the penalty
shall be reclusion perpetua to death.
xxxx
Rape under paragraph 2 of the next preceding article shall be punished by prision mayor.
[12]

Art. 336. Acts of lasciviousness.–Any person who shall commit any act of lasciviousness upon other persons of either
sex, under any of the circumstances mentioned in the preceding article, shall be punished by prision correccional.
[13]

WHEREFORE, premises considered, judgment is hereby rendered as follows:

In Criminal Case No. 20495-MN, the Court finds accused Jose Magbanua y Moriño guilty beyond
reasonable doubt of the crime of rape and hereby sentences him to suffer the penalty of reclusion perpetua, to pay
the victim [AAA] the sum of P50,000.00 by way of civil indemnity and cost of the suit; and
In Criminal Case No. 20496-MN, the Court finds accused Jose Magbanua y Moriño guilty beyond
reasonable doubt of the crime of act of lasciviousness, and hereby sentences him to suffer an indeterminate penalty
of four (4) months of arresto mayor, as minimum, to four (4) years of prision correccional, as maximum, and to
pay the cost of the suit.
SO ORDERED. (CA rollo, p. 18).
[14]

Id. at 19.

[15]

Id. at 105; Penned by Associate Justice Rebecca De Guia-Salvador and concurred in by Associate Justices Ruben Reyes
(now Associate Justice of the Supreme Court) and Aurora Santiago-Lagman.
[16]
[17]
[18]

CA rollo, p. 107.
People v. Sarabia, 21 January 1997, G.R. No. 124076, 266 SCRA 471, 485.
People

v.

Malabago

y

Maquinto,

G.R.

No.

108613,

18

April

1997,

271

SCRA

464,

476.

[19]

People v. Travero, G.R. No. 110823, 28 July 1997, 276 SCRA 301, 312.
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[20]

[21]

People v. Corea, G.R. No. 114383, 3 March 1997, 269 SCRA 76, 93.

TSN, 16 August 1999, pp. 5-7.

[22]

See People v. Casil y Villas, G.R. No. 110836, 13 February 1995, 241 SCRA 285, 292; and People v. Burce, G.R.
Nos. 108604-10, 7 March 1997, 269 SCRA 293, 314.
[23]
[24]

People v. Monfero y Solte, G.R. No. 126367, 17 June 1999, 308 SCRA 396, 409.
TSN, 16 August 1999, pp. 5-7.

[25]

People v. De Guzman y Pascual, G.R. No. 124368, 8 June 2000, 333 SCRA 269, 280, citing People v. Abad, 268
SCRA 246(1997).
[26]
G.R. No. 76530, 1 March 1995, 242 SCRA 17, 23-24. See also People v. Hinto y Bueno, G.R. Nos. 138146-91, 28
February 2001, 353 SCRA 215, 223.
[27]

People v. Manzana, G.R. No. 94363, 17 November 1995, 250 SCRA 152, 162.

[28]

Art. 63. Rules for the application of indivisible penalties.- x x x x In all cases in which the law prescribes a penalty
composed of two indivisible penalties the following rules shall be observed in the application thereof: x x x x
2. Where there are neither mitigating nor aggravating circumstances in the commission of the deed, the lesser penalty shall
be applied. x x x x
[29]

Art. 64. Rules for the application of penalties which contain three periods.—In cases in which the penalties prescribed
by law contain three periods, whether it be a single divisible penalty or composed of three different penalties, each one of which
forms a period in accordance with the provision of Articles 76 and 77, the courts shall observe for the application of the penalty the
following rules, according to whether there are or are no mitigating or aggravating circumstances:
1. When there are neither aggravating nor mitigating circumstances, they shall impose the penalty prescribed by
law in its medium period. x x x x
[30]

See Act No. 4103, Section 1. Hereafter, in imposing a prison sentence for an offense punished by the Revised Penal
Code, or its amendments, the court shall sentence the accused to an indeterminate sentence the maximum term of which shall be that
which in view of the attending circumstances, could be properly imposed under the rules of the said Code, and the minimum which
shall be within the range of the penalty next lower to that prescribed by the Code for the offense; and if the offense is punished by any
other law, the court shall sentence the accused to an indeterminate sentence, the maximum term of which shall not exceed the
maximum fixed by said law and the minimum shall not be less than the minimum term prescribed by the same.
[31]
[32]

People v. Manallo, G.R. No. 143704, 28 March 2003, 400 SCRA 129, 145.
G.R. No. 137842, 23 August 2001, 363 SCRA 621, 631.

[33]

Art. 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed when the crime was
committed with one or more aggravating circumstances. Such damages are separate and distinct from fines and shall be paid to the
offended party.
[34]

Art. 2219. Moral damages may be recovered in the following and analogous cases: x x x x
3) Seduction, abduction, rape or other lascivious acts.
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[35]
[36]
[37]

[38]

Amployo y Ebalada v. People, G.R. No. 157718, 26 April 2005, 457 SCRA 282, 297-298.

People v. Palma y Romera, G.R. No. 148869-74, 11 December 2003, 418 SCRA 365,378.
See note 1.

TSN, 16 August 1999, p. 4.

[39]

Art. 266-B. Penalties.— x x x x The death penalty shall also be imposed if the crime of rape is committed with any of
the following aggravating/qualifying circumstances:
1. When the victim is under eighteen (18) years of age and the offender is a parent, ascendant, step-parent, guardian, relative
by consanguinity or affinity within the third civil degree, or the common law spouse of the parent of the victim. x x x x
[40]
SEC. 2. In lieu of the death penalty, the following shall be imposed:
(a)

the penalty of reclusion perpetua, when the law violated makes use of the nomenclature of the penalties of the Revised
Penal Code; or

(b)

the penalty of life imprisonment, when the law violated does not make use of the nomenclature of the penalties of the
Revised Penal Code.

Pursuant to the same law, appellant shall not be eligible for parole under Act No. 4103, otherwise known as the
Indeterminate Sentence Law.
[41]
[42]

See People v. Senieres, G.R. No. 172226, 23 March 2007, 519 SCRA 13.
CA rollo, pp. 103-104.
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- versus -
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Chairperson,
CARPIO MORALES,
TINGA,
VELASCO, JR., and
BRION, JJ.

Promulgated:
July 23, 2008

x ------------------------------------------------------------------------------------x

TINGA, J.:

[1]
On automatic review is the Decision

dated 12 August 2003 of the Regional Trial

Court of Cabadbaran, Agusan del Norte convicting appellant Bienvenido Salabao Payot, Jr.
[2]
(Payot) of raping AAA. The dispositive portion of the decision provides:

WHEREFORE, in the light of all the foregoing, the Court finds the accused
Bienvenido Payot, Jr. y Salabao GUILTY beyond reasonable doubt of the crime of rape as
charged in the Information. Accordingly, he is hereby sentenced to suffer imprisonment of
RECLUSION [PERPETUA], to pay the offended party [AAA], the amount of P50,000.00 as
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civil indemnity, P50,000.00 as exemplary damages, to suffer the accessory penalties provided
for by law and to pay the costs.
In the service of his sentence, accused is entitled to the full time during which he has
undergone preventive imprisonment, conformably to Article 29 of the Revised Penal Code, as
amended.
The accused shall serve his sentence entirely at the Davao Prison and Penal Farm,
Panabo City.
[3]
IT IS SO ORDERED.

Payot was charged with rape in an Information dated 14 December 1999, to wit:

That on or about the 17th day of July,[sic] 1999, at 1:00 o’clock in the afternoon, more
or less at Barangay Jaliobong, Kitcharao, Agusan del Norte, Philippines, and within the
jurisdiction of this Honorable Court, the accused, by means of force and intimidation did then
and there[,] willfully, unlawfully and feloniously have carnal knowledge of the complainant,
[AAA], a woman[,] 16 years of age.
CONTRARY TO LAW: (Art. 335, Revised Penal Code as amended by R.A. [No.]
[4]
7659).

At his arraignment on 14 February 2000, Payot, with the assistance of his counsel
[5]
entered a plea of not guilty. Thereafter, trial on the merits ensued. The prosecution presented
the victim, AAA, and Dr. Arsenia Referente (Dr. Referente), the physician who conducted an
examination on AAA.
AAA testified that Payot is her elder sister’s husband and that since she was 8 years old,
[6]
she had been living with him together with her elder sister,

her younger brother and Payot’s

two children.
AAA narrated that on 17 July 1999, after having taken their lunch together, her sister
and brother went up to the mountain to harvest bananas while the two children went to sleep in
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one room and she in another. AAA was awakened by the pressing weight of Payot over her
body, and she realized that her skirt had already been pulled up and her panties rolled down to
her knees. Payot, wearing only a vest and without his underwear on, held down AAA’s waist
with his hands,

inserted his penis into AAA’s vagina and made push-and-pull movements.

Payot also kissed her on the neck. AAA could not shout for help and was unable to break free
as Payot was then holding a bolo with his left hand. AAA felt pain in her vagina, and later on
sensed a milky substance come out of Payot’s penis as if the latter had urinated inside her.
[7]
AAA cried afterward. AAA also testified that the nearest house was about 75 meters away.

[8]
A couple of months after the incident, AAA left for her friend’s, BBB’s,

house to ask

for help and in order to be away from Payot. BBB accompanied AAA to the Department of
Social Welfare and Development which reported the incident to the police. She was then
[9]
examined by Dr. Referente.
Dr. Referente testified that she found two old healed hymenal lacerations in AAA’s
[10]
She stated that the lacerations could have
genitalia at 3 o’clock and 6 o’clock positions.
been caused by the insertion of a hard object into the vagina, possibly an erect male genital
organ. She explained that the lacerations could not have been caused by masturbation or by
insertion of a finger into the vagina. She, however, said that the forceful insertion of two
fingers, all together measuring more than three centimeters, into the vagina might produce
[11]
[12]
lacerations of such nature.
She issued a medico-legal report containing these findings.
The defense presented two witnesses, namely, appellant Payot himself and his friend,
Urbano Sandulan (Sandulan).

Payot denied the charges against him and interposed the defense of alibi. He testified
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that at noon time of 17 July 1999, he had lunch with his family, AAA and her brother at his
residence. At around 12:30 p.m., he asked permission from his wife to go to the barrio but
before leaving, he instructed his wife to harvest some bananas. He left and headed for the house
of Caridad Damian (Caridad), which is approximately ten (10) minutes away by foot, where he
watched the television until 2:00 p.m. He then went to the house of Rudy Mosende for a drink
[13]
of tuba and stayed there until 3:00 p.m. after which, he proceeded to go home.
Payot also testified that he could not have held a bolo with his his left hand, contrary to
AAA’s testimony, because he had always used his right hand for writing and for carrying
weapons. He likewise stated that he had more than once caught AAA in their house kissing her
lesbian (“tomboy”) friend in June 1999 for which he scolded the duo. He claimed that AAA
resented this and the latter’s lesbian friend allegedly angrily warned him to be careful as
someday he would regret doing what he had done. Payot moreover averred that there had been
instances in the past when AAA’s lesbian friend slept over in their house, but after several
reprimands AAA no longer slept at their house and slept instead at her lesbian friend’s
[14]
house.
Sandulan testified that at around 12:30 p.m. on 17 July 1999, he was heading for
Payot’s house to remind the latter about their bible-sharing activity for the evening; he met
Payot on his way but since the latter was then on his way to the barrio, he (Sandulan)
suggested that they go to the barrio together.

They parted ways at Caridad’s house where

Payot had planned on watching the television. Sandulan then proceeded to Rudy Mosende’s
house, right across Caridad’s house, also to remind Mosende of the activity that evening which
was going to be held at Payot’s house. While there, Mosende offered him a glass of tuba.
During

his stay at Mosende’s house, Sandulan allegedly could tell that Payot likewise

remained at Caridad’s house. Sandulan left for home at 1:45 p.m. and on his way, saw Payot
[15]
coming from Caridad’s house and taking the direction to Mosende’s.
Upholding AAA’s version of the events, the trial found Payot guilty in this wise:
x x x the conclusion is ineluctable that the lacerations were caused by an erect penis. In fact
when she testified, Dr. Referente confirmed that the lacerations could have been caused by an
erect penis.
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Now, it may be asked: When was the occasion that complaining witness had sexual
intercourse?
According to her, the intercourse on 17 July 1999 was her first. Prior to this date and
even after that, there is showing that she had carnal knowledge by any other men. Thus, there
can be no doubt, therefore, that the erect penis of accused caused the 3:00 o’clock and 6:00
o’clock lacerations in her vagina.
The insinuation by the defense that the lacerations could have been caused by the
insertion of a finger or fingers is farfetched. According to the physician, the insertion of a
finger or fingers with consent cannot cause laceration. Fingers can cause laceration only if
inserted with force.
x x x x
And since the defense has not presented an indicium of evidence that complaining
witness [AAA] was actuated by improper motive to falsely testify against the accused, her
declaration is worthy of belief and credence x x x
x x x x
Aside from insinuating that a lesbian caused complaining witness’s lacerations, accused
also interposed the defense of alibi by alleging that at the time of the commission of the crime,
he was at the house of Caridad Damian viewing T.V. But trite as it is, the Court has to impress
upon the accused once again the doctrine that alibi is the weakest defense an accused can
concoct. It cannot prevail over the positive identification of the accused. The shopworn rule
is that for alibi to prosper, it is not enough to show that accused was at some place else at the
time of the commission of the crime, it must also be proved by clear and convincing evidence
that it was physically impossible for him to have been at the scene of the crime of its
commission and commit the crime.

As shown by the defense, the house of Caridad Damian is only about 300 meters from
the house of accused where the crime was committed. Thus, it was not physically impossible
for him to be at the locus delicti at the time the crime was committed and commit the crime.
The defense also wanted to impress upon the Court that the offense could not have
been committed inside accused’s house because at that time, his wife, children and private
complainant’s younger brother were present then. Although the victim testified that only the
children of the accused were still in the house at the time and that they were sleeping in the
other room, as accused’s wife and her younger brother, Anselmo Enoy, were out in the
mountain harvesting bananas, it is not impossible for accused to have committed the offense.
x x x x
The prosecution has established beyond a shadow of doubt that accused has carnal
knowledge of the private complainant at about 1:30 o’clock in the afternoon of 17 July 1999.
It has also established that the carnal knowledge was by means of force and intimidation as he
has a sharp bolo then in his possession.
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x x x x
Whenever rape is committed with the use of a deadly weapon, the penalty shall be
reclusion perpetua to death. This is provided for under Article 266-B of the Revised Penal
Code, as amended. There being neither mitigating nor aggravating circumstance shown, the
minimum thereof or reclusion perpetua, should be the appropriate penalty.
Under the first circumstance of Article 266-B, the death penalty could have been
imposed upon the accused as he may be considered a guardian or relative by affinity within the
fourth degree and that the offended party is a minor. Although minority is alleged in the
Information, there is, however, no proof that the private complainant is really a minor. The
circumstances of being a guardian or relative by affinity within the fourth degree were not also
[16]
alleged in the Information. Therefore, the death penalty cannot be imposed.

[17]
dated
The judgment was elevated to the Court for automatic review. In a Resolution
[18]
the case was transferred to the Court of
16 March 2005 of the Court in G.R. No. 161770,
[19]
Appeals for intermediate review pursuant to the Court’s ruling in People v. Efren Mateo.
[20]
In a Decision

dated 7 June 2006, the Court of Appeals affirmed the judgment of

conviction. The appellate court held that the prosecution was able to prove Payot’s guilt
beyond reasonable doubt and that AAA’s testimony was clear, candid and straightforward and,
thus worthy of faith and belief. Moreover, the appellate court found no ill-motive on AAA’s
part to falsely charge Payot with the crime of rape. In addition, medical findings supported
[21]
AAA’s testimony of forcible defloration.
The appellate court gave scant consideration to Payot’s contention that being righthanded, he could not have held the bolo using his left hand. It stated that Payot’s being righthanded does not mean that he could not wield a bolo with his left hand. As regards Payot’s
defense of alibi, it maintained that even assuming that he indeed had been at Caridad’s house,
it would not have been physically impossible for him to be at his residence at the time of the
[22]
commission of the offense as Damian’s house was just nearby.
The appellate court affirmed the award of civil indemnity in the amount of P50,000.00
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and, in addition, awarded another P50,000.00 as moral damages and deleted the grant of
[23]
exemplary damages in view of the absence of aggravating circumstances.
[24]
In the Court’s Resolution

dated 5 February 2007, the parties were required to submit

their respective supplemental briefs. Payot, through the Public Attorney’s Office, manifested
[25]
that he will adopt all the issues and discussion in his appellant’s brief
dated 16 April
[26]
The Office of the Solicitor General likewise manifested that it will adopt the
2002.
[27]
[28]
dated 11 February 2005 as its supplemental brief.
discussions in its appellee’s brief
The case is again before this Court for final disposition.
After a careful and meticulous review of the records of the case, the Court finds no
reason to overturn the findings of facts of and conclusions commonly reached by the trial court
and the Court of Appeals. The Court thus affirms Payot’s guilt.
Payot reiterates his assertion that the prosecution failed to prove his guilt beyond
reasonable doubt. He insists that during the time of the alleged rape, he was at Caridad’s house
watching television. He also contends that AAA's allegation that he threatened her with a bolo
using his left hand is a mere fabrication as he had always been right-handed.
Payot’s contentions are bereft of merit.
First, it should be reiterated that in a rape case, what is most important is the credible
testimony of the victim. A medical examination and a medical certificate are merely
corroborative and are not indispensable to a prosecution for rape. The court may convict the
[29]
accused based solely on the victim’s credible, natural and convincing testimony.

In this

case, both the courts are in agreement that AAA was candid, natural, forthright and unwavering
in her testimony that Payot raped her. AAA’s credibility is strengthened by the absence of
evidence showing that she had any ill motive in testifying against Payot.
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Second, Dr. Referente’s report and testimony revealed that she found two old, healed
hymenal lacerations at 3 o’clock and 6 o’clock positions. It should be noted that the
examination was made in September 1999, a couple of months after the rape incident occurred
in July 1999. The presence of such healed lacerations is consistent with and corroborative of
AAA’s testimony that she had indeed been raped by Payot months before the date of the
examination. Hymenal lacerations, whether healed or fresh, are the best evidence of forcible
[30]
defloration.
And when the consistent and forthright testimony of a rape victim is consistent
with medical findings, there is sufficient basis to warrant a conclusion that the essential
[31]
requisite of carnal knowledge has been established.
[32]
This

Third, AAA categorically said that Payot inserted his penis into her vagina.
[33]
assertion is supported by Dr. Referente’s testimony.

It should be pointed out that the trial court found AAA’s testimony to be truthful, viz.:

x x x complainant has been living with the family of the accused since she was 8 years old. In
other words, having stayed in accused’s house for eight (8) years, as she was allegedly 16
years of age when the incident took place, it cannot be denied that she has been clothed, fed
and treated like accused’s own children. It is, therefore, highly unthinkable that complaining
witness would just fabricate a charge as serious as rape, if it is not true that she became a
victim of accused’s lecherous act.
xxxx
Nevertheless, assuming arguendo that private complainant was scolded or reprimanded
and that she was angry at him, such a circumstance, the Court opines, is not sufficient reason
[34]
for her to fabricate a charge of rape.

It is a settled principle that the trial court’s evaluation of the credibility of witnesses is
viewed as correct and entitled to the highest respect because it is more competent to so
conclude, having had the opportunity to observe the witnesses’ demeanor and deportment on
the stand, and the manner in which they gave their testimony. Unless, the trial judge plainly
overlooked certain facts of substance and value which, if considered, might affect the result of
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[35]
the case, his assessment on credibility must be respected.

Against the overwhelming evidence of the prosecution, Payot merely interposed the
defenses of denial and alibi. He claimed that on the occasion of the rape, he was somewhere
else and could not have been at the scene of the crime.

Having been positively and unmistakably identified by AAA as her rapist, Payot’s weak
defenses of denial and alibi cannot prosper. The settled jurisprudence is that categorical and
consistent positive identification, absent any showing of ill motive on the part of the
eyewitness testifying thereon, prevails over the defenses of denial and alibi which, if not
substantiated by clear and convincing proof, as in the case at bar, constitute self-serving
[36]
evidence undeserving of weight in law.
Alibi, like denial, is also inherently weak and easily fabricated. For this defense to
justify an acquittal, the following must be established: the presence of the appellant in another
place at the time of the commission of the offense and the physical impossibility for him to be
[37]
at the scene of the crime. These requisites have not been met.

Payot claims that he was at

a friend’s house on the occasion of the rape. Considering, however, that his friend’s house is a
[38]
mere ten-minute walk or about a hundred meters
away from his own house where the rape
was committed, it would have still been physically possible for him to be present at the scene
[39]
of the crime at the time of its consummation.

Anent the contention that AAA was telling a lie when she said that Payot used his left
hand to hold the bolo, the Court agrees with the appellate court that this deserves scant
consideration. The fact that Payot is right-handed does not absolutely cancel the possibility
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that at the time of the incident, he used his left hand to wield the weapon. In any event, this
inconsistency, if it is at all, does not diminish the reliability and dependability of AAA’s
testimony.
In sum, the guilt of Payot was proven beyond reasonable doubt. The Court therefore
affirms his conviction for rape in Criminal Case No. 99-77.
With respect to Payot’s civil liability, the Court affirms the award of P50,000.00 as civil
indemnity and P50,000.00 as moral damages in favor of AAA, she being a victim of simple
[40]
statutory rape.
WHEREFORE, the Decision dated 7 June 2006 of the Court of Appeals in
C.A.-G.R.-CR-HC No. 00230 is AFFIRMED.
SO ORDERED.

DANTE O. TINGA

Associate Justice
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LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CONCHITA CARPIO MORALES
Associate Justice

PRESBITERO J. VELASCO, JR.
Associate Justice

ARTURO D. BRION
Associate Justice
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THIRD DIVISION
FELIX RAIT,

G.R. No. 180425
Petitioner,
Present:
YNARES-SANTIAGO, J.,
Chairperson,
AUSTRIA-MARTINEZ,
CHICO-NAZARIO,
NACHURA, and
REYES, JJ.

- versus -

Promulgated:
THE PEOPLE OF THE PHILIPPINES,
Respondent.

July 31, 2008

x------------------------------------------------------------------------------------x
RESOLUTION
NACHURA, J.:

Before this Court is a Petition for Review on Certiorari under Rule 45 of the Rules of
[1]
Court seeking the reversal of the Court of Appeals (CA) Decision

in CA-G.R. CR No.

[2]
dated October 10, 2007. The Court of
23276 dated January 26, 2006 and its Resolution
[3]
of the Regional Trial Court (RTC) of Cagayan de Oro City,
Appeals upheld the Decision
Branch 20, wherein petitioner Felix Rait was convicted of attempted rape.
[4]
On November 18, 2003, AAA
asked permission from her parents to go to her
brother’s house in Nazareth Street to get her athletic pants. When she was there, her brother
requested her to buy cigarettes from a nearby store. While in the store, petitioner Rait and one
Janiter Pitago arrived. The two ordered beer and invited AAA to join them. She initially
refused. However, when Aurora Raez, another neighbor, joined them, AAA was forced to drink
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beer. After drinking a glass of beer, she became drunk. When she was feeling weak, petitioner
and his co-accused brought her out to 20th and 21st Streets where the petitioner and his
co-accused brought her to the side of the street and forcibly removed her pants and underwear.
Petitioner then forcibly inserted his finger into her vagina. AAA tried to shout for help but
petitioner covered her mouth while Pitago held her feet. Petitioner was on top of her and about
[5]
to insert his penis into her vagina but she was able to kick both men and run away.
AAA then went to her brother’s house and related the incident to him. Her brother went
out to find petitioner. When AAA’s brother did find petitioner, he tried to beat petitioner with a
stick but the latter ran away. AAA and her brother then went home to their parents’ house in
Tambo, Macasandig, Cagayan de Oro City and told them what happened. At about 3:00 a.m. of
November 19, AAA was accompanied by her brother and stepmother to Operation Kahusay ug
Kalinaw to report the incident. They also went to Bombo Radyo to appeal for help in
apprehending petitioner. From there, they went to the Provincial Hospital for AAA to undergo
[6]
medical examination.
They then proceeded to the police station where the incident was
[7]
recorded on the police blotter under Entry No. 8085.
On May 26, 1994, Rait and Pitago were charged in an Information, which reads:
That on or about November 19, 1993, at 2:00 o’clock in the morning, more or less (sic)
at Nazareth, Cagayan de Oro City, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, conspiring, confederating together and mutually helping one
another, did then and there, wilfully (sic), unlawfully and feloniously commence the
commission of the crime of Rape, directly by overt acts, on the person of a [17-year-old]
minor, [AAA], by then and there (sic), with force and against the latter’s will while she was in
a state of intoxication, touching her breasts, removing her panty, holding her feet (by Janiter
Pitago) and lying on top of her (by Felix Rait), but did not perform all the acts of execution
which would produce the crime of Rape, by reason of some cause other than his own
spontaneous desistance, that in when (sic) offended party was able to kick them and the two
ran away.
Contrary to and in violation of Article 335 in relation to Article 6, of the Revised Penal
Code.

After trial, the RTC rendered a Decision, the dispositive portion of which reads:
WHEREFORE, premises considered, this court hereby finds the accused Felix Rait
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guilty beyond reasonable doubt of the crime of Attempted Rape.
The basic penalty for Attempted Rape under Article 335 is two degrees lower than
Reclusion Perpetua or Prision Mayor in its full extent. Applying the Indeterminate Sentence
Law, the accused is entitled to a penalty lower to (sic) Prision Mayor or that of Prision
Correccional in its full extent, (sic) hence, accused FELIX RAIT is sentenced to an
Indeterminate Sentence of PRISION CORRECCIONAL in its medium period as the minimum
to PRISION MAYOR in its medium period as the maximum under the same law.
The accused is entitled to his credit in full (sic) in his favor the period during which he
was under preventive imprisonment pending litigation.
Accused herein is further ordered to pay the complainant the sum of P20,000.00 pesos
(sic) as indemnity for Attempted rape to the complainant (sic); P5,000.00 pesos (sic) for actual
damages and expenses and to pay the costs.
[8]
SO ORDERED.

Petitioner appealed the judgment to the CA-Cagayan de Oro. Petitioner alleged that the
RTC erred in: (1) giving credence to the prosecution witnesses despite their inconsistent,
contradictory and incredible testimonies; (2) in not finding that petitioner was implicated in the
case by reason of spite and vengeance; and (3) in finding petitioner guilty beyond reasonable
[9]
doubt of the crime of attempted rape despite the failure of the prosecution to prove his guilt.
[10]
The CA denied the appeal and affirmed the trial court’s ruling in all respects.
Petitioner’s motion for reconsideration was likewise denied.
Petitioner now comes before this Court on the following grounds:
THE HONORABLE COURT OF APPEALS IN AFFIRMING THE DECISION OF
THE TRIAL COURT CONVICTING THE PETITIONER FOR THE CRIME OF
ATTEMPTED RAPE, DECIDED A QUESTION OF SUBSTANCE NOT IN ACCORD WITH
THE LAW ON RAPE AND JURISPRUDENCE ON THE MATTER.
THAT THE HONORABLE COURT OF APPEALS COMMITTED SERIOUS ERROR
IN [NOT DOWNGRADING] THE CRIME OF ATTEMPTED RAPE TO ACTS OF
[11]
LASCIVIOUSNESS IF NOT THAT OF UNJUST VEXATION.

Petitioner argues that he should be acquitted of the crime of attempted rape. If he is to be
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found guilty of any offense, he puts forward the theory that based on this Court’s ruling in
[12]
he should be convicted only of unjust vexation.
Baleros, Jr. v. People,
The petition is bereft of merit. We deny the Petition for Review.
First, the findings of fact of the trial court, especially when affirmed by the CA, are
conclusive upon this Court. In this case, the trial court found the acts imputed to petitioner to
have been duly proven by the evidence beyond reasonable doubt. We are bound by such
finding.
On the strength of those proven facts, the next question is: what was the offense
committed?
Petitioner argues that this Court’s ruling in Baleros is applicable to his case.
In Baleros, accused was convicted of attempted rape. The CA sustained the conviction.
Upon review, this Court reversed the conviction and found accused guilty of light coercion. The
Court declared:
Expounding on the nature of an attempted felony, the Court, speaking thru Justice
Claro M. Recto in People vs. Lamahang, stated that “the attempt which the Penal Code
punishes is that which has a logical connection to a particular, concrete offense; that which
is the beginning of the execution of the offense by overt acts of the perpetrator, leading
directly to its realization and consummation.” Absent the unavoidable connection, like the
logical and natural relation of the cause and its effect, as where the purpose of the offender in
performing an act is not certain, meaning the nature of the act in relation to its objective is
ambiguous, then what obtains is an attempt to commit an indeterminate offense, which is not a
juridical fact from the standpoint of the Penal Code.
There is absolutely no dispute about the absence of sexual intercourse or carnal
knowledge in the present case. The next question that thus comes to the fore is whether or not
the act of the petitioner, i.e., the pressing of a chemical-soaked cloth while on top of Malou,
constitutes an overt act of rape.
Overt or external act has been defined as some physical activity or deed, indicating the
intention to commit a particular crime, more than a mere planning or preparation, which if
carried out to its complete termination following its natural course, without being frustrated by
external obstacles nor by the voluntary desistance of the perpetrator, will logically and
necessarily ripen into a concrete offense.
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Harmonizing the above definition to the facts of this case, it would be too strained to
construe petitioner's act of pressing a chemical-soaked cloth in the mouth of Malou which
would induce her to sleep as an overt act that will logically and necessarily ripen into rape. As
it were, petitioner did not commence at all the performance of any act indicative of an intent
or attempt to rape Malou. It cannot be overemphasized that petitioner was fully clothed and
that there was no attempt on his part to undress Malou, let alone touch her private part. For
what reason petitioner wanted the complainant unconscious, if that was really his immediate
intention, is anybody’s guess. The CA maintained that if the petitioner had no intention to
rape, he would not have lain on top of the complainant. Plodding on, the appellate court even
anticipated the next step that the petitioner would have taken if the victim had been rendered
unconscious. Wrote the CA:
The shedding of the clothes, both of the attacker and his victim, will
have to come later. His sexual organ is not yet exposed because his intended
victim is still struggling. Where the intended victim is an educated woman
already mature in age, it is very unlikely that a rapist would be in his naked
glory before even starting his attack on her. He has to make her lose her guard
first, or as in this case, her unconsciousness.
At bottom then, the appellate court indulges in plain speculation, a practice disfavored
under the rule on evidence in criminal cases. For, mere speculations and probabilities cannot
substitute for proof required to establish the guilt of an accused beyond reasonable doubt.
xxxx
Lest it be misunderstood, the Court is not saying that petitioner is innocent, under the
premises, of any wrongdoing whatsoever. The information filed against petitioner contained an
allegation that he forcefully covered the face of Malou with a piece of cloth soaked in
chemical. And during the trial, Malou testified about the pressing against her face of the
chemical-soaked cloth and having struggled after petitioner held her tightly and pinned her
down. Verily, while the series of acts committed by the petitioner do not determine attempted
rape, as earlier discussed, they constitute unjust vexation punishable as light coercion under
the second paragraph of Article 287 of the Revised Penal Code. In the context of the
constitutional provision assuring an accused of a crime the right to be informed of the nature
and cause of the accusation, it cannot be said that petitioner was kept in the dark of the
inculpatory acts for which he was proceeded against. To be sure, the information against
petitioner contains sufficient details to enable him to make his defense. As aptly observed by
then Justice Ramon C. Aquino, there is no need to allege malice, restraint or compulsion in
information for unjust vexation. As it were, unjust vexation exists even without the element of
restraint or compulsion for the reason that this term is broad enough to include any human
conduct which, although not productive of some physical or material harm, would unjustly
annoy or irritate an innocent person. The paramount question is whether the offender’s act
causes annoyance, irritation, torment, distress or disturbance to the mind of the person to
whom it is directed. That Malou, after the incident in question, cried while relating to her
classmates what she perceived to be a sexual attack and the fact that she filed a case for
attempted rape proved beyond cavil that she was disturbed, if not distressed by the acts of
[13]
petitioner.

We are not persuaded by petitioner’s argument. Several facts attendant to this case
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distinguish it from Baleros, enough to convince us to arrive at a different conclusion.
Unlike in Baleros, the acts of petitioner clearly establish his intention to commence the
act of rape. Petitioner had already successfully removed the victim’s clothing and had inserted
his finger into her vagina. It is not empty speculation to conclude that these acts were
preparatory to the act of raping her. Had it not been for the victim’s strong physical resistance,
petitioner’s next step would, logically, be having carnal knowledge of the victim. The acts are
clearly “the first or some subsequent step in a direct movement towards the commission of the
[14]
offense after the preparations are made.”
Under Article 6, in relation to Article 335, of the Revised Penal Code, rape is attempted
when the offender commences the commission of rape directly by overt acts, and does not
perform all the acts of execution which should produce the crime of rape by reason of some
[15]
cause or accident other than his own spontaneous desistance.
This Court has held that an overt or external act is defined as some physical activity or deed, indicating the intention to commit a
particular crime, more than a mere planning or preparation, which if carried out to its
complete termination following its natural course, without being frustrated by external
obstacles nor by the spontaneous desistance of the perpetrator, will logically and
necessarily ripen into a concrete offense. The raison d’etre for the law requiring a
direct overt act is that, in a majority of cases, the conduct of the accused consisting
merely of acts of preparation has never ceased to be equivocal; and this is necessarily
so, irrespective of his declared intent. It is that quality of being equivocal that must be
lacking before the act becomes one which may be said to be a commencement of the
commission of the crime, or an overt act or before any fragment of the crime itself has
been committed, and this is so for the reason that so long as the equivocal quality
remains, no one can say with certainty what the intent of the accused is. It is necessary
that the overt act should have been the ultimate step towards the consummation of the
design. It is sufficient if it was the “first or some subsequent step in a direct movement
towards the commission of the offense after the preparations are made.” The act done
need not constitute the last proximate one for completion. It is necessary, however,
that the attempt must have a causal relation to the intended crime. In the words of
Viada, the overt acts must have an immediate and necessary relation to the
[16]
offense.

Thus, we find that petitioner was correctly convicted of attempted rape.
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A final observation. We note that the trial court’s Decision sentenced petitioner to a
prison term without specifying the period this sentence covers. We will rectify this error even
as we affirm petitioner’s conviction.
The penalty for attempted rape is prision mayor, or two degrees lower than reclusion
perpetua, the penalty for consummated rape. Petitioner should be sentenced to an
indeterminate sentence the minimum of which is in the range of prision correccional, or within
six months and one day to six years, and the maximum of which is prision mayor medium, or
within eight years and one day to ten years. In this case, the trial court sentenced petitioner to
“an Indeterminate Sentence of PRISION CORRECCIONAL in its medium period, as the
minimum, to PRISION MAYOR in its medium period, as the maximum.”
WHEREFORE, the foregoing premises considered, the Court of Appeals Decision in
CA-G.R. CR No. 23276 dated January 26, 2006 and its Resolution dated October 10, 2007
affirming petitioner’s conviction for ATTEMPTED RAPE are AFFIRMED WITH
MODIFICATION. The petitioner is sentenced to an indeterminate sentence of two (2) years,
four (4) months, and one (1) day of prision correccional medium, as minimum, to ten (10)
years of prision mayor medium, as its maximum. In all other respects, the trial court’s
Decision is AFFIRMED.
SO ORDERED.

ANTONIO EDUARDO B. NACHURA
Associate Justice
WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice
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RUBEN T. REYES
Associate Justice

I attest that the conclusions in the above Resolution were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division

Pursuant to Section 13, Article VIII of the Constitution and the Division Chairperson's
Attestation, I certify that the conclusions in the above Resolution had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
[1]

Penned by Associate Justice Edgardo A. Camello, with Associate Justices Normandie B. Pizarro and Ramon R. Garcia,
concurring; rollo, pp. 36-43.
[2]
Penned by Associate Justice Edgardo A. Camello, with Associate Justices Jane Aurora C. Lantion and Elihu A. Ybañez,
concurring; id. at 44-45.
[3]
Penned by Judge Alejandro M. Velez, id. at 66-77.
[4]
Per Republic Act No. 9262, the Anti-Violence Against Women and Their Children Act of 2004 and Republic Act No.
7610, the Special Protection of Children Against Child Abuse, Exploitation and Discrimination Act. See People v. Cabalquinto,
G.R. No. 167693, September 19, 2006, 502 SCRA 419.
[5]
RTC Decision, rollo, p. 67.
[6]
Id. at 67-68.
[7]
Id. at 69.
[8]
Id. at 77.
[9]
Id. at 38.
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[10]
[11]
[12]
[13]

Id. at 42.
Id. at 20.
G.R. No. 138033, February 22, 2006, 483 SCRA 10.
Baleros v. People, id. at 27-30. (Citations omitted).

[14]

People v. Mendoza, G.R. Nos. 152589 & 152758, January 31, 2005, 450 SCRA 328, 334, citing People v. Lizada, 396
SCRA 62, 95 (2003).
[15]
People v. Campuhan, 385 Phil. 912, 927 (2000).
[16]
People v. Lizada, supra note 14, at 94-95. (Citations omitted).
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This is a petition for review of the Decision of the Court of Appeals in CA-G.R. CR
H.C. No. 00266 which affirmed with modification the Decision of the Regional Trial Court
(RTC) of Siniloan, Laguna, Branch 33, dated August 12, 2000, finding appellant Luisito Baun
guilty of four counts of rape and imposing on him the death penalty.
The facts are as follows:
[1]
On January 15, 2002, four (4) Informations for qualified rape were filed against the
appellant, which read:
CRIMINAL CASE NO. S-5932
That on or about July 21, 2001, at Brgy. Pag-asa, Municipality of Mabitac, Province of Laguna
and within the jurisdiction of this Honorable Court, the above-named accused with lewd design and with
the use of force and intimidation, did then and there willfully, unlawfully and feloniously have sexual
intercourse with his daughter [AAA], a fourteen (14) year old girl, against her will and consent, to her
damage and prejudice.
That the qualifying aggravating circumstance of moral ascendancy is present in the commission
of the crime, the accused being the father of the victim.

CRIMINAL CASE NO. S-5933
That on or about August 9, 2001, at Brgy. Pag-asa, Municipality of Mabitac, Province of
Laguna and within the jurisdiction of this Honorable Court, the above-named accused, with lewd design
and with the use of force and intimidation, did then and there willfully, unlawfully and feloniously have
sexual intercourse with his daughter [AAA], a fourteen (14) year old girl, against her will and consent,
to her damage and prejudice.
That the qualifying aggravating circumstance of moral ascendancy is present in the commission
of the crime, the accused being the father of the victim.

CRIMINAL CASE NO. S-5934
That on or about August 15, 2001, at Brgy. Pag-asa, Municipality of Mabitac, Province of
Laguna and within the jurisdiction of this Honorable Court, the above-named accused, with lewd design
and with the use of force and intimidation, did then and there willfully, unlawfully and feloniously have
sexual intercourse with his daughter [AAA], a fourteen (14) year old girl, against her will and consent,
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to her damage and prejudice.
That the qualifying aggravating circumstance of moral ascendancy is present in the commission
of the crime, the accused being the father of the victim.

CRIMINAL CASE NO. S-5935
That on or about September 30, 2001, at Brgy. Pag-asa, Municipality of Mabitac, Province of
Laguna and within the jurisdiction of this Honorable Court, the above-named accused with lewd design
and with the use of force and intimidation, did then and there willfully, unlawfully and feloniously have
sexual intercourse with his daughter [AAA], a fourteen (14) year old girl, against her will and consent,
to her damage and prejudice.
That the qualifying aggravating circumstance of moral ascendancy is present in the commission
[2]
of the crime, the accused being the father of the victim.
CONTRARY TO LAW.

When arraigned on April 15, 2002, appellant, with the assistance of his counsel, entered
pleas of “not guilty” to the crimes charged.
During the hearing on July 22, 2002, appellant, through counsel, manifested his desire
to withdraw his earlier pleas of not guilty and be re-arraigned for the purpose of entering pleas
of guilty. Thus, appellant was re-arraigned and pleaded guilty to the four counts of rape.
The trial court asked appellant questions to determine the voluntariness and full
comprehension of the consequences of his pleas of guilty to a capital offense in accordance
with Sec. 3, Rule 116 of the Rules of Court.
Notwithstanding the pleas of guilty, trial was held to determine the guilt of appellant.
The evidence presented by the prosecution consisted of private complainant’s testimony,
sworn statement, medical certificate and birth certificate.
Private complainant’s birth certificate showed that she was born on August 10, 1987 and
that the name of her father is Luisito Baun.
Private complainant testified that she was only 13 years old when appellant first raped
her on July 21, 2001 and again on August 9, 2001 in their home in Mabitac, Laguna.
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Thereafter, she was again raped on August 15, 2001 and September 30, 2001, when private
complainant was 14 years old. The four counts of rape were committed at night when everyone
was asleep, and private complainant’s mother was in Manila. Appellant had carnal knowledge
[3]
of her in the same room where her 15-year-old brother was sleeping.
Private complainant stated that she did not tell her brother about the rape incidents
because she was afraid that appellant would beat her. But she confided in her friends and they
advised her to report the matter to their teacher, which she did. Her teacher advised her to
[4]
report the matter to the sister of her father.
On October 7, 2001, private complainant, accompanied by her mother, reported the rape
incidents to the police at the Mabitac Municipal Police Station where she executed a sworn
[5]
statement.
Thereafter, private complainant proceeded to General Cailles Memorial District Hospital
of Pakil, Laguna, for medical examination.

[6]
issued to private
The medical certificate

complainant reads:
Pertinent Physical Examination:
General Survey:

F/N, F/D, afebrile, not in distress, no evidence of external
physical injuries.

Genitalia:

Non-gaping vaginal orifice.

Internal Examination:

Admits 1 finger with ease; with hymenal lacerations; old,
healed, complete at 3 and 9 o’clock positions; incomplete at 4
and 8 o’clock positions. Whitish non mucoidal, non foul smelling
minimal discharge.

Vaginal smear done:

Pus cells
RBC
Bacteria

0-2/hpf
0-1/hpf
++, no sperm cells
found.

After the testimony of private complainant, the prosecution formally offered in evidence
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private complainant’s sworn statement, medical certificate, and birth certificate before resting
its case.
The defense was allowed to comment on the exhibits, and it admitted the same. Hence,
all exhibits were admitted by the trial court.
On August 12, 2002, the RTC rendered a decision, the dispositive portion of which
reads:
WHEREFORE, finding accused LUISITO MERCADO BAUN guilty beyond
reasonable doubt of not only one but four (4) cases of rape on his own daughter, [AAA], he is
hereby sentenced to suffer the penalty of DEATH for each case.
Similarly, he is hereby ordered to pay the above complainant-offended party the sum of
P75,000.00 as actual damages for each case or the total amount of P300,000.00 and moral
damages in the sum of P50,000.00 for each case or the total sum of P200,000.00.
No exemplary damages was proven, hence, nothing is awarded to her.
[7]
SO ORDERED.

The case was elevated to this Court for automatic review. The Court transferred the case
[8]
to the Court of Appeals for intermediate review following People v. Mateo.
In the Decision promulgated on February 15, 2005, the Court of Appeals affirmed the
Decision of the RTC with modification. The dispositive portion of the decision reads:
WHEREFORE, in the light of the foregoing, the decision of the Regional Trial Court of
Siniloan, Laguna, Branch 33 dated August 12, 2002 is AFFIRMED with the MODIFICATION
that the accused-appellant is ordered to pay the private complainant for each count of rape,
the amount of P25,000.00 as exemplary damages in addition to the moral damages and civil
indemnity awarded by the trial court.
In accordance with A.M. No. 00-5-03-SC which took effect on October 15, 2004,
amending Section 13, Rule 124 of the Revised Rules of Criminal Procedure, let the entire
[9]
records of this case be elevated to the Supreme Court for review.

In a Resolution dated May 10, 2005, the Court accepted this case from the Court of
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Appeals and required the parties to simultaneously submit supplemental briefs if they so
desired. Appellant, through counsel (Public Attorney’s Office), submitted his supplemental
brief on July 7, 2005, while appellee, through the Office of the Solicitor General, submitted its
brief on August 9, 2005.
Appellant assigned these errors:
1. The Court of Appeals erred in affirming appellant’s conviction of the crimes
charged despite his improvident plea of guilty.
2. The Court of Appeals erred in finding that appellant’s guilt was proven beyond
[10]
reasonable doubt.

Appellant contends that the trial court failed to observe the rules when an accused enters
a plea of guilty to a capital offense. It failed to conduct a searching inquiry to determine
whether appellant’s plea of guilty was voluntary, with full comprehension of the consequences
thereof, and to inquire whether appellant wished to present evidence on his own behalf.
The conduct of a searching inquiry is provided for in Sec. 3, Rule 116 of the Rules of
Court, thus:
Sec. 3. Plea of guilty to capital offense; reception of evidence.—When the accused
pleads guilty to a capital offense, the court shall conduct a searching inquiry into the
voluntariness and full comprehension of the consequences of his plea and shall require the
prosecution to prove his guilt and the precise degree of culpability. The accused may present
evidence in his behalf.

People v. Aguilar

[11]

reiterated the guidelines prescribed by the Court in the conduct of

a searching inquiry, thus:
(1) Ascertain from the accused himself (a) how he was brought into the custody of the
law; (b) whether he had the assistance of a competent counsel during the custodial and
preliminary investigations; and (c) under what conditions he was detained and interrogated
during the investigations. This is intended to rule out the possibility that the accused has been
coerced or placed under a state of duress either by actual threats of physical harm coming
from malevolent quarters or simply because of the judge’s intimidating robes.
(2) Ask the defense counsel a series of questions as to whether he had conferred with,
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and completely explained to, the accused the meaning and consequences of a plea of guilty.

(3) Elicit information about the personality profile of the accused, such as his age,
socio-economic status, and educational background, which may serve as a trustworthy index
of his capacity to give a free and informed plea of guilty.
(4) Inform the accused of the exact length of imprisonment or nature of the penalty
under the law and the certainty that he will serve such sentence. For not infrequently, an
accused pleads guilty in the hope of a lenient treatment or upon bad advice or because of
promises of the authorities or parties of a lighter penalty should he admit guilt or express
remorse. It is the duty of the judge to ensure that the accused does not labor under these
mistaken impressions because a plea of guilty carries with it not only the admission of
authorship of the crime proper but also of the aggravating circumstances attending it, that
increase punishment.
(5) Inquire if the accused knows the crime with which he is charged and to fully
explain to him the elements of the crime which is the basis of his indictment. Failure of the
court to do so would constitute a violation of his fundamental right to be informed of the
precise nature of the accusation against him and a denial of his right to due process.
(6) All questions posed to the accused should be in a language known and understood
by the latter.
(7) The trial judge must satisfy himself that the accused, in pleading guilty, is truly
guilty. The accused must be required to narrate the tragedy or reenact the crime or furnish its
missing details.

The full text of the trial’s court searching inquiry reads:
Interpreter

: Criminal Cases Nos. S-5932, S-5933, S-5934 and S5935, People of the Philippines versus Luisito Baun, for
‘RAPE.’

Atty. Gatdula

: Appearing for the accused, your Honor.
Your Honor, we are moving for the withdrawal of the
previous plea of not guilty of the accused and to allow
said accused to plead guilty to the crime of rape in all
those 4 cases of rape.

Accused

: LUISITO BAUN, 37 years old, residing at Pag-asa,
Mabitac, Laguna.

QUESTION OF THE COURT:
Q

Mr. Baun you have just pleaded guilty in these four (4) counts of rape against your
daughter [AAA], do you know the consequences of your pleading to those 4 counts of
rape?
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A

Yes, your Honor.

Q
A

With your plea of guilty you will be sentenced to life imprisonment, do you know that?
Yes, your Honor.

Q
A

With your entry of plea of guilty as far as these 4 cases are concerned do you enter
voluntarily?
Yes, your Honor.

Q
A

Nobody forced you to plead guilty?
None, your Honor.

Q
A

You were informed before entering a plea of guilty of your rights that you have the
right to enter plea of guilty to the offense?
Yes, your Honor.

Q
A

Do you understand that?
Yes, your Honor.

Q

Last question of the Court, do you still want to maintain your plea of guilty to these
four (4) cases of rape filed by your daughter against you?
Yes, your Honor.

A
Court:

That is all.
Prosecutor:
We are just seeking justice, your Honor, we are waiving our right to claim
[12]
damages.

The Court notes that the trial court did not strictly observe the prescribed guidelines in
conducting a searching inquiry when appellant entered a plea of guilty at his re-arraignment.
Nevertheless, the Court sustains appellant’s conviction based on the evidence presented
[13]
by the prosecution before the trial court. People v. Derilo

held:

While it may be argued that appellant entered an improvident plea of guilty when
re-arraigned, we find no need, however, to remand a case to the lower court for further
reception of evidence. As a rule, this Court has set aside convictions based on pleas of guilty
in capital offenses because of improvidence thereof and when such plea is the sole basis of the
condemnatory judgment. However, where the trial court receives evidence to determine
precisely whether or not the accused has erred in admitting his guilt, the manner in
which the plea of guilty is made (improvidently or not) loses legal significance, for the
simple reason that the conviction is based on the evidence proving the commission by the
[14]
accused of the offense charged.
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The Court carefully reviewed the records of this case and found private complainant’s
straightforward narration of the rape incidents to be credible. Moreover, the medical certificate
showed that private complainant’s vaginal orifice “[a]dmits 1 finger with ease; with hymenal
lacerations; old, healed, complete at 3 and 9 o’clock positions; incomplete at 4 and 8 o’clock
positions,” which corroborated her testimony that she was raped.
Paragraph 1(a) of Art. 266-A of the Revised Penal Code provides that rape is committed
by a man who shall have carnal knowledge of a woman through force, threat or intimidation.
Settled is the ruled that in incestuous rape, the father’s moral ascendancy and influence
[15]
over his daughter substitutes for violence and intimidation.
The ascendancy or influence
necessarily flows from the father’s parental authority, which the constitution and the laws
recognize, support and enhance, as well as from the children’s duty to obey and observe
[16]
reverence and respect towards their parents.

Such reverence and respect are deeply
[17]

ingrained in the minds of Filipino children and are recognized by law.

Abuse of both by a
[18]

father can subjugate his daughter’s will, thereby forcing her to do whatever he wants.

The

[19]

record fully bears out the incidents of rape.

The rule is that when an alleged victim of rape says she was violated, she says in effect
all that is necessary to show that rape has been inflicted on her, and so long as her testimony
[20]
meets the test of credibility, the accused may be convicted on that basis.
It was noted in the transcript of stenographic notes that private complainant, then 14
years old, was crying while she was testifying before the trial court. It has been held in several
cases that the crying of a victim during her testimony is evidence of the truth of the rape
charges, for the display of such emotion indicates the pain that the victim feels when she
[21]
recounts the detail of her traumatic experience.
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No sane girl would concoct a story of defloration, allow an examination of her private
parts and subject herself to public trial or ridicule if she has not in truth, been a victim of rape
[22]
It is against human nature for a girl
and impelled to seek justice for the wrong done to her.
to fabricate a story that would expose herself and her family to a lifetime of dishonor,
especially where her charges would mean the death or the long-term imprisonment of her own
[23]
[24]
father.
Youth and immaturity are generally badges of truth and sincerity.
The weight
of such testimony may be countered by physical evidence to the contrary, or indubitable proof
that the accused could not have committed the rape, but in the absence of such countervailing
[25]
proof, the testimony shall be accorded utmost value.
The Court is not persuaded by the argument of appellant’s counsel that private
complainant’s testimony was not free from doubt because her brother was sleeping in the same
room where the rape incidents happened. It is contended that it was highly improbable for
private complainant’s brother not to tell his mother that he saw his father naked on top of his
sister doing something since it is customary for children to disclose unusual things or events
they see. They are not known to keep a secret all to themselves as they normally find ways to
relate it to anybody.
The argument is without merit.
Private complainant’s brother did not testify in court, and it was not stated in the
transcript of stenographic notes that his sworn statement was offered in evidence. Hence, his
sworn statement cannot be given any evidentiary value by this Court. Even if the trial court
considered his sworn statement in its Decision, the argument raised by appellant’s counsel
cannot detract from the credible testimony of private complainant that she was raped by
appellant.
Further, appellant’s counsel contends that the medical finding showing hymenal
lacerations is not a conclusive proof that appellant raped private complainant. He stressed that
sexual intercourse is not the sole and exclusive reason for hymenal rapture.
The Court is well aware of such fact. However, a medical examination and a medical
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certificate are merely corroborative and are not indispensable to the prosecution of a rape
[26]
The credible disclosure of a minor that the accused raped her is the most important
case.
[27]

proof of the sexual abuse.

In fine, the Court agrees with the finding of the Court of Appeals that appellant is guilty
beyond reasonable doubt of the crime of rape committed four times against private
complainant. The first two incidents of rape were committed when she was 13 years old, while
the third and fourth incidents of rape were committed when she was 14 years old.
[28]
Under Art. 266-B of the Revised Penal Code as amended,
the crime of rape
committed by appellant against his own daughter is punished with the death penalty, thus:
Article 266-B. Penalties.—Rape under paragraph 1 of the next preceding article shall
be punished by reclusion perpetua.
xxx

xxx

xxx

The death penalty shall also be imposed if the crime of rape is committed with any of
the following aggravating/qualifying circumstances:
1)

When the victim is under eighteen (18) years of age and the offender is a
parent, ascendant, stepparent, guardian, relative by consanguinity or affinity
within the third civil degree, or the common-law spouse of the parent of the
victim.

The concurrence of the minority of the victim and her relationship to the offender are
special qualifying circumstances that are needed to be alleged in the complaint or information
[29]
The Constitution guarantees to be inviolable the
for the penalty of death to be decreed.
[30]
It
right of an accused to be informed of the nature and cause of the accusation against him.
is a requirement that renders it essential for every element of the offense with which he is
[31]
charged to be properly alleged in the complaint or information.
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[32]
The Revised Rules on Criminal Procedure,

which took effect on December 1, 2000,

requires qualifying and aggravating circumstances to be stated in the Complaint or Information.

In this case, the minority of private complainant and her relationship to appellant were
alleged in the four Informations and proven in court, warranting the imposition of the death
penalty.

However, the imposition of the death penalty has been prohibited by Republic Act No.
[33]
9346

which took effect on June 30, 2006. Sections 2 and 3 of the Act provide:
Sec. 2. In lieu of the death penalty, the following shall be imposed:
the penalty of reclusion perpetua, when the law violated makes use of the
(a)
nomenclature of the penalties of the Revised Penal Code; x x x x
Sec. 3. Persons convicted of offenses punished with reclusion perpetua, or whose
sentences will be reduced to reclusion perpetua, by reason of this Act, shall not be eligible for
parole under Act No. 4103, otherwise known as the Indeterminate Sentence Law, as amended.

Hence, the death penalty imposed on appellant is reduced to reclusion perpetua, without
eligibility for parole.
Finally, the Court of Appeals correctly sustained the trial court’s award to private
complainant of civil indemnity in the amount of P75,000 and moral damages in the amount of
P50,000 for each case. Civil indemnity is automatically awarded upon proof of the commission
[34]
Private complainant is entitled to moral damages for having
of the crime by the offender.
[35]
suffered mental and emotional injuries.
The Court of Appeals also correctly awarded private complainant exemplary damages in
the amount of P25,000 for each case due to the presence of the qualifying circumstances of
[36]
minority and relationship.
WHEREFORE, the Decision of the Court of Appeals in CA-G.R. CR No. 00266 is
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hereby AFFIRMED with MODIFICATION.
GUILTY beyond reasonable doubt of

Appellant LUISITO BAUN is found

committing four counts of

Rape against private

complainant, but the penalty of death imposed upon him is REDUCED to four penalties of
reclusion perpetua, without eligibility for parole.

Appellant is ordered to pay private

complainant AAA moral damages in the amount of Fifty Thousand Pesos (P50,000) for each
case; civil indemnity in the amount of Seventy-Five Thousand Pesos (P75,000) for each case;
and exemplary damages in the amount of Twenty-Five Thousand Pesos (P25,000) for each
case.
No costs.
SO ORDERED.

ADOLFO S. AZCUNA
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

LEONARDO A. QUISUMBING

CONSUELO YNARES-SANTIAGO
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Associate Justice

Associate Justice

ANTONIO T. CARPIO

MA. ALICIA AUSTRIA-MARTINEZ

Associate Justice

Associate Justice

RENATO C. CORONA

CONCHITA CARPIO MORALES

Associate Justice

Associate Justice

DANTE O. TINGA

MINITA V. CHICO-NAZARIO

Associate Justice

Associate Justice

PRESBITERO J. VELASCO, JR.

ANTONIO EDUARDO B. NACHURA

Associate Justice

RUBEN T. REYES

Associate Justice

TERESITA J. LEONARDO-DE CASTRO

Associate Justice

Associate Justice

ARTURO D. BRION
Associate Justice
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Rule 110, Sec. 8. Designation of the offense. – The complaint or information shall state the designation of the offense
given by the statute, aver the acts or omissions constituting the offense, and specify its qualifying and aggravating
circumstances. If there is no designation of the offense, reference shall be made to the section or subsection of the statute
punishing it. (Emphasis supplied.)
“An Act Prohibiting the Imposition of Death Penalty in the Philippines.”
People v. Orilla, supra, note 26, at 646.
Id. at 645.
Civil Code, Art. 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed when the
crime was committed with one or more aggravating circumstances. Such damages are separate and distinct from fines and
shall be paid to the offended party.
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THE PEOPLE OF THE
PHILIPPINES,
Plaintiff-Appellee,

-versus-

JAYSON TUAZON Y OLIA,
Accused-Appellant.

G.R. No. 168102
Present:
YNARES-SANTIAGO,
Chairperson,
AUSTRIA-MARTINEZ,
CHICO-NAZARIO,
VELASCO,* and
REYES, JJ.
Promulgated:
August 22, 2008

x -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- x

AUSTRIA-MARTINEZ, J.:

[1]
Before the Court on automatic review is the Decision

of the Court of Appeals (CA)

dated April 14, 2005 in CA-G.R. CR-H.C. No. 00047 which affirmed, with modification, an
earlier decision of the Regional Trial Court (RTC) of Pasig City, Branch 163, in Criminal Case
No. 120458-H, finding appellant Jayson Tuazon y Olia guilty beyond reasonable doubt of the
crime of rape and sentencing him to suffer the penalty of Reclusion Perpetua.
[2]
Consistent with the Court's decision in People v. Cabalquinto, the real name of the
rape victim in this case is withheld and, instead, fictitious initials are used to represent her.
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Also, the personal circumstances of the victim or any other information tending to establish or
compromise her identity, as well as those of her immediate family or household members, are
not disclosed in this decision.

The facts of the case, as found by the trial court, are as follows:
Evidence on record show that on March 3, 2001 around 3:30 in the morning, AAA was
sleeping in her room on the second floor of their house when she was awakened by [appellant]
Jayson's kissing her on her cheeks and lips. As he mounted her, appellant, who was her
mother's common-law-husband, started to touch her breast and bite her nipples and breasts.
Thereafter, appellant poked a fan-knife at her and told her not to tell anybody what he had
done to her. Shocked, AAA cried and tried to shout but appellant covered her mouth.
Around four o'clock in the morning, appellant instructed her to go downstairs in order
to cook porridge which she was supposed to sell later. While she was cooking, he guarded her
and talked to her. He offered to give her money to buy a cell phone but she did not accept it.
Around 4:45 a.m. and after she had finished cooking, appellant told her to sit on her bed.
Appellant then started to touch her breasts and private part while he poked a fan-knife at the
right portion of her neck. He told her to lie down and as she did, he rolled up her shirt, took off
her bra and touched her breasts. After appellant had removed her shorts and panty, he licked
her body up to her private part. Appellant then removed his pants and brief, placed himself on
top of AAA and rubbed his penis on her private part. AAA felt his penis coming in and out of
her vagina and then something dripping. Then, appellant wiped her private part with his
handkerchief. He then ordered her to dress up and to take a bath but she did not obey him.
Instead, she started to bring out her merchandise while she kept on crying. During the time
[that] she was being molested, AAA wanted to run but their gate was locked and appellant had
the key.
AAA's mother and her sister, BBB, who left the house at 3 o'clock in the morning,
arrived back from the Pasig market around 7 o'clock in [the] morning. BBB noticed that
AAA's eyes were swollen and that she was crying. AAA told them what Jason did to her.
Immediately, they went to the Taguig Police Station and had the incident recorded on the
police blotter (Exh. D). AAA was also medically examined by Dr. Lilli Melrose Camara of the
Southern Police District Crime Laboratory. The next day AAA executed her sworn statement
[3]
(Exh. A).

[4]
In an Information

dated March 4, 2001, appellant was charged before the RTC

of Pasig City with the crime of rape, the accusatory portion of which reads:
On or about March 3, 2001 in Taguig, Metro Manila, and within the jurisdiction of this
Honorable Court, the accused, by means of force, violence and intimidation, did then and
there willfully, unlawfully and feloniously have sexual intercourse with AAA, [over] whom
accused has moral ascendancy being the daughter of his common-law-wife with whom he is
living with, which sexual act done against the will and consent of said AAA as she was then
[5]
threatened with a knife.
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[6]
On arraignment, appellant pleaded not guilty. Pre-trial conference followed.
Thereafter, trial ensued.
[7]
On June 11, 2002, the RTC rendered its Decision,

the dispositive portion of

which reads as follows:
WHEREFORE, accused, JAYSON TUAZON y OLIA is hereby found GUILTY beyond
reasonable doubt of the crime of rape and sentenced to suffer the penalty of reclusion perpetua
and the accessory penalties provided by law and to pay the cost.
On the civil aspect of this case, accused is ordered to pay the victim, AAA, P50,000.00
as civil indemnity plus moral, exemplary and nominal damages in the respective sums of
P50,000.00, P50,000.00 and P25,000.00.
[8]
SO ORDERED.

[9]
Appellant filed a Notice of Appeal. Thereafter, the trial court ordered the transmittal
[10]
of the entire records of the case to this Court.
[11]
which modified the
Pursuant to the Court's pronouncement in People v. Mateo,
provisions of the Rules of Court insofar as they provide for direct appeals from the RTC to this
Court in cases in which the penalty imposed by the trial court is death, reclusion perpetua or
[12]
life imprisonment, the case was referred to the CA for appropriate action and disposition.
After a review of the case, the CA affirmed the RTC's decision convicting the
appellant. However, the appellate court modified the trial court's award of damages by reducing
the grant of exemplary damages and deleting the award of nominal damages.
Appellant filed a Notice of Appeal pursuant to Section 13(c), Rule 124 of the
Rules of Court, as amended by A.M. No. 00-5-03-SC.
The case was then elevated to this Court for review.
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[13]
In a Resolution

dated August 22, 2005, the parties were required to

simultaneously submit their respective supplemental briefs if they so desired. However, both
parties manifested that they were adopting the arguments they raised in their respective appeal
briefs which were forwarded to the CA. Thereafter, the case was deemed submitted for
decision.
Appellant assigned a lone error in his Brief, to wit:
THE COURT A QUO ERRED IN FINDING THE ACCUSED APPELLANT GUILTY
[14]
BEYOND REASONABLE DOUBT OF THE CRIME OF RAPE.

The Court finds appellant's contentions untenable.
To determine the innocence or guilt of the accused in rape cases, the courts are guided by
three well-entrenched principles: (1) an accusation of rape can be made with facility and while
the accusation is difficult to prove, it is even more difficult for the accused, though innocent, to
disprove; (2) considering that in the nature of things, only two persons are usually involved in
the crime of rape, the testimony of the complainant should be scrutinized with great caution;
and (3) the evidence for the prosecution must stand or fall on its own merits and cannot be
[15]
allowed to draw strength from the weakness of the evidence for the defense.
Accordingly, in resolving rape cases, primordial consideration is given to the credibility
[16]
The settled rule is that the trial court’s conclusions on the
of the victim's testimony.
credibility of witnesses in rape cases are generally accorded great weight and respect, and at
times even finality, unless there appear in the record certain facts or circumstances of weight
and value which the lower court overlooked or misappreciated and which, if properly
[17]
considered, would alter the result of the case.

Having seen and heard the witnesses themselves and observed their behavior and manner
of testifying, the trial court stood in a much better position to decide the question of
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[18]
Findings of the trial court on such matters are binding and conclusive on the

credibility.

appellate court, unless some facts or circumstances of weight and substance have been
[19]
overlooked, misapprehended or misinterpreted.

No such facts or circumstances exist in the

present case.

In this case, both the RTC and the CA are in agreement that AAA was candid, natural,
forthright and unwavering in her testimony that appellant raped her.
During trial, the RTC observed that AAA wept while recounting her heart-rending
experience. The trial court held thus:
AAA's testimony was straight-forward, logical, probable and credible. She was
occasionally in tears when she narrated in court the sexual ordeal she had gone
through. Her embarrassment, emotional pain and indignation, as well as her intense
desire for justice and the punishment of her defiler, were clearly discernible from the
[20]
expression of her face and demeanor.

The Court has consistently held that the crying of the victim during her testimony was
evidence of the credibility of the rape charge with the verity borne out of human nature and
[21]
experience.
AAA’s credibility is strengthened by the absence of convincing evidence showing that
she had any ill motive in testifying against appellant.
Appellant contends that private complainant's reason in charging him with the crime of
rape is that she got angry with him because appellant allegedly embarrassed her in front of her
[22]
visitors.
Appellant's claim deserves scant consideration. The Court finds it incredible for
private complainant to trump up a charge of rape against appellant because she wanted to
exact revenge on the latter for the simple reason that he caused her embarrassment. No woman
would cry rape, allow an examination of her private parts, subject herself to humiliation, go
[23]
through the rigors of public trial and taint her good name if her claim were not true.
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Appellant does not deny the sexual intercourse between him and AAA but claims
that it was a consensual sex because he and the private complainant were sweethearts.
The Court is not persuaded and agrees with the CA that the “sweetheart defense” is a
much-abused defense that rashly derides the intelligence of the Court and sorely tests its
[24]
patience.
To be worthy of judicial acceptance, such a defense should be supported by
[25]
documentary, testimonial or other evidence.

Being an affirmative defense, it must be

established with convincing evidence - by some documentary and/or other evidence like
[26]
mementos, love letters, notes, pictures and the like.

The “sweetheart theory” which

appellant proffers is effectively an admission of carnal knowledge of the victim and
consequently places on him the burden of proving the supposed relationship by substantial
[27]
evidence.
In the present case, the appellant failed to discharge this burden. There was no
substantial support to his claim that he and AAA were having an affair. The document
[28]
denominated as Kasunduan Naming Dalawa
which was signed by the private complainant
hardly constitutes proof that appellant and private complainant were lovers. If any, it merely
shows that on December 10, 1999, AAA received from appellant the sum of P1,500.00 and
expects to receive the same amount from appellant on a monthly basis thereafter. No reason
was specified why appellant agreed to give her such amounts of money. Besides, the private
complainant had explained that she was deceived into signing the said document the day before
she was raped and that when she asked appellant why it was dated December 10, 1999,
[29]
appellant told her that it was simply a sample form of a loan document.

Moreover, appellant's claim that he treated private complainant as his own daughter is
[30]
inconsistent with his allegation that they were lovers.

Granting that appellant's claim is true that he and the private complainant were indeed
lovers and that they agreed to keep their affair a secret, the latter would not have fabricated a
charge of rape against the former at the risk of exposing their illicit relationship and, thereby,
subjecting themselves to public shame and ridicule, not to mention the ire of private
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[31]
complainant's mother who is appellant's common-law wife.

More importantly, the victim’s subsequent acts of promptly disclosing and
complaining about her molestation to her relatives and the authorities and taking immediate
steps to subject herself to medical examination represent conduct consistent with her
straightforward, logical and probable testimony that she was in fact raped by appellant. They
represent strong and compelling factors that enhance complainant’s credibility as a witness.
AAA's credibility is further bolstered by the fact that her testimony is consistent
with the findings of the physician who examined her. When the consistent and forthright
testimony of a rape victim corresponds with medical findings, there is sufficient basis to
warrant a conclusion that the essential requisites of carnal knowledge have been
[32]
established.
AAA testified that appellant repeatedly rubbed his private organ on her private part
[33]
and that she felt his organ come in and out of hers.

On the other hand, it is clear from the

Medico-Legal Report of the physician who examined AAA that at the time of private
complainant's examination, which was conducted on the same day that she informed police
authorities that she was raped, her genitalia exhibited signs of “some form of physical
[34]
trauma.”
The physician confirmed her findings when she testified in open court that she
found redness and inflammation on AAA's labia minora and hymen which are indications that
[35]
the said parts of her organ were subjected to some kind of friction with a foreign object.
In
addition, the medico-legal officer found that AAA's posterior fourchette, found at the end of
her labia minora and at the outer portion of her vagina, had an abrasion which indicated that it
[36]
repeatedly came in contact with a blunt object.
As to appellant's argument that it was uncharacteristic for the private complainant
to be able to go about her daily chores after she was allegedly raped, the settled rule is that not
all rape victims can be expected to act conformably to the usual expectations of everyone and
that different and varying degrees of behavioral responses are expected in the proximity of, or
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[37]
It is well-settled that different people react differently
in confronting, an aberrant episode.
[38]
There is no standard form of reaction for a woman
to a given situation or type of situation.
[39]
The workings
when facing a shocking and horrifying experience such as a sexual assault.
of the human mind placed under emotional stress are unpredictable, and people react
differently - some may shout, some may faint, and some may be shocked into insensibility
[40]
while others may openly welcome the intrusion.
However, any of these reactions does not
impair the credibility of a rape victim.
There is likewise no merit in appellant's submission that the prosecution was not
able to sufficiently prove the element of force and intimidation; that the application of force
and intimidation was solely based on the mere allegation of the private complainant; that there
was no physical manifestation of the force allegedly employed upon her.
AAA testified that before she was sexually abused, appellant poked a knife at
[41]
her.
The act of holding a knife is by itself strongly suggestive of force or at least
intimidation, and threatening the victim with a knife is sufficient to bring her into
[42]
submission.
[43]
In any case, it is settled that force or intimidation is not limited to physical force.

As

long as it is present and brings the desired result, all consideration of whether it was more or
[44]
less irresistible is beside the point.
The force or violence that is required in rape cases is
[45]
That it enables the
relative; when applied, it need not be overpowering or irresistible.
[46]
The force, violence, or intimidation in rape
offender to consummate his purpose is enough.
is a relative term, depending not only on the age, size, and strength of the parties but also on
[47]
their relationship with each other.

Appellant is the common-law husband of private

complainant's mother. Private complainant testified that she treated appellant with respect,
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[48]
being the second husband of her mother.

Appellant himself admitted that he acted like a
[49]

father to AAA and her sister by showing them love and concern and by disciplining them.
As such, appellant is deemed in legal contemplation to have moral ascendancy over the
[50]
It is a settled rule that in rape committed by a close kin, moral ascendancy takes the
victim.
[51]
place of violence and intimidation.

Against the overwhelming evidence of the prosecution, appellant merely interposed the
defense of denial. Categorical and consistent positive identification, absent any showing of ill
motive on the part of the eyewitness testifying on the matter, prevails over the defense of
[52]
denial.
In the present case, there is no showing of any improper motive on the part of the
victim to testify falsely against the accused or to implicate him falsely in the commission of the
crime; hence, the logical conclusion is that no such improper motive exists and that the
testimony is worthy of full faith and credence. Accordingly, appellant's weak defense of denial
cannot prosper.
WHEREFORE, the Decision of the Court of Appeals in C.A. G.R. CR-H.C. No. 00047,
finding herein appellant Jayson Tuazon y Olia guilty beyond reasonable doubt of the crime of
Rape committed against AAA and sentencing him to suffer the penalty of reclusion perpetua
and to pay the victim the sum of Fifty Thousand Pesos (P50,000.00) as civil indemnity ex
delicto, Fifty Thousand Pesos (P50,000.00) as moral damages and Twenty-Five Thousand
Pesos (P25,000.00) as exemplary damages, is AFFIRMED.
SO ORDERED.

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

WE CONCUR:
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DEC IS ION

CHICO-NAZARIO, J.:

[1]
For review is the Decision

dated 29 March 2007 of the Court of Appeals in CA-G.R.

[2]
CR-H.C. No. 00516, which affirmed with modification the Decision dated 17 March 2001
of the Regional Trial Court (RTC) of San Pedro, Laguna, Branch 31, in Criminal Cases No.
0298-SPL to 0305-SPL, finding herein appellant Medardo Crespo y Cruz guilty beyond
[3]
reasonable doubt of eight counts of rape committed against his own daughter AAA.
In lieu
of the death penalty imposed for each count of rape, the appellant was sentenced to suffer the
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penalty of reclusion perpetua for each count pursuant to Republic Act No. 9346.
[4]
Appellant Medardo Crespo y Cruz was charged in eight separate Informations with
the crime of rape committed against his own daughter AAA. The cases were archived due to
non-apprehension of appellant. It appears, however, that the eight separate Informations failed
to allege the father-daughter relationship between the appellant and the private complainant.
The prosecution, thus, saw the need to amend the Informations. Hence, for the sole purpose of
[5]
doing so, it filed before the court a quo a Motion to Revive
Cases to Admit Amended
[6]
[7]
In an Order dated 25 February 1999, the court a quo granted the aforesaid
Informations.
Motion and admitted the Amended Informations.
[8]
Whereupon, on 11 February 1999, eight Amended Informations charging the appellant
with the crime of rape committed against his own daughter were filed before the court a quo
under the same docket numbers. The Amended Information in Criminal Case No. 0298-SPL
reads as follows:
Criminal Case No. 0298-SPL
That on or sometime in April or May 1987, in the Municipality of XXX, Province of
XXX and within the jurisdiction of this Honorable Court, [appellant] Medardo Crespo, with
lewd design and by means of force,
threats, violence and intimidation, did then and
there wilfully (sic), unlawfully and feloniously have carnal knowledge with his own daughter
[9]
AAA, ten (10) years old, against her will and consent, to her damage and prejudice.

The Amended Informations in Criminal Cases No. 0299-SPL to 0305-SPL contained
similar averments except for the dates of the commission of the crime, to wit:
Criminal Case No. 0299-SPL – sometime in the year 1988
Criminal Case No. 0300-SPL – sometime in the year 1989
Criminal Case No. 0301–SPL – sometime in the year 1990
Criminal Case No. 0302-SPL – sometime in the year 1991
Criminal Case No. 0303-SPL – sometime in the year 1992
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Criminal Case No. 0304-SPL – sometime in the year 1993
Criminal Case No. 0305-SPL – sometime in the year 1994

[10]
Upon arraignment, the appellant,
On 25 May 1999, the appellant was arrested.
[11]
to all the charges against him.
assisted by counsel de parte, pleaded NOT GUILTY
[12]
both the prosecution and the defense agreed that (1) the
During the pre-trial conference,
appellant is the father of the private complainant; and (2) the appellant was arrested pursuant to
a warrant of arrest.

Both of them likewise presented several documents for marking as

[13]
Exhibits.

Thereafter, trial on the merits ensued.
The prosecution presented the following witnesses: AAA, the private complainant

herself; Dr. Annabelle Soliman, a medico-legal officer of the National Bureau of Investigation
(NBI), Taft Avenue, Manila; BBB, private complainant’s mother; and CCC, private
complainant’s sister.
[14]
AAA was born on 1 December 1976, as evidenced by her Certificate of Live Birth.
At the time of her testimony, she was 23 years old and already married to DDD. She is the
[15]
eldest daughter of the appellant and BBB.
AAA testified that in 1987, she was only 10 years old and she was residing with her
mother and siblings in a rented house in XXX Village, XXX, XXX. The appellant, her father,
was then working in Saudi Arabia as an overseas contract worker (OCW, now Overseas
Filipino Worker or OFW). Sometime in April or May, 1987, upon appellant’s return from
Saudi Arabia, AAA’s ordeal began.
AAA narrated that in the month of April or May, 1987, the appellant started touching her
breasts, nipples and private part. The said incident happened in the morning inside the master
bedroom of the house they were renting. During those times, her mother, a school teacher, was
in school, as it was enrolment day, while her siblings were outside their house. She did not tell
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her mother what the appellant did because she was afraid of him. She said her fear of the
appellant came about when she was still young, as she often saw the appellant hurting her
mother. The appellant’s act of touching her breasts, nipples and private part was repeated for at
least ten times. Thereafter, also during the month of April or May, 1987, the appellant went
further by inserting his finger into her private part. This happened many times, also inside the
[16]
master bedroom whenever her mother and siblings were not present.
AAA disclosed that sometime in the last week of May, 1987, when her mother and
siblings were not around, the appellant called and told her that they would clean the house.
When she approached the appellant, the latter pulled her inside the room and, once inside,
pushed her to the bed. The appellant started to remove her panty. He also removed his pajama
and underwear. Then, the appellant inserted his finger into her private part. She was then
crying and pleading to the appellant, “Huwag na po, tama na po.” Instead of listening to her
plea, the appellant tried to insert his penis into her private part. She felt pain, as a part of the
appellant’s penis was inside her vagina. She cried, “Huwag na po.” Then, the appellant put
cream on her anus before inserting his private part therein. The appellant removed his penis
[17]
from her anus before it emitted something.

Her mother came home in the afternoon.

Again, she did not tell her mother what appellant did to her for fear of the appellant. The said
acts were repeated many times, usually in the morning until the appellant’s departure for abroad
[18]
in January, 1988.
From January, 1988 to February, 1989, AAA did not have the courage to tell her mother
about her harrowing experiences in the hands of the appellant because she was afraid of the
appellant, as the latter threatened that she would no longer see her mother and siblings once
she revealed everything. The said threat was made to her every time she resisted his sexual
[19]
advances.
In February, 1989, when AAA was 12 years old, the appellant returned to the
Philippines. He stayed in the country until September, 1989. During the period that he was in
the country, he repeatedly raped AAA at different times. It happened sometimes in the evening
but most of the time in the morning when her mother and siblings were not in their house.
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AAA recalled that during the aforesaid period, the appellant raped her by forcibly inserting his
penis into her private part. Once at 1:00 a.m. when AAA’s mother and siblings were already
sleeping, appellant woke her up, tapped her in the arm, pulled her and asked her to go to the
living room where she was raped by the latter. The act of rape was repeated many times from
[20]
the appellant’s arrival in February, 1989 until his departure in September, 1989.
The appellant came back to the country in September, 1990. She was 13 years old then.
Prior to his arrival, AAA never had the courage to tell her mother that the appellant had been
raping her several times whenever he was in the country because of the following reasons, to
wit: (1) she was afraid of the appellant; (2) she was aware of how much her mother loved the
appellant despite the fact that the latter hurts her mother; (3) she also saw the sacrifices of her
mother and how much her mother wanted to keep their family intact; (4) she was ashamed of
what happened to her. She did not know to whom to disclose her experiences. She was
[21]
confused, and even doubted if her mother would believe her once she revealed her plight.
The whole family was already staying in their new rented house at XXX, XXX, XXX.
During the appellant’s two-month stay in the Philippines, he again raped AAA. It happened
every time AAA’s mother was not around. The appellant would start molesting AAA by first
asking her to enter their room. Once inside, the appellant forced her to lie down on the bed.
The appellant would then remove her shorts and underwear. He also forced her to open her
legs.

Thereafter, the appellant would forcibly insert his penis into her private part and

sometimes into her anus. After satisfying his bestial desire, the appellant would ask her to go
to the comfort room to wash herself. These acts were repeated many times until the appellant’s
[22]
departure for abroad in November, 1990.
Again, in December, 1991, the appellant came back to the Philippines. Upon his arrival,
he and AAA’s mother went to Baguio City for a week’s vacation. However, upon the return of
the appellant and her mother from Baguio in January, 1992, the appellant raped her again by
forcibly inserting his private part into hers. The said incident happened four to five times in
the master bedroom whenever her mother and siblings were not in their house. The appellant
[23]
left for abroad in January, 1992.

10/9/2014 3:14 PM

G.R. No. 180500

6 of 24

http://sc.judiciary.gov.ph/jurisprudence/2008/september2008/180500.htm

In March, 1993, the appellant returned to the Philippines and stayed in the country until
May, 1993. In less than a week after appellant’s arrival, he repeatedly raped AAA in the master
bedroom and sometimes in the children’s room, usually in the morning by pulling her inside
the room and asking her to lie down. The appellant then would remove her shorts and panty;
force her to open her legs and insert his private part into her private part. There was also a time
when AAA was taking a bath in their comfort room when the appellant forcibly opened its
door. Once inside, appellant kissed her. The appellant sat down on the toilet bowl and forced
her to sit on his lap. He then forcibly inserted his private part into hers. As he was having a
hard time doing it, he asked AAA to face him on a kneeling position and forced her to swallow
his private part. She resisted, but the appellant pushed her head down. She was continuously
[24]
raped by the appellant until his departure in May, 1993.
In December, 1993, the appellant came back again in the country and stayed until
January, 1994. From December, 1993 to January, 1994, the appellant raped her for about six
times. It happened sometimes in the morning and sometimes in the afternoon. AAA was
already 17 years old by then. She recalled that in those times when she was raped by the
appellant, the latter stayed on top of her for a while probably for five minutes. The appellant
[25]
then left the country to work abroad in January, 1994.
Then again, the appellant returned to the Philippines in March, 1995 and stayed in the
country for 45 days. The family went to Bicol for a vacation and stayed there for two to three
[26]
weeks. The appellant left again for abroad in May, 1995.

In April, 1996, when AAA was

already 19 years old, she sought her mother’s permission to spend her vacation in her aunt’s
house in Cavite, because she knew that the appellant was expected to come home anytime in
1996. While spending her vacation in Cavite, she met someone who eventually became her
boyfriend (now her husband). This enraged her mother. During the confrontation, asked if she
had any problem, she started crying until she finally told her mother about the bestial deeds her
father had been doing to her since she was 10 years old. Thereafter, AAA and her mother went
to the National Bureau of Investigation (NBI) office in Manila to report the same. At the NBI,
her statement was taken and she was also subjected to physical examination. Both were
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[27]
reduced into writing.
The appellant did not come back to the country anymore upon learning that she filed a
[28]
case against him in May, 1996. Instead, AAA received a letter
dated 22 March 1997 signed
by the appellant asking for her forgiveness.
BBB, AAA’s mother, declared, in addition to what had been testified to by her daughter[29]
complainant, that the appellant is her husband as evidenced by their Marriage Contract.
She and the appellant begot four children. She affirmed that the private complainant is their
eldest daughter. She testified that on 5 April 1995, she and the rest of her family were sleeping
in a room inside a house in Guinobatan, Albay, where they were spending their vacation. At
around 3:00 a.m. to 4:00 a.m., she saw the appellant lift the mosquito net of AAA, who at that
time was fast asleep. She observed that before the appellant lifted the mosquito net, he looked
at her trying to find out whether she was asleep. When the appellant thought that she was
already asleep, he lifted the mosquito net in the place where AAA was sleeping. She then
[30]
slapped him but the latter just kept quiet.
Dr. Annabelle Soliman, an NBI Medico-Legal Officer, was presented by the prosecution
as a witness solely for the purpose of bringing before the court a quo Living Case Report No.
[31]
MG-96-754.
The said Living Case Report was the medico-legal report of the physical
examination of AAA which was prepared by Dr. Louella I. Nario. Dr. Nario was her senior
[32]
officer at the NBI until the former’s demise.
The said medico-legal report revealed that
there was no evident sign of extragenital physical injuries noted on the body of AAA at the
[33]
time of examination. But there was an old, deep healed hymenal laceration found therein.
The last witness presented by the prosecution was CCC, the sister of AAA. CCC
disclosed that in 1994, there were instances wherein she saw the appellant pull and drag AAA
to a room inside their house. AAA resisted by saying, “Ano ba?” She also tried to release her
arms from his grip, but the appellant successfully dragged her inside the room. When CCC
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saw that incident, she did not do anything. She thought that AAA was just tired of making an
inventory of their cassette tapes because every time the appellant returned to the country, he
would ask AAA to help him in making an inventory of all the cassette tapes he bought. She
likewise divulged the fact that there were occasions when she heard the appellant lock the door
of the room while AAA was inside. Also, she noticed that whenever the appellant dragged
[34]
AAA inside the room, he would increase the volume of their stereo.
After the prosecution had rested its case, appellant filed a Motion for Leave of Court to
[35]
File Demurrer to Evidence
on the ground of insufficiency of evidence of the prosecution;
the motion was granted. Despite several extensions given, within which to file the aforesaid
Demurrer to Evidence, appellant failed to submit one. He filed a last and final motion for
extension to submit the demurrer to evidence, but the same was denied. The Motion for
Reconsideration of the appellant was likewise denied.
The appellant then filed a Petition for Certiorari with Urgent Prayer for a Temporary
[36]
Restraining Order and/or Preliminary Injunction
before the Court of Appeals.

The

[37]
[38]
dated 24 May 2000, dismissing
the Petition for
appellate court issued a Resolution
Certiorari filed by the appellant.

The appellant then filed an Amended Petition for

[39]
[40]
Certiorari,
but it was likewise denied in a Resolution
of the appellate court dated 30
[41]
the Resolution of the appellate court dated 24 May 2000,
June 2000. On 11 June 2000,
dismissing the Petition for Certiorari filed by the appellant, became final and executory.
Defense henceforth proceeded to present its evidence. It presented the testimonies of the
following witnesses to refute the allegations of AAA: (1) the appellant; (2) Rene Collao,
private complainant’s alleged former boyfriend; (3) the brother of the appellant; and (4) his
sister.
The appellant testified that he and BBB got married in February, 1976. They begot four
children, and one of them was the private complainant, their eldest child. In 1983, he started to
work abroad. He came back to the country yearly. While working abroad, he maintained his
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communication with his family through telephone calls and writing letters. He also gave them
support by sending them money through banks. It was summer of 1987 when he came back to
the country to spend time with his family. He stayed in the country for less than 10 months.
He vehemently denied that he repeatedly raped AAA for at least three to four times a week
during his stay in the country. He alleged that it was impossible for him to do that because he
was very close to AAA, and he was always out of their house because he frequently went to the
house of his mother in Cavite. He said that the possible reason for the said allegation was the
frequency of the quarrels over financial matters between him and his wife. He similarly denied
that he touched the breasts of AAA and inserted his finger into her anus after applying cream.
[42]
He also denied having inserted his private part into hers.

He even said that he could not

have had anal intercourse with AAA, as his private part was too big. If that indeed happened,
[43]
AAA would have been hospitalized.
After his stay in the Philippines for at least 10 months in 1987, he went abroad, this time
in Libya. He returned to the country in 1988 and stayed here for at least three months. He
[44]
denied having raped AAA during this period.

Also, the appellant denied having raped

AAA in 1989, 1990, 1991, 1992, 1993 and 1994 because during those years he was working
abroad. Further, he could not have done such acts against his own daughter, because his very
purpose in working abroad was to give AAA as well as his other children a better future and
not to ruin their lives. The appellant disclosed that whenever he came home from abroad, his
children, especially AAA, welcomed him at the airport with hugs and kisses. AAA would even
tell him that she missed him. There was not even a single trace of anger on AAA’s face
[45]
whenever she met him at the airport.
The appellant also denied that AAA was afraid of
him, as she often saw him hurting her mother. He averred that as much as possible, they hid
their quarrels from their children.

The appellant, however, admitted that there was one

occasion wherein he hit his wife because he found out that she continued communicating with
her cousin, a priest, with whom she had sexual relations. The appellant also denied that he
threatened AAA that she would no longer see her mother and siblings if she reported to
anybody what he did to her. He vowed that he did not know any reason why AAA would be
[46]
afraid of him, and why she would accused him of such a grave offense.
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The appellant likewise denied the accusation of his wife that he lifted the mosquito net
of AAA in the early morning of 5 April 1995 in Guinobatan, Albay, when they were having
their family vacation. He even denied that on 22 May 1996, his wife confronted him over the
telephone about the sexual abuse he had done to AAA, and that he apologized for doing such
things to their daughter. He declared that their conversation on that occasion was only as
regards the remittances he had been sending to his family, and he had also inquired as to the
possible reason why his children were no longer writing him letters. Similarly, he denied that
he was a jealous husband. He revealed before the court a quo that he and his wife were not in a
good and smooth marital relationship, as his wife was always after the money. He even
characterized his relationship with his wife as the worst. But, he admitted that despite such
fact, still, he maintained his sexual relations with her and also frequently received letters from
his wife every time he was abroad. They still called each other “Honey.” They also posed
[47]
together in picture takings, though he claimed that it was, “pakitang tao na lang.”
The appellant admitted that on 22 March 1997, he wrote a letter to AAA, asking for her
forgiveness for the molestiya he had done to her. He, however, explained that the term
molestiya was just his common expression and had no malicious connotation. When he used
the term molestiya in his letter to AAA, he was referring to his shortcomings, his badmouthing
[48]
and cruelty to her, and his frequent absences at home.

In his own letter to his sister, the

appellant said that he also used the word molestiya, as he had asked favor or financial help
from her for his family. Even his sister and brother, who testified, were one in the view that the
term molestiya meant asking too much favor. The said word, according to him, was taught to
them by their parents in order for them to help each other, instead of asking favors from their
[49]
neighbors and other people.
He also could not fathom the motive of his daughter for filing these cases against him, as
he had a very close relationship with her, being his favorite child. His relationship with his
wife, though, was not pleasant. He believed that his wife’s amorous relationship with her
cousin priest was the motivating factor for these criminal cases against him as these would pave
the way for his incarceration and for his wife to freely maintain her relationship with her lover
[50]
priest.
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The former boyfriend of AAA was also presented by the defense. He alleged that he and
AAA became sweethearts on 26 May 1992. In December, 1995, he brought her once in a
[51]
motel, where they had sex; and they communicated through letters and cards.
On 17 March 2001, the trial court rendered its Decision convicting the appellant of eight
counts of rape and sentencing him to suffer the extreme penalty of death for each count. The
court a quo also ordered the appellant to pay AAA P50,000.00 as civil indemnity, P50,000.00
as moral damages, and P30,000.00 as exemplary damages for each count of rape, and to pay the
costs also for each count.
The records of this case were originally transmitted to this Court on appeal. Pursuant to
[52]
People v. Mateo,
the records were transferred to the Court of Appeals for appropriate
action and disposition.
In his brief, appellant assigns the following errors, viz:
I. Whether or not the trial Judge committed grave abuse of discretion amounting to
lack or excess in jurisdiction for issuing [O]rders, dated [10, 17 March 2000] and [24
April 2000], respectively, unjustly, capriciously and whimsically.
II. Whether or not the Prosecution failed to prove beyond reasonable doubt the
elements of the crimes charged.
III. Whether or not the trial court erred in the imposition of the penalty of death in all
of the crimes charged.
IV.

Whether or not the Hon. Trial Judge failed to hear the instant case with the required
[53]
impartiality and diligence.

The Court of Appeals rendered a Decision on 29 March 2007, affirming the Decision of
the RTC, with the modification that in lieu of the death penalty imposed upon the appellant for
each count of rape, the appellant was sentenced to suffer only the penalty of reclusion perpetua
for each count pursuant to Republic Act No. 9346.
Hence, this appeal.
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After a meticulous review of the records, this Court finds no reason to reverse the
judgments of the trial court and the appellate court.
Appellant alleges that the court a quo committed grave abuse of discretion in issuing the
Order dated 17 March 2000, which denied his Urgent Ex-Parte Motion for Last and Final
Extension of Time to File Demurrer to Evidence. The said Order, according to the appellant,
was issued whimsically and capriciously for being based purely on the ground of the
non-extendibility of the prior period granted to him in an Order dated 10 March 2000, within
which to file his Demurrer to Evidence. This assertion of the appellant is specious.
As aptly found by the appellate court, the court a quo had already granted the appellant’s
Motion for Extension of Time to File Demurrer to Evidence twice. In fact, it had already given
the appellant a total of 20 days within which to file his Demurrer to Evidence. It was only on
the third Motion for Extension of Time to File Demurrer to Evidence that the trial court denied
the same. Considering the several extensions prayed for by the appellant, this Court cannot
fault the trial court for finally denying the Motion for Extension of Time to File Demurrer to
Evidence filed by the appellant.
The power to grant leave to the accused to file a demurrer is addressed to the sound
discretion of the trial court. The purpose is to determine whether the accused in filing
his demurrer is merely stalling the proceedings.

Unless there is grave abuse thereof

amounting to lack or excess of jurisdiction, which is not present in the instant case, the trial
[54]
court’s denial of prior leave to file demurrer to evidence may not be disturbed.

Moreover,

this Court is in full conformity with the appellate court that concomitant with the right of the
accused to a speedy trial is the right of the victim to obtain justice without delay. “To allow
and grant every motion for extension of time would unduly delay the process of administering
[55]
and dispensing justice.”
The second assignment of error posited by the appellant was the failure of the
prosecution to establish beyond reasonable doubt the elements of the crimes charged.
A rape charge is a serious matter with pernicious consequences both for the appellant
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and the complainant; hence, utmost care must be taken in the review of a decision involving
[56]
Thus, in the disposition and review of rape cases, the Court is guided
conviction of rape.
by these principles: First, the prosecution has to show the guilt of the accused by proof
beyond reasonable doubt or that degree of proof that, to an unprejudiced mind, produces
conviction. Second, the evidence for the prosecution must stand or fall on its own merits and
cannot draw strength from the weakness of the evidence of the defense. Third, unless there are
special reasons, the findings of trial courts, especially regarding the credibility of witnesses,
are entitled to great respect and will not be disturbed on appeal. Fourth, an accusation for rape
can be made with facility; it is difficult to prove but more difficult for the person accused,
though innocent, to disprove. And fifth, in view of the intrinsic nature of the crime of rape, in
which only two persons are usually involved, the testimony of the complainant must be
[57]
scrutinized with extreme caution.
In this case, the appellant argues that each and every incident of rape is a separate and
distinct crime, so each of them should be proven beyond reasonable doubt. He maintains that
the prosecution failed to establish beyond reasonable doubt the existence of carnal knowledge
as regards the rape incidents which happened from the year 1987 to 1994. He also points out
that AAA’s statements in open court were inconsistent with her statements in her Sinumpaang
Salaysay.
Truly, each and every instance of rape is a separate and distinct crime, and each should
[58]
be proven beyond reasonable doubt.
As can be gleaned from the records of this case, AAA
clearly, candidly, straightforwardly and explicitly narrated before the trial court how the
appellant took advantage of her in the years 1987, 1988, 1989, 1990, 1992, 1993 and 1994.
From 1987 to 1994, with the exception of the year 1991 when AAA categorically said in her
direct testimony that in 1991 nothing happened, AAA repeatedly pointed out the horrendous
part of her ordeal when his father would insert his penis into her vagina/anus against her will,
as well as the threat and intimidation that accompanied the sexual abuse.
While AAA can no longer remember the exact date and time of the commission of all the
offenses, it is worth noting that AAA was just 10 ten years old when the appellant started
raping her. She had been continuously ravished by her father since she was 10 years old until
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she reached the age of 17. It cannot be expected that AAA would remember the exact dates and
times of all the rapes committed against her by the appellant. Under the circumstances of the
case at bar, the Court cannot impose the burden of exactness, detailedness and flawlessness on
the victim’s recollections of her harrowing experiences. It is all the more understandable that
she may have been confused as to the exact details of each and every rape incident, considering
that she had been sexually ravished from 1987 to 1994. It is in fact expected that she would
rather wish to purposely forget the abhorrent memories of every single occasion.

Very

definitely, an errorless testimony cannot be expected, especially when a witness is recounting
details of a harrowing experience. A court cannot expect a rape victim to remember every
detail of the appalling outrage. Besides, this Court has already ruled that discrepancy between
the witnesses’ testimonies in court and the affidavits they had her previously signed, as to
minor details regarding the commission of the crime, do not constitute sufficient ground to
impeach the credibility of said witnesses, where on material and important points their
[59]
declarations are consistent.
Appellant pointedly argues that despite the number of times he had raped AAA, she still
managed to regularly write him sweet, warm and affectionate letters without any trace of hatred,
anger and condemnation; she still met, kissed and hugged him at the airport every time he
arrived from abroad; she affordedly smiled and posed joyfully and voluntarily with him in any
picture-taking after the rape incidents. AAA’s actuations were incongruent to those of a person
who has been ravished by her own father, ravishment that could certainly have installed in her
feelings of inferiority and hatred.
We are not persuaded to look otherwise. AAA’s reaction can very well be explained by
her desire to resume her normal life after her harrowing experiences in the hands of her own
father. It bears stressing that nobody knew that her father was raping her, as she was ashamed
to tell it to anybody. She was confused and had doubts whether her mother would believe her
if she told her the truth, because she knew how much her mother loved her father, and how
much she wanted to keep their family together. Thus, despite the pain caused by her father’s
acts of raping her, she just kept these to herself and pretended that nothing happened.
As this Court has repeatedly observed, no standard form of behavior can be anticipated
of a rape victim following her defilement, particularly a child who could not be expected to
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fully comprehend the ways of an adult. People react differently to emotional stress, and rape
[60]
Some may shout, some may faint, while others may be
victims are no different from them.
[61]
shocked into insensibility.

Emphasis must also be given to the fact that AAA was only 10

years old when her father started raping her, and this continued until she was 17 years old;
thus, she was still a minor. She cannot therefore be expected to react as an adult and realize
the repercussions of the wrong committed upon her by the man she considered as her
[62]
father.
This Court indeed has not lain down any rule on how a rape victim should behave
immediately after she has been abused. This experience is relative and may be dealt with in
any way by the victim depending on the circumstances, but her credibility should not be tainted
[63]
by any modicum of doubt.
In this case, as the appellate court has observed, “AAA opted to
suffer her ordeal in silence, keep the tormenting experience to herself and make things just as
[64]
normal as if nothing happened.”
[65]
several times whenever she
During her testimony before the court a quo, AAA cried
had to recall and narrate what happened to her. The crying of a victim during her testimony
is evidence of the truth of the rape charges, for the display of such emotion indicates the
[66]
pain that the victim feels when asked to recount her traumatic experience.
The truthfulness
of AAA’s testimony was even bolstered by appellant’s letter to her dated 22 March 1997. In the
said letter, the appellant, with all his heart and soul, asked the forgiveness of AAA for the
molestiya he had done to her since she was a child. The appellant tried to convince this Court
that the word molestiya simply meant asking too much favor; that he used that word because of
the badmouthing he did to AAA, i.e., for telling her,” Siguro anak ka ng pari kaya ganyan ang
ugali mo, matigas ang ulo mo. Siguro hindi kita anak.” It is highly unusual for the appellant
to ask forgiveness with all his heart and soul and to admit that what he did was abominable or
kasuklamsuklam, if only because of his badmouthing of AAA.
The defense makes a fuss about the delay in reporting the rape incidents, for it took
AAA nine years before she revealed to her mother the incessant violations of her honor. This
delay, however, can be justified by AAA’s fear of her father and the threat that she would no
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longer see her mother and siblings, a threat that was made by the appellant every time she
resisted his sexual advances. Even though her father was working abroad, her fear of him
remained, as he returned to the country every year. She was also so ashamed of what had
happened to her that she would just want to keep it to herself. She was unsure whether her
mother would believe her if she told her the truth, because she knew how much her mother
loved her father, and how much her mother wanted to keep their family together. Also, AAA
must have been overwhelmed by fear and confusion and shock over the fact that her own father
had defiled her. Indeed, studies show that victims of rape committed by their fathers take much
[67]
longer in reporting the incidents to the authorities than do other victims.
In this connection, it has been held that delay in making a criminal accusation does not
impair the credibility of a witness if such delay is satisfactorily explained, as in the case at bar.
[68]
In People v. Coloma

in which the complainant was only 13 years old when first molested

by her father, the Court adverted to the father’s moral and physical control over the young
complainant in explaining the delay of eight years before the complaint against her father was
made.
[69]
Finally, AAA positively identified
the appellant as her ravisher.

The

straightforward narration by AAA of what transpired, accompanied by her categorical
[70]
identification of appellant as the malefactor, sealed the case for the prosecution.
No
daughter will charge a father, especially a good father, with rape. The charge is not only
[71]
embarrassing to the victim and the family, it means death to the head of the family.
It bears stressing once again that no woman would concoct a story of defloration, allow
the examination of her private parts and subject herself to public trial or ridicule if she has not,
in truth, been a victim of rape and impelled to seek justice for the wrong done to her. It is
settled jurisprudence that when a woman says that she has been raped, she says in effect all that
is necessary to show that rape was indeed committed. A woman would think twice before she
concocts a story of rape, especially against her own father, unless she is motivated by a patent
[72]
desire to seek justice for the wrong committed against her.
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Having established the commission of the crime and the identity of the appellant, motive
now becomes immaterial, rendering it unnecessary to discuss what motivated the complainant
[73]
to file these cases.
As to penalty. In this case, the trial court convicted the appellant of eight counts of rape
qualified by minority and relationship and sentenced him to suffer the extreme penalty of death
for each count. The appellate court affirmed the conviction, but sentenced the appellant to
suffer the penalty of reclusion perpetua for each count pursuant to Republic Act No. 9346.
This Court does not agree that the appellant should be convicted of eight counts of rape.
It is clear from the direct testimony of the private complainant that in the year 1991 (Criminal
Case No. 0301–SPL) nothing happened, meaning she was not sexually abused by the appellant
in that year. Thus, the appellant should be convicted only of seven counts of rape; that for the
years 1987, 1988, 1989, 1990, 1992, 1993 and 1994.
The penalty of death imposed by the trial court was not proper. The penalty of reclusion
perpetua for each count of rape imposed by the appellate court was proper. However, it is not
correct to say that the same was pursuant to Republic Act No. 9346.
It should be emphasized that the crimes of rape were committed by the appellant in the
years 1987 up to 1994. The governing law then at the time of its commission was Article
335 of the Revised Penal Code, which states that:
Article 335. When and how rape is committed. – Rape is committed by having carnal
knowledge of a woman under any of the following circumstances:
1. By using force or intimidation;
2.

When the woman is deprived of reason or otherwise unconscious; and

3.

When the woman is under twelve years of age, even though neither of the
circumstances mentioned in the two next preceding paragraphs shall be present.

The crime of rape shall be punished by reclusion perpetua.
When the crime of rape is committed with the use of a deadly weapon or by two or
more persons, the penalty shall be reclusion perpetua to death.
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When by reason or on the occasion of the rape, the victim has become insane, the
penalty shall be death.
When the rape is attempted or frustrated and a homicide is committed by reason or on
the occasion thereof, the penalty shall be likewise death.
When by reason or on the occasion of the rape, a homicide is committed, the penalty
shall be death. (As amended by Rep. Act No. 2632, approved June 18, 1960, and Rep. Act No.
4111, approved June 20, 1964.)

Thus, from the afore-quoted provision of law, the proper penalty to be imposed upon the
appellant is only reclusion perpetua and not death, for each count of rape.

Also, the

circumstances of minority and relationship that would qualify the crime of rape and
require the imposition of the death penalty was not yet included in the enumeration in
Article 335. This is the reason why the instances of rape committed by the appellant against
AAA from 1987 to 1993 cannot be regarded as qualified rape.
The circumstances of minority and relationship, which qualify the crime of rape
and require the imposition of the death penalty, came about only when Republic Act No.
7659 took effect on 1 January 1994. Therefore, for the crime of rape committed by the
appellant against AAA in January, 1994 (Criminal Case No. 0305-SPL), the applicable law is
Article 335, as amended by Republic Act No. 7659. The minority of AAA was properly proven
by the prosecution by presenting her Certificate of Live Birth showing that she was born on 1
December 1976; therefore, in January, 1994, she was only 17 years old, still a minor. The
relationship between AAA and the appellant was also proven by AAA’s Certificate of Live
Birth. Moreover, it was admitted by the appellant that AAA is indeed, his eldest daughter.
Having said that, this Court finds the appellant guilty beyond reasonable doubt of the crime of
qualified rape for the rape committed in January, 1994 and imposes upon him the penalty of
death. However, pursuant to Republic Act No. 9346, “An Act Prohibiting the Imposition of
Death Penalty in the Philippines,” the penalty to be meted out to the appellant shall be
reclusion perpetua.
As to damages. This Court affirms the award of P50,000.00 as civil indemnity given by
the lower courts to the victim for each count of rape committed in 1987 to 1993. Civil
indemnity, which is actually in the nature of actual or compensatory damages, is mandatory
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[74]
upon the finding of the fact of rape.
Moral damages in rape cases should be awarded without need of showing that the victim
suffered trauma, with mental, physical, and psychological sufferings constituting the basis
thereof. These are too obvious to still require their recital at the trial by the victim, since we
[75]
even assume and acknowledge such agony as a gauge of her credibility.

Thus, this Court

finds that the award of moral damages by both lower courts, in the amount of P50,000.00 for
the each count of rape, was proper.
As regards the award of exemplary damages for the crimes of rape committed in 1987 to
1993, Article 2230 of the New Civil Code provides:
Art. 2230. In criminal offenses, exemplary damages as a part of
the civil
liability may be imposed when the crime was committed with one
or more aggravating
circumstances. Such damages are separate and distinct from fines and shall be paid to the offended
party.

In this case, there being no aggravating circumstance that can be considered, because at
the time of the commission of the crime, minority and relationship were not yet considered as
aggravating circumstances, the award of exemplary damages by the lower courts will have to be
deleted.
For the crime of qualified rape committed in January, 1994, the civil indemnity as well
as the moral damages should be increased from P50,000.00 to P75,000.00, and the award for
exemplary damages should be reduced from P30,000.00 to P25,000.00.

The same is in

[76]
accordance with this Court’s ruling in People v. Sambrano,

which states:

As to damages, [this Court] held that if the rape is perpetrated with any of the attending
qualifying aggravating circumstances that require the imposition of the death penalty,
the civil
indemnity for the victim shall be P75,000. Thus, the trial court’s award of
P75,000 as civil indemnity is in line with existing case law. Also, in rape cases moral damages
are awarded without need of proof other than the fact of rape because it is assumed that the
victim has suffered moral injuries entitling her to such an award. However, the trial court’s
award of P50,000 as moral damages should also be increased to P75,000 pursuant to current
jurisprudence on qualified rape. Lastly, exemplary damages in the amount of P25,000 is also
called for, by way of public example, and to protect the young from sexual abuse.
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WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR-H.C. No. 00516, dated 17 March 2001 is hereby MODIFIED as follows: (1) in Criminal
Cases No. 0299-SPL to 0301-SPL, 0303-SPL and 0304-SPL, the appellant Medardo Crespo y
Cruz is hereby found GUILTY beyond reasonable doubt of the crime of rape committed
against his own daughter beginning 1987 until 1993, except 1991, and is hereby sentenced to
suffer the penalty of reclusion perpetua in each case. He is further ordered to pay the private
complainant P50,000.00 as civil indemnity and P50,000.00 as moral damages in each case.
The award of exemplary damages by the lower courts was deleted for lack of legal basis; (2) in
Criminal Case No. 0305-SPL the appellant is hereby found GUILTY of the crime of qualified
rape committed against his own daughter in January, 1994 and is hereby sentenced to suffer the
penalty of reclusion perpetua pursuant to Republic Act No. 9346. He is further ordered to
indemnify the private complainant in the amount of P75,000.00 as civil indemnity, P75,000.00
as moral damages and P25,000.00 as exemplary damages; and (3) in Criminal Case No.
0302-SPL, the appellant is hereby ACQUITTED, as the private complainant herself admitted
that nothing happened in the year 1991.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice
Acting Chairperson

WE CONCUR:

DANTE O. TINGA
Associate Justice
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PRESBITERO J. VELASCO, JR.
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

RUBEN T. REYES
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision were reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

MINITA V. CHICO-NAZARIO
Associate Justice
Acting Chairperson, Third Division

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

*

[1]
[2]
[3]

Per Special Order No. 517, dated 27 August 2008, signed by Chief Justice Reynato S. Puno, designating Associate Justices
Dante O. Tinga and Presbitero J. Velasco, Jr. to replace Associate Justices Consuelo Ynares-Santiago and Ma. Alicia
Austria-Martinez, who are on official leave.
Penned by Associate Justice Jose C. Reyes, Jr., with Associate Justices Jose L. Sabio, Jr. and Myrna Dimaranan Vidal,
concurring, rollo, pp. 3-28.
Penned by Judge Stella Cabuco Andres, CA rollo, pp. 70-82.
This is pursuant to the ruling of this Court in People of the Philippines v. Cabalquinto [G.R. No. 167693, 19
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September 2006, 502 SCRA 419], wherein this Court resolved to withhold the real name of the victim-survivor and to use
fictitious initials instead to represent her in its decisions. Likewise, the personal circumstances of the victims-survivors or
any other information tending to establish or compromise their identities, as well as those of their immediate family or
household members, shall not be disclosed. The names of such victims, and of their immediate family members other than
the accused, shall appear as “AAA,” “BBB,” “CCC,” and so on. Addresses shall appear as “XXX” as in “No. XXX Street,
XXX District, City of XXX.”
The Supreme Court took note of the legal mandate on the utmost confidentiality of proceedings involving violence
against women and children set forth in Sec. 29 of R.A. No. 7610, otherwise known as Special Protection of Children
Against Child Abuse, Exploitation and Discrimination Act; Sec. 44 of R.A. No. 9262, otherwise known as Anti-Violence
Against Women and Their Children Act of 2004; and Sec. 40 of A.M. No. 04-10-11-SC, known as Rule on Violence Against
Women and Their Children effective November 15, 2004.
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]
[13]

[14]
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]

CA rollo, pp. 14-30.
The prosecution moved to revive these cases, which have been ordered archived for non-apprehension of the appellant,
for the sole purpose of admitting the Amended Informations.
Records, p. 64.
Id. at 81.
CA rollo, pp. 31-46.
Id. at 31.
As evidenced by the Report on the Service of Warrant of Arrest, records, p. 134.
As evidenced by Certificates of Arraignment, id. at 248-255.
As evidenced by a Pre-trial Order dated 4 November 1999, id. at 265-266.
The prosecution presented the following documents for marking:
1.
Medico-legal certificate issued by the NBI to the private complainant as Exhibit “A”;
2.
“Sinumpaang Salaysay” of AAA dated 27 May 1996 as Exhibit “B”;
3.
“Sinumpaang Salaysay” of CCC dated 28 May 1996 as Exhibit “C”;
4.
“Sinumpaang Salayasay” of BBB dated 28 May 1996 as Exhibit “D”;
5.
Letter dated 22 March 1997 as Exhibit “E.”
The defense, on the other hand, presented the following documents for marking:
1.
AAA’s letter to the appellant dated 18 October 1994 as Exhibit “1”;
2.
Id., dated 22 August 1995 as Exhibit “2”;
3.
Id., dated 9 October 1995 as Exhibit “3”;
4.
Id., dated 10 October 1995 as Exhibit “4”;
Id., dated 2 April 1996 as Exhibit “5”;
5.
6.
Id., dated 11 April 1996 as Exhibit “6”;
7.
Group of picture as the family picture as Exhibit “7.”
Records, p. 373.
TSN, 15 December 1999, pp. 9, 12, 14.
TSN, 15 December 1999, pp. 14-19.
TSN, 16 December 1999, pp. 6-8.
TSN, 7 January 2000, pp. 3-4.
Id. at 7.
Id. at 8-11.
Id. at 12-13.
Id. at 13-17.
Id. at 19-21.
Id. at 22-27.

10/9/2014 3:14 PM

G.R. No. 180500

23 of 24

[25]
[26]
[27]
[28]
[29]
[30]
[31]
[32]
[33]
[34]
[35]
[36]
[37]
[38]

[39]
[40]
[41]
[42]
[43]
[44]
[45]
[46]
[47]
[48]
[49]
[50]
[51]
[52]
[53]
[54]
[55]

http://sc.judiciary.gov.ph/jurisprudence/2008/september2008/180500.htm

Id. at 28-30.
Id. at 30-31.
Id. at 32-35.
Records, p. 211.
Id. at 374.
TSN, 2 December 1999, p.4.
Records, p. 45.
TSN, 15 December 1999, pp. 3-6.
Records, p. 45.
TSN, 21 February 2000, pp. 10-22.
Records, pp. 408-410.
Records, pp. 487-502.
Penned by Associate Justice Ramon Mabutas, Jr., with Associate Justices Wenceslao I. Agnir, Jr. and Eriberto U.
Rosario, Jr., concurring. Records, Volume II, p. 687.
The Petition for Certiorari filed by the appellant before the Court of Appeals was dismissed for the following reasons:
(1) for failure to personally sign the certification of non-forum shopping pursuant to Section 5, Rule 7 of the 1997 Revised
Rules of Civil Procedure; (2) for failure to attach copies of all pleadings and other relevant documents; (3) for failure to
state the specific material dates showing that the Petition was filed on time pursuant to Section 4, Rule 65 of the 1997
revised Rules of Civil Procedure; and (4) for failure to implead the People of the Philippines as party respondent,
considering that the Petition emanated from a criminal case.
Records, pp. 688-709.
Penned by Associate Justice Angelina Sandoval-Gutierrez with Associate Justices Renato C. Dacudao and Mercedes
Gozo-Dadole, concurring; records, p. 724.
As evidenced by an Entry of Judgment; records, p. 817.
TSN, 21 June 2000, pp. 2-12.
TSN, 27 July 2000, p. 7.
TSN, 21 June 2000, p. 12.
TSN, 27 July 2000, pp. 11-25.
TSN, 9 August 2000, pp. 11-13.
Id. at 14-20.
Id. at 22-25.
TSN, 30 August 2000, pp. 2-3, 7; TSN, 11 January 2001, p. 4-5; TSN, 8 January 2001, pp. 4-5.
TSN, 13 September 2000, p. 8.
TSN, 25 September 2000, pp. 2-19.
G.R. Nos. 147678-87, 7 July 2004, 433 SCRA 640.
CA rollo, pp. 109-110.
Bernardo v. Court of Appeals, G.R. No. 119010, 5 September 1997, 278 SCRA 782, 791-792.
Rollo, p. 18.
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People v. Malones, 469 Phil. 301, 318 (2004).
People v. Lou, 464 Phil. 413, 421 (2004).
People v. De Leon, 377 Phil. 776, 788 (1999).
People v. Villar, 379 Phil. 417, 427-428 (2000).
People v. Iluis, 447 Phil. 517, 528 (2003).
People v. Suarez, G.R. No. 153573-76, 15 April 2005, 456 SCRA 333, 346.
People v. Dulay, 431 Phil. 49, 57 (2002).
People v. Aspuria, 440 Phil. 41, 50-51 (2002).
Rollo, p. 21.
TSN, 15 December 1999, p. 12; TSN, 16 December 1999, p. 8; TSN, 7 January 2000, p. 13; TSN, 14 January 2000, p.
14 and 35.
People v. Ancheta, 464 Phil. 360, 371 (2004).
People v. Bugarin, 339 Phil. 570, 585-586 (1997).
G.R. No. 95755, 18 May 1993, 222 SCRA 255.
TSN, 15 December 1999, p. 12.
People v. Macapal, Jr., G.R. No. 155335, 14 July 2005, 463 SCRA 387, 400.

[71]
People v. Abellano, 440 Phil. 228, 294-295 (2002).
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People v. Bontuan, 437 Phil. 233, 241 (2002).
People v. Opong, G.R. No. 177822, 17 July 2008.
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DECISION
CARPIO, J.:
The Case
[1]
This is an appeal from the 30 November 2006 Decision

of the Court of Appeals in
[2]

CA-G.R. CR HC No. 00410 affirming the 4 November 2004 Joint Judgment

of the Regional

Trial Court (RTC), Judicial Region V, Branch 57, Libmanan, Camarines Sur, in Criminal Case
Nos. L-3373 and

L-3599. The trial court found Ricardo Talan y Doe alias Carding (Talan)

guilty beyond reasonable doubt of two counts of forcible abduction with rape.
The Facts
AAA was born on 15 July 1984. She resided in Poblacion Zone 2, Del Gallego,
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Camarines Sur. She is the niece of Talan.
On 16 May 2000, Talan asked AAA if she wanted to study at the University of the
Philippines, Diliman for free. AAA said yes. Talan told AAA that he knew three women who
were offering a scholarship and whom they should meet in Barangay Pinagdapian, Del Gallego,
Camarines Sur.
On 17 May 2000, at around 8 a.m., AAA and Talan went to Barangay Pinagdapian.
When they arrived at the supposed meeting place, the three women were not there. AAA and
Talan went to a hut owned by Talan, then went to a place with banana trees. There, Talan raped
AAA: (1) he told her to undress; (2) he threatened to kill her, her parents and her siblings; (3)
he pushed her to the ground; (4) he told her that they will do three positions; (5) he kissed her
lips; (6) he sucked her breasts; (7) he licked her vagina;

(8) he inserted his penis in her

vagina; and (9) he told her not to tell anyone about what happened. After raping AAA for
around 15 minutes, Talan rested for around five minutes. Talan then raped AAA again for
around 10 minutes. Because of fear, AAA did not tell anyone about the incident.
On 30 May 2000, at around 8 p.m., AAA was on her way home from a friend’s house.
Talan (1) approached AAA; (2) forced AAA to go with him; (3) told AAA that the supposed
persons who wanted to kill her were at her house; (4) dragged AAA towards the highway where
a tricycle was waiting; (5) brought AAA to Tagkawayan, Quezon, using the tricycle; (6) forced
AAA to board a bus going to Santa Elena, Camarines Norte; and (7) brought AAA to a hut in
the middle of rice fields in Barangay San Lorenzo. A certain Graciano Romano (Romano)
owned the hut. AAA and Talan spent the night in the hut.
On 1 June 2000, Talan (1) poked a knife on AAA’s neck;
AAA; (3) undressed AAA; (4) mounted AAA; and

(2) threatened to kill

(5) inserted his penis in AAA’s vagina.

On 2 June 2000, AAA’s uncles and Talan’s brothers, Marcus and Rodolfo Talan (Marcus
and Rodolfo), went to Santa Elena, Camarines Norte, to look for AAA. Romano informed
Marcus and Rodolfo that AAA and Talan were there. Marcus and Rodolfo sought the help of
the members of the barangay tanod. Two members of the barangay tanod searched for AAA
and Talan. When the barangay tanod members saw AAA and Talan, they handcuffed Talan and
brought him to the police station.
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On 5 June 2000, Dr. Ma. Rizalina B. Adalid (Dr. Adalid) examined AAA. Dr. Adalid
found “incomplete healed, hymenal laceration at 9 o’clock position.”
In an Information dated 13 August 2001, Talan was charged with forcible abduction with
rape. The case was docketed as Criminal Case No. L-3373. The Information stated:
That on or about 8:00 o’clock p.m. of May 30, 2000, at Barangay Poblacion, Zone
2, Del Gallego, Camarines Sur, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, with lewd design, willfully, unlawfully and feloniously,
abduct [AAA], his fifteen (15) year old niece, against her will and without her consent by
forcibly taking her to San Lorenzo Ruiz, Sta. Elena, Camarines Norte, and thereat on June
1, 2000 at around 10:00 o’clock in the evening, with force, violence and intimidation and
while armed with a knife succeeded in having sexual intercourse with aforesaid victim
[3]
against her will and without her consent to her damage and prejudice.

In another Information dated 16 July 2002, Talan was charged with forcible abduction
with rape. The case was docketed as Criminal Case No. L-3599. The Information stated:
That on or before 8:30 o’clock in the morning of May 17, 2000 at Zone 2, Bgy.
Poblacion, Del Gallego, Camarines Sur, Philippines, and within the jurisdiction of this
Honorable Court and the above-named accused, by means of deceit, did then and there,
willfully, unlawfully and feloniously take the victim, [AAA], 15 yrs. old, to Bgy.
Pinagdapian, Del Gallego, Camarines Sur, under the [pretext] that students from the
University of the Philippines are waiting for them to talk to her about the possibility of
sending her to school for free, but once there, through force, threat and intimidation and
fraudulent machination, had carnal knowledge with the victim against her will for three
(3) times, allowing the victim to leave for home after 10:30 o’clock in the morning but
only after warning her not to tell anyone or else he will kill her, to her damage and
[4]
prejudice.

Talan pleaded not guilty to both charges. According to him, (1) he was cutting and
gathering bamboos with his nephew in Barangay Pinagdapian on 17 May 2000; (2) he brought
AAA to Santa Elena, Camarines Norte, to protect her from the persons who wanted to kill her;
and (3) his siblings filed the present case against him because they were interested in his lands.

The RTC’s Ruling
In its 4 November 2004 Joint Judgment, the trial court found Talan guilty beyond
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reasonable doubt of two counts of forcible abduction with rape:
WHEREFORE, the prosecution having duly proved the guilt of the accused in
these two cases for forcible abduction with rape, this court finds accused RICARDO
TALAN y DOE Alias “Carding” GUILTY of the crimes as charged and hereby imposes
against said accused the supreme penalty of DEATH in Criminal Case No. L-3373 and the
penalty of RECLUSION PERPETUA in Criminal Case No. L-3599 and in line with
recent jurisprudence where the death penalty is imposed he is hereby ordered to
indemnify the victim [AAA], the amount of Seventy[-]Five Thousand Pesos (P75,000.00)
as civil indemnity in Criminal Case No. L-3373 and Fifty Thousand Pesos (P50,000.00),
as civil indemnity in Criminal Case No. L-3599 and the further sum of One Hundred
[5]
Thousand Pesos (P100,000.00) as moral damages in these two cases.

On appeal, Talan claimed that the trial court erred in finding him guilty beyond
reasonable doubt of two counts of forcible abduction with rape: (1) the trial court relied solely
on AAA’s testimony as the basis for its judgment; (2) that AAA did not cry for help while Talan
was bringing her to Santa Elena, Camarines Norte, was improbable; and (3) denial was a valid
defense. Talan also claimed that, assuming that he was indeed guilty of the charges, the trial
court erred

in considering the qualifying circumstance of relationship in Criminal Case

No. L-3373.

The Court of Appeals’ Ruling
In its 30 November 2006 Decision, the Court of Appeals affirmed the trial court’s Joint
Judgment with modification:
WHEREFORE, premises considered, herein appeal is hereby DISMISSED. The
assailed Decision is hereby AFFIRMED with MODIFICATION, the penalty of Death
imposed by the court a quo in Criminal Case No. L-3373, is reduced to Reclusion
Perpetua. Likewise, the civil indemnity to be awarded to the Victim in Criminal Case No.
[6]
L-3373 is hereby reduced to Fifty Thousand (Php 50,000.00) Pesos.

Hence, this appeal.

The Court’s Ruling
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An appeal in a criminal case opens the entire case for review. The Court can correct
[7]
errors unassigned in the appeal.
The Court finds Talan guilty beyond reasonable doubt of two counts of rape. Forcible
abduction is absorbed in the crime of rape if the real objective of the accused is to rape the
[8]
victim.
Based on the records, the real objective of Talan was to rape AAA when he brought
her to the place with banana trees and to Santa Elena, Camarines Norte.
Talan claimed that the lower courts erred in relying solely on AAA’s testimony. The
Court is not impressed. In rape cases, the credibility of the victim’s testimony is almost always
the single most important factor. When the victim’s testimony is credible, it may be the sole
[9]
basis for the accused’s conviction.
The evaluation of the credibility of the witnesses’ testimonies is a matter best left to the
trial court because it has the opportunity to observe the witnesses and their demeanor during
the trial. The Court accords great respect to the trial court’s findings, unless the trial court
overlooked or misconstrued substantial facts which could have affected the outcome of the
[10]
case.
In the present case, the trial court found AAA’s testimony credible. The trial court held
that, “Evaluating the evidence presented both by the prosecution and the defense, this court
gives more credence to the testimony of the prosecution witnesses as against the alibi and
denial posited by the accused.” The trial court added that, “This court x x x noted that when
[AAA] was describing how accused raped her she cried for at least two times.”
Indeed, the Court finds AAA’s testimony convincing:
Q:
A:

How did you know that your uncle were [sic] forcibly removing your T-shirt?
I was awaken [sic] and I looked at him.

Q:
Now, when you looked at him and when you said he was
your T-shirt, what did you do?
A:
I was crying.

forcibly removing
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Q:
A:

Why were you crying?
Because he poked a knife on my neck.

xxxx
Q:
Now, after this accused able [sic] to remove your T-shirt, what
accused do next, if any?
A:
He was forcibly removing my short [sic] and underwear.
Q:
And while he was according to you forcibly removing your
underwear, what were you doing also?
A:
I was crying.

did the

short [sic] and

xxxx
Q:
A:

After he removed your short [sic] and panty, what did the
He also removed his underwear.

accused do next?

xxxx
Q:
After he was removing [sic] his underwear and you said he
what did the accused do next?
A:
He forcibly opened my two (2) legs.

was already naked,

xxxx
Q:
And what was your position as well as the accused when he
[sic] your legs?
A:
I was lying on my back.
Q:
A:

forcibly opening

What about him, what was his position to you [sic]?
He was on top of me.

Q:
Now, after he opened your legs and according to you he
legs, what did the accused do next, if
any?
A:
He was trying to insert his penis into my vagina.
INTERPRETER:
movements.

forcibly opened your

Witness is demonstrating by making push and

pull

xxxx
Q:
A:

And what did you feel if any when he inserted his penis into
I felt pain.

Q:
What were you doing while he was inserting his penis and
pull movements on top of you?
A:
I was crying.

your vagina?

making push and
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Q:
A:

Why were you crying?
[11]
I am afraid, sir.

xxxx
Q:
What did you feel when you were being told to undress
yourself?
A:
He told me if I will not undress he will kill me including my
parents and my
siblings.
Q:
A:

Did you undress after you were threatened that way?
Yes, sir, because of great fear.

Q:
A:

What happened after you undressed yourself?
He made me lie on the ground, sir.

xxxx
Q:
A:

When you were made to lie down, what happened next?
He told me that there will be three (3) positions to be made.

xxxx
Q:
A:

What happened after that?
He kissed my lips and my breast, sir.

Q:
A:

What else happened?
He also kissed my vagina.

Q:
So after that what happened next?
A:
He keeps [sic] on touching my private parts and he repeatedly
kissed my
private parts and when he kissed my lips he inserted
his penis into my vagina.
Q:
What did you feel when he inserted his penis into your vagina?
A:
Painful.
Q:
After fifteen (15) minutes, what happened next?
A:
He told me that we will be changed [sic] position, the side
did not agree with him, so, he chose to do the previous position.
Q:
You said that he was on top of you for about fifteen (15)
fifteen (15) minutes what did he do?
A:
He rested for a while.
Q:
A:

minutes, after

For how long?
About five (5) minutes.

Q:
And after that, that was the time when he told you that he
side position?
A:
Yes, sir.
Q:

position, sir, but I

wanted to do the

So what did he do on the second time?
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A:

Same with the previous position, sir.

Q:
A:

And how long was he on top of you?
Also 10 to 15 minutes, sir.

Q:
After that what did he do?
A:
He told me that it is already finished and he told me that I
should not be fear
[sic] what had happened to us and he keeps [sic] on threatening me that he will kill me.
Q:
A:

How many times were you raped on May 17?
[12]
For two (2) times.

Moreover, AAA’s testimony is consistent with the medical findings. When the testimony
of the victim is consistent with the medical findings, sufficient basis exists for the conclusion
[13]
that the crime was committed.

In the medical certificate she prepared, Dr. Adalid found

“incomplete healed, hymenal laceration at 9 o’clock position.” During the trial, Dr. Adalid
testified:

Q:
Now, in this Exhibit A there are findings, will you please read the findings and
explain to us in layman’s language the meaning of this medical findings?
A:
I have here my medical findings for the patient, Positive
incomplete healed,
hymenal laceration at 9 o’clock position.
“Incomplete healed hymenal laceration”
this means that the
incident might have occurred four (4) to ten (10) days before I
examined the patient. And the “hymenal laceration at 9
o’clock position” this
is compared to a clock, the laceration
was found at the 9 o’clock position.
Q:
What could have been the cause of this particular finding on
A:
The possible cause of this particular laceration could have
object was inserted to the vagina of the
victim.

[AAA]?
been a solid or hard

Q:
For instance, an erected [sic] penis inserted on [sic] the vagina
sexual intercourse could cause this laceration?
[14]
A:
Yes, that might cause the laceration.

during

Talan claimed that it was improbable that he forced AAA to go with him because AAA
did not cry for help while he was bringing her to Santa Elena, Camarines Norte. The Court is
not impressed. It is not improbable because Talan threatened AAA that if she cried for help, he
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[15]
would kill her. The intimidation prevented AAA from crying for help.

Moreover, AAA

was a minor and Talan exercised moral ascendancy over her, being her uncle. During the trial,
AAA testified:
Q:
A:

Did it not occur to [sic] your mind to shout when he dragged you by the arm?
No, sir.

Q:
Tell us why?
A:
Because he often threatened me not to shout because the
[sic] to kill me were in our house.

persons who wants

xxxx
Q:
And did it not occur to [sic] your mind to tell the tricycle
driver about what
happened to you?
A:
No, sir, because he keeps on looking at me as if he is telling
me not to tell
anybody of what happened to us.
xxxx
Q:
A:

Why did you board that bus going to Tabogon together with the accused?
In order that the persons who wants [sic] to kill me will not be
able to track
[16]

us.
xxxx
Q:
While you were being dragged to the other side of the highway did
you not
plead to the accused not to drag you?
A:
I pleaded to the accused and he said that he should bring me back to our house.
Q:
On [sic] top of your voice when you pleaded to him to bring
house?
A:
Yes, sir.
Q:
A:

you back to your

But no one helped you, is that correct?
Yes, because there were no people around.

xxxx
Q:
Did you not tell the trimobile driver that you were being
accused in going to Tagkawayan, Quezon?
A:
Yes, sir.

forced by the

Q:
While on board the trimobile did you not talk to each other?
A:
While on board the trimobile, he told me that I should not talk,
particularly
that I should not report to the trimobile driver,
because if I should do so he will kill
[17]
me.
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xxxx
Q:
A:

Did you not talk to the passengers in the bus while you were
No, because we have no seatmates.

inside the bus?

Q:
Did you not approach any passengers and tell them about your
problem
with respect to this alleged incident?
A:
No, because at that time the accused does [sic] not want me to
talk to
anybody inside the bus, because if I should talk to them
he will be the one to kill
[18]
me.

Talan claimed that denial is a valid defense. The Court is not impressed. Denial as a
defense is inherently weak and deserves scant consideration. It cannot prevail over the victim’s
[19]
During the trial, AAA positively identified Talan:
positive identification of the accused.
Q:
A:

Now, tell us, do you know a certain Ricardo Talan alias
He is my uncle.

Q:
A:

Why he became [sic] your uncle?
He is the brother of my mother.

Q:
A:

And how do you call this Ricardo Talan?
Tiyo.

Q:
A:

Tiyo what?
Tiyo Carding.

Q:
Tell us, is he the same Ricardo Talan alias “Carding,” the
case?
A:
Yes, sir.
Q:
A:

Will you please tell us if the accused is in court?
Yes, sir.

Q:

Will you please point to him.

“Carding?”

accused in this

INTERPRETER: Witness is pointing to a man seated inside the
courtroom and when he was asked to identify his
responded [sic] by the name of Ricardo
Talan.
Q:
A:

name

Do you know that you are charging your uncle a very serious offense?
Yes, sir.

Q:
Now, if your uncle will be convicted he could be sentenced for
imprisonment or death?

life
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[20]
A:

Yes, sir.

Talan claimed that the qualifying circumstance of relationship should not be considered
in Criminal Case No. L-3373. The Court agrees. The qualifying circumstance of relationship
must be specifically alleged in the information — the information must clearly state that “the
offender is a parent, ascendant, step-parent, guardian, relative by consanguinity or affinity
[21]
within the third civil degree, or the common law spouse of the parent of the victim.”
In
[22]
People v. Ibarrientos,

the Court held that:

The allegation in the information x x x that the appellant is an uncle of the victim is not
specific enough to satisfy the special qualifying circumstance of relationship. We have
previously ruled, and now we reiterate, that it is necessary to spell out in the Information
for rape that the accused is a “relative within the third degree of consanguinity or affinity”
as stated in Article 266-B. Without such averment, the Information x x x falls short of the
statutory requirement for the imposition of capital punishment on the offender. Factual
allegations in the information do not need to be referred to as “qualifying circumstances,”
in order to appreciate them as such and raise the penalty. However, these factual
allegations must be specified completely, in order to fully inform the accused of the
circumstances which warrant the imposition of a higher offense. Otherwise, such
circumstances cannot be appreciated to qualify the offense.

In the present case, the information in Criminal Case No. L-3373 merely states that Talan
abducted and raped his “niece” without specifying that Talan is a relative of the victim within
the third degree of consanguinity. In any event, the penalty for simple rape is still reclusion
[23]
perpetua.
WHEREFORE, the Court AFFIRMS the 30 November 2006 Decision of the Court of
Appeals in CA-G.R. CR HC No. 00410 with the MODIFICATION that appellant is guilty
beyond reasonable doubt of two counts of simple rape.
SO ORDERED.

ANTONIO T. CARPIO
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PEOPLE OF THE PHILIPPINES,
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G.R. No. 171348
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- versus -

PUNO,* C.J.
YNARES-SANTIAGO, J.,
Chairperson,
AUSTRIA-MARTINEZ,
CHICO-NAZARIO, and
REYES, JJ.

LARRY ERGUIZA,
Promulgated:
Accused-Appellant.
November 26, 2008
x----------------------------------------------------------x

AUSTRIA-MARTINEZ, J.:

The Court is confronted with another case of rape. The victim, a 13-year-old girl. And
although the Court may be moved by compassion and sympathy, the Court, as a court of law, is
duty-bound to apply the law. Basic is the rule that for conviction of a crime, the evidence
required is proof beyond reasonable doubt -- conviction with moral certainty.
[1]
For review before this Court is the November 18, 2005 Decision

of the Court of

Appeals (CA) in CA-G.R. CR H. C. No. 00763 which affirmed with modification the

10/9/2014 3:36 PM

G.R. No. 171348

2 of 23

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/171348.htm

[2]
Decision

of the Regional Trial Court (RTC) of San Carlos City, Pangasinan, Branch 57,

finding Larry Erguiza (appellant) guilty of one count of rape and sentencing him to suffer the
penalty of reclusion perpetua.
The Information, dated April 10, 2000, in Criminal Case No. SCC 3282 reads as
follows:
That on or about 5:00 o’clock in the afternoon of January 5, 2000, at the back of the
Bical Norte Elementary School, municipality of Bayambang, province of Pangasinan,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
armed with a kitchen knife, by means of force and intimidation, did then and there, willfully,
[3]
unlawfully, and feloniously have sexual intercourse with AAA , a minor of 13 years old,
[4]
against her will and consent and to her damage and prejudice.

When arraigned, appellant pleaded “not guilty”.

[5]

Thereafter trial ensued.

The prosecution presented four witnesses, namely: private complainant (AAA), her
mother BBB and father CCC, and Dr. James Sison. The defense presented five witnesses,
namely: Joy Agbuya, Juanito Macaraeg, Juanita Angeles, Albina Erguiza, and appellant.
On November 27, 2000, the RTC found appellant guilty of the crime of rape, the
dispositive portion of which reads as follows:
In view whereof, the Court finds the accused LARRY C. ERGUIZA guilty of RAPE
under Article 266-a paragraph 1(a) in relation to Article 266-b of R.A. 8353 and R.A. 7659
and sentences (sic) to suffer the penalty of reclusion perpetua and to pay the offended party,
AAA P50,000 as civil indemnity, P50,000 as moral damages, P50,000 as exemplary damages,
to give support to AAA's offspring and to pay the costs.
[6]
SO ORDERED.

On appeal, the CA aptly summarized the respective versions of the parties, based on the
evidence presented before the trial court, thus:
PROSECUTION'S VERSION:
On January 5, 2000, at around 4:00 o'clock in the afternoon, AAA, a thirteen-year
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old first year high school student, together with her friends, siblings Joy and Ricky
Agbuya, went to the mango orchard located at the back of ZZZ Elementary School to gather
[7]
When they were bound for home at around 5:00 o'clock in the
fallen mangoes.
afternoon, AAA’s short pants got hooked on the fence. AAA asked Joy and Ricky to wait
[8]
for her but they ran away and left her.
While AAA was trying to unhook her short pants, Larry suddenly grabbed and pulled
[9]
her. Poking a knife at her neck, Larry threatened to hurt her if she would make a noise.
Accused-appellant dragged AAA towards a place where a tamarind tree and other
thorny plants grow. Then Larry removed his maong pants and forced AAA to lie down on the
grassy ground. Thereafter, he removed her short pants and panty, mounted himself on top of
her and inserted his penis into her private parts and made push and pull movements. He
likewise raised AAA’s “sando” and mashed her breast. AAA felt pain when accused-appellant
entered her and she felt something sticky in her private part after Larry made the push and pull
[10]
movements.
Larry told AAA not to tell anybody about the incident otherwise he would kill her and
[11]
all the members of her family and then he ran away.
AAA lingered for a while at the place and kept crying. Having spent her tears, she wore
her panty and short pants and proceeded to the adjacent store of her Aunt Beth who was
asleep. After staying for some time at the store, AAA decided to come (sic) home. Upon
reaching home, she directly went to bed. Fearing Larry's threat, AAA kept mum on the
[12]
incident.
On April 7, 2000, BBB brought her daughter AAA to her grandmother (BBB's mother),
a hilot residing in XXX, Tarlac, to consult her on the unusual palpitation on the mid-portion of
[13]
AAA's throat and the absence of her monthly period.
After examining AAA, her
grandmother told BBB that her daughter was pregnant.
BBB asked AAA who was the father of her unborn child but AAA refused to talk.
After much prodding, and in the presence of her Uncle, Rudy Domingo, AAA finally revealed
[14]
that she was raped by accused-appellant.
On April 8, 2000, AAA, accompanied by her mother and uncle, went to the police
[15]
headquarters in YYY, Pangasinan to report the incident.
Then the police brought her to
[16]
YYY District Hospital
where Dr. James Sison, Medical Officer III of said hospital
conducted the examination on Michelle. Dr. Sison made the following findings:
“Q. x x x No extragenital injuries noted. Complete healed hymenal laceration 11:00
o'clock. x x x. In layman's term, Dr. Sison found no physical injury from the breast, the body
except the genital area wherein he found a significant laceration complete (sic) healed over
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[17]
11:00 o'clock.”
Dr. Sison also testified that a single sexual intercourse could make a
woman pregnant.
BBB testified that her daughter AAA stopped going to school after she was raped and
that no amount of money could bring back the lost reputation of her daughter.
CCC (AAA's father), testified that on May 2, 2000, the family of accused-appellant
went to their house and initially offered P50,000 and later P150,000; that in January 5, 2000,
[18]
while they were repairing his house for the wedding reception
, Larry left at around 4:00
o'clock p.m.
DEFENSE'S VERSION
[19]
On January 5, 2000, Larry Erguiza helped in the repair of CCC's
house from 8:00
o'clock in the morning up to 5:00 o'clock in the afternoon. When he reached home at around
5:00 pm, his mother Albina Erguiza instructed him to fetch a “hilot” as his wife Josie was
already experiencing labor pains. He proceeded to fetch the “hilot” Juanita Angeles and
stayed in their house until his wife delivered a baby at around 3:00 o'clock in the morning of
[20]
January 6, 2000.
Juanita Angeles corroborated Larry's testimony that he indeed fetched her at
around 5:10 pm on January 5, 2000 to attend to his wife who was experiencing labor
pains and who delivered a baby at about 3:00 a.m. of January 6, 2000; and that Larry
never left his wife's side until the latter gave birth.
Albina, mother of the accused-appellant, testified that AAA is the daughter of her
“balae” Spouses CCC and BBB; that her son Larry, her husband and two others left CCC and
BBB's residence at about 5:00 o'clock in the afternoon on January 5, 2000; that she went to
Spouses CCC and BBB to talk about the charge of rape against her son; that Spouses CCC
and BBB were asking for P1,000,000.00 which was later reduced to P250,000.00 and that she
[21]
made a counter-offer of P5,000.00.
Joy Agbuya testified that she and AAA were at the mango orchard of Juanito
Macaraeg on January 5, 2000; that she never left AAA when her short pants got hooked;
[22]
that they went together to the store of Auntie Beth where they parted.
Juanito Macaraeg, the mango orchard caretaker, testified that the house of Larry was a
walking distance of about three minutes from the mango orchard; that if one runs fast, it would
only take a minute to reach his house; and that he could not recall having seen Larry in the
[23]
orchard.
(Emphasis supplied)

In its Decision dated November 18, 2005, the CA affirmed the decision of the RTC, but
modified the amount of the award of exemplary damages and costs as follows:
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WHEREFORE, in view of all the foregoing circumstances, the Decision of the
Regional Trial Court of San Carlos (Pangasinan), Branch 57 dated November 27, 2000 in
Criminal Case No. SCC-3282 is AFFIRMED with MODIFICATION. Accused-appellant
Larry Erguiza is held GUILTY of Rape and is sentenced to suffer the penalty of reclusion
perpetua. He is ordered to pay the victim AAA P50,000.00 as civil indemnity; P50,000.00 as
moral damages, and P25,000.00 as exemplary damages and to give support to AAA’s offspring.
[24]
SO ORDERED.

Hence, herein appeal.
[25]
In his appeal Brief,

appellant raises the following errors:

1.

THE COURT A QUO GRAVLEY ERRED IN GIVING CREDENCE TO THE
INCREDIBLE, THUS UNBELIEVABLE TESTIMONY OF PRIVATE COMPLAINANT
AAA.

2.

THE COURT A QUO GRAVELY ERRED IN CONVICTING ACCUSED APPELLANT
OF THE CRIME OF RAPE DESPITE THE FACT THAT THE PROSECTUION
EVIDENCE FAILED TO ESTABLISH HIS GUILT BEYOND REASONABLE DOUBT.

3.

THE COURT A QUO GRAVELY ERRED IN NOT APPRECIATING ACCUSEDAPPELLANT'S DEFENSE OF ALIBI CORROBORATED BY THE WITNESSES
[26]
PRESENTED BY THE DEFENSE.

The appeal is meritorious. The prosecution's evidence does not pass the test of moral
certainty.
This Court has ruled that in the review of rape cases, the Court is guided by the
following precepts: (a) an accusation of rape can be made with facility, but it is more difficult
for the accused, though innocent, to disprove it; (b) the complainant's testimony must be
scrutinized with extreme caution since, by the very nature of the crime, only two persons are
normally involved; and (c) if the complainant's testimony is convincingly credible, the accused
[27]
may be convicted of the crime.
In the case at bar, the CA upheld the conclusion of the RTC in finding the complainant
credible, to wit:
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The testimonies of victims who are young and of tender age, like AAA, deserve full
credence and should not be dismissed as mere fabrication especially where they have
absolutely no motive to testify against the accused-appellant as in this case. Larry even
admitted that AAA had no ill motive for charging him with rape. The Supreme Court in several
cases, ruled that full credence is accorded the testimony of a rape victim who has shown no ill
motive to testify against the accused. This being so, the trial court did not err in giving full
[28]
credence to AAA's testimony.

This Court does not agree with the CA.
The Court is not unmindful of the general rule that findings of the trial court regarding
[29]
credibility of witnesses are accorded great respect and even finality on appeal.

However,

this principle does not preclude a reevaluation of the evidence to determine whether material
[30]
facts or circumstances have been overlooked or misinterpreted by the trial court.

In the

past, this Court has not hesitated to reverse a judgment of conviction, where there were strong
[31]
indications pointing to the possibility that the rape charge was false.
Generally, when a woman, more so if she is a minor, says that she has been raped, she
says in effect all that is necessary to show that rape was committed. And so long as her
testimony meets the test of credibility and unless the same is controverted by competent
[32]
physical and testimonial evidence, the accused may be convicted on the basis thereof.
After a judicious examination of the records of the case, the Court finds that there is
testimonial evidence that contradicts the findings of the RTC and CA on the basis of which no
conviction beyond reasonable doubt could arise. It is the unrebutted testimony of a credible
defense witness. The testimony of Joy Agbuya (Joy) casts doubt as to the possibility of rape
having taken place as narrated by complainant. In addition, the testimony of a disinterested
defense witness, Juanita Angeles (Juanita) corroborated the alibi of appellant.
Before dwelling on the testimonies of Juanita and Joy, the Court shall first scrutinize the
testimonial evidence presented by the prosecution and the defense.
Aside from the testimony of complainant, the prosecution presented the following
witnesses: Dr. James Sison, BBB, and CCC. The pertinent portions of their testimonies may
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be summarized as follows:
Dr. James Sison testified that he conducted the medical examination of complainant. His
diagnosis was that there was a significant laceration completely healed at the 11:00 o'clock
[33]
However, Dr. Sison testified that his findings were not conclusive, but were
position.
rather suggestive that complainant was raped. Furthermore, as to the question of paternity of
[34]
the child of complainant, Dr. Sison suggested doing a DNA match.
BBB testified the she brought AAA to her grandmother, a hilot residing in XXX, Tarlac,
to consult her on the unusual palpitation on the mid-portion of complainant's throat and the
[35]
absence of her monthly period.
After examining complainant, the hilot told BBB that her
[36]
daughter was pregnant. AAA later revealed that she was raped by appellant.

BBB further

testified that she accompanied AAA to the police headquarters in YYY, Pangasinan to report
[37]
[38]
the incident.
Afterwards, the police brought complainant to YYY District Hospital
where Dr. James Sison, Medical Officer III of said hospital, conducted the examination on
complainant. On cross-examination, BBB testified that the family of appellant offered her
[39]
money to settle the case.
CCC, the father of AAA, was the lone rebuttal witness of the prosecution. In order to
rebut the allegation made by appellant's family that the present case was filed because
appellant's family did a poor job in preparing for the wedding of CCC's daughter DDD and
[40]
apellant's brother Carlito, CCC testified that on the contrary, the wedding went smoothly.
CCC further claimed that the family of appellant knelt before him crying and offered money to
[41]
settle the case.

Moreover, CCC testified that appellant left his house at 4:00 p.m. on

January 5, 2000.
On the other hand, the defense presented four witnesses, namely: Juanito Macaraeg
(Macaraeg), Albina Erguiza (Albina), Juanita and Joy.
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Macaraeg, the caretaker of the mango orchard, testified that he did not see appellant on
[42]
More specifically, Macaraeg emphasized that he did not see

any occasion in the orchard.
[43]
appellant on January 5, 2000.

However, on cross-examination, he testified that the house of

appellant is only a three-minute walk from the mango orchard and probably a minute if one
[44]
walks fast.
Albina, the mother of appellant, testified that on January 5, 2000, she was with appellant
at the house of CCC and BBB preparing for the wedding of CCC's daughter DDD and
appellant's brother Carlito. She said that they left the house of CCC at around 5:00 p.m.

[45]

Albina narrated that when they arrived home, at around 5:02 or 5:03 p.m., she sent appellant to
[46]
fetch a hilot, as the wife of appellant was having some labor pains.

She said that appellant

[47]
and the hilot arrived at around 5:30 p.m.
According to Albina appellant never left their
[48]
house.
On the day of the wedding, Albina testified that she had an altercation with BBB
[49]
She spoke to BBB and CCC
regarding the bills and that they never resolved their quarrel.
[50]
because she learned that they were falsely accusing appellant of raping AAA.

After talking

to BBB and CCC, she and her husband confronted appellant and asked if he had raped
[51]
complainant, which appellant denied.
Albina claimed that CCC and BBB were demanding
[52]
Albina said that she offered
P1,000,000.00 and that they later reduced it to P250,000.00.
[53]
P5,000.00 to BBB and CCC only to preserve their relationship as in-laws and for peace.
In sum, with the exception of the claim of AAA that she was raped by appellant, other
evidence presented by the prosecution did not identify appellant as the perpetrator of the
crime.
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Moreover, the testimonies of the witnesses for both the prosecution and the defense
conflict on certain points, more notably the claim by BBB and CCC that the family of
appellant offered to settle the case. This, however, was denied by Albina, who claimed that it
was BBB and CCC who demanded P1,000,000.00.
The offer of compromise allegedly made by Albina is critical to the case at bar in light of
law and jurisprudence that an offer of compromise in a criminal case may be received in
[54]
evidence as an implied admission of guilt.
In the case at bar, the offer of compromise was
first testified to by BBB on cross-examination, to wit:
Q.
A.

Is it not a fact that there was an offer by you to the mother of the accused that they pay
you 1 million and you have reduced it to P250,000.00?
No, sir, it was they who were the ones offering for settlement, but we never offer them
[55]
any settlement, sir.

On rebuttal, CCC corroborated the testimony of BBB that the family of appellant offered
to settle the case, to wit:
Q.

A.
Q.
A.

And according to Larry Erguiza as well as his witnesses they told the Honorable Court
that you and your wife are demanding from Larry Erguiza and his parents the amount of
one million pesos so that you will not file this case against the accused, what can you say
about that?
There is no truth about that, sir.
And what is the truth about it?
It was they who went to my house, they even knelt before me crying and they were
[56]
offering money, sir.

However, Albina, the mother of appellant, denied the foregoing allegations, to wit:
Q.
A.

What happened when you went to the house of BBB and CCC talking with them about
their problem of the alleged rape on AAA, their daughter?
They were asking for a settlement price for one million pesos but we have no money, sir.

Q.
A.

What did you do when they were asking one million pesos from you?
We told them that we do not have that money until they reduced the price to
P250,000.00 but we have no money because we are poor, sir.

Q.
A.

Were you around when BBB testified to the witness stand?
I was here, sir.
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Q.
A.

Did you hear what BBB said that you were the one offering money?
Yes, sir, I was here and I heard that.

Q.
A.

What can you say to that allegation of BBB?
That is not true, sir. She was saying that we were the ones offering money for one million
to them but she was telling a lie, it was they who were asking for one million pesos, sir.

Q.

What is your proof that is was they who are demanding the amount of one million and
reduced that to two hundred fifty thousand (P250,000.00)?
We already left because we cannot afford to give that much, sir.
Aside from the fact that you do not have money, was there any reason or what was your
other reason in going there?
Our reason in talking to them was that when Larry said that he did not commit the
alleged rape and so we went there to talk to them so that we could preserve our
relationship as in-laws even if it is for the sake of peace we could try our best to cope up
even P5,000.00 just for the sake of peace because our intention in going to their house
[57]
was to extract the truth, sir.

A.
Q.
A.

On cross-examination, appellant gave the following statements:
Q.
A.

Before the filing of this case with this Honorable Court, your parents and you were
pleading to the parents of AAA not to continue anymore the case, is it not?
Yes, sir, so that the case will not be filed and our relationship will not be destroyed, sir.

Q.
A.

In fact you asked your parents to do so, is it not?
No, sir. They were the ones who went to the house of AAA, sir.

Q.
A.

But the family of AAA did not agree to the pleadings of your parents that the case be not
filed anymore, is it not?
They will agree if we will pay then 1 million, but we do not have 1 million, sir.

Q.

Did you offer them 1 million?

A.

[58]
(Emphasis Supplied)
No, sir. They were the ones who told that to us.

The alleged offer of the parents of appellant to settle the case cannot be used against
appellant as evidence of his guilt. Appellant testified that he did not ask his parents to settle
the case. Moreover, appellant was not present when the offer to settle was allegedly made.
An offer of compromise from an unauthorized person cannot amount to an admission of
[59]
the party himself.
Although the Court has held in some cases that an attempt of the parents
[60]
we believe that the better
of the accused to settle the case is an implied admission of guilt,
rule is that for a compromise to amount to an implied admission of guilt, the accused should
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[61]
Moreover, it has been
have been present or at least authorized the proposed compromise.
held that where the accused was not present at the time the offer for monetary consideration
[62]
was made, such offer of compromise would not save the day for the prosecution.
In addition, the Court, in weighing the evidence presented, may give less weight to the
testimonies of Albina, on the one hand, and BBB and CCC, on the other, as they are related to
[63]
the appellant and the victim, respectively

Their testimonies relating to the offer of

settlement simply contradict each other. As a matter of fact, even the lower courts did not
consider the alleged offer of settlement in resolving the case.
Thus, the Court now considers the testimonies of Juanita and Joy.
Testimony of Juanita Angeles
Juanita, a hilot, testified that appellant fetched her at around 5:10 in the afternoon of
[64]
January 5, 2000.

She asserted that they arrived at the house of appellant at 5:30 p.m. She

[65]
Juanita said
said that appellant's wife gave birth at dawn at 3:00 a.m. of January 6, 2000.
[66]
that appellant was with her the entire time and never left the house.
Testimony of Joy Agbuya
For a better perspective on the testimony of Joy, it is necessary to repeat the testimony of
AAA. AAA testified that on January 5, 2000, she was accompanied by 12-year-old Joy and the
latter's brother Ricky Agbuya (Ricky) to the mango orchard at the back of the elementary
school to pick fallen mangoes. Further, complainant claims that she was left behind by Joy and
Ricky when her shorts got hooked to the fence and that while she was unhooking her pants
[67]
from the fence, appellant grabbed her and raped her.
This was however contradicted by Joy, to wit:
Q. How many times did you go to the mango orchard of Juanito Macaraeg?
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A.

Three (3) times, sir.

Q.

When you usually go to the mango orchard of Juanito Macaraeg, where did you met [sic]
with AAA?
In their house, I dropped by her house, sir.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Was there an occasion wherein you brought your brother Ricky when you went
with AAA to the mango orchard of Juanito Macaraeg?
No, sir.
Are we made to understand that Ricky, your brother did not go even once to the
mango orchard of Maning Macaraeg?
Yes, sir.
According to AAA in her sworn statement she stated that in [sic] January 5, 2000
you were with your brother Ricky and AAA in going to the mango orchard, what
can you say about that?
What she is saying is not true. I was not with my brother, sir. I did not tug him along
with me.
It is also said by AAA that you left her behind in
when her pants was hooked, what
No, sir I waited for her.

the mango orchard
can you say about that?

Are we made to understand Madam Witness, that there was no instance or never
that happened that you left her in the mango orchard alone?
No, sir, I waited for her and both of us went home together, sir.
Going back to the occasion wherein you were with AAA, who were with you in
going back home?
Just the two (2) of us, sir.
In your way home, where did you part or separate with each other?
[68]
In front of the store of auntie Beth, sir.

xxxx
Q.
A.

Is AAA your bestfriend?
Yes, sir.

Q.

Since you said that AAA is your bestfriend was there an occasion wherein she told you
that she was raped?
[69]
None, sir.
(Emphasis and underscoring supplied)

A.

On cross-examination, Prosecutor Ely Reintar elicited the following statements from
Joy:
Q.
A.

In the year 2000, when was the last time that you talked to AAA?
April, sir.
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Q.
A.

After April, you did not talk to AAA anymore?
No more, sir.

Q.
A.

Your friendship was severed?
Yes, sir.

Q.
A.

Will you please tell the Honorable Court why your friendship became severed?
Because she quarreled with me, sir.

Q.

And because you quarreled, that is the reason why you are now testifying against her?
[70]
Yes, sir.

A.

On re-direct examination, Joy clarified, thus:
Q.

A.

Madam Witness, you said that you have a quarrel with the private complainant,
AAA, will you please tell this Honorable Court what is the reason or cause of your
quarrel with AAA?
[71]
Because they wanted me to say another statement that I left AAA behind, sir.
(Emphasis supplied)

On re-cross examination, Joy gave the following answers to the questions of Prosecutor
Reintar:
Q.

You said that the reason for your quarrel is that they wanted you to change your
statement, that you left behind AAA, who are those they, that you are referring to?

INTERPRETER
No answer.
Witness
I, sir.
PROS. REINTAR
Q. Who told you to change your statement that you left AAA behind?
A.
Because they are saying that I will change my statement that I left AAA but I did
not sir.
Q.
A.

Who are these who are telling that?
They, sir.

Q.

Will you please mention them?
[72]
BBB, only her, sir.

A.

The testimony of 12-year-old Joy makes it impossible for the appellant to have raped
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AAA the way complainant narrated it, to wit:
Q.

A.

You try to understand clearly the question, Madam Witness, and may I repeat that, at the
time of the rape when according to you, you were the one raped, where were Joy and
Ricky Agbuya?
They left ahead of me because my short pants was hooked at the fence so I was left
behind, sir.

Q.
A.

Were you able to remove the pants of yours at the fence?
I was removing it sir, when he suddenly grabbed me.

Q.

And who is this person you are referring to as the one who grabbed you?
[73]
Larry Erguiza, sir.

A.

Put simply, complainant could not have been raped because Joy waited for complainant
when the latter’s shorts got hooked to the fence and thereafter both went home together. The
Court finds no cogent reason for Joy to lie and say that she had waited for complainant and
that they both went home together. She had nothing to gain for lying under oath. Moreover,
the records are bereft of any showing or claim that Joy was related to or was a close friend of
appellant or his family. On the contrary, Joy considers herself the “best-friend” and playmate
[74]
of complainant.
When Prosecutor Reintar questioned her as to her understanding of the oath she took,
[75]
Furthermore, Joy did
Joy answered, “That I will swear to God, sir. x x x The truth, sir.”
not succumb to pressure even as she was being conscientiously examined by Prosecutor
Reintar. Joy boldly testified that BBB, the mother of complainant, was forcing her to change
her statement.
The testimony of Joy clearly lays down the following facts which are damaging to the
case of the prosecution: first, that Joy did not leave behind AAA when the latter’s shorts got
hooked to the fence; and secondly, that Joy and AAA left the orchard, went home together and
separated at their Aunt Beth's house, indicating that no untoward incident, much less rape, was
committed by appellant at the time and place that complainant had testified on.
Necessarily, either Joy or AAA lied under oath. It was thus critical for the prosecution to
show that Joy gave false statements.
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Unfortunately for AAA, the prosecution miserably failed to rebut Joy’s testimony.
Neither complainant nor Ricky, BBB or any other witness was called to the witness stand to
refute Joy’s testimony. True, it is up to the prosecution to determine who to present as
[76]
witnesses.

However, considering that the testimony of Joy critically damaged the case of

the prosecution, it behooved the prosecution to present evidence to rebut the defense evidence.
Witnesses such as Ricky, AAA and BBB should have been presented by the prosecution to
demolish Joy's testimony. The testimony of Ricky is particularly significant, especially since
AAA claimed that he was with her and his sister Joy at the mango orchard on the day of the
alleged rape incident. The failure on the part of the prosecution to present Ricky or AAA
bolsters the defense evidence, that no rape happened on the date and time claimed by AAA.
The prosecution presented CCC, the father of complainant, as it's lone rebuttal
[77]
witness.
However, the testimony of CCC covered facts and issues not related to the
testimony of Joy. The testimony of CCC merely rebutted the allegation made by appellant's
family that the present case was filed because appellant's family did a poor job of preparing for
the wedding of CCC's daughter DDD and apellant's brother Carlito. To this, CCC testified
[78]
that on the contrary, the wedding went smoothly.
Furthermore, CCC claimed that the
[79]
In
family of appellant knelt before him crying and offered money to settle the case.
addition, CCC testified that appellant left his house at 4:00 p.m. on January 5, 2000. Thus, the
testimony of CCC did not in any way rebut the testimony of Joy.
Further, Joy testified that during the three times she went with AAA to the mango
[80]
orchard, the time was 1:00 p.m.
However, AAA testified that she went to the mango
[81]
The variance in the testimonies of Joy and AAA as to the
orchard with Joy at 4:00 p.m.
time they went to the mango orchard on the day of the alleged rape incident may be disregarded
as they are de minimis in nature and do not relate to the commission of the crime. There is a
common point uniting the testimonies of both Joy and AAA; that is, that both referred to the
day when AAA’s short got hooked to the fence.
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Moreover, assuming arguendo that the variance between the testimonies of AAA and Joy
as to the time they were together at the mango orchard is an indicia that AAA may have been
raped by appellant on a different day, not on January 5, 2000, to still impute to appellant the
crime of rape is not plausible.
The Court is not unmindful of the rule that the exact date of the commission of the crime
of rape is extraneous to and is not an element of the offense, such that any inconsistency or
[82]
discrepancy as to the same is irrelevant and is not to be taken as a ground for acquittal.
Such, however, finds no application to the case at bar. AAA and Joy may differ in their
testimonies as to the time they were at the mango orchard, but there could be no mistake as to
the actual day when AAA was supposed to have been raped; it was the day when AAA's shorts
got hooked to the fence at the mango orchard.
The RTC and CA unwittingly brushed aside the testimonies of Juanita and Joy and gave
full credence to the testimony of AAA. As a matter of fact, their probative weight were not
considered or evaluated in the text of the lower courts' decision.
As mentioned earlier, the prosecution could have rebutted the testimony of Joy, but for
some reason or oversight, it chose not to do so.
Consequently, in view of the unrebutted testimony of Joy, appellant’s defense of alibi
and denial assumes considerable weight. It is at this point that the issue as to the time that the
rape was committed plays a significant factor in determining the guilt or innocence of
appellant. This Court must therefore address this issue for a thorough evaluation of the case.
The Court takes note that Macaraeg, the caretaker of the orchard, testified that
appellant's house was only a minute away from the orchard if one would run.
As earlier mentioned, CCC testified that appellant left CCC's house at 4:00 p.m. on
January 5, 2000, contrary to the testimony of Albina that she and appellant left at 5:00 p.m.
AAA declared that the alleged rape took place after 5:00 p.m.
Q.

So at 4:00 o'clock you were at the house and you left and proceeded at the back of the
school to pick mangoes?
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A.

Yes, sir.

Q.
A.

That was already around 5:00 o'clock?
Yes, sir. I asked my companion Joy.

Q.
A.

What did you ask of her?
She was wearing a wristwatch and I asked Joy what time is it and when I looked at
[83]
(Emphasis Supplied)
her wristwatch, it was already 5:00 o'clock, sir.

Moreover, on cross-examination, AAA gave the following statements, to wit:
Q.
A.
Q.
A.

So it is almost 5:00 p.m. When you went to the mango orchard with Joy Agbuya and
Ricky Agbuya?
What I only know was that, it was already about 5:00 o'clock then, sir.
How many minutes did you consume in getting mangoes?
When we went there, we were not able to get some mango and when I asked sir what
was the time then and when I looked at the wristwatch, it was already 5:00 o'clock,
[84]
sir.
(Emphasis Supplied)

The testimony of Joy makes it impossible for AAA to have been raped at 4:00 p.m. or
5:00 p.m. or any time thereafter since it was not rebutted that Joy never left complainant at the
mango orchard even when AAA's shorts got hooked to the fence, and both went home together
without any other untoward incident.
This Court is not unmindful of the doctrine that for alibi to succeed as a defense,
appellant must establish by clear and convincing evidence (a) his presence at another place at
the time of the perpetration of the offense and (b) the physical impossibility of his presence at
[85]
the scene of the crime.
In the case at bar, although the orchard is just a minute away from the house of
appellant, in view of the testimony of the hilot Juanita that appellant was with her from 5:10
p.m. and never left his house from that time until his wife gave birth at 3:00 a.m.; and the
testimony of Joy that she never left AAA in the orchard and that they both went home together,
the defense of alibi assumes significance or strength when it is amply corroborated by a
[86]
credible witness.

Thus, the Court finds that appellant's alibi is substantiated by clear and

convincing evidence.

10/9/2014 3:36 PM

G.R. No. 171348

18 of 23

http://sc.judiciary.gov.ph/jurisprudence/2008/november2008/171348.htm

What needs to be stressed is that a conviction in a criminal case must be supported by
[87]
proof beyond reasonable doubt -- moral certainty that the accused is guilty.

The

conflicting testimonies of Joy and complainant, and the testimony of Juanita that corroborated
appellant’s alibi preclude the Court from convicting appellant of rape with moral certainty.
[88]
Faced with two conflicting versions, the Court is guided by the equipoise rule.
Thus, where the inculpatory facts and circumstances are capable of two or more explanations,
one of which is consistent with the innocence of the accused and the other consistent with his
guilt, then the evidence does not fulfill the test of moral certainty and is not sufficient to
[89]
support a conviction.
The equipoise rule provides that where the evidence in a criminal
case is evenly balanced, the constitutional presumption of innocence tilts the scales in favor of
[90]
the accused.
It is the primordial duty of the prosecution to present its side with clarity and persuasion,
[91]
so that conviction becomes the only logical and inevitable conclusion.
What is required of
[92]
Upon the prosecution's
it is to justify the conviction of the accused with moral certainty.
failure to meet this test, acquittal becomes the constitutional duty of the Court, lest its mind be
[93]
tortured with the thought that it has imprisoned an innocent man for the rest of his life.
WHEREFORE, the Decision dated November 18, 2005 of the Court of Appeals in
CA-G.R. CR H. C. No. 00763 is REVERSED and SET ASIDE. Larry Erguiza is
ACQUITTED and ordered immediately RELEASED from custody, unless he is being held
for some other lawful cause.
The Director of the Bureau of Corrections is ORDERED to implement this Decision
forthwith and to INFORM this Court, within five (5) days from receipt hereof, of the date
appellant was actually released from confinement.
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Costs de oficio.
SO ORDERED.

MA. ALICIA AUSTRIA-MARTINEZ
Associate Justice

WE CONCUR:

REYNATO S. PUNO
Chief Justice

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MINITA V. CHICO-NAZARIO
Associate Justice

RUBEN T. REYES
Associate Justice

I attest that the conclusions in the above Decision had been reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson, Third Division
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Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

*

In lieu of Justice Antonio Eduardo B. Nachura, per Raffle dated October 13, 2008.

[1]
Penned by Associate Justice Regalado E. Maambong with the concurrence of Associate Justice Rodrigo V. Cosico and
Associate Justice Lucenito N. Tagle; rollo pp. 3-19.
[2]
CA rollo, pp. 23-28.
[3]
The Supreme Court took note of the legal mandate on the utmost confidentiality of proceedings involving violence against
women and children set forth in Sec. 29 of Republic Act No. 7610, otherwise known as, Anti-Violence Against Women and
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x-----------------------------------------------------------------------------------------------x

DECISION
BRION, J.:

The subject of this mandatory appeal is the Decision dated July 28, 2005 of the Court of
[1]
Appeals (CA) in CA-G.R. CR.-H.C. No. 00149

which affirmed with modification the

decision dated March 22, 2004 of the Regional Trial Court (RTC), Branch 128, Caloocan City,
[2]
in Criminal Case Nos. C-54195, C-54196, and C-54197.
The RTC convicted accused[3]
appellant Catalino Mingming y Discalso

(Catalino) of three (3) counts of statutory rape

and imposed on him the penalty of reclusion perpetua for each count. The Informations (all
dated July 6, 1998) under which he was prosecuted read:
Criminal Case No. C-54195
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That sometime on (sic) May, 1998 in Caloocan City, Metro Manila, and
within the jurisdiction of this Honorable Court, the above-named accused, did
then and there willfully (sic), unlawfully and feloniously succeeded in sexually
abusing or having sexual intercourse with one AAA, a virgin, and 10 years of
age.
Contrary to Law.

Criminal Case No. C-54196
That on or about the 29th day of June, 1998 in Caloocan City, Metro
Manila, and within the jurisdiction of this Honorable Court, the above-named
accused, did then and there willfully (sic), unlawfully and feloniously succeeded
in sexually abusing or having sexual intercourse with one AAA, a virgin, and 10
years of age.
Contrary to Law.
and,
Criminal Case No. C-54197
That on or about the 29th of June, 1998 in Caloocan City, Metro Manila,
and within the jurisdiction of this Honorable Court, the above-named accused,
did then and there willfully (sic), unlawfully and feloniously succeeded in
sexually abusing or having sexual intercourse with one AAA, a virgin and 10
years of age.
Contrary to Law.

Catalino was arraigned on September 1, 1998 with the assistance of counsel and
pleaded “not guilty” to the charges. At the trial on
[4]
presented

testimonial

and

the merits, the prosecution

[5]
documentary evidence, while the defense relied on

denial and alibi testified to by the accused himself.
ANTECEDENT FACTS
[6]
Ten-year old AAA and her younger brother, CCC, were residents of Barangay Deparo,
Caloocan City. They lived in the house of Alfonso Obispo (Alfonso) to whom their father
entrusted their care. Catalino was their neighbor.
Sometime in May 1998 at noontime, AAA answered the call of nature outside Alfonso's
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[7]
She went to a vacant lot behind a Petron gas station located away from Alfonso’s
house.
house. While there, Catalino appeared, grabbed and pulled her right ankle, causing her to fall
to the ground. AAA tried to break away but Catalino clung to her ankle and pulled her to a
portion of the lot with tall grasses where he laid her down on bundles of wood (pahigang
kahoy). To subdue her, Catalino covered her mouth and poked a kitchen knife at her neck, at
the same time undressing her by removing her shorts and panty. Thereafter, he removed his
own shorts, placed himself on top of AAA, and proceeded to have sexual intercourse with her
by inserting his penis into her vagina. During the sexual intercourse, Catalino held AAA's
hands to prevent her from pushing him. Done with the act, he threatened her, “Huwag kang
[8]
magsusumbong, papatayin ko kayo.” AAA went home and kept what transpired to herself.
The incident was repeated in the morning of June 29, 1998 when Catalino tricked AAA
into going to his house, ostensibly to get money for cigarettes he had ordered AAA to buy.
[9]
Catalino followed her and there, pulled her and again threatened her with a knife.

He then

undressed her and himself, and proceeded to have sexual intercourse with her. The sexual
abuse was repeated on the same day before AAA went home.
This time, AAA reported the incidents to the Obispos. Alfonso, his son (Joel
[10]
Obispo)
and AAA reported the rapes to then Barangay Executive Officer Humphrey
[11]
[12]
who endorsed the report to the police. SPO1 Emilio E. Mabalot
conducted
Durana,
the police investigation and thereafter referred AAA to Dr. Anthony Llamas, a Philippine
National Police medico-legal officer, for medical examination.

The genital examination

disclosed a deep-healed laceration at the 6 o’clock position of her hymen indicating that she
[13]
was no longer a virgin. The Initial Laboratory Report

dated July 2, 1998 states:

GENITAL:
... On separating the same disclosed a congested posterior fourchette and
a membranous-type hymen with a deep healed laceration at the 6[o]' clock
position. External vaginal orifice admits the tip of the examiner's smallest finger.
CONCLUSION:
Subject is in non-virgin state physically.
There are no external signs of application of any form of physical
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[14]
trauma.

[15] the mother of AAA learned that her daughter had been
,
sexually molested
BBB,
when she received a letter from the Department of Social Welfare and Development, Caloocan
City. She allegedly suffered mental anguish for what happened to AAA and also incurred
expenses in filing cases against Catalino.
[16]
Catalino denied raping AAA although he admitted knowing her.

He claimed that he

[17]
seldom saw her since he went to work early and came home late.

He further claimed that at

the time of the alleged first incident, AAA had been with her father and only returned to the
[18]
Obispos on June 20, 1998.

He also claimed that the cases were filed against him because
[19]

he refused to lend the P3,000.00 that the Obispos needed for their rental payment.

In fact,

Joel Obispo even remarked to him that “Madamot ka, may mangyayari sa inyo.” It was after
that incident that Alfonso and Joel had him arrested on the charge of raping AAA. They
[20]
brought him to the barangay office where a tanod boxed him to force him to admit the rape.
The RTC rejected Catalino's defenses of denial and alibi and found him guilty of three
[21]
counts of rape. On appeal,

the CA affirmed Catalino's conviction with a modification on

[22] T
he dispositive portion of the appellate court's decision states:
the award of damages.
WHEREFORE, premises considered, the decision of the court a
quo finding Catalino Mingming y Discalso guilty of three (3) counts of Statutory
rape is AFFIRMED with the MODIFICATION that the accused-appellant is
sentenced to suffer the penalty of three (3) reclusion perpetua to be served
successively and that the accused-appellant is ordered to pay the victim, for each
count of rape, the amount of P50,000.00 as civil indemnity and P25,000.00 as
exemplary damages, in addition to the P50,000.00 moral damages awarded by
the trial court.
Costs against the accused-appellant.
[23]
SO ORDERED.
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The CA affirmed the RTC decision on the basis of AAA's testimony which it found
credible. The CA, in this regard, said:
The testimony of AAA is positive while that of the accused is negative.
The positive prevails over the negative. Being a ten-year old minor, AAA, a
victim of sexual assault, is credible. She has not yet absorbed the wiles of the
world. Her testimony, considering her very young age, was straightforward and
candid. It is sufficient to convict the accused.
xxx

xxx

xxx

.... The spontaneity with which the victim has detailed the incidents of
rape, the tears she has shed at the stand while recounting her experience, and
her consistency almost throughout her account dispel any insinuation of a
rehearsed testimony. The eloquent testimony of the victim coupled with the
medical findings attesting to her non-virgin state, should be enough to confirm
[24]
the truth of her charges.

At the same time, the CA disbelieved Catalino’s defense that AAA had ill motives and was
influenced by Joel Obispo who bore a grudge against Catalino. The CA took note that it was
[25]
AAA herself who caused the filing of the cases against him.
Similarly, the CA discredited
the defense's argument that the absence of injuries negated the commission of rape; to the CA,
the physical evidence, as established from the medical findings of Dr. Llamas, corroborated her
[26]
testimony that she had been raped.
The CA noted that rape can be established even in the
absence of external signs or physical injuries or a medical finding relating to such fact as
[27]
these are not indispensable requisites in proving a crime of rape.
Catalino filed the present petition after the CA denied his motion for reconsideration in
its Resolution dated May 8, 2006.

ASSIGNMENT OF ERRORS
Catalino argues that the CA committed the following errors:
1. giving credence to the speculative, incredible, and inconsistent testimony of the
private complainant; and
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2. finding him guilty beyond reasonable doubt of the crime charged.
[28]
Jointly discussing these issues in his Brief,

Catalino highlights the errors committed

by both the CA and the RTC in believing AAA's testimony. He phrased this argument in the
[29]
following terms:
In prosecution for rape, the testimony of the victim is generally
scrutinized with great caution for the crime is usually known to her and the
rapist (People vs. Ibay, 312 SCRA 153). In the case at bar, the private
complainant's testimony is not convincing.

He advances the view that AAA's testimony suffered from serious flaws that should generate
disbelief for being contrary to human experience. Catalino further submits that: AAA's failure
to report the rape; her lack of physical injuries; her testimony that he was holding a knife on
one hand, and at the same time covering her mouth with the other while he was undressing her;
and that she even went to his house after the first incident – all demonstrate the incredibility of
her testimony. Catalino posits that the rape charges against him were concocted by AAA
[30]
because she was mad at him.
He particularly emphasizes that the medical findings of Dr.
Llamas showed that a mere three (3) days after the alleged rape, the laceration found in AAA's
[31]
genital organ was already healed,

thus medically giving lie to the rape charge.

Catalino finally avers that his defenses of denial and alibi have been amply established
and should not be disregarded given that the private complainant’s credibility is doubtful.
The Office of the Solicitor General maintains the correctness of Catalino's conviction as
the prosecution’s evidence -- premised on the credible testimony of AAA -- established his
guilt beyond reasonable doubt on all three counts of statutory rape.
OUR RULING
We affirm Catalino’s conviction in Criminal Cases No. C-54195 and No. C-54196
but acquit him in Criminal Case No. C-54197.
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In undertaking this appellate review, we shall be guided by the outlined considerations
[32]
and by the principle that an appeal opens the entire case for review.
First, the accused enjoys the constitutional presumption of innocence until final
conviction; conviction requires no less than evidence sufficient to arrive at a moral certainty of
guilt, not only with respect to the existence of a crime, but, more importantly, of the identity of
the accused as the author of the crime.
Second, the prosecution's case must rise and fall on its own merits and cannot draw its
strength from the weakness of the defense.
Third, in rape cases, since the conviction of the accused is usually based on the
accusation and testimony of the victim-complainant, her testimony should be scrutinized with
utmost caution and must show clearly and definitely the commission of the rape and the
identity of its perpetrator.
Fourth, the assessment of the credibility of the prosecution witnesses, in general, and of
the rape complainant, in particular, is a duty firmly lodged on the trial judge owing to his
unique position; he sees, perceives and appreciates details in the case that an appellate
reviewing court is realistically deprived of. Accordingly, utmost credit is given to the trial
judge's findings in the absence of any showing that he misappreciated, misapprehended, or
overlooked any evidentiary fact or circumstance material to the outcome of the case.
Lastly, Catalino was charged with and convicted of three counts of statutory rape that,
although tried jointly, must be treated and viewed as separate and distinct from each other.
Thus, the elements of the offense must be proven for each count of rape, save only for the
element of age which runs commonly for the three counts.
Statutory rape is committed by sexual intercourse with a woman below twelve years of
[33]
age regardless of her consent, or the lack of it, to the sexual act.

Proof of force,

intimidation or consent is unnecessary; they are not elements of statutory rape; the absence of
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[34]
At that
free consent is conclusively presumed when the victim is below the age of twelve.
age, the law presumes that the victim does not possess discernment and is incapable of giving
[35]
intelligent consent to the sexual act.

Thus, to convict an accused of the crime of statutory

rape, the prosecution carries the burden of proving: (1) the age of the complainant; (2) the
identity of the accused; and (3) the sexual intercourse between the accused and the
complainant.
The prosecution presented proof of the presence of the required elements. The age of
AAA, who was only 10 years old at the time of the incidents complained of, is shown by her
Birth Certificate; she was born on May 3, 1988

[36]

while the alleged rapes were committed in

May and June 1998. On the other hand, the prosecution established Catalino’s identification
[37]
AAA categorically
as the perpetrator through the victim’s positive identification in court.
testified to the act of sexual intercourse, identifying the perpetrator in the process.

By

established jurisprudence, sexual intercourse is shown by proof of entry or the introduction of
the male organ into the female organ; rape is consummated by the mere “touching” or “entry”
of the penis into the labia majora or the labia minora of the pudendum of the victim’s
[38]
genitalia.
The required physical act and its surrounding details were described by AAA
when she testified as quoted below.
On the first rape in May 1998, she stated:
Q
A

When Taling pulled you in the grassy portion at the back of the Petron,
what did he do next?
Taling undress[ed] me, sir.

Q
A

What were you wearing then?
I was wearing short[s] and T-shirt.

Q
A

Did he remove all your clothings?
Yes, sir. [TSN, January 26, 1999, p. 7]
x

Q
A

x

x

You said that Taling removed his shorts, after Taling removed his shorts,
what did he do next?
He inserted his penis, sir.
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Q
A

Where did he insert his penis?
He inserted his penis into my vagina.

Q
A

And when he inserted his penis into your vagina, what is your position
then?
I was lying, sir.

Q
A

And when he inserted his penis into your vagina, how did you feel?
It was painful, sir.[Id., p. 8]

On the second rape committed on June 29, 1998, AAA averred:
Q
A

And when he pulled you inside his house, what happened next?
He did something bad to me.

Q
A

Will you tell us what was bad that he did to you?
He again raped me, sir.

Q
A

When you said he again raped you, what do you mean rape?
He undressed me, sir.

Q
A

And what were you wearing then?
I was wearing T-shirt and shorts.

Q
A

And what clothing did he remove[d] from you?
My shorts and panty.

Q
A

And after he removed your shorts and panty what did he do next?
He also undressed himself.
x

Q
A

x

x

After removing his shorts, what did he do next?
He inserted his penis, sir. [Id., p. 15]

Fiscal Ralar to Witness Q
A

Where did he insert his penis?
[In]to my vagina. [Id., p. 16]

Catalino’s plea for exoneration
Catalino mainly argues that AAA’s testimony is not believable. Arrayed against each
other, however, his version of events do not measure up to the same level of credibility that

10/9/2014 3:47 PM

G.R. No. 174195

10 of 22

http://sc.judiciary.gov.ph/jurisprudence/2008/december2008/174195.htm

AAA’s version has attained for being sincere, consistent, and fully in accord with common
human experience.
First, Catalino attacks AAA’s testimony for her delay in reporting the rape.

This

imputed delay, however, can only refer to the rape that occurred in May 1998; she reported the
rapes of June 29, 1998 on the same day they were committed. In any case, we do not believe
that delay in reporting a rape should directly and immediately translate to the conclusion that
the reported rape did not take place; there can be no hard and fast rule to determine when a
delay in reporting a rape can have the effect of affecting the victim’s credibility. The heavy
psychological and social toll alone that a rape accusation exacts on the rape victim already
speaks against the view that a delay puts the veracity of a charge of rape in doubt. The effects
of threats and the fear that they induce must also be factored in. At least one study shows that
the decisive factor for non-reporting and the failure to prosecute a rape is the lack of support familial, institutional and societal - for the rape victim, given the unfavorable socio-cultural
[39]
and policy environment.
All these, to our mind, speak for themselves in negating the
conclusion that a delay in reporting a rape is per se sufficient basis to disbelieve an allegation
of rape. The more reasonable approach is to take the delay into account but to disregard it if
there are justifiable explanations for the victim’s prolonged silence.

In the present case, it appears that AAA was ready to suffer the first rape in silence had it
not been from the succeeding sexual attacks that forced her to seek the Obispos’ assistance.
[40]
This was apparent from her testimony when she declared:
Fiscal Ralar to Witness -Q

Before Taling left when (sic) he sexually abused you at

the back

of Petron, did he threaten you?
A

Yes, sir.

Q

How did he threaten you?

A

He told me that he will kill us.
x

Q

x

x

Why did you not tell your lolo Alfonso what Taling

did to you?
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A

I was afraid.

Q

To whom are you afraid?
Taling.

Q

Why were you afraid?

A

Because he threatened us sir. [TSN, January 26, 1999, p. 11]

Thus, due to the threats, she remained silent and only broke it when the accused repeated the
sexual attack. Apparently, the subsequent attacks brought her silence to the breaking point,
forcing her to come out in the open to prevent and avoid further repetitions.

Second, Catalino’s second argument focuses on what he saw as incompability between
the physical (medical) evidence and AAA’s testimony since she had healed lacerations when
she was medically examined on July 2, 1998 or 4 days after the June 29, 1998 incidents.

This argument assumes that the healed laceration pertains to the June 29, 1998 attacks
and forgets that before us are three incidents of rape, the first one occurring at least a month
earlier (in May 1998). Additionally, the absence of fresh lacerations in the victim’s hymen
[41]
does not negate sexual intercourse, nor does it prove that she was not raped;
a hymenal
laceration or its absence is merely corroborative evidence that is not indispensable to a finding
of rape. In the words of the Solicitor General, whether the private complainant sustained
injuries other than that noted on her hymen by reason of the commission of the crimes is a
[42]
collateral matter.

[43]
It had nothing to do with proving the elements of the crime.
What

is essential is proof of carnal knowledge between the accused and the victim, i.e., that there be
[44]
at least penile contact with the latter’s labia even without the laceration of her hymen.
Ultimately, a conviction for rape rests on the complainant’s testimony on the details of the
crime. If her testimony meets the test of credibility, that alone is sufficient to convict the
[45]
accused.
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Third, AAA’s presence in Catalino’s house (where the second and third rapes allegedly
took place) on June 29, 1998 despite having suffered an earlier rape, has to be viewed in the
larger context of Catalino’s relationship with AAA in order to be fully understood as a
circumstance that should not adversely affect AAA’s credibility.

AAA’s testimony shows that even before the first rape incident, she was already afraid of
Catalino who was a frequent visitor of the Obispos being a drinking buddy of Joel
[46]
Obispo.
She became afraid of him when he got mad at her for not obeying his orders to
[47]
This fear reached the point when she could no longer obey his orders because
buy liquor.
[48]
This fear was further heightened when he threatened
she was already “too afraid” of him.
[49]
to kill them after the first rape.

It was under these circumstances that the rapes of June 29, 1998 took place. AAA
testified that in the morning of that day, she passed by Catalino’s house and she saw him there
[50]
doing nothing.

At around 8 a.m. of that same day, she and her little brother were alone in

the Obispo house when Catalino came on the pretext of asking her to buy cigarettes for him.
[51]
At the same time, he asked her to get the money (for the cigarettes) at his house.
Despite
her fears (Kinabahan po ako!), she did as she was told. It was while at Catalino’s house that
she was attacked.

These facts sufficiently explain why AAA was at Catalino’s house in the morning of
June 29, 1998. Plainly and simply, she was a defenseless young girl subdued into obedience
and submission by a very much older man who had lust in his heart and his loins. The age
disparity alone – AAA’s 10 years and Catalino’s 50 years – speaks volumes about this power
relationship and how it facilitated the sexual attacks that took place.

Fourth, Catalino tries to impress upon this Court that AAA filed a rape case because
she was mad at him. This argument, however, is not supported by evidence on record and is in
fact contradicted by Catalino’s own testimony that he had little interaction with AAA because
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[52]
In the normal course of things, anger happens or is aroused by a
he was always at work.
specific reason; such reason will hardly exist if one has very little interaction with another.
Catalino’s failure to effectively cite an ill motive for AAA’s charges, to our mind, all the more
strengthens AAA’s credibility and the validity of her charges.

Catalino also contradicts himself when he claimed that the grudge Joel Obispo bore
against him is the reason for the rape charges laid; later in his testimony, he admitted that he
did not know of any person who would convince AAA to accuse him of rape.[53] Separately
from this contradiction, we simply cannot believe that a woman in her right mind would lend
her name and concoct a story of repeated rapes to serve the ends of another person’s grudge.
Even at her young age, AAA knew that the rapes she suffered carry a stigma of shame. For her
to come out in the open and publicly describe her experience at a trial can only be taken as a
[54]
badge of her sincerity and the truth of her charges. As we held in People v. Dimaano:
The revelation of an innocent child whose chastity has been abused deserves full credit,
as her willingness to undergo the trouble and the humiliation of a public trial is an
eloquent testament to the truth of her complaint. In so testifying, she could only have
been impelled to tell the truth, especially in the absence of proof of ill motive.

Denial and alibi

Our judicial experience teaches us that denial and alibi are the common defenses used in
rape cases. Sexual abuse is denied on the allegation that the accused was somewhere else and
could not have physically committed the crime. We have always held that these two defenses
are inherently weak and must be supported by clear and convincing evidence in order to be
believed. Moreover, being negative defenses, they cannot prevail over the positive testimony
[55]
of the complainant.

For alibi to prosper it is not enough for the defendant to prove that he was somewhere
else when the crime was committed; he must likewise demonstrate that it was physically
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[56]
Alibi necessarily fails
impossible for him to have been at the scene of the crime at the time.
when there is positive evidence of the physical presence of the accused at the crime scene.

As the evidence stands, AAA has shown that Catalino was a neighbor whom she knew
[57]
because he was a regular visitor of the Obispos and a “drinking buddy” of Joel Obispo;
[58]
that Catalino was the one who raped her at a vacant lot at noontime in May 1998;

and it

was Catalino who again sexually assaulted her at his (Catalino’s) house in the morning of June
[59]
29, 1998.
AAA’s identification of Catalino as the rapist was positive, clear and categorical.

As against these assertions is Catalino's alibi that he was in Sangandaan, Caloocan City
[60]
We take judicial notice that Quezon City and
(his place of work) at the time of the rape.
Caloocan City are directly adjoining cities whose distance from one another does not render it
impossible for Catalino to have been at the scene of the rape in the May 1998 rape. We agree,
too, with the CA’s finding that, even granting he was at work on June 29, 1998, his alibi that he
was in Sangandaan, Caloocan City cannot be given merit because Sangandaan is within the
vicinity of the crime scene. He could have easily been at the scene of the crime at the time of
[61]
its commission.
We likewise give little weight to his claim that he was at work during the
June 29, 1998 incidents. This is an uncorroborated claim as he even failed to show by
[62]
evidence that he was in fact employed.

Criminal liability

From the evidence presented, we hold that the prosecution amply established the age of
the victim. She was ten years old on the dates of the rapes charged as evidenced by her Birth
Certificate.

The prosecution likewise adduced sufficient evidence showing the sexual intercourse
between Catalino and AAA on the first and second rapes (i.e., one in May 1998 and another on
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June 29, 1998). We see no reason to doubt the sincerity of AAA’s testimony regarding
Catalino’s sexual attacks. As we have ruled in not a few cases, when a woman, more so if she
is a minor, says she has been raped, she says, in effect, all that is necessary to prove that rape
[63]
was committed.

Courts usually give greater weight to the testimony of a girl who is a victim

of sexual assault, especially a minor, because no woman would be willing to undergo a public
trial and put up with the shame, humiliation and dishonor of exposing her own degradation;
[64]
she does so only in her desire to rectify an injustice and to punish the offender.
However, we find no evidence of sexual intercourse or penile penetration with respect to
the third rape. We stress in this regard that Catalino stands charged and convicted of rape in
three criminal cases. For each of these cases, the prosecution must present evidence sufficient
to overturn the constitutional presumption of innocence that the accused enjoys as a matter of
right. A finding of rape is a conclusion of law that must be supported by clear and convincing
evidence of the facts constituting the elements of the crime. Thus, the prosecution must adduce
evidence of sexual intercourse in each of the rapes charged.
In the present case, the testimony of AAA on the second and third rape charges
immediately followed each other. When the prosecution asked the complainant, what she meant
by the word rape, she merely replied that she was “undressed” by Catalino. Follow-up
questions had to be asked by the prosecutor to establish that there was penile penetration of
Catalino's male organ into AAA’s vagina during the second rape, while no such questions were
asked with respect to the third rape.[65] AAA’s testimony with respect to the third rape charge
merely stated:
Q
A

How many times did accused Taling rape you on June 29, 1998?
Two times, sir. [TSN, January 26, 1999, pp. 16-17]

Fiscal Ralar to Witness Q
A

In what place did he rape you for the second time?
In his house, sir.
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Q
A

At what time did the accused rape you for the second time?
Also at that time sir. [Id., p. 17]

[66]
In People v. Contreras,
the absence of conclusive proof of the carnal knowledge –
that there was introduction of the accused’s male organ to the complainant’s vagina -- led to
the acquittal of the accused in one count of rape. Viewed in this light, we find Catalino's
acquittal on the third rape charge to be in order.

In making this conclusion, we are keenly aware that without proof of penetration, the
[67]
Attempted
crime committed may still constitute attempted rape or acts of lasciviousness.
rape, however, requires that the offender commence the commission of rape directly by overt
acts but does not perform all the acts of execution by reason of some cause or accident other
[68]
than his own spontaneous desistance.
The prosecution must, therefore, establish the
following elements of an attempted felony:
1.
The offender commences the commission of the felony
directly by overt
acts;
2.
He does not perform all the acts of execution which should
produce the
felony;
3.
The offender’s act be not stopped by his own spontaneous desistance;
4.
The non-performance of all acts of execution was due to
cause or accident
[69]
other than his spontaneous desistance.

The evidence on record does not show that the above elements are present, The detailed acts of
execution showing an attempt to rape are simply lacking. Thus, we cannot hold Catalino liable
for attempted rape.
In the same manner, neither can we hold him liable for acts of lasciviousness under
Article 336 of the Revised Penal Code, as amended. This crime requires proof of the existence
of the following elements:
1. That the offender commits any act of lasciviousness or
2. That it is done under any of the following circumstances:
a. By using force or intimidation; or

lewdness.
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b. When the offended party is deprived of reason or otherwise
unconscious; or
c. When the offended party is under 12 years of age.
[70]
3. That the offended party is another person of either sex.

While the second and third elements of the offense are sufficiently established, the element of
lascivious conduct or lewd act on the part of the accused is not supported by the available
evidence.

Hence, we cannot conclude that Catalino committed acts of lasciviousness as

defined and penalized under the Revised Penal Code.
The Proper Penalty
Statutory rape is penalized under Article 266-A(1), paragraph (d) of the Revised Penal
Code, as amended by Republic Act No. 8353 or the Anti-Rape Law of 1997. The crime carries
the penalty of reclusion perpetua unless attended by the qualifying circumstances defined
under Article 266-B.
In the present case, evidence confirms the use of deadly weapon (a knife) during the
commission of the offense, this should be a qualifying circumstance that would raise the
imposable penalty to reclusion perpetua to death. We cannot, however, recognize this
circumstance as qualifying. When the law or rules specify certain circumstances that can
aggravate an offense, or circumstances that would attach to the offense a greater penalty than
that ordinarily prescribed, such circumstances must be both alleged and proved to justify the
[71]
imposition of the increased penalty.
When a circumstance is not so alleged, it cannot affect
the penalty and the corresponding civil liabilities in line with our ruling in People v.
[72]
Nuguid

[73]
and People v. Sagarino.

On the basis of this analysis of the applicable law, we find that the CA and the RTC
correctly imposed the penalty of reclusion perpetua for each of the first and second rapes.
We also sustain the awards of civil indemnity, moral damages and exemplary damages in the
[74]
Civil indemnity is
two cases in accordance with prevailing jurisprudence on the matter.
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[75]
awarded upon the finding of rape.

Similarly, moral damages are awarded to rape

complainants without need of pleading or proof of its basis; the law assumes that a rape
complainant actually suffered moral injuries entitling her to the

[76]
award.

Exemplary

damages, on the other hand, are awarded in rape cases to serve as deterrent against the
[77]
commission of this bestial offense.
Catalino’s acquittal of the third rape charged necessarily carries the deletion of the
accompanying awards of civil indemnity and damages made by the lower courts.
WHEREFORE, premises considered, we hereby AFFIRM the decision dated July 28,
2005 of the Court of Appeals in CA-G.R. CR.-H.C. No. 00149 insofar as it finds Catalino
Mingming y Discalso guilty of statutory rapes in Criminal Cases No. C-54195 and No.
C-54196. We REVERSE and SET ASIDE his conviction in Criminal Case No. C-54197.
SO ORDERED.
ARTURO D. BRION
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING

Associate Justice
Chairperson

CONCHITA CARPIO MORALES
Associate Justice

DANTE O. TINGA
Associate Justice
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Republic of the Philippines
SUPREME COURT
Manila

SECOND DIVISION
PEOPLE OF THE PHILIPPINES,
Plaintiff-Appellee,

G.R. No. 180501
Present:

- versus -

QUISUMBING, J., Chairperson,
CARPIO MORALES,
TINGA,
VELASCO, JR., and
BRION, JJ.

ROGER MENDOZA y DELA CRUZ, Promulgated:
Accused-Appellant.
December 24, 2008
x-----------------------------------------------------------------------------------------x
DECISION
VELASCO, JR., J.:
This is an appeal from the Decision dated June 29, 2007 of the Court of Appeals (CA) in
CA-G.R. CR-H.C. No. 00651, modifying the Decision dated October 27, 2004 of the Regional
Trial Court (RTC), Branch 276 in Muntinlupa City in Criminal Case No. 00-410. The RTC
adjudged accused-appellant Roger Mendoza guilty of rape.
The Facts
On April 28, 2000, accused-appellant was charged with rape in an Information which
reads as follows:
That on or about the 25th day of April 2000, in the city of Muntinlupa, Philippines and
within the jurisdiction of this Honorable Court, the above-named accused, with lewd design,
with force, intimidation and grave abuse of confidence, accused being employed as a driver in
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[1]
the business of the father of [AAA],
a six (6) year old minor, did then and there willfully,
unlawfully and feloniously insert his finger inside the latter’s vagina against the will and
consent of the said complainant.
[2]
Contrary to law.

When arraigned, accused-appellant entered a plea of not guilty.
During trial, the prosecution presented AAA and both her parents as witnesses.
Accused-appellant appeared as the lone witness for the defense.
The gist of AAA’s account of the incident is as follows: It occurred in the early
afternoon of April 25, 2000 after her parents had left for work. She was then six (6) years old.
At home with her on that day was the maid and accused-appellant, who was reapplying as
family driver. As she was playing with the water hose in the garage, her dress got wet forcing
her to repair to her room to change. Accused-appellant followed. Once inside the room,
accused-appellant tried to undress her, tightly held her hands, and told her to lie in the bed. He
thereupon pulled her panties down. In reaction, she pulled it up but accused-appellant quickly
pulled it down again. It was at this moment when, according to AAA, accused-appellant
touched her vagina with his fingers and kissed her on the left cheek. All the while, he
repeatedly assured her of being her friend and that they were just playing the mother-and-father
roles. Shortly after, she ran to her parents’ room and locked the door. Accused-appellant
followed but left after AAA ignored his insistence to continue with the father-mother game.
Later in the evening, AAA told her parents about her ordeal, after which they reported
the matter to barangay officials and the police. AAA was then asked to undergo a medical
[3]
examination.
In the course of her direct examination, AAA was presented a sketch of a female body to
assist her pinpoint what part of her body accused-appellant touched. In response, she shaded
[4]
the area in between the legs of the female figure.
AAA’s father testified that accused-appellant first applied as a driver in 1995. He came
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back to reapply on April 24, 2000, was asked to drive on that day, and stayed for the night.
The following morning, her father left early for work leaving the still sleeping applicant
behind.
The father narrated what his daughter disclosed when he arrived home from work,
adding that, when he routinely called the house at about 3:00 in the afternoon, the answering
AAA called accused-appellant “bastos” and explained why so.
AAA’s mother corroborated for the most part her husband’s testimony. She attested that
AAA was only six years old when it happened.
Testifying in his defense, accused-appellant admitted to being at AAA’s family home on
April 24, 2000 and staying overnight. He remained in the house the following day waiting for
AAA’s father to return so he could collect what he earned for a day’s work. To while his time
away, he went outside to watch and talk to persons doing road repair work. And while outside,
he suddenly felt water falling upon him. As it turned out, AAA was playing in the yard with the
[5]
water hose aimed at him, which he did not mind.

She continued to play with the hose and

ended up flooding the garage. Thereafter, he asked the road workers about the possibility of
working with them only to be told he would need a barangay clearance. He then left, returning
a few days later to submit his clearance to the workers’ foreperson and to collect his one-day
salary. According to accused-appellant, AAA’s father was so angry at him for not waiting last
April 25, 2000 that he pushed accused-appellant and banged his head against the garage wall.
After AAA’s mother pacified her irate husband, barangay officials arrived and brought
accused-appellant to the police station.

Once there, accused-appellant was charged with

molesting AAA, who, however, did not say anything at the police station; it was her mother
who answered all the questions of the police investigator. He was charged with fingering the
sexual organ of AAA. He denied the accusation, asserting that he did not touch the child, being
[6]
outside their house on the day in question watching men doing road repair work.
On October 27, 2004, the RTC rendered judgment finding accused-appellant guilty of
rape. The dispositive portion of the RTC’s decision reads:
Under these declarations and these statutes, the Court is convinced that the crime of
Rape has been committed by accused ROGER MENDOZA Y DELA CRUZ as defined and
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penalized by the aforesaid laws. He is therefore sentenced to suffer imprisonment for all of his
natural life or to life imprisonment. This sentence will be served at the New Bilibid Prison,
pending appeal should he desire to so appeal. The Jail Warden is therefore directed to commit
the said Accused, to the said prison.
[7]
It is SO ORDERED.

Accused-appellant appealed the RTC decision to the CA. Before the appellate court,
accused-appellant raised the following errors allegedly committed by the trial court: (1) in not
dismissing the case on account of the violation of his right to speedy trial; (2) in considering
the prosecution’s testimonial evidence which was not formally offered; and (3) in convicting
him for rape without the prosecution presenting proof of his guilt beyond reasonable doubt.

As preliminarily indicated, the CA modified the RTC’s decision, the modification
consisting of downgrading the crime to and finding accused-appellant guilty of acts of
lasciviousness, a crime which is necessarily included in the offense charged in the underlying
Information. The fallo of the CA decision dated June 29, 2007 reads, as follows:
WHEREFORE, in light of all the foregoing, the October 27, 2004 Decision of the
Regional Trial Court of Muntinlupa City, Branch 276 in Criminal Case No. 00-410 finding
accused-appellant guilty of the crime of rape and sentencing him to life imprisonment, is
hereby MODIFIED. Accused-appellant Roger Mendoza y De La Cruz is found guilty beyond
reasonable doubt of the crime of acts of lasciviousness, as defined and penalized under article
336 of the Revised Penal Code, in relation to Article III, Section 5 (b), of Republic Act No.
7610, and is sentenced to suffer the indeterminate penalty of 12 years and 1 day of reclusion
temporal, as minimum, to 15 years, 6 [months] and 20 days of reclusion temporal as maximum
and to pay the victim the amount of P30,000.00.
[8]
SO ORDERED.

The CA predicated its modificatory disposition on the interplay of the following
premises: The RTC hastily concluded that rape was committed because there was insertion by
[9]
The records, however, show that
accused-appellant’s finger into the private part of AAA.
[10]
The medical
accused-appellant merely stroked the external surface of AAA’s vagina.
findings also showed that there was no physical manifestation of insertion into AAA’s vagina,
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[11]
bolstering the inference that no insertion took place.
On July 12, 2007, accused-appellant filed his Notice of Appeal of the CA decision.
On February 18, 2008, the Court required the parties to submit supplemental briefs if
they so desired. They, however, manifested willingness to submit the case on the basis of
available records, logically suggesting that they are, in the main, reiterating the very same
arguments they raised before the CA.

Thus, the issues tendered in this appeal may be formulated, as follows:
1)

whether or not accused-appellant’s right to speedy trial was violated below;

2)

whether or not the trial court erred in considering the testimonial evidence of the
prosecution not formally offered;

3)

whether or not the CA erred in convicting accused-appellant for the crime of acts of
lasciviousness on the basis of the evidence presented.

The Court’s Ruling

Right to Speedy Trial Not Violated
Accused-appellant states that while he has been detained since April 26, 2000, his
arraignment came only on March 2, 2001 and the prosecution started to present its evidence
only on May 9, 2001. To compound matters, the prosecution was not deemed to have
[12]
terminated its presentation of evidence until April 14, 2004.
Accused-appellant thus argues
that the delays attending his case should have been enough for the trial court to have dismissed
it.
The Court is not convinced.
The right to speedy trial, as an adjunct to the right of all persons to a speedy disposition
of their cases before judicial and quasi-judicial bodies, requires that court proceedings should
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be conducted according to fixed rules and must be free from vexatious, capricious, and
[13]
The same right may also be considered violated when unjustified
oppressive delays.
postponements of the trial are asked for and secured; or when without cause or justifiable
motive, a long period of time is allowed to elapse without the parties having their case
[14]
tried.
None of these circumstances are, to us, present in the instant case. While perhaps
there might have been delays, accused-appellant does not state in some detail what or who
caused the delays, or whether these are of the vexatious or oppressive kind.
What is more, accused-appellant belatedly invoked his right to speedy trial only before
the CA. The proceedings cannot now be claimed to be attended by vexatious, capricious, and
oppressive delays. Accused-appellant cannot plausibly seek the protection of the law to
[15]
As the
benefit from the adverse effects of his failure to assert his right at the first instance.
CA correctly and judiciously observed:
As can be gleaned from the records, accused-appellant never invoked in the RTC that
he has been deprived of his right to speedy trial and speedy disposition of case. As it is, any
allegation of violations of rights should first be ventilated with the RTC concomitant with the
prayer to dismiss the case with prejudice. It is a bit too late in the day for herein accusedappellant to invoke now his right to speedy trial (People vs. Tee, 395 SCRA 443 [2003]). By
raising this point belatedly with the [CA], accused-appellant has thus waived his objection and
[16]
accordingly forfeits his right to the aforesaid constitutional guarantees.
xxx

Objection to Prosecution’s Defective Offer of Evidence
Waived
Accused-appellant next questions the manner in which AAA’s testimonial evidence was
offered. He claims that her testimony was only offered for the purpose of establishing her
[17]
not to establish the fact of molestation. The trial court, he says, supposedly erred
minority,
in considering evidence which did not conform to the purpose specified in the offer, in
[18]
accordance with Section 34 of Rule 132 of the Rules of Court.
Accused-appellant posture is valid to a point. But despite the improper formal offer of
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AAA’s testimony, the defense failed to make a timely objection to the presentation of such
testimonial evidence. Accused-appellant in fact proceeded with the trial of the case and, as the
[19]
The unyielding
CA noted, “even subjected the witness to a rigorous cross-examination.”
rule is that evidence not objected to may be deemed admitted and be validly considered by the
[20]
[21]
court in arriving at its judgment.
In point is People v. Sanchez,
in which the
prosecution called several persons to testify. No formal offer of testimonial evidence was made
prior to or after their testimonies. The trial court, nonetheless, considered the testimonies
owing to the adverse party’s failure to object to the presentation of such testimonial evidence.
The Court sustained the trial court, reproducing what it earlier said in People v. Java:
[22]
] requires that an objection in
x x x Section 36 [of Rule 132 of the Rules of Court
the course of the oral examination of a witness should be made as soon as the grounds
[therefor] shall become reasonably apparent. Since no objection to the admissibility of
evidence was made in the court below, an objection raised for the first time on appeal shall not
[23]
be considered.

Accused-appellant’s belated invocation of the strict application of the rules on evidence
to suit his purpose is quite misplaced, for evidence not objected to, AAA’s testimony in this
case, becomes the property of the case, and all the parties to the case are considered amenable
[24]
to any favorable or unfavorable effects resulting from the evidence.
The Prosecution Presented Sufficient Proof of AccusedAppellant’s Guilt
In a bid to escape liability owing to insufficiency of evidence, accused-appellant avers,
in context, that the medical findings presented in court do not support the conclusion made by
the trial court that accused-appellant inserted his fingers into AAA’s sexual organ, causing it to
[25]

hurt. He likewise insists that the testimonies of AAA’s parents were hearsay.
The direct examination of AAA yields the following:
Q

And where did he touch you after he pulled down your shorts and

A

Here.

panties?
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Q

What do you call that here?

ATTY GARCIA
Witness pointing to the private part. You just say, what do you call that? What do you
call that? When you pointed to this, what do you call that?
xxxx
COURT
What part of your body did he touch? You stand and point.
ATTY GARCIA
You just point. May I request, Your Honor that the witness be made to draw in her own
capacity to identify this. You draw a female. Draw a woman.
COURT
We are going to put that on record. The part of the body that she pointed.
ATTY. GARCIA
Q

Where did Roger touch you? Which part is this? Is this your belly or is this your
stomach or is this your vagina?

COURT
Where did she [point] to?
ATTY. GARCIA
The vagina.
Q

That is put in between your legs, the Judge is asking?

A

Yes, Ma’am.

Q

Aside from touching your private part, that part between your legs. Where else did
Roger touch you?

A

No more.

Q

And aside from touching you, what else did he do?

COURT:
No answer?
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ATTY. GARCIA:
There was an answer, Your Honor.
A

He was over the window. He was telling me that we were friends. I did not listen to him
and he already went out of our house. He was already out.

Q

Let’s go back to touching first, [AAA]. So after he touched you, what else did he do to
you? Did he kiss you [AAA]?

A

Yes, Ma’am.

Q

Where did he kiss you?

A

On the cheek.

Q

Which part of your cheek if you recall?

A

Left.

Q

Did he kiss your private part, [AAA]?
(No answer)

COURT
Aside from your cheek, did he kiss also your neck, your ears, breast, the private part in
between your legs?
A

No, Your Honor.

COURT
How about your breast, did he kiss your breast? Did he touch your breast, [AAA]? Do
you remember[?] You do not have to be ashamed, we are all women.
A

I don’t remember.

ATTY. GARCIA
I would like to manifest at this point, Your Honor please, to reiterate what I mean is
really shaking, Your Honor. I just got the right word now.
COURT
You mean he did not kiss your breast? What about the portion of your body in between
your legs. Did he also kiss it?
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A

No, Ma’am.

Q

Where did he put his fingers, [AAA?] You said he used his fingers. Where did he use
his fingers, [AAA?] Please answer and when you said he touched you on your private
part, [AAA] did he?

COURT
After he touched you[,] you said he went out of your room. When did he [put] your dry
panty [back on,] after he [touched] you[?] You said he went out of the room. How
about your dry panty?
A

After he touched me.

COURT
He removed your wet panties and then he put on the dry one. When did that happen[?]
After he touched you or before? Because you said he went out.
ATTY. GARCIA
The answer was before, Your Honor.
COURT
You said that he pulled down your shirt. Then he pulled down your wet panties and
then you said that he touched your part in between your legs and then he put on your
dry panties. Was it before he touched your private part or after you were touched?
A

Before.

COURT
So you mean when he touched you in between the legs you already [had] the dry
panties or no panties yet?
A

[26]
No panties yet.

The Court need not belabor the issue of whether or not accused-appellant is guilty of
rape which in turn resolves itself into the question of whether or not he inserted his fingers into
AAA’s sexual organ. The issue has been peremptorily answered in the negative by the CA,
basing its resolution on the relevant finding of the examining doctor and on the testimony of
AAA, who, at best, was tentative in her response when queried about the finger-insertion aspect
of the incident. Also, the People does not challenge the determination. And precisely because
of the fact of non-insertion that the appellate court was impelled, and rightly so, to downgrade
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the criminal act to acts of lasciviousness. The records appear to support the appellate court’s
modificatory action. Consider the following answer given by AAA to the prosecution’s
question: “Where did Roger touch you?” AAA pointed to the vagina of a female figure she had
[27]
drawn.
The following exchanges subsequently between the trial court and AAA, however, while
proving in a convincing way malicious touching, provoke doubts whether indeed accusedappellant inserted his finger into the child’s vagina.
Q

[AAA], when you said he [touched] the things between your legs[,] did he use his
fingers?

COURT
Did he use anything in touching you that he used other than his hands. Did he use
anything in touching you? Did he use his fingers, his hands?
A

Yes, Your Honor, fingers.

Q

Did he insert it inside your private part the thing between your legs, [AAA]?

A

No.

[28]

We, thus, sustain the finding of the CA, viz:
Absent any showing of the actual insertion of the finger in the private part of the child,
there can be no consummated rape. Thus, the failure of the prosecution to establish accusedappellant’s guilt for rape notwithstanding, this Court finds him liable for the lesser crime of
acts of lasciviousness. This latter crime is considered an offense included or subsumed in the
rape charge. Thus in Dulla v. Court of Appeals and People v. Bon, the Supreme Court
convicted the accused with the crime of acts of lasciviousness even though the information
[29]
charged the crime of rape.
(Citations omitted.)

The touching of a female’s sexual organ, standing alone, is not equivalent to rape, not even
attempted one. With regard to penile rape, People v. Campuhan explains:
x x x Thus, touching when applied to rape cases does not simply mean mere epidermal
contact, stroking or grazing of organs, a slight brush or a scrape of the penis on the external
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layer of the victim’s vagina, or the mons pubis, as in this case. There must be sufficient and
convincing proof that the penis indeed touched the labias or slid into the female organ, and
not merely stroked the external surface thereof, for an accused to be convicted of
consummated rape. x x x
x x x Jurisprudence dictates that the labia majora must be entered for rape to be
consummated, and not merely for the penis to stroke the surface of the female organ. Thus, a
grazing of the surface of the female organ or touching the mons pubis of the pudendum is not
sufficient to constitute consummated rape. Absent any showing of the slightest penetration of
the female organ, i.e., touching of either labia of the pudendum by the penis, there can be no
[30]
consummated rape; at most, it can only be attempted rape, if not acts of lasciviousness.
(Citations omitted.)

By analogy, we hold that for a charge for rape by sexual assault (with the use of one’s
fingers as the assaulting object, as here) to prosper, there should be evidence of at least the
slightest penetration of the sexual organ and not merely a brush or graze of its surface. This is
in consonance with Article 266-A, paragraph 2 of the Revised Penal Code, as amended by
Republic Act No. 8353, which provides:
Art. 266-A. Rape; when and how committed.—Rape is committed—
1)

By a man who shall have carnal knowledge of a woman under any of the following
circumstances:

a) Through force, threat or intimidation;
b)When the offended party is deprived of reason or otherwise unconscious;
c) By means of fraudulent machination or grave abuse of authority; and
d) When the offended party is under twelve (12) years of age or is demented, even
though none of the circumstances mentioned above be present.
2) By any person who, under any of the circumstances mentioned in paragraph 1 hereof,
shall commit an act of sexual assault by inserting his penis into another person’s mouth
or anal orifice, or any instrument or object, into the genital or anal orifice of another
person.
(Emphasis supplied.)

Rape through sexual assault, thus, requires that the assault be specifically done through
“insertion” into the genital or anal orifices of the victim, a circumstance absent in this case, or
at least not established by the required quantum of evidence.
Accused-appellant’s virtual contention that his guilt for acts of lasciviousness has not
been proved by proof beyond reasonable doubt deserves scant consideration. While the RTC
and the CA had disagreed as to what crime was committed, the disagreement stemming from
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their differing findings on whether or not accused-appellant inserted his fingers into AAA’s
vagina, both the courts were one in saying that accused-appellant indeed kissed AAA on the
face and fondled her most private part, or, in fine, that he committed lascivious acts on a
[31]
six-year girl.
The Court loathes to disturb the ensuing findings of the CA, confirmatory of
that of the RTC:
The prosecution’s evidence introduced during the entire trial established the presence
of all the elements of the crime of acts of lasciviousness. The testimony of the victim shows
that accused-appellant committed lewd acts against her when he pulled down her panties,
kissed her on her left cheek, touched her private part and then squeezing her arm causing her
[32]
xxx
extreme pain.

As the CA observed, AAA’s telling testimony deserves full faith and credit, given as it
were in a categorical manner by a young and an immature girl who had no motive—and none
was ascribed by the defense—to falsely impute the commission of a serious crime against the
[33]
accused.
And if we may add, in cases of acts of lasciviousness, the lone testimony of the
[34]
The Court,
offended party, if credible, is sufficient to establish the guilt of the accused.
thus, need not dwell into the probative value of the corroborative testimony on the molestation
incident of AAA’s parents which accused-appellant assails as hearsay.
Finally, we also sustain the award of moral damages in the amount of PhP 30,000 in
[35]
accordance with prevailing jurisprudence.
WHEREFORE, the appeal is DENIED. The CA Decision dated June 29, 2007 in
CA-G.R. CR-H.C. No. 00651 finding accused-appellant Roger Mendoza y Dela Cruz guilty of
acts of lasciviousness and imposing upon him the penalty defined therein is AFFIRMED.
No costs.

SO ORDERED.
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BRION, J.:

Before us is the petition of Robert Sierra y Caneda (petitioner) for the review on
[1]
certiorari

[2]
[3]
[4]
of the Decision
and Resolution
of the Court of Appeals
(CA) that

affirmed with modification his conviction for the crime of qualified rape rendered by the
Regional Trial Court (RTC), Branch 159, Pasig City, in its decision of April 5, 2006.
THE ANTECEDENT FACTS
[5]

In August 2000, thirteen-year-old AAA

was playing with her friend BBB in the

second floor of her family’s house in Palatiw, Pasig. The petitioner arrived holding a knife and
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told AAA and BBB that he wanted to play with them. The petitioner then undressed BBB and
had sexual intercourse with her. Afterwards, he turned to AAA, undressed her, and also had
sexual intercourse with her by inserting his male organ into hers. The petitioner warned AAA
not to tell anybody of what they did.
AAA subsequently disclosed the incident to Elena Gallano (her teacher) and to Dolores
Mangantula (the parent of a classmate), who both accompanied AAA to the barangay office.
AAA was later subjected to physical examination that revealed a laceration on her hymen
consistent with her claim of sexual abuse. On the basis of the complaint and the physical
findings, the petitioner was charged with rape under the following Information:
On or about August 5, 2000, in Pasig City and within the jurisdiction of this Honorable
Court, the accused, a minor, 15 years old, with lewd designs and by means of force, violence
and intimidation, did then and there willfully, unlawfully and feloniously have sexual
intercourse with his (accused) sister, AAA, thirteen years of age, against the latter’s will and
consent.
[6]
Contrary to law.

The petitioner pleaded not guilty to the charge and raised the defenses of denial and
alibi. He claimed that he was selling cigarettes at the time of the alleged rape. He also claimed
that AAA only invented her story because she bore him a grudge for the beatings he gave her.
The parties’ mother (CCC) supported the petitioner’s story; she also stated that AAA was a
troublemaker. Both CCC and son testified that the petitioner was fifteen (15) years old when
[7]
the alleged incident happened.
The defense also presented BBB who denied that the petitioner raped her; she confirmed
the petitioner’s claim that AAA bore her brother a grudge.
On April 5, 2006, the RTC convicted the petitioner of qualified rape as follows:
WHEREFORE, in view of the foregoing, this Court finds the accused ROBERT
SIERRA y CANEDA GUILTY beyond reasonable doubt of the crime of rape (Violation of
R.A. 8353 in relation to SC A.M. 99-1-13) and hereby sentences the said juvenile in conflict
with law to suffer the penalty of imprisonment of reclusion perpetua; and to indemnify the
victim the amount of P75,000 as civil indemnity, P50,000 as moral damages, and P25,000 as
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exemplary damages.
[8]
SO ORDERED.

The petitioner elevated this RTC decision to the CA by attacking AAA’s credibility. He
also invoked paragraph 1, Section 6 of R.A. No. 9344 (Juvenile Justice and Welfare Act of
[9]
to exempt him from criminal liability considering that he was only 15 years old at
2006)
the time the crime was committed.
The CA nevertheless affirmed the petitioner’s conviction with modification as to penalty
as follows:
WHEREFORE, finding that the trial court did not err in convicting Robert Sierra, the
assailed Decision is hereby AFFIRMED with MODIFICATION that Robert Sierra
has to suffer the penalty of imprisonment of RECLUSION TEMPORAL
MAXIMUM. The award of damages are likewise affirmed.
[10]
SO ORDERED.

In ruling that the petitioner was not exempt from criminal liability, the CA
held:

As to the penalty, We agree with the Office of the Solicitor General that Robert is not
exempt from liability. First, it was not clearly established and proved by the defense that
Robert was 15 years old or below at the time of the commission of the crime. It was incumbent
for the defense to present Robert’s birth certificate if it was to invoke Section 64 of Republic
Act No. 9344. Neither is the suspension of sentence available to Robert as the Supreme Court,
in one case, clarified that:
We note that, in the meantime, Rep. Act No. 9344 took effect on May 20,
2006. Section 38 of the law reads:
SEC. 38. Automatic Suspension of Sentence. – Once the child who
is under eighteen (18) years of age at the time of the commission of the
offense is found guilty of the offense charged, the court shall determine
and ascertain any civil liability which may have resulted from the
offense committed. However, instead of pronouncing the judgment of
conviction, the court shall place the child in conflict with the law under
suspended sentence, without need of application: Provided, however,
That suspension of sentence shall still be applied even if the juvenile is
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already eighteen (18) years of age or more at the time of the
pronouncement of his/her guilt.
Upon suspension of sentence and after considering the various
circumstances of the child, the court shall impose the appropriate
disposition measures as provided in the Supreme Court on Juveniles in
Conflict with the Law.
The law merely amended Article 192 of P.D. No. 603, as amended by A.M.
No. 02-1-18-SC, in that the suspension of sentence shall be enjoyed by the
juvenile even if he is already 18 years of age or more at the time of the
pronouncement of his/her guilt. The other disqualifications in Article 192 of
P.D. No. 603, as amended, and Section 32 of A.M. No. 02-1-18-SC have not
been deleted from Section 38 of Republic Act No. 9344. Evidently, the
intention of Congress was to maintain the other disqualifications as provided in
Article 192 of P.D. No. 603, as amended, and Section 32 of A.M. No.
02-1-18-SC. Hence, juveniles who have been convicted of a crime the
imposable penalty for which is reclusion perpetua, life imprisonment or
reclusion perpetua to death or death, are disqualified from having their
[11]
sentences suspended.

The CA denied the petitioner’s subsequent motion for reconsideration; hence, the
present petition.
THE ISSUES
The petitioner no longer assails the prosecution’s evidence on his guilt of the crime
[12]
charged; what he now assails is the failure of the CA to apply paragraph 1, Section 6

of

R.A. No. 9344 under the following issues:
(1) Whether or not the CA erred in not applying the provisions of R.A. No. 9344 on the
petitioner’s exemption from criminal liability;
(2) Whether or not the CA erred in ruling that it was incumbent for the defense to
present the petitioner’s birth certificate to invoke Section 64 of R.A. No. 9344 when
the burden of proving his age lies with the prosecution by express provisions of R.A.
No. 9344; and
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(3) Whether or not the CA erred in applying the ruling in Declarador v. Hon.
[13]
thereby denying the petitioner the benefit of exemption from criminal
Gubaton
liability under R.A. No. 9344.
The threshold issue in this case is the determination of who bears the burden of proof for
purposes of determining exemption from criminal liability based on the age of the petitioner at
the time the crime was committed.
The petitioner posits that the burden of proof should be on the prosecution as the party
who stands to lose the case if no evidence is presented to show that the petitioner was not a
15-year old minor entitled to the exempting benefit provided under Section 6 of R.A. No.
[14]
[15] [16]
[17]
9344.
He additionally claims that Sections 3,
7,
and 68
of the law also
provide a presumption of minority in favor of a child in conflict with the law, so that any doubt
regarding his age should be resolved in his favor.
The petitioner further submits that the undisputed facts and evidence on record –
specifically: the allegation of the Information, the testimonies of the petitioner and CCC that
the prosecution never objected to, and the findings of the RTC – established that he was not
more than 15 years old at the time of the commission of the crime.
The People’s Comment, through the Office of the Solicitor General (OSG), counters that
the burden belongs to the petitioner who should have presented his birth certificate or other
documentary evidence proving that his age was 15 years or below. The OSG also stressed that
while petitioner is presumed to be a minor, he is disqualified to have his sentence suspended
[18]
following the ruling in Declarador v. Hon. Gubaton.
THE COURT’S RULING
We grant the petition.
We examine at the outset the prosecution’s evidence and the findings of the lower
courts on the petitioner’s guilt, since the petition opens the whole case for review and the
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issues before us are predicated on the petitioner’s guilt of the crime charged. A determination
of guilt is likewise relevant under the terms of R.A. No. 9344 since its exempting effect is only
on the criminal, not on the civil, liability.
We see no compelling reason, after examination of the CA decision and the records of
the case, to deviate from the lower courts’ findings of guilt. The records show that the
prosecution established all the elements of the crime charged through the credible testimony of
AAA and the other corroborating evidence; sexual intercourse did indeed take place as the
[19]
information charged.
As against AAA’s testimony, the petitioner could only raise the
defenses of denial and alibi – defenses that, in a long line of cases, we have held to be
inherently weak unless supported by clear and convincing evidence; the petitioner failed to
[20]
present this required evidentiary support.
We have held, too, that as negative defenses,
[21]
denial and alibi cannot prevail over the credible and positive testimony of the complainant.
We sustain the lower courts on the issue of credibility, as we see no compelling reason to doubt
the validity of their conclusions in this regard.
While the defense, on appeal, raises a new ground – i.e., exemption from criminal
liability under R.A. No. 9344 – that implies an admission of guilt, this consideration in no way
swayed the conclusion we made above, as the defense is entitled to present all alternative
defenses available to it, even inconsistent ones. We note, too, that the defense’s claim of
exemption from liability was made for the first time in its appeal to the CA. While this may
initially imply an essential change of theory that is usually disallowed on appeal for reasons of
[22]
fairness,

no essential change is really involved as the claim for exemption from liability is

not incompatible with the evidence submitted below and with the lower courts’ conclusion that
the petitioner is guilty of the crime charged. An exempting circumstance, by its nature, admits
that criminal and civil liabilities exist, but the accused is freed from criminal liability; in other
words, the accused committed a crime, but he cannot be held criminally liable therefor because
of an exemption granted by law. In admitting this type of defense on appeal, we are not
unmindful, too, that the appeal of a criminal case (even one made under Rule 45) opens the
[23]
whole case for review, even on questions that the parties did not raise.

By mandate of the

Constitution, no less, we are bound to look into every circumstance and resolve every doubt in
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[24]
It is with these considerations in mind and in obedience to the direct
favor of the accused.
and more specific commands of R.A. No. 9344 on how the cases of children in conflict with
the law should be handled that we rule in this Rule 45 petition.
We find a review of the facts of the present case and of the applicable law on exemption
from liability compelling because of the patent errors the CA committed in these regards.
Specifically, the CA’s findings of fact on the issues of age and minority, premised on the
supposed absence of evidence, are contradicted by the evidence on record; it also manifestly
overlooked certain relevant facts not disputed by the parties that, if properly considered, would
[25]
justify a different conclusion.
In tackling the issues of age and minority, we stress at the outset that the ages of both the
petitioner and the complaining victim are material and are at issue. The age of the petitioner is
critical for purposes of his entitlement to exemption from criminal liability under R.A. No.
9344, while the age of the latter is material in characterizing the crime committed and in
considering the resulting civil liability that R.A. No. 9344 does not remove.
Minority as an Exempting Circumstance
R.A. No. 9344 was enacted into law on April 28, 2006 and took effect on May 20, 2006.
Its intent is to promote and protect the rights of a child in conflict with the law or a child at
risk by providing a system that would ensure that children are dealt with in a manner
appropriate to their well-being through a variety of disposition measures such as care,
guidance and supervision orders, counseling, probation, foster care, education and
[26]
vocational training programs and other alternatives to institutional care.

More

importantly in the context of this case, this law modifies as well the minimum age limit of
criminal irresponsibility for minor offenders; it changed what paragraphs 2 and 3 of Article 12
of the Revised Penal Code (RPC), as amended, previously provided – i.e., from “under nine
years of age” and “above nine years of age and under fifteen” (who acted without discernment)
– to “fifteen years old or under” and “above fifteen but below 18” (who acted without
discernment) in determining exemption from criminal liability. In providing exemption, the
new law – as the old paragraphs 2 and 3, Article 12 of the RPC did – presumes that the minor
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offenders completely lack the intelligence to distinguish right from wrong, so that their acts are
[27]
The current law also
deemed involuntary ones for which they cannot be held accountable.
drew its changes from the principle of restorative justice that it espouses; it considers the ages
9 to 15 years as formative years and gives minors of these ages a chance to right their wrong
[28]
through diversion and intervention measures.
In the present case, the petitioner claims total exemption from criminal liability because
he was not more than 15 years old at the time the rape took place. The CA disbelieved this
claim for the petitioner’s failure to present his birth certificate as required by Section 64 of
[29]
R.A. No. 9344.
The CA also found him disqualified to avail of a suspension of sentence
because the imposable penalty for the crime of rape is reclusion perpetua to death.
Burden of Proof
Burden of proof, under Section 1, Rule 131 of the Rules on Evidence,

refers to the

duty of a party to present evidence on the facts in issue in order to establish his or her claim or
defense. In a criminal case, the burden of proof to establish the guilt of the accused falls upon
the prosecution which has the duty to prove all the essential ingredients of the crime. The
prosecution completes its case as soon as it has presented the evidence it believes is sufficient
to prove the required elements. At this point, the burden of evidence shifts to the defense to
disprove what the prosecution has shown by evidence, or to prove by evidence the
circumstances showing that the accused did not commit the crime charged or cannot otherwise
be held liable therefor. In the present case, the prosecution completed its evidence and had
done everything that the law requires it to do. The burden of evidence has now shifted to the
defense which now claims, by an affirmative defense, that the accused, even if guilty, should be
exempt from criminal liability because of his age when he committed the crime. The defense,
therefore, not the prosecution, has the burden of showing by evidence that the petitioner was
[30]
15 years old or less when he committed the rape charged.
This conclusion can also be reached by considering that minority and age are not
elements of the crime of rape; the prosecution therefore has no duty to prove these
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circumstances. To impose the burden of proof on the prosecution would make minority and age
[31]
integral elements of the crime when clearly they are not.

If the prosecution has a burden

related to age, this burden relates to proof of the age of the victim as a circumstance that
[32]
qualifies the crime of rape.
Testimonial Evidence is Competent Evidence
to Prove the Accused’s Minority and Age

The CA seriously erred when it rejected testimonial evidence showing that the petitioner
was only 15 years old at the time he committed the crime. Section 7 of R.A. No. 9344
expressly states how the age of a child in conflict with the law may be determined:
SEC. 7. Determination of Age. - x x x The age of a child may be determined from the
child's birth certificate, baptismal certificate or any other pertinent documents. In the
absence of these documents, age may be based on information from the child
himself/herself, testimonies of other persons, the physical appearance of the child and other
relevant evidence. In case of doubt as to the age of the child, it shall be resolved in his/her
favor. [Emphasis supplied]

Rule 30-A of the Rules and Regulations Implementing R.A. No. 9344 provides the
implementing details of this provision by enumerating the measures that may be undertaken by
a law enforcement officer to ascertain the child’s age:
(1) Obtain documents that show proof of the child’s age, such as
(a) Child’s birth certificate;
(b) Child’s baptismal certificate ;or
(c) Any other pertinent documents such as but not limited to the child’s school records,
dental records, or travel papers.
(2)

x

x

x

(3) When the above documents cannot be obtained or pending receipt of such documents, the
law enforcement officer shall exhaust other measures to determine age by:
(a)

Interviewing the child and obtaining information that indicate age (e.g. date of
birthday, grade level in school);
(b) Interviewing persons who may have knowledge that indicate[s] age of the child (e.g.
relatives, neighbors, teachers, classmates);
(c) Evaluating the physical appearance (e.g. height, built) of the child; and
(d) Obtaining other relevant evidence of age.
x
x
x
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Section 7, R.A. No. 9344, while a relatively new law (having been passed only in 2006),
does not depart from the jurisprudence existing at that time on the evidence that may be
admitted as satisfactory proof of the accused’s minority and age.
[33]
In the 1903 case of U.S. v. Bergantino,
we accepted testimonial evidence to prove
the minority and age of the accused in the absence of any document or other satisfactory
[34]
evidence showing the date of birth. This was followed by U.S. v. Roxas

where the

defendant’s statement about his age was considered sufficient, even without corroborative
evidence, to establish that he was a minor of 16 years at the time he committed the offense
[35]
charged. Subsequently, in People v. Tismo,
the Court appreciated the minority and age of
the accused on the basis of his claim that he was 17 years old at the time of the commission of
the offense in the absence of any contradictory evidence or objection on the part of the
[36]
prosecution. Then, in People v. Villagracia,

we found the testimony of the accused that he

was less than 15 years old sufficient to establish his minority. We reiterated these dicta in the
[37]
cases of People v. Morial

[38]
and David v. Court of Appeals,
and ruled that the allegations

of minority and age by the accused will be accepted as facts upon the prosecution’s failure to
disprove the claim by contrary evidence.
In these cases, we gave evidentiary weight to testimonial evidence on the accused’s
minority and age upon the concurrence of the following conditions: (1) the absence of any
other satisfactory evidence such as the birth certificate, baptismal certificate, or similar
documents that would prove the date of birth of the accused; (2) the presence of testimony
from accused and/or a relative on the age and minority of the accused at the time of the
complained incident without any objection on the part of the prosecution; and (3) lack of any
contrary evidence showing that the accused’s and/or his relatives’ testimonies are untrue.
All these conditions are present in this case. First, the petitioner and CCC both testified
[39]
regarding his minority and age when the rape was committed.

Second, the records before us

show that these pieces of testimonial evidence were never objected to by the prosecution. And
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lastly, the prosecution did not present any contrary evidence to prove that the petitioner was
above 15 years old when the crime was committed.
We also stress that the last paragraph of Section 7 of R.A. No. 9344 provides that any
[40]
doubt on the age of the child must be resolved in his favor.
Hence, any doubt in this case
regarding the petitioner’s age at the time he committed the rape should be resolved in his favor.
In other words, the testimony that the petitioner as 15 years old when the crime took place
should be read to mean that he was not more than 15 years old as this is the more favorable
reading that R.A. No. 9344 directs.
Given the express mandate of R.A. No. 9344, its implementing rules, and established
jurisprudence in accord with the latest statutory developments, the CA therefore cannot but be
in error in not appreciating and giving evidentiary value to the petitioner’s and CCC’s
testimonies relating to the former’s age.
Retroactive Application of R.A. No. 9344
That the petitioner committed the rape before R.A. No. 9344 took effect and that he is
no longer a minor (he was already 20 years old when he took the stand) will not bar him from
[41]
enjoying the benefit of total exemption that Section 6 of R.A. No. 9344 grants.

As we

explained in discussing
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[42]
[43]
in the recent case of Ortega v. People:
Sections 64 and 68 of R.A. No. 9344
Section 64 of the law categorically provides that cases of children 15 years old and
below, at the time of the commission of the crime, shall immediately be dismissed and the
child shall be referred to the appropriate local social welfare and development officers
(LSWDO). What is controlling, therefore, with respect to the exemption from criminal
liability of the CICL, is not the CICL’s age at the time of the promulgation of judgment
but the CICL’s age at the time of the commission of the offense. In short, by virtue of R.A.
No. 9344, the age of criminal irresponsibility has been raised from 9 to 15 years old. [Emphasis
supplied]

The retroactive application of R.A. No. 9344 is also justified under Article 22 of the RPC, as
amended, which provides that penal laws are to be given retroactive effect insofar as they favor
the accused who is not found to be a habitual criminal. Nothing in the records of this case
indicates that the petitioner is a habitual criminal.
Civil Liability
The last paragraph of Section 6 of R.A. No. 9344 provides that the accused shall
continue to be civilly liable despite his exemption from criminal liability; hence, the petitioner
is civilly liable to AAA despite his exemption from criminal liability. The extent of his civil
liability depends on the crime he would have been liable for had he not been found to be
exempt from criminal liability.
The RTC and CA found, based on item (1) of Article 266-B of the RPC, as amended,
that the petitioner is guilty of qualified rape because of his relationship with AAA within the
[44]
second civil degree of consanguinity and the latter’s minority.
Both courts accordingly
imposed the civil liability corresponding to qualified rape.
The relationship between the petitioner and AAA, as siblings, does not appear to be a
disputed matter. Their mother, CCC, declared in her testimony that AAA and the petitioner are
her children. The prosecution and the defense likewise stipulated in the proceedings below
that the relationship exists. We find, however, that AAA’s minority, though alleged in the
[45]
Information, had not been sufficiently proven.

[46]
People v. Pruna

laid down these
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guidelines in appreciating the age of the complainant:
In order to remove any confusion that may be engendered by the foregoing cases, we
hereby set the following guidelines in appreciating age, either as an element of the crime or as
a qualifying circumstance.
1.

The best evidence to prove the age of the offended party is an original or certified true
copy of the certificate of live birth of such party.

2. In the absence of a certificate of live birth, similar authentic documents such as baptismal
certificate and school records which show the date of birth of the victim would suffice to
prove age.
3. If the certificate of live birth or authentic document is shown to have been lost or destroyed
or otherwise unavailable, the testimony, if clear and credible, of the victim’s mother or a
member of the family either by affinity or consanguinity who is qualified to testify on
matters respecting pedigree such as the exact age or date of birth of the offended party
pursuant to Section 40, Rule 130 of the Rules on Evidence shall be sufficient under the
following circumstances:
a. If the victim is alleged to be below 3 years of age and what is sought to be
proved is that she is less than 7 years old;
b. If the victim is alleged to be below 7 years of age and what is sought to be
proved is that she is less than 12 years old;
c. If the victim is alleged to be below 12 years of age and what is sought to be
proved is that she is less than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony of the
victim’s mother or relatives concerning the victim’s age, the complainant’s testimony will
suffice provided that it is expressly and clearly admitted by the accused.
5. It is the prosecution that has the burden of proving the age of the offended party. The
failure of the accused to object to the testimonial evidence regarding age shall not be
taken against him. [Emphasis supplied]

The records fail to show any evidence proving the age of AAA. They do not likewise
show that the petitioner ever expressly and clearly admitted AAA’s age at the time of the rape.
Pursuant to Pruna, neither can his failure to object to AAA’s testimony be taken against him.
Thus, the required concurrence of circumstances that would upgrade the crime to
qualified rape – i.e., relationship within the third degree of consanguinity and minority of the
victim – does not exist. The crime for which the petitioner should have been found criminally
liable should therefore only be simple rape pursuant to par. 1, Article 266-A of the RPC, not
qualified rape.

The civil liability that can be imposed on the petitioner follows the
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characterization of the crime and the attendant circumstances.
Accordingly, we uphold the grant of moral damages of P50,000.00 but increase the
[47]
Moral
awarded exemplary damages P30,000.00, both pursuant to prevailing jurisprudence.
damages are automatically awarded to rape victims without the necessity of proof; the law
[48]
assumes that the victim suffered moral injuries entitling her to this award.
Article 2230 of
the Civil Code justifies the award of exemplary damages because of the presence of the
[49]
As
aggravating circumstances of relationship between AAA and petitioner and dwelling.
discussed above, the relationship (between the parties) is not disputed. We appreciate dwelling
as an aggravating circumstance based on AAA’s testimony that the rape was committed in their
[50]
house.
While dwelling as an aggravating circumstance was not alleged in the Information,
established jurisprudence holds that it may nevertheless be appreciated as basis for the award
[51]
of exemplary damages.
We modify the awarded civil indemnity of P75,000.00 to P50,000.00, the latter being the
[52]
on the finding that rape had been
civil indemnity appropriate for simple rape
[53]
committed.
In light of the above discussion and our conclusions, we see no need to discuss the
petition’s third assignment of error.
WHEREFORE, premises considered, the instant petition is GRANTED. The Decision
dated February 29, 2008 and Resolution dated May 22, 2008 of the Court of Appeals in
CA-G.R.-CR.-H.C. No. 02218 are REVERSED and SET ASIDE.
Pursuant to Section 64 of R.A. No. 9344, Criminal Case No. 120292-H for rape filed
against petitioner Robert Sierra y Caneda is hereby DISMISSED. Petitioner is REFERRED
to the appropriate local social welfare and development officer who shall proceed in
accordance with the provisions of R.A. No. 9344. Petitioner is ORDERED to pay the victim,
AAA, P50,000.00 as civil indemnity, P50,000.00 as moral damages, and P30,000.00 as
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exemplary damages.
Unless there are other valid causes for petitioner’s continued detention, we hereby
ORDER his IMMEDIATE RELEASE under the above terms.
Let a copy of this Decision be furnished the Director of the Bureau of Corrections in
Muntinlupa City for its immediate implementation. The Director of the Bureau of Corrections
is directed to report to this Court within five days from receipt of this Decision the action he
has taken.
Let a copy of this Decision be likewise furnished the Juvenile Justice and Welfare
Council.
SO ORDERED.
ARTURO D. BRION
Associate Justice

WE CONCUR:

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CONCHITA CARPIO-MORALES
Associate Justice

MINITA CHICO-NAZARIO
Associate Justice

TERESITA J. LEONARDO-DE CASTRO
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Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

LEONARDO A. QUISUMBING
Associate Justice
Chairperson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, it is hereby certified that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
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child may be determined from the child's birth certificate, baptismal certificate or any other pertinent documents. In the absence of
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appearance of the child and other relevant evidence. In case of doubt as to the age of the child, it shall be resolved in his/her
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[17]
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serving sentence at the time of the effectivity of this Act, and who were below the age of eighteen (18) years at the time the
commission of the offense for which they were convicted and are serving sentence, shall likewise benefit from the retroactive
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shall be referred to the appropriate local social welfare and development officer. Such officer, upon thorough assessment of the
child, shall determine whether to release the child to the custody of his/her parents, or refer the child to prevention programs as
provided under this Act. Those with suspended sentences and undergoing rehabilitation at the youth rehabilitation center shall
likewise be released, unless it is contrary to the best interest of the child.
[30]
People v. Concepcion, G.R. No. 136844, August 1, 2002, 386 SCRA 74, 78; See: People v. Austria, G.R. Nos. 111517-19, July
31, 1996, 260 SCRA 106, 117; Ty v. People, G.R. No. 149275, September 27, 2004, 439 SCRA 220, 231; People v. Castillo, G.R.
No. 172695, June 29, 2007, 526 SCRA 215, 227; Ortega v. People, G.R. No. 151085, August 20, 2008.
[31]
The elements of rape under paragraph 1 of Article 266-A of the RPC, as amended are: (1) The offender is a man; (2) The
offender had carnal knowledge of a woman; and (3) That such act is accomplished under any of the following circumstances: (a) by
using force and intimidation; or (b) when the woman is deprived of reason or otherwise unconscious; or (c) by means of fraudulent
machination or grave abuse of authority; or (d) when the woman is under 12 years of age or demented; Reyes, II Revised Penal
Code, p. 556 (2008 edition).
[32]
People v. Dela Cruz, G.R. Nos. 131167-68, August 23, 2000, 338 SCRA 582; People v. Villarama, G.R. No. 139211, February
12, 2003, 397 SCRA 306.
[33]
3 Phil 59, 61 (1903).
[34]
5 Phil 186, 187 (1905).
[35]
G.R. No. 44773, December 4,1991, 204 SCRA 535, 556-557.
[36]
G.R. No. 94471, September 14, 1993, 226 SCRA 374, 381.
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SECTION 64. Children in Conflict with the Law Fifteen (15) Years Old and Below. – Upon effectivity of this Act, cases of
children fifteen (15) years old and below at the time of the commission of the crime shall immediately be dismissed and the child
shall be referred to the appropriate local social welfare and development officer. Such officer, upon thorough assessment of the
child shall determine whether to release the child to the custody of his/her parents, or refer the child to prevention programs, as
provided under this Act. Those with suspended sentences and undergoing rehabilitation at the youth rehabilitation center shall
likewise be released, unless it is contrary to the best interest of the child.
x
x
x
SECTION 68. Children Who Have Been Convicted and are Serving Sentences. -- Persons who have been convicted and are
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serving sentence at the time of the effectivity of this Act, and who were below the age of eighteen (18) years at the time of the
commission of the offense for which they were convicted and are serving sentence, shall likewise benefit from the retroactive
application of this Act. They shall be entitled to appropriate dispositions provided under this Act and their sentences shall be
adjusted accordingly. They shall be immediately released if they are so qualified under this Act or other applicable laws.
[43]
Supra note 30.
[44]
1) Whether the victim is under eighteen (18) years of age and the offender is a parent, ascendant, step-parent, guardian, relative
by consanguinity or affinity within the third civil degree, or the common law spouse of the parent of the victim.
[45]
Rollo, pp. 51 and 84.
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G.R. No. 138471, October 10, 2002, 390 SCRA 577, 603-604; see also People v. Lopit, G.R. No. 177742, December 17, 2008.
[47]
Id., People v. Sia, G.R. No. 174059, February 27, 2009 and People v. Bandin, G.R. No. 176531, April 24, 2009
[48]
People v. Suarez, G.R. Nos. 153573-76, April 15, 2005, 456 SCRA 333, 352.
[49]
Paragraph 3 of Article 13 and Article 15 of the RPC, as amended.
[50]
Rollo, p. 46.
[51]
People v. Blancaflor, G.R. No. 130586, January 29, 2004, 421 SCRA 354, 365-366.
[52]
Supra note 46.
[53]
People v. Canares, G.R. No. 174065, February 18, 2009.
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DECISION
VELASCO, JR., J.:
This is an appeal from the Decision dated May 19, 2008 of the Court of Appeals (CA) in
CA-G.R. CR-H.C. No. 00480, affirming the Decision dated March 11, 2004 of the Regional
Trial Court (RTC), Branch 37 in Cagayan de Oro City. The RTC adjudged accused-appellant
Lilio U. Achas guilty of two (2) counts of the crime of rape.
In two (2) separate informations filed before the RTC, docketed as Crim. Case Nos.
2000-045 and 2001-143, Achas was charged with two counts of rape, allegedly committed as
follows:
Crim. Case No. 2000-045
Sometime in the month of June, 1998, on a Sunday noon, or thereabout at x x x,
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Philippines and within the jurisdiction of this Honorable Court, the above-named accused
[1]
with lewd
being the common-law husband of the mother, [BBB], of the victim, [AAA],
design, and by means of force and intimidation poked a knife on said eight (8) year old minor
victim, [AAA], did then and there willfully, unlawfully and feloniously have carnal knowledge
with the said victim against her will.
CONTRARY TO and in violation of Article 266-A in relation to Article 266-B of the
Revised Penal Code as amended by RA 8353.
Crim. Case No. 2001-143
Sometime in the month of July, 1999, on [a] Sunday morning, in the mountain of x x x,
Philippines and within the jurisdiction of this Honorable Court, the above-named accused
being the common-law husband of the mother of the eight (8) year old minor-victim, [AAA],
with lewd design, and by means of force, intimidation and grave abuse of authority, did then
and there, willfully, unlawfully and feloniously have carnal knowledge with the said victim
[AAA] against her will.
The commission by the accused is further aggravated by his knowledge that he is
afflicted by [a] sexually transmissible disease and the disease [was] transmitted to the
aforesaid victim.
CONTRARY TO and in violation of Article 266-A in relation to Article 266-B of the
[2]
Revised Penal Code, as amended by RA 8353.

The antecedent facts, as summarized in the decision under review, are as follows:
In 1998, AAA, then barely eight years old, was staying with her mother, BBB, and her
common-law spouse, Achas, in Misamis Oriental. One Sunday in June of that year, AAA,
while watching over her two half-brothers, CCC and DDD, in their home, was grabbed by
Achas and led to their adjoining store. Once inside the store, Achas removed AAA’s short pants
and underwear. He then mounted her and succeeded in inserting his penis into her vagina,
causing her excruciating pain.
Sometime in March 1999, EEE, BBB’s sister, saw a very pale AAA and asked what the
matter was. For a reply, AAA only placed her arms around her aunt, shivering. Sensing that
something was amiss, EEE lost no time in having AAA examined at the Northern Mindanao
[3]
Medical Center where AAA was found to be afflicted with gonorrhea.
The beastly act that occurred in June 1998 was to be repeated in the same place
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sometime in July 1999, while BBB was out gathering firewood. This time around, Achas
covered AAA’s mouth with a towel to prevent her from making any noise. And pointing a knife
at the left side of AAA’s neck before and after the sexual abuse, Achas warned her that he
[4]
would kill her mother should she tell on him.
Achas denied the accusations hurled against him by one who he allegedly loved like a
daughter, claiming, in the same breath, to be in another province in June 1998 and July 1999.
He tagged EEE, who disliked him and wanted her sister to leave him, as having masterminded
[5]
the filing of the fabricated charges.
CCC, AAA’s half-brother and Achas’ son, testified that it was not his father but two
young boys who sexually molested his sister. According to CCC, AAA no less told him about
Achas’ virtual innocence. Pushing his point, CCC testified to being told by EEE to keep quiet
about AAA not having been raped by Achas. EEE’s instructions, per CCC, allegedly came
[6]
when Achas was already in jail.
On March 11, 2004, the RTC rendered judgment finding Achas guilty beyond reasonable
doubt of rape on two counts and sentencing him to death for each crime. The dispositive
portion of the RTC Decision reads:
WHEREFORE, premises considered, this Court finds accused Lilio U. Achas guilty
beyond reasonable doubt of two (2) counts or crimes of rape committed against the minor
offended party, and said accused is hereby sentenced to die for each of the two counts or
crimes of rape said penalty of death to be carried out in accordance with the procedure and
method enforced by the appropriate authorities of the Executive Department. Moreover, the
accused is sentenced to pay the minor offended party in each of the two counts or crimes of
rape the sum of P75,000.00 by way of civil indemnity x x x and the sum of P50,000.000 by
way of moral damages.
xxxx
[7]
SO ORDERED.

The RTC forthwith elevated the records of the case to this Court for automatic review in
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[8]
light of the penalty imposed. In accordance, however, with the People v. Mateo

ruling, the

Court, per Resolution of June 6, 2006, ordered the transfer of the case records to the CA for
intermediate review.
On May 19, 2008, the CA rendered a Decision affirming that of the trial court. The
appellate court, however, reduced the penalty of death for each count of rape to reclusion
[9]
perpetua without eligibility for parole in light of Republic Act No. (RA) 9346 prohibiting
the imposition of the death penalty. The dispositive portion of the CA’s decision reads:
WHEREFORE, premises considered, the assailed Decision of the Regional Trial Court
(RTC), 10th Judicial Region, Branch 37, Cagayan de Oro City, in Criminal Cases Nos. 2000-045
and 2001-143, convicting appellant, Lilio U. Achas of two (2) counts of rape is hereby
AFFIRMED, with the modification in that appellant is only meted the penalty of reclusion
perpetua instead of death for each count of rape and that AAA is awarded P75,000.00 as moral
damages, P75,000.00 as civil indemnity and P25,000.00 as exemplary damages for each count
of rape.
[10]
SO ORDERED.

On June 24, 2008, Achas filed his Notice of Appeal of the CA Decision.
In response to the Resolution of the Court for them to submit supplemental briefs, if
they so desired, the parties manifested their willingness to have the case resolved on the basis
of the records and pleadings already on file.
The issue before us is:
WHETHER THE COURT A QUO GRAVELY ERRED IN CONVICTING THE ACCUSED
DESPITE THE FAILURE OF THE PROSECUTION TO PROVE HIS GUILT BEYOND
REASONABLE DOUBT

Achas’ defense is predicated on alibi and denial. He denies having committed the crimes
imputed against him, being, in the first place, in Bukidnon on the dates the supposed rape
incidents occurred. How could he, he protests, do something dastardly on one who he loved
and treated like his own child? His son, CCC, when called on the witness stand, belied AAA’s
inculpatory allegations against his father.
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Achas brands AAA’s account as to his guilt as incredulous and inconsistent with human
experience and the natural course of things. He likewise maintains that the physical evidence
ran counter to AAA’s testimonial evidence. In particular, he asserts that AAA was not alone in
the house when the alleged June 1998 rape happened; yet, contrary to human nature, AAA did
not cry out for help. He also belies committing the second rape charged, for, in July 1999, EEE
already had custody of AAA.
Setting his focus on another angle, Achas maintains that if AAA’s allegations of rape
were true, then hymenal lacerations and external physical injuries would have been observed by
the examining physician and so indicated, but was not, in the medical records.
The People, through the Office of the Solicitor General (OSG), would have the Court
discredit the proffered defenses of denial and alibi, describing them as the favorite sanctuary of
[11]
the OSG, citing jurisprudence, urges that
felons. And for reasons detailed in its Brief,
Achas’ assault on AAA’s credibility be rejected.
The Court resolves to affirm the CA decision.
[12]
For conviction in the crime of rape,

the following elements must be proved:

1.

that the accused had carnal knowledge of a woman;

2.

that said act was accomplished under any of the following circumstancesa.
b.
c.
d.

through force, threat or intimidation;
when the offended party is deprived of reason or is otherwise unconscious;
by means of fraudulent machination or grave abuse of authority; or
when the offended party is under twelve (12) years of age or is demented, even
[13]
though none of the circumstances mentioned above be present.

By the distinctive nature of rape cases, conviction usually rests solely on the basis of the
testimony of the victim, provided that such testimony is credible, natural, convincing, and
[14]
Accordingly, the Court has
consistent with human nature and the normal course of things.
consistently adhered to the following guiding principles in the review of similar cases, to wit:
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(1) an accusation for rape can be made with facility; while the accusation is difficult to prove, it
is even more difficult for the accused, though innocent, to disprove; (2) considering that, in the
nature of things, only two persons are usually involved in the crime of rape, the testimony of
the complainant must be scrutinized with extreme caution; and (3) the evidence for the
prosecution must stand or fall on its own merits, and cannot be allowed to draw strength from
[15]

the weakness of the evidence for the defense.

Complementing the foregoing principles is the rule that the credibility of the victim is
[16]
always the single most important issue in prosecution for rape;

that in passing upon the

credibility of witnesses, the highest degree of respect must be afforded to the findings of the
[17]
trial court.
AAA had pointed to Achas as the person who forced himself on her on at least two
occasions and who caused her pain when he entered her. As determined by the trial court,
AAA’s testimony on the fact of molestation was positive and credible. The trial court wrote:
Based on the demeanor of the private complainant when she testified, and after an
assessment of the testimonies of the prosecution witnesses, this Court believes and concludes
that the prosecution witnesses and their testimonies are credible. These witnesses testified
positively, directly, and in a candid manner. There is neither cause nor reason for this Court to
[18]
withhold credence on the testimonies of the prosecution witnesses.

And citing this Court’s ruling on an analogous case involving a girl-child, the trial court
added:
x x x [I]t is unbelievable for a ten-year old virgin to publicly disclose that she had been
sexually abused, then undergo the trouble and humiliation of a public trial if her motive were
other than to protect her honor and bring to justice the person who unleashed his lust on
[19]
her.

Just like the CA, the Court loathes to disturb the trial court’s assessment of AAA’s
credibility, having had the opportunity to observe her demeanor in the witness box. When the
offended party is of tender age and immature, courts are inclined to give credit to her account
of what transpired, considering not only her relative vulnerability but also the shame to which
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[20]
she would be exposed if the matter to which she testified is not true.
AAA may perhaps have not cried for help while being taken forcibly by Achas to the
store adjoining their house or during the actual penile insertion itself. This imputed omission,
however, does not necessarily diminish the plausibility of AAA’s story, let alone destroy her
credibility. AAA was a young country girl of eight during the period material. It was easy to
intimidate her then into silence. She was with her stepfather who enjoyed moral authority over
her and the only people around were her two younger—and doubtless undiscerning—halfbrothers whom she was looking after. Could the two toddlers be expected to understand what
their father was about to do or was doing then to AAA and come to their half-sister’s succor?
Physical resistance need not be established when intimidation is brought to bear on the
victim and the latter submits herself out of fear. As has been held, the failure to shout or offer
tenuous resistance does not make voluntary the victim’s submission to the criminal acts of the
[21]
accused.
Intimidation is addressed to the mind of the victim and is, therefore,
[22]
AAA’s credibility should, thus, not be undercut just because she did not cry
subjective.
out, if this really be the case, for help. Rape is subjective and not everyone responds in the
same way to an attack by a sexual fiend. There is no stereotypical form of reaction for a woman
[23]
when facing a traumatic experience, such as a sexual assault.

When a girl, especially a

minor, says that she has been raped, she says in effect all that is necessary to show that rape
[24]
was committed.
Achas has made much of the absence of medical traces of hymenal laceration on AAA.
Given the unwavering testimony of AAA as to her ordeal in the hands of Achas, however, the
Court cannot accord merit to the argument that the lack of physical manifestation of rape
weakens the case against Achas. The medical report on AAA is only corroborative of the
finding of rape. The absence of external signs or physical injuries on the complainant’s body
[25]
does not necessarily negate the commission of rape.
This is because hymenal laceration is
[26]
not an element of the crime of rape,

albeit a healed or fresh laceration is a compelling proof

10/9/2014 4:27 PM

G.R. No. 185712

8 of 12

http://sc.judiciary.gov.ph/jurisprudence/2009/august2009/185712.htm

[27]
What is more, the foremost consideration in the prosecution for rape is the
of defloration.
victim’s testimony and not the findings of the medico-legal officer. In fact, a medical
examination of the victim is not indispensable in a prosecution for rape; the victim’s testimony
[28]
alone, if credible, is sufficient to convict.
Achas’ claim of being in Bukidnon, a province adjoining Misamis Oriental, during the
commission of the sexual assaults stands uncorroborated and cannot be given much
consideration to support his alibi. He was not able to show the physical impossibility of his
being with AAA at the time the incidents occurred. For alibi to prosper, the accused must show
being somewhere else during the actual commission of the crime and that it was physically
impossible for him to have been at the crime scene. Alibi must fail where, owing to the short
distance as well as the facility of access between the two places involved, there is least chance
[29]
for the accused to be present at the crime scene.
But just to put things in the proper
perspective, what Achas testified to, as noted by the trial court, was that he went to Don
[30]
Carlos, Bukidnon in May 1999 and left that municipality in October 1999,
a plausible
alibi for the July 1999 rape incident only.
Denial, just like alibi, if not substantiated by clear and convincing evidence, is
[31]
To be
inherently weak, being self-serving negative evidence undeserving of weight in law.
sure, either gratuitous defense cannot be accorded greater evidentiary weight than the positive
[32]
declaration of credible witnesses.

Put a bit differently, the defense of denial or alibi

becomes even weaker in the face of an unqualified and positive identification of Achas as
[33]
complainant’s rapist.
CCC’s uncorroborated testimony in the defense of Achas also deserves scant
consideration, it being but natural for a son to testify for his father. CCC’s version of events,
moreover, requires a considerable stretch of the imagination to be believed. His story has his
aunt, EEE, cooking up an elaborate frame-up of Achas only because she did not like him.
CCC’s aunt allegedly coached him to say it was their two neighbors who committed the crime
against his half-sister. CCC’s account taxes credulity, for it is highly unusual for AAA to
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accuse her own stepfather of rape, while letting the real culprits go unpunished.
At any event, her having been sexually assaulted by someone else does not foreclose the
possibility of Achas having raped her also. As it were, CCC was not present when Achas—to
satisfy his lust, at least the second time around—dragged AAA into the adjoining store. In
other words, CCC did not, as he could not, testify on the physical impossibility of the crime
having being committed by his father. We go back to the oft-cited jurisprudential gem that a
young girl will not have the courage and strength to concoct a tale of defloration against a
stepfather and relate in public all its horrifying were she not in fact sexually violated. The
Court cannot bring its mind to a rest that a girl of tender age—like AAA, who has not been
shown to have ill motive to falsely testify against her stepfather—would allow herself to go
[34]
through the humiliation of a public trial if not to pursue justice for what has happened.
As
to the testimony of CCC, we have previously held that when the denial of the accused is tended
to be established only by himself, his relatives, or friends, his denial of culpability should be
accorded the strictest scrutiny; their testimonies are necessarily suspect and cannot prevail over
[35]
the testimonies of the more credible witnesses for the prosecution.
So it must be here.
On pecuniary liability, we affirm the amount of damages awarded by the appellate court.
Civil indemnity for statutory rape is currently pegged at PhP 75,000, while moral damages,
which are awarded without need of proof of mental suffering or anguish other than the fact of
[36]
statutory rape, was properly awarded in the amount of PhP 75,000.

The award of

exemplary damages in the amount of PhP 25,000 is increased to PhP 30,000 pursuant to
[37]
prevailing jurisprudence.
While RA 9346 prohibited the imposition of the death penalty and the penalty is
reduced to reclusion perpetua, the accused is, however, no longer eligible for parole.
WHEREFORE, the CA Decision dated May 19, 2008 in CA-G.R. CR-H.C. No. 00480
finding accused-appellant Lilio U. Achas guilty of two (2) counts of rape is hereby
AFFIRMED with the MODIFICATION that he is ordered to pay PhP 30,000 as exemplary
damages and that he is ineligible for parole.
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SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

MINITA V. CHICO-NAZARIO
Associate Justice

ANTONIO EDUARDO B. NACHURA
Associate Justice

DIOSDADO M. PERALTA
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.
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CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
[1]

The name and personal circumstances of the victim and her immediate family are withheld per Republic Act No. (RA)
7610 or The Special Protection of Children Against Child Abuse, Exploitation, and Discrimination Act (1992) and RA 9262 or the
Anti-Violence Against Women and Their Children Act (2004).
[2]
Rollo, pp. 8-9.
[3]
Id. at 10.
[4]
Id. at 11.
[5]
Id. at 12.
[6]
TSN, February 14, 2002, pp. 8-13.
[7]
CA rollo, pp. 28-29. Penned by Judge Jose L. Escobido.
[8]
G.R. Nos. 147678-87, July 2004, 433 SCRA 640.
[9]
RA 9346, Sec. 3 provides that “persons convicted of offenses punished with reclusion perpetua, by reason of this Act,
shall not be eligible for parole under Act. No. 4103, otherwise known as the Indeterminate Sentence Law, as amended.”
[10]
CA rollo, p. 20. Penned by Associate Justice Jane Aurora C. Lantion and concurred in by Associate Justices Edgardo
A. Camello and Edgardo T. Lloren.
[11]
Id. at 83-97.
[12]
Penile or organ rape.
[13]
REVISED PENAL CODE, Art. 266-A; People v. Barangan, G.R. No. 175480, October 2, 2007, 534 SCRA 570,
591-592.
[14]
People v. Corpuz, G.R. No. 168101, February 13, 2006, 482 SCRA 435, 444.
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[15]

Id.; People v. Bidoc, G.R. No. 169430, October 21, 2006, 506 SCRA 481, 495; People v. Arsayo, G.R. No. 166546,
September 26, 2006, 503 SCRA 275, 284; People v. Quiachon, G.R. No. 170236, August 31, 2006, 500 SCRA 704, 714.
[16]
People v. Ceballos, Jr., G.R. No. 169642, September 14, 2007, 533 SCRA 493, 508.
[17]
People v. Balonzo, G.R. No. 176153, September 14, 2007, 533 SCRA 760, 768.
[18]
CA rollo, p. 25.
[19]
Id.; citing People v. Buyok, G.R. No. 109771, August 25, 1994, 235 SCRA 622.
[20]
People v. Candaza, G.R. No. 170474, June 16, 2006, 491 SCRA 280, 295-296.
[21]
People v. San Antonio, Jr., G.R. No. 176633, September 5, 2007, 532 SCRA 411, 428.
[22]
People v. Castro, G.R. No. 172691, August 10, 2007, 529 SCRA 800, 809-810; citing People v. Ilao, G.R. Nos.
152683-84, December 11, 2003, 418 SCRA 391.
[23]
San Antonio, Jr., supra note 21.
[24]
Bidoc, supra note 15; Corpuz, supra note 14, at 448.
[25]
People v. Espino, Jr., G.R. No. 176742, June 17, 2008, 554 SCRA 682, 700.
[26]
Id.; citing People v. Esteves, 438 Phil. 687, 699 (2002).
[27]
People v. Sambrano, G.R. No. 143708, February 24, 2003, 398 SCRA 106, 113.
[28]
Espino, Jr., supra note 25, at 700-701; citing People v. Logmao, 414 Phil. 378, 387 (2001).
[29]
People v. dela Cruz, G.R. No. 168173, December 24, 2008.
[30]
CA rollo, pp. 23-24.
[31]
People v. Lizano, G.R. No. 174470, April 27, 2007, 522 SCRA 803, 811.
[32]
People v. Robles, G.R. No. 177770, March 28, 2008, 550 SCRA 463, 475.
[33]
People v. Resuma, G.R. No. 179189, February 26, 2008, 546 SCRA 728, 741; citing People v. Gonzales, G.R. No.
141599, June 29, 2004, 433 SCRA 102, 116.
[34]
People v. Nazareno, G.R. No. 167756, April 9, 2008, 551 SCRA 46, 41.
[35]
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[36]
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DECISION

VELASCO, JR., J.:
This is an appeal from the Decision of the Court of Appeals (CA) dated May 30, 2008 in
CA-G.R. CR-H.C. No. 01760, which affirmed the August 12, 2002 Decision in Criminal Case
No. 99-329 of the Regional Trial Court (RTC), Branch 259 in Parañaque City.
Accused-appellant Jesus Paragas Cruz was convicted of one (1) count of rape or
violation of paragraph 1(a), Article 266-A of the Revised Penal Code, as amended. He was
sentenced to suffer the penalty of reclusion perpetua.
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The Facts
The Information dated February 23, 1999 against Cruz alleged the following:
That on or about the 6th day of June 1998 in the City of Parañaque, Philippines and
within the jurisdiction of this Honorable Court, the above-named accused, by means of force
and intimidation, did then and there willfully, unlawfully and feloniously have carnal
[1]
knowledge with one [AAA], a minor, 9 years old, against her will.
[2]
CONTRARY TO LAW.

Upon arraignment on July 8, 1999, Cruz pleaded not guilty.
The prosecution offered the testimony of the following witnesses: PO3 Maria Bautista;
Dr. Winston Tan; the victim’s mother, BBB; and Emiliano Mariano, the barangay tanod of San
Dionisio, Parañaque City. Apart from Cruz, the defense presented as witnesses his wife,
Melinda Cruz; Antonio Gonzales; Benjamin Gudal; Jesus Cruz; Dr. Darius Mariano; and Dr.
Winston Tan.
Version of the Prosecution
On June 6, 1998, AAA, then a nine-year old, was at her house watching television with
her cousin Jady. It was past three in the afternoon when Jady left to go to her grandmother’s
house. Upon her departure, Cruz abruptly entered the house and turned off the television. He
closed the windows and told AAA to remove her shorts. She did as instructed. Cruz later
kissed AAA and touched her vagina. She felt pain as he inserted his penis into her vagina. She
did not do anything, however, as she was fearful of Cruz. To intimidate her further, Cruz
threatened to kill her should she report what had just happened. He then left in a hurry and
[3]
closed the door of the house.
AAA tried her best to keep the rape a secret as she was terrified that Cruz would come
back and kill her. Nevertheless, she told her mother BBB what happened to her a few months
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later. BBB subsequently told Cruz’s wife of what she had just discovered. Thereafter, BBB
took her daughter to the barangay hall and then to the police station to report the matter to the
[4]
authorities.
A medical examination was conducted on AAA by Dr. Winston Tan. His report showed
that AAA had two (2) hymenal lacerations. One was a deep-healed laceration at the 3 o’clock
[5]
position and another one a shallow healed laceration at the 5 o’clock position.
Version of the Defense
Maintaining his innocence, Cruz claimed that at the time of the rape he was with
Antonio Gonzales in Multinational Village, Parañaque City. Gonzales later testified that they
met from 11 o’clock in the morning to about 5:30 in the afternoon. Cruz conducted a survey of
Gonzales’ land to prepare it for a prospective buyer. A couple of months later or on September
28, 1998, his wife told him of AAA’s allegation of rape. Policemen subsequently arrested him
and brought him to the police station where he was informed that he was being charged of rape.
To further establish his defense, Cruz maintained that it was impossible for him to commit rape
as he had been sexually impotent since 1995. He pointed to a land dispute he had with the
[6]
victim’s family as a possible reason for the fabricated charge.
Cruz’s wife Melinda corroborated his story by saying that they seldom had sexual
intercourse after 1995 as he had become impotent. Dr. Darius Mariano, meanwhile, diagnosed
[7]
Cruz in 2001 as suffering from erectile dysfunction.
The Ruling of the Trial Court
The RTC found Cruz guilty for the crime charged. It found Cruz’s defense too shallow in
light of his positive identification as the perpetrator of the rape. The dispositive portion of the
RTC Decision reads:
WHEREFORE, PREMISES CONSIDERED, finding accused Jesus Paragas Cruz
GUILTY beyond reasonable doubt for the crime of Rape as defined and penalized under par.
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1(c) Art. 266-A RA 8353 in relation to Sec. 5(b) RA 7610; this Court hereby sentences him to
reclusion perpetua and to suffer the accessory penalties provided by law, particularly Art. 41
of the Revised Penal Code. For the civil liability, he is further condemned to pay the amount of
P100,000.00 as actual and moral damages.
xxxx
[8]
SO ORDERED.

On June 25, 2008, Cruz filed his Notice of Appeal of the RTC Decision.
The Ruling of the CA
Cruz, in arguing that the trial court erred in convicting him, alleged that AAA’s hymenal
lacerations could have been caused by means other than sexual intercourse. He furthermore
submitted that his erectile dysfunction raised doubts as to his culpability. Additionally, he
claimed that the corroboration of his alibi by two other witnesses should not have been
disregarded.
The CA found Cruz’s assertions without merit. It ruled that his impotency was not
proved with certainty. The appellate court pointed out that the medical finding of erectile
dysfunction was based on an examination more than three years after the rape occurred; thus,
no categorical conclusion could be made that Cruz was impotent when the rape was committed.
Following jurisprudence on the subject matter, the appellate court held that it was hard
to believe AAA’s mother would file rape charges against Cruz because of a land dispute, seeing
as it would cause AAA embarrassment and subject her to a lifelong stigma. As to Cruz’s alibi,
the CA opined that he was not able to prove the physical impossibility of his having committed
the crime.
The fallo of the CA Decision reads:
WHEREFORE, the Decision appealed from is hereby AFFIRMED with the
MODIFICATIONS that accused-appellant JESUS PARAGAS CRUZ is ordered to pay private
complainant P50,000.00 as civil indemnity and P50,000.00 as moral damages, and exemplary
damages in the amount of P25,000.00. The awarded amount of P100,000.00 is DELETED.
The Decision stands in all other respects.
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[9]
SO ORDERED.

On March 11, 2009, this Court required the parties to submit supplemental briefs if
they so desired. The parties manifested their willingness to submit the case on the basis of the
records already submitted.
The Issue
THE COURT A QUO GRAVELY ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY BEYOND REASONABLE DOUBT OF THE CRIME OF RAPE

Cruz reiterates his previous assertions, i.e., that (1) the victim’s hymenal lacerations
could have been caused by a non-sexual act; (2) Cruz’s erectile dysfunction made it impossible
for him to commit rape; and (3) his alibi that he was elsewhere at the time of the rape deserves
more weight as it was corroborated by two other witnesses.
Non-Sexual Cause of Hymenal Lacerations
Courts use the following principles in deciding rape cases: (1) an accusation of rape can
be made with facility; it is difficult to prove but more difficult for the person accused, though
innocent, to disprove; (2) due to the nature of the crime of rape in which only two persons are
usually involved, the testimony of the complainant must be scrutinized with extreme caution;
and (3) the evidence for the prosecution must stand or fall on its own merits and cannot be
allowed to draw strength from the weakness of the evidence for the defense. Due to the nature
of this crime, conviction for rape may be solely based on the complainant’s testimony provided
it is credible, natural, convincing, and consistent with human nature and the normal course of
[10]
things.
Bearing the aforementioned principles in mind, we find the prosecution’s evidence
sufficient for a conviction. The claim that AAA’s hymenal lacerations could have been caused
by something other than sexual congress is distinctly speculative and does not throw any doubt
as to the fact of rape. What is more, proof of hymenal laceration is not even an element of rape
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so long as there is enough proof of entry of the male organ into the labia of the pudendum of
[11]
the female organ.
We have gleaned from the records a credible and straightforward account of the rape
from the victim herself. She was unflinching both during her direct and cross-examinations and
was categorical in identifying Cruz as the rapist. We, thus, concur with both the trial and
appellate courts in holding that AAA’s testimony is enough to hold Cruz liable. Most important
in a prosecution for statutory rape is to prove the following elements: (1) that the accused had
carnal knowledge of a woman; and (2) that the woman was below 12 years of age. Sexual
[12]
congress with a girl under 12 years old is always rape.

These elements were sufficiently

established during trial and were not rebutted by the defense with any solid evidence to the
contrary. As the trial court was in a better position to observe the candor and demeanor of the
[13]
witnesses, we respect its findings of fact especially as these were sustained by the CA.
Impotence as a Defense
As a defense, impotence is both a physical and medical question that should be
[14]
Impotency as
satisfactorily established with the aid of an expert and competent testimony.
a defense in rape cases must likewise be proved with certainty to overcome the presumption in
[15]
favor of potency.

While Cruz was indeed diagnosed as suffering from erectile dysfunction,

this does not preclude the possibility of his having sexual intercourse with AAA. As the CA
observed accurately, AAA was raped in 1998 while the medical examination of Cruz was
conducted in 2001. A good three years had already lapsed since AAA had been sexually
abused. The diagnosis on Cruz in 2001 is, therefore, useless to disprove his sexual potency at
the time of the rape incident. It merely corroborates his assertion that he is currently sexually
impotent, and not that he has been so since 1995. Cruz was not able to adduce hard evidence to
demonstrate his impotency prior to or on June 6, 1998 when the crime of rape was committed.
Moreover, assuming arguendo that he was indeed impotent since 1995, it does not discount the
possibility that his erection was cured by drugs like Viagra or Ciales. There was simply no
proof of his alleged impotency on June 6, 1998 when the beastly act of rape was committed
against AAA.
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Furthermore, we find the testimony of Cruz’s wife Melinda more harmful than helpful to
the theory of the defense. It can be recalled that she testified as to having infrequent sexual
intercourse with her husband after 1995 because he had become impotent. This contradicts
Cruz’s claim that it was impossible for him to have raped AAA because of his medical
condition. Apparently his alleged impotence, which started in 1995, did not completely stop
him from engaging in sexual intercourse over the years.
Erectile dysfunction or ED can be a total inability to achieve erection, an inconsistent
ability to do so, or a tendency to sustain only brief erections. These variations make defining
[16]
ED and estimating its incidence difficult.
The testimony of the doctor who examined Cruz
in 2001 did not specify what kind of ED Cruz was suffering from. Cruz’s impotency cannot,
therefore, be considered as completely eliminating the possibility of sexual intercourse.
Defense of Alibi

Cruz’s final argument likewise fails to convince this Court. He relies on as alibi his
presence in Multinational Village in Parañaque City conducting a land survey at the time of the
rape incident. To sustain such an alibi, the defense must establish the physical impossibility for
[17]
the accused to be present at the scene of the crime at the time of its commission.
True it is
that his story was corroborated by additional witnesses. These testimonies, however, did not
show the physical impossibility of Cruz to be present at AAA’s home when she was raped.
Even if Cruz conducted the land survey on the same day, he could have very easily committed
the rape as he was in the same city as AAA.
Penalty Imposed
The award of civil indemnity of PhP 50,000 in simple rape cases without need of
[18]
pleading or proof is correct.

In addition, moral damages of PhP 50,000 were also correctly

[19]
These are automatically granted in rape cases without need of proof other than
awarded.
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[20]
Exemplary damages were appropriately awarded by way of
the commission of the crime.
public example and to protect the young from sexual predators. We, however, increase the
[21]
award to PhP 30,000 in accordance with prevailing jurisprudence.
WHEREFORE, the appeal is DENIED. The CA Decision in CA-G.R. CR-H.C. No.
01760 finding accused-appellant Jesus Paragas Cruz guilty of statutory rape is AFFIRMED
with the MODIFICATION that the award of exemplary damages is increased to PhP 30,000.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR:

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson
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Associate Justice

MINITA V. CHICO-NAZARIO
Associate Justice

DIOSDADO M. PERALTA
Associate Justice

ATTESTATION
I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above Decision had been reached in
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REYNATO S. PUNO
Chief Justice
* Additional member as per August 3, 2009 raffle.
[1]

The real name and the personal circumstances of the victim and her immediate relatives are withheld per R.A. No. 7610
(Special Protection of Children Against Child Abuse, Exploitation and Discrimination Act) and R.A. No. 9262 (Anti-Violence
Against Women and Their Children Act). See People v. Cabalquinto, G.R. No. 167693, September 19, 2006, 502 SCRA 419,
425-426.
[2]
Rollo, p. 3.
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[3]
[4]
[5]
[6]
[7]
[8]

Id. at 4-5.
Id. at 5.
Id.
Id. at 6.
Id.
CA rollo, p. 103. Penned by Judge Zosimo V. Escano.

[9]

Rollo, p. 18. Penned by Associate Justice Edgardo F. Sundiam.
[10]
People v. Lagarde, G.R. No. 182549, January 20, 2009; citing People v. Nazareno, G.R. No. 167756, April 9, 2008,
551 SCRA 16, 31.
[11]
People v. Jumawid, G.R. No. 184756, June 5, 2009; citing People v. Borromeo, G.R. No. 150501, June 3, 2004, 430
SCRA 533.
[12]
People v. Marcos, G.R. No. 185380, June 18, 2009.
[13]
See People v. Mahinay, G.R. No. 179190, January 20, 2009.
[14]
People v. Alcartado, G.R. Nos. 132379-82, June 29, 2000, 334 SCRA 701, 715.
[15]
People v. De Villa, G.R. No. 124639, February 1, 2001, 351 SCRA 25, 30.
[16]
Erectile Dysfunction <http://kidney.niddk.nih.gov/kudiseases/pubs/impotence/>.
[17]
People v. Malate, G.R. No. 185724, June 5, 2009.
[18]
People v. Corpuz, G.R. No. 175836, January 30, 2009.
[19]
See Mahinay, supra note 13.
[20]
People v. Abay, G.R. No. 177752, February 24, 2009.
[21]
See People v. Anguac, G.R. No. 176744, June 5, 2009, People v. Layco, Sr., G.R. No. 182191, May 8, 2009.
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DECISION

CHICO-NAZARIO, J.:
[1]
In this Petition for Review on Certiorari

under Rule 45 of the Rules of Court,
[2]

petitioner Allan Dizon y Aqui prays for the reversal of the Decision,

dated 1 September

[3]
dated 7 November 2005, of the Court of Appeals in CA-G.R.
2005, and Resolution,
[4]
CR-H.C. No. 00615, which affirmed with modification the Decision,

dated 11 March 2002,

of the Regional Trial Court (RTC), Branch 75, Olongapo City, in Criminal Cases No. 303-97
to No. 305-97, finding petitioner guilty of one count of simple rape.
The records of the case generate the following facts:
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[5]
On 19 June 1997, three separate informations

were filed with the RTC charging

petitioner with three counts of rape, thus:
Criminal Case No. 303-97
The undersigned accuses Allan Dizon y Aqui of the crime of Rape, upon complaint
[6]
under oath filed by AAA
which is attached hereto and made an integral part hereof as
Annex “A” committed as follows:
That in or about the month of December, 1996, in the City of Olongapo, Philippines,
and within the jurisdiction of this Honorable Court, the above-named accused, with lewd
design and by means of force, and intimidation, did then and there willfully, unlawfully and
feloniously have carnal knowledge of AAA, who was seventeen (17) years old, against her
will.

Criminal Case No. 304-97
The undersigned accuses Allan Dizon y Aqui of the crime of Rape, upon complaint
under oath filed by AAA which is attached hereto and made an integral part hereof as Annex
“A” committed as follows:
That on or about the twentieth (20th) day of February, 1997, in the City of Olongapo,
Philippines, and within the jurisdiction of this Honorable Court, the above-named accused,
with lewd design and by means of force, and intimidation, did then and there willfully,
unlawfully and feloniously have carnal knowledge of AAA, who was seventeen (17) years old,
against her will.

Criminal Case No. 305-97
The undersigned accuses Allan Dizon y Aqui of the crime of Rape, upon complaint
under oath filed by AAA which is attached hereto and made an integral part hereof as Annex
“A” committed as follows:
That in or about the month of October, 1996, in the City of Olongapo, Philippines, and
within the jurisdiction of this Honorable Court, the above-named accused, with lewd designs
and by means of force, and intimidation, did then and there willfully, unlawfully and
feloniously have carnal knowledge of AAA, who was seventeen (17) years old, against her
will.
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Subsequently, these cases were consolidated. When arraigned on 5 August 1998,
petitioner, assisted by counsel de parte, pleaded “Not guilty” to each of the charges. Trial on
[7]
the merits thereafter ensued.
The prosecution presented as witnesses AAA, BBB and Brigida Acuna Navarette. Their
testimonies, woven together, bear the following narrative:
AAA, daughter of BBB (mother) and CCC (father), live with her parents in a two-storey
house located at No. 26 Bonifacio Street, Barangay Pag-asa, Olongapo City. She and her
parents occupied the first floor of the house, while DDD (paternal grandmother of AAA) lived
on the second floor.

She was born with a harelip/cleft palate, causing her difficulty in

speaking. She was enrolled by her parents in school but upon reaching Grade One, she
stopped going to school and merely stayed in the house to avoid ridicule from classmates and
schoolmates. Although illiterate, she could distinguish right from wrong. She was always left
to the care of DDD whenever her parents were at work at the Subic Bay Metropolitan
[8]
Authority from 7:30 a.m. to 5:30 p.m.
Petitioner and his wife, EEE (niece of CCC), lived in a house also situated at No. 26
Bonifacio Street, Barangay Pag-asa, Olongapo City. Their house was detached from, and
positioned at the back of, the two-storey house of AAA and her parents. The said houses were
[9]
located within the same compound and had the same address.
On 20 February 1997, petitioner celebrated his birthday in his house. On that evening,
AAA, then 17 years old, was in the backyard of their two-storey house. Petitioner called her
and told her to proceed to his house. She innocently obeyed. While she was inside his house,
petitioner pulled out a knife and told her to remove her shorts. Terrified, she submitted. He
then applied cologne in her vagina, into which he then inserted his penis. She felt pain in her
vagina. After satisfying his lust, petitioner warned her not to tell anyone of the incident, or he
[10]
would fight with CCC and create trouble.
Sometime in April 1997, BBB observed that AAA was physically weak and lonely. She
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also noticed that her daughter’s stomach was becoming bigger. BBB asked her if she was
pregnant, but the latter refused to answer.

On 21 April 1997, AAA experienced severe

abdominal pain. At this juncture, she confessed to her mother that petitioner had raped her.
BBB then brought her to the hospital, where the latter was confined and examined by a certain
Dr. Lynemir V. Zarbo.
pregnant.

After physical examination, Dr. Zarbo confirmed that AAA was

BBB then reported the incident to the police which, in turn, later arrested

[11]
petitioner.
Subsequently, the police requested the Department of Social and Welfare Development
(DSWD) Lingap Center to assist AAA. Brigida Acuna Navarette (Navarette), social worker
and officer of DSWD, proceeded to the hospital where AAA was confined and interviewed the
latter about the incident. The victim confided to her that petitioner had raped and impregnated
her. Later, a certain Senior Police Officer (SPO) 3 Dominga Olaybar arrived at the hospital and
took the statement of AAA regarding the incident. The latter was assisted by Navarette during
the taking of her statement. Thereafter, the victim, accompanied and assisted by BBB and
[12]
Navarette, filed before the prosecutor’s office a complaint for rape against petitioner.
According to AAA, this was already the second time that petitioner raped her. The first
one happened inside her house while her parents were not around. The third rape incident took
[13]
place in petitioner’s house.
The prosecution also proffered documentary evidence to bolster the testimonies of its
witnesses, to wit: (1) medical certificate of AAA certifying that she was pregnant (Exhibit
[14]
A);

(2) birth certificate of AAA showing that she was born on 7 June 1980 (Exhibit
[15]

B);

[16]
and (3) sworn statement of AAA regarding the incident (Exhibit C).

For its part, the defense presented the lone testimony of petitioner to refute the foregoing
accusations. No documentary or object evidence was adduced.
Petitioner testified that he and his wife, EEE, lived in a house situated at No. 26
Bonifacio Street, Barangay Pag-asa, Olongapo City. Their house was detached from, and
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positioned at the back of, the two-storey house of AAA and her parents. The said houses were
located within the same compound and had the same address. AAA and BBB were relatives of
EEE. Petitioner denied raping the victim on the evening of 20 February 1997 or on other
occasions as she alleged. He claimed that he was celebrating his birthday on 20 February 1997
in his house with relatives and friends when the alleged incident occurred. He averred that the
family of AAA had an ill motive in accusing him of raping her. He explained that when CCC
and his brother-in-law were drunk, the two would call him a “sampid.” Also, when he had an
argument or misunderstanding with CCC and his brother-in-law, the two would tell him to
leave the house and to find another residence. He and EEE refused to leave their house at said
[17]
address because he had constructed the said house.
After trial, the RTC rendered a Decision on 11 March 2002 convicting petitioner of
simple rape in Criminal Case No. 304-97. The RTC imposed on him the penalty of reclusion
perpetua. The trial court also ordered him to pay AAA the amount of P50,000.00 as civil
indemnity. However, it acquitted petitioner in Criminal Cases No. 303-97 and No. 305-97
because the prosecution had failed to prove the commission of rapes in said criminal cases.
Petitioner filed a Notice of Appeal, to which the RTC gave due course in its Order dated
4 April 2002. In the said Order, the trial court directed the transmittal of the records of the
[18]
[19]
instant case to this Court.
Subsequently, petitioner submitted his “Appellant’s Brief.”
[20]
we remanded the case to the
Pursuant, however, to this Court’s ruling in People v. Mateo,
Court of Appeals for disposition.
On 1 September 2005, the Court of Appeals promulgated its Decision affirming with
modification the RTC Decision. In addition to the latter’s grant of civil indemnity in the
amount of P50,000.00, also awarded by the appellate court were moral damages amounting to
P50,000.00 in favor of AAA. Petitioner filed a Motion for Reconsideration but this was
denied by the Court of Appeals in its Resolution dated 7 November 2005.
Hence, petitioner lodged the instant Petition assigning the following errors:
I.
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THE COURT OF APPEALS ERRED IN AFFIRMING WITH MODIFICATION THE
DECISION OF THE REGIONAL TRIAL COURT DESPITE LACK OF EVIDENCE
AGAINST PETITIONER;
II.
THE COURT OF APPEALS AND THE REGIONAL TRIAL COURT ERRED IN
CONCLUDING THAT THE VERNACULAR “GINALAW PO NIYA AKO” IS SYNONYMOUS
WITH RAPE; AND
III.
THE COURT OF APPEALS AND THE REGIONAL TRIAL COURT ERRED IN NOT
USING THE STANDARDS USED FOR ADULTS IN ASSESSING THE TESTIMONY OF
AAA.

In reviewing rape cases, this Court is guided by three principles, to wit: (1) an accusation
of rape can be made with facility; it is difficult to prove but more difficult for the person
accused, though innocent, to disprove; (2) in view of the intrinsic nature of the crime of rape
where only two persons are usually involved, the testimony of the complainant must be
scrutinized with extreme caution; and (3) the evidence for the prosecution must stand or fall on
[21]
its own merits and cannot draw strength from the weakness of the evidence for the defense.
As a result of these guiding principles, the credibility of the complainant becomes the
single most important issue.

If the testimony of the victim is credible, convincing and

consistent with human nature and the normal course of things, the accused may be convicted
[22]
solely on the basis thereof.
We have carefully examined AAA’s court testimony and found it to be credible and
trustworthy. Her positive identification of petitioner as the one who ravished her on 20
February 1997 (Criminal Case No. 304-97), as well as her direct account of the bestial act, was
clear and consistent, to wit:
FISCAL (to witness)
Q.

How many times were you – which you said “ginalaw” by the accused Allan Dizon?

A.

Several times.

xxxx
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Q.

Now, you said several times, when was the second time?

xxxx
WITNESS:
During the birthday of Allan.
COURT (to witness)
Q.

How did you know that it was his birthday?

A.

My cousin told me that it was the birthday of Allan.

FISCAL (to witness)
Q.

And where did this incident happen?

A.

Infront of their house.

Q.

Is that a lot?

A.

Inside our yard.

Q.

Was it in the morning or in the evening?

A.

Evening.

Q.

And what did the accused do in this second incident?

A.

Inside his house. He called me.

Q.

And what happened after he called you?

A.

He asked me to do something, but he did not ask anything.

Q.

After that, what happened?

A.

Ginalaw po niya ako.

Q.

And you still remember what you were wearing at the time?

A.

Yes, sir.

Q.

What were you wearing at the time?

A.

I was wearing a short.

Q.

And what happened to your short?
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A.

He told me to take off my short.

Q.

Did you take off your short?

A.

Yes, sir.

Q.

Why?

A.

Because he was holding a knife. He threatened me.

Q.

After you took off your short, what happened?

A.

Ginalaw po niya ako.

Q.

Did you feel anything when you said “ginalaw po niya ako”?

xxxx
WITNESS:
Yes, sir.
FISCAL (to witness)
Q.

What did you feel?

A.

I felt pain.

COURT (to witness)
Q.

In what part of your body did you feel pain?

A.

From waist downward.

FISCAL (to witness)
Q.

Was there anything inserted in your vagina?

ATTY GUIAO
Objection.
COURT
Sustained.
FISCAL (to witness)
Q.

Why did you feel pain on your lower part of your body?

A.

My vagina sustained a wound.
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COURT (to witness)
Q.

How did you know that your vagina sustained a wound?

A.

When I urinated. I felt pain.

Q.

Why did you sustain a wound in your vagina?

A.

There was a blood on my vagina.

xxxx
FISCAL (to witness)
Q.

Who caused the wound in your vagina?

xxxx
WITNESS
Allan.
FISCAL (to witness)
Q.

How did he cause the wound?

A.

Because of his penis.

Q.

And what about his penis?

A.

He put cologne on my vagina.

COURT (to witness)
Q.

After putting cologne on your vagina, what did he do?

A.

Ginalaw po niya ako.

Q.

What do you mean by “ginalaw po niya ako”?

A.

He threatened me.

COURT
Continue
xxxx
FISCAL (to witness)
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Q.

Why did the accused threaten you when you said “ginalaw po niya ako”?

A.

He told me not to report the matter. He told me that if I report the matter to my
mother, he would fight my father.

COURT (to witness)
Q.

How did [he] threaten you?

A.

If I report the matter he would create a trouble.

xxxx
Q.

And when you said “ginalaw po niya ako,” what did the accused do in general?

A.

He took off my panty.

Q.

And after the accused took off your panty?

A.

“Ginalaw po niya ako.”

Q.

With what did he touch you?

A.

My vagina.

COURT (to witness)
Q.

What did he do with your vagina?

A.

He inserted his penis on my vagina.

Q.

How did you know that he inserted his penis?

A.

I saw it.

Q.

What did you feel?

A.

I felt pain.

Q.

Why?

A.

[23]
When he brought out his penis, I felt pain.

Well-entrenched is the rule that when a woman says that she has been raped, she says in
[24]
effect all that is necessary to show that the rape was indeed committed.
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It is also significant to note that the RTC gave full credence to the foregoing testimony
of AAA, as she relayed her painful ordeal in a candid manner. It found her testimony to be
credible and sincere. Jurisprudence instructs that when the credibility of a witness is of
primordial consideration, as in this case, the findings of the trial court, its calibration of the
testimonies of the witnesses and its assessment of the probative weight thereof, as well as its
conclusions anchored on said findings are accorded respect if not conclusive effect. This is
because the trial court has had the unique opportunity to observe the demeanor of a witness
and was in the best position to discern whether they were telling the truth. When the trial
court’s findings have been affirmed by the appellate court, as in the present case, said findings
[25]
are generally binding upon this Court.
Further, BBB and Navarette corroborated AAA’s testimony on material and relevant
points.
Petitioner, however, maintains that there was no rape because when AAA was asked
during the trial what petitioner had done to her on 20 February 1997, AAA merely answered,
“Ginalaw po niya ako.” Petitioner argues that the phrase “ginalaw po niya ako” does not
necessarily refer to carnal knowledge, sexual intercourse, or insertion of the penis in the
vagina. It could merely mean kissing or touching a woman’s breast or the placing of a penis on
a female’s private parts. Petitioner asserts that the testimony of AAA should be assessed based
[26]
on standards used for adults.
In rape cases, the testimony of complainant must be considered and calibrated in its
[27]
The true meaning of
entirety, and not in its truncated portion or isolated passages thereof.
answers to questions propounded to a witness is to be ascertained with due consideration of all
the questions and answers given thereto. The whole impression or effect of what has been said
[28]
or done must be considered, and not individual words or phrases alone.
Facts imperfectly
stated in answer to a question may be supplied or clarified by one’s answer to other
[29]
questions.
Initially, AAA made vague explanations of what she meant by “ginalaw po niya ako.”
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However, subsequent inquiries clarified her statement “ginalaw po niya ako” to mean that
petitioner inserted his penis into her vagina, viz:
COURT (to witness)
Q.

After putting cologne on your vagina, what did he do?

A.

Ginalaw po niya ako.

Q.

What do you mean by “ginalaw po niya ako”?

A.

He threatened me.

xxxx
Q.

And when you said “ginalaw po niya ako,” what did the accused do in general?

A.

He took off my panty.

Q.

And after the accused took off your panty?

A.

“Ginalaw po niya ako.”

Q.

With what did he touch you?

A.

My vagina.

COURT (to witness)
Q.

What did he do with your vagina?

A.

He inserted his penis on my vagina.

Q.

How did you know that he inserted his penis?

A.

I saw it.

Q.

What did you feel?

A.

[30]
(Emphasis supplied.)
I felt pain.

AAA’s difficulty in clarifying her statement “ginalaw po niya ako” cannot undermine
her credibility. It should be noted that she was illiterate at the time she testified on the
[31]
Hence, her testimony must be treated with the broadest understanding and
incident.
consideration of attendant circumstances.

At any rate, AAA sufficiently explained her
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statement “ginalaw po niya ako” to mean that petitioner inserted his penis into her vagina.
The RTC and the Court of Appeals were, therefore, correct in concluding that what she meant
when she said those words was that petitioner raped her.
To rebut the overwhelming evidence for the prosecution, petitioner interposed the
defense of denial and alibi. He denied raping AAA and claimed that he was celebrating his
birthday in his house with relatives and friends when the alleged incident occurred.
Denial is inherently a weak defense, as it is negative and self-serving. It cannot prevail
over the positive testimonies of credible witnesses who testify on affirmative matters. Alibi is
the weakest of all defenses, for it is easy to contrive and difficult to prove. It must be proved
by the accused with clear and convincing evidence. For alibi to prosper, it is not enough for
the accused to prove that he was somewhere else when the crime was committed. He must
likewise prove that it was physically impossible for him to be present at the crime scene or its
[32]
immediate vicinity at the time of the commission of the crime.
In the case at bar, the incident occurred inside petitioner’s house on the evening of
petitioner’s birthday, which was on 20 February 1997.

Petitioner testified that he was

celebrating his birthday on said date in his house with relatives and friends when the alleged
incident transpired. Obviously, he was at the crime scene when the incident happened.
Further, if petitioner was indeed in the company of his relatives and friends during the incident
and was not raping AAA, then petitioner should have presented as witnesses his said relatives
and friends to prove that he was with them and was not committing rape against AAA.
Petitioner, nonetheless, did not present any of them as witness. Clearly, the defense failed to
prove that he was somewhere else when the incident occurred, and that it was physically
impossible for him to be present at the crime scene or its immediate vicinity at the time of its
commission.
Petitioner also averred that the family of AAA had an ill motive in accusing him of
raping her. He explained that when CCC and petitioner’s brother-in-law were drunk, the two
would call him a “sampid.” Also, when petitioner had arguments or misunderstandings with
the two of them, they would tell him to leave the house and find another residence.
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Motives such as family feuds, resentment, hatred or revenge have never swayed this Court
[33]
Also, ill motives become
from giving full credence to the testimony of a rape victim.
inconsequential if there is an affirmative and credible declaration from the rape victim, which
[34]
clearly establishes the liability of the accused.

In the present case, AAA categorically

identified petitioner as the one who defiled her. Her account of the incident, as found by the
RTC, the Court of Appeals, and this Court, was sincere and truthful. Hence, petitioner’s
uncorroborated and flimsy allegation of ill motive is immaterial.
As the rape was committed on 20 February 1997, the applicable law is Section 11 of
Republic Act No. 7659, otherwise known as the Death Penalty Law, which took effect on 31
December 1993. For the charge of rape under said law to prosper, the prosecution must prove
that (1) the offender had carnal knowledge of a woman; and (2) he accomplished such act
[35]
through force or intimidation.

In the instant case, the prosecution has sufficiently proven

through the positive and credible testimony of AAA, that petitioner had carnal knowledge of
her through force and intimidation. AAA categorically testified that petitioner threatened her
with a knife, and that he inserted his penis into her vagina.
Republic Act No. 7659 states that the crime of rape shall be punished by reclusion
perpetua. However, if the rape was committed with the use of a deadly weapon, the penalty
shall be reclusion perpetua to death. Further, the supreme penalty of death shall be imposed if
the rape victim was a minor and the offender was her parent, ascendant or relative. Under the
[36]
2000 Rules of Criminal Procedure,

which should be given retroactive effect following the

rule that statutes governing court proceedings shall be construed as applicable to actions
pending and undetermined at the time of their passage, the information must state the
qualifying and the aggravating circumstances attending the commission of the crime for them to
[37]
be considered in the imposition of the penalty.
The information alleged that AAA was a minor (17 years old) during the incident.
Nevertheless, there was no allegation that petitioner was her parent, ascendant or relative.
Further, there was no allegation that he raped her with the use of a deadly weapon. Hence, the
penalty imposable on petitioner is reclusion perpetua. The RTC and the Court of Appeals thus
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acted accordingly in imposing on him the penalty of reclusion perpetua.
As regards the damages awarded and their corresponding amounts, we agree with the
Court of Appeals that AAA is entitled to the amount of P50,000.00 as civil indemnity and
another P50,000.00 as moral damages. Consistent with prevailing jurisprudence, the victim in
simple rape cases is entitled to an award of P50,000.00 as civil indemnity and another
[38]
P50,000.00 as moral damages.
In criminal cases, exemplary damages may be imposed on the offender as part of the civil
[39]
liability when the crime was committed with one or more aggravating circumstances.
Nonetheless, it is required that the aggravating circumstance/s be alleged in the information
[40]
and proved during the trial.
As earlier stated, the minority of the victim and her relationship with the offender, as
well as the use of a deadly weapon in the commission of rape, is an aggravating/qualifying
circumstance in the crime of rape. Minority and relationship must both be alleged in the
information and proved during the trial in order to be appreciated as an aggravating/qualifying
[41]

circumstance.

While the information in the instant case alleged that AAA was a minor

during the incident, there was no allegation that petitioner was her parent, ascendant or
relative. Also, there was no allegation that petitioner raped AAA with the use of a deadly
weapon. Thus, the award of exemplary damages in the instant case is not warranted.
WHEREFORE, the instant Petition is hereby DENIED.

The Decision, dated 1

September 2005, and Resolution, dated 7 November 2005, of the Court of Appeals in CA-G.R.
CR-H.C. No. 00615 are hereby AFFIRMED in toto.
SO ORDERED.

MINITA V. CHICO-NAZARIO
Associate Justice
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CONSUELO YNARES-SANTIAGO
Associate Justice
Chairperson
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Associate Justice
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Appellee,

Present:
YNARES-SANTIAGO,* J.,
CARPIO MORALES,
Acting Chairperson,
BRION,
DEL CASTILLO, and
ABAD, JJ.

– versus –

[1]
ELIZARDO
“SARDO,”

G.R. NO. 181629

CABILES

alias

Promulgated:
September 18, 2009
Appellant.
x------------------------------------------------x
DECISION
CARPIO MORALES, J.:
[2]
On review is the August 30, 2007 Decision

of the Court of Appeals in CA-G.R.

[3]
CR-H.C. No. 00228 which affirmed

that of Branch 19 of the Regional Trial Court of Digos

City, Davao del Sur in Criminal Case No. 352(99) finding Elizardo Cabiles alias “Sardo”
(appellant) guilty of rape of his minor niece, but modified the death penalty to reclusion
perpetua and the award of damages.
The accusatory portion of the Information dated August 16, 1999 against appellant
reads:
[4]
at about 8:00 o’clock in the morning
That on or about the 9th day of May, 1995,
thereof, more or less, at Barangay Mahayahay, Municipality of Hagonoy, Province of Davao
del Sur, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, through force, threat and intimidation, by using a knife, did then and there willfully,
[5]
unlawfully and feloniously have carnal knowledge with one [AAA],
his nine (9)-year old
niece, against the latter’s will and without her consent.

[6]
CONTRARY TO LAW.
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[7]
gave the
The prosecution, through the testimonies of AAA and her father BBB,
following version:
[8]
On May 9, 1995, at around 8:00 a.m., then nine-year old AAA and her younger sister
[9]
CCC

were playing soccer in their house at Mahayahay, Hagonoy, Davao del Sur when they
[10]

heard appellant – their uncle, he and their father BBB being allegedly first cousins

–

calling them from a nearby grassy area to go over to him as there were big guavas. The sisters
dutifully went to where appellant was but found no ripe guavas. On appellant’s directive, CCC
[11]
left to buy bread and cigarettes.
AAA wanted to follow CCC but appellant held her hand, blocked her way and kicked
her left foot, causing her to fall on the ground. Thereupon, appellant pinned down AAA and
threatened her with a knife, saying “Do not try to shout because if you will do so, I will kill
you right now.” He quickly removed her panties, unzipped his pants and inserted his penis into
her vagina. She cried as she felt pain on her vagina, which was oozing with blood. After he
[12]
sexually abused her, she sat on a “big stone.”
Not long after, CCC arrived with the bread and cigarettes. Appellant gave the bread to
CCC and told her to, as she did, leave ahead, leaving AAA alone with him. He once again
threatened AAA that if she reported the incident to anyone, he would kill her and her father.
[13]
Mindful of his parting threat, she went home and kept her ordeal to herself.
[14]
so that she could assist his
AAA’s elder brother later took her to stay home with him
then pregnant wife. After staying with the couple for two years, AAA returned to her father’s
home in Mahayahay. While there, in 1999, she noticed that appellant kept following her.
Afraid that he might abuse her again, she revealed to her father on June 27, 1999 what
[15]
appellant had done to her.

She was thus medically examined on July 2, 1999 which
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disclosed the following findings and conclusion:
GENITAL EXAMINATION:
-

Scanty Pubic Hair.
Labia Minora and Labia Majora coaptated.
Hymen-old lacerated wound at 3 o’clock – 9:00 o’clock correspond to a wall of a clock.
Internal Examination-admit one (1) finger with resistance.
Rugae, prominent.

CONCLUSION:
-

[16]
Old lacerated wound at 3 o’clock – 9 o’clock correspond to a wall of a clock.

AAA soon after gave a sworn statement and the MCTC Judge, by Resolution of July 21,
1999, after noting that the already detained appellant “failed to submit any counter-affidavit as
[17]
directed,” found probable cause to indict appellant.
Denying the accusation, appellant who was 37 years old when he took the witness stand
on June 13, 2002, gave the following version:
In April of 1995, he left Mahayahay and lived in Diwalwal, Monkayo, Comval Province
where he worked as “trummer.” At the time of the alleged rape on May 9, 1995, his cousin
BBB and his family were residing in North Cotabato. It was only in November of 1997 that he
(appellant) returned to live in Mahayahay at which time BBB and his family also began to
[18]
reside there, about a hundred meters away from his house.
His relationship with BBB turned sour in 1998 due to a conflict over a farmland, but the
same was settled by them amicably before barangay officials, and BBB “was satisfied with the
[19]
settlement.”
Despite the settlement, BBB still harbored ill-feelings against him since “he
[20]
(BBB) did not talk to me anymore.”
His relationship with AAA was not good either, because a year before she filed the
present complaint or in June of 1998, he admonished her for her unbecoming conduct of
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sleeping in the house of other people, to which she reacted negatively by telling him that he
[21]
He did not, however, inform AAA’s
“[had] nothing to do whatever … may happen to her.”
[22]
parents about her improper behavior as he had had no chance to do so.
Defense witness Martin Sarabillo related that, among other things, in 1995 when the
alleged rape occurred, his neighbor BBB and family had not returned yet to Mahayahay as he
[23]
did not see them that year.
The trial court credited AAA’s testimony as trustworthy, and brushed aside appellant’s as
“stand[ing] on wobbly foundation.”

The trial court thus convicted appellant by Decision dated April 2, 2003, disposing as
follows:
CONFORMABLY, with all the foregoing, we find the accused ELIZARDO CABILES
alias “SARDO”, GUILTY beyond reasonable doubt of RAPE as charged, and the Court
hereby sentenced him to suffer a supreme penalty of DEATH, to indemnify the complainant
the sum of P50,000.00 as moral damages; P30,000.00 as exemplary damages and to pay the
costs.
[24]
SO ORDERED.

The records of the case were forwarded to this Court for automatic review.

By

[25]
this Court referred the case to the Court of Appeals
Resolution of January 25, 2005,
[26]
pursuant to People v. Mateo.
The appellate court, by Decision of August 30, 2007, affirmed the factual findings of the
trial court convicting appellant of rape.

It, however, modified the sentence to reclusion

perpetua, finding that “neither AAA’s minority nor her relationship by consanguinity or
[27]
and that he
affinity within the third civil degree to appellant has been duly established,”
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[28]
an aggravating circumstance which
used a knife, a deadly weapon, in committing the crime,
already qualified the rape. It likewise modified the civil aspect of the case by ordering
appellant to pay the victim civil indemnity of P75,000 and increasing the moral damages to
P75,000. It thus disposed:
WHEREFORE, the assailed Decision is hereby MODIFIED. Appellant’s conviction of
the crime of Rape is hereby AFFIRMED. His sentence, however, is reduced to reclusion
perpetua. Appellant is further ordered to pay private complainant a civil indemnity of
P75,000.00 and another P75,000.00 in moral damages, and P30,000.00 in exemplary damages.
[29]
SO ORDERED.

In the present appeal, appellant, maintaining that “his guilt was not proven beyond
[30]
contends that AAA’s testimony should not be credited, the report of the
reasonable doubt,”
alleged rape having been made four years after its alleged commission.
The appeal fails.
The records of the case yield no evident trace that the trial court erred in its assessment
of AAA’s account on how she was ensnared by appellant into going to the grassy area where he
was only to be ravished by him. To the Court, the account abounds with details which only a
sincere witness can convey. Significantly, appellant does not assail the specific details of
AAA’s factual narration of how he raped her. He focuses, instead, on her delay in reporting the
rape incident which, so he posits, contradicts the natural course of things.
Contrary to appellant’s assertion, the delay does not detract from AAA’s credibility. Nor
does it indicate that her tale is fabricated. In a number of cases, this Court considered justified
the victim’s eight and even ten years belated disclosure of the rape, it holding that “delay in
reporting the rape incidents, in the face of threats of physical violence,” as in the present case,
cannot be taken against the victim, considering that “[s]trong apprehensions brought about by
fear, stress, or anxiety can easily put the victim to doubt or even distrust what should otherwise
[31]
be a positive attitude of bringing the culprit to justice.”
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AAA’s unqualified obedience to appellant, her lack of struggle against him, and the
studied silence she held on to her ordeal appear to have been brought about by genuine fear
posed by his threats to kill her and her father should she disclose to anyone the rape incident.
Her apprehension that appellant might ravish her again, after noting appellant’s acts of
following her in 1999 after she had returned to stay at her father’s home, naturally drew her to
finally break her silence and report to her father.
Appellant’s challenge to the assailed decision having failed, and no circumstance which
creates reasonable doubt on his guilt being extant, his conviction must be upheld.
A word on the award of damages. The prevailing jurisprudence on like cases authorizes a
[32]
civil indemnity of P50,000, not P75,000, in addition to moral damages for a like amount.
WHEREFORE, the assailed Decision of the Court of Appeals in CA-G.R. CR-H.C.
No. 00228 is AFFIRMED with Modification in that appellant is ordered to pay the victim
only P50,000 as civil indemnity, and P50,000 as moral damages. In all other respects, the
appellate court’s decision is AFFIRMED.

Costs against appellant.
SO ORDERED.

CONCHITA CARPIO MORALES
Associate Justice

WE CONCUR:

ONSUELO YNARES-SANTIAGO

ARTURO D. BRION

10/10/2014 9:05 AM

G.R. NO. 181629

7 of 9

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/181629.htm

Associate Justice

Associate Justice

MARIANO C. DEL CASTILLO
Associate Justice

ROBERTO A. ABAD
Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

CONCHITA CARPIO MORALES
Associate Justice
Acting Chairperson

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
Attestation, I certify that the conclusions in the above decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice
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Some portions of the record spell appellant’s first name as “Felizardo.” However, the trial court ordered on May 31, 2001 that
said name be amended to read as “Elizardo,” in light of appellant’s declaration during the trial that the correct spelling of his
first name is “Elizardo” (TSN, May 31, 2001, p. 7; see Information dated August 16, 1999, RTC records, p. 1).
Additional member per Special Order No. 691 dated September 4, 2009.
Penned by Associate Justice Romulo V. Borja and concurred in by Associate Justices Mario V. Lopez and Elihu A. Ybanez;
Court of Appeals (CA) rollo, pp. 93-110.
Penned by Judge Hilario I. Mapayo.
In her Affidavit-Complaint dated July 6, 1999, the victim stated that she was first sexually abused by appellant, her uncle, in the
evening of May 7, 1995 in her house at Mahayahay, Hagonoy, Davao del Sur (pars. 3-9; RTC records, p. 4). The incident
happened while she, then nine years old, was sleeping in her room that night and “noticed somebody hugged and caressed my
private parts, and when I woke up I saw my uncle [appellant] already on top of me; at this juncture I pleaded to him not to
continue his evil and lustful desires…, but instead he poked me with a knife and then I parried it, but he boxed me at the abdomen
which made me unconscious; and when I woke up that morning I noticed my panty already bloodied and I felt pain in my vagina.”
(pars. 7-8, 12, id.).
The real name of the victim is withheld to protect her privacy; instead, fictitious initials are used to represent her, pursuant to
Section 44 of Republic Act No. 9262 (the Anti-Violence Against Women and Their Children Act of 2004). Likewise, the
personal circumstances or any other information tending to establish or compromise her identity, as well as those of her family
members shall not be disclosed.
Regional Trial Court (RTC) records, pp. 1-2.
His real name is not disclosed; instead, fictitious initial is used pursuant to R.A. No. 9262.
TSN, August 1, 2001, pp. 15-16; par. 9 of AAA’s Affidavit-Complaint, supra note 3.
Her real name is not disclosed; instead, fictitious initial is used pursuant to R.A. No. 9262.
TSN, August 1, 2001, p. 11.
Id. at 5-6.
Id. at 7-8.
Id. at 8-9.
The records do not indicate when and where she stayed at her brother’s home.
TSN, August 1, 2001, pp. 10-11, 15-17; TSN, May 31, 2001, pp. 6, 9.
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[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]
[26]
[27]
[28]
[29]
[30]
[31]
[32]
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Records, p. 9.
Id. at 8.
TSN, June 13, 2002, pp. 6-9, 18.
Id. at 17.
Id. at 9, 17-18.
Id. at 21-22.
Id. at 11.
TSN, August 13, 2002, pp. 4-6.
CA rollo, pp. 12, 16.
Id. at 90.
G.R. Nos. 147678-87, July 7, 2004, 433 SCRA 640.
Italics supplied.
CA rollo, pp. 105-108.
Id. at 109.
Id. at 39.
People v. Sandico, G.R. No. 128104, May 18, 1999, 307 SCRA 204, 216; People v. Malagar, G.R. Nos. 98169-73,
December 1, 1994, 238 SCRA 512, citing People v. Coloma, G.R. No. 95755, May 18, 1993, 222 SCRA 255.
People v. Labiano, G.R. No. 145338, June 9, 2003, 403 SCRA 324, 334.
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EN BANC
PEOPLE OF THE PHILIPPINES,
Appellee,

G.R. No. 167955
(Formerly G.R. No. 151275)

Present:
PUNO, C.J.,

- versus -

ARMANDO PADILLA y NICOLAS,
Appellant.

QUISUMBING,*
YNARES-SANTIAGO,
CARPIO,*
CORONA,
CARPIO MORALES,
CHICO-NAZARIO,
VELASCO, JR.,
NACHURA,
LEONARDO-DE CASTRO,
BRION,
PERALTA,
BERSAMIN,
CASTILLO, and
ABAD, JJ.
Promulgated:

September 30, 2009
x-----------------------------------------------------------------------------------------x
DECISION
PERALTA, J.:

[1]
For review is the Decision of the Court of Appeals (CA) dated February 23, 2005 in
CA-G.R. CR-H.C. No. 00571 which affirmed, with modification, the Decision of the Regional
[2]
Trial Court (RTC) of Malolos, Bulacan, Branch 15, in Criminal Case No. 166-M-96,
finding appellant Armando Padilla y Nicolas guilty beyond reasonable doubt of the crime of
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Statutory Rape and sentencing him to suffer the penalty of Death. The CA found appellant
guilty of Qualified Rape and likewise imposed on him the penalty of Death. It reduced the
awards for civil indemnity from P100,000.00 to P75,000.00 and exemplary damages from
P50,000.00 to P25,000.00. In addition, the CA awarded moral damages in the amount of
P50,000.00.
[3]
Consistent with the Court's decision in People v. Cabalquinto, the real name of the
rape victim in this case is withheld and, instead, fictitious initials are used to represent her.
Also, the personal circumstances of the victim or any other information tending to establish or
compromise her identity, as well as those of her immediate family or household members, are
not disclosed in this decision.
The facts of the case, as established by the prosecution, are as follows:
Around 9 o'clock in the evening of February 22, 1994, AAA was inside their house
[4]
located at Marilao, Bulacan.
With her were her father, herein appellant, her two older
[5]
brothers and her sister BBB.

She was then staying in one of the rooms because she was
[6]

suffering from asthma and was taking medicine through the help of her sister, BBB.

On the

[7]
other hand, her brothers were already asleep in another room.

After AAA took her medicine,

[8]
When BBB went
appellant told BBB to sleep outside the room where AAA was staying.
[9]
outside, appellant turned off the light and proceeded to their kitchen. Thereafter, appellant
[10]
returned to the room where AAA was staying.

He then took off AAA's clothes and also

[11]
[12]
He went on top of AAA and tried to insert his penis into her vagina.
AAA
removed his.
[13]
She was then rendered
resisted but appellant held her hands and boxed her left thigh twice.
[14]
weak enabling appellant to successfully insert his organ inside her vagina.

AAA felt pain,

[15]
While appellant's penis was inside her vagina, he made push
after which her vagina bled.
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[16]
and pull movements.

[17]
She pleaded with appellant to stop but to no avail.
It was in the

[18]
course of her struggle against appellant's advances that she called on her sister for help.
[19]
Thereafter, she felt something come out of his penis.

Appellant withdrew his penis from
[20]
It was during

her vagina but remained on top of her and even began touching her breast.

[21]
that compromising position that BBB entered the room and saw them.

Appellant

[22]
immediately gathered his clothes and went to the comfort room.
[23]
while BBB handed her clothes to her.

Thereafter, AAA cried

[24]
They then slept beside each other.

AAA did not complain nor tell her brothers about her ordeal because she was afraid as
she was threatened by appellant that he will hurt them and burn their house if she relates the
[25]
incident to them.
It was only in October 1995 that she was able to tell her aunt about her
[26]
Subsequently, her aunt accompanied her to the office
experience in the hands of appellant.
of the National Bureau of Investigation (NBI) where they filed a complaint against
[27]
appellant.
[28]
was filed against appellant charging him
On February 1, 1996, an Information
before the RTC of Malolos, Bulacan with the crime of statutory rape, the accusatory portion of
which reads:
That on or about the 22nd day of February, 1994 in the Municipality of Marilao,
province of Bulacan, Philippines, and within the jurisdiction of this Honorable Court, the
above-named accused did then and there willfully, unlawfully and feloniously, with lewd
designs have carnal knowledge of said AAA, a minor who is 11 years old, against her will.
All contrary to law with an aggravating circumstance that the accused is the legitimate
[29]
father of AAA.

[30]
On arraignment, appellant pleaded not guilty.

Pre-trial conference
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[31]
Thereafter, trial ensued.
followed.
[32]
On November 5, 2001, the RTC rendered its Decision,

the dispositive portion

of which is as follows:
WHEREFORE, the Court finds the accused Armando Padilla y Nicolas GUILTY
beyond reasonable doubt of the crime of Statutory Rape described and penalized under Article
335 of the Revised Penal Code and Republic Act 7659 otherwise referred to as the Death
Penalty Law, and hereby sentences him the capital penalty of DEATH.
The accused is likewise ordered to indemnify the offended party AAA damages in the
amount of P100,000.00 and to pay exemplary damages in the amount of P50,000.00 to deter
other sex perverts from sexually assaulting hapless and innocent girls especially their kin.
In passing, Justice Vicente Abad Santos once remarked – there should be a special
place in hell for child molesters. The accused deserves a deeper pit because the child he
molested was his own daughter. More than anyone else, it was he to whom the child would
have looked up for
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the protection of her chastity. He cynically betrayed that faith with his unnatural lechery.
[33]
SO ORDERED.

[34]
dated November 6, 2001, the RTC directed the transmittal of the entire
In an Order
records of the case to this Court and likewise ordered the commitment of the accused to the
National Penitentiary in Muntinlupa.
[35]
Pursuant to the Court's pronouncement in People v. Mateo,
which modified the
provisions of the Rules of Court insofar as they provide for direct appeals from the RTC to this
Court in cases where the penalty imposed by the trial court is death, reclusion perpetua or life
[36]
imprisonment, the case was referred to the CA for appropriate action and disposition.
After a review of the case, the CA affirmed, with modification, the decision of the
RTC convicting the appellant. The dispositive portion of the CA Decision reads, thus:
WHEREFORE, premises considered, the appealed judgment dated November 5, 2001
of the Regional Trial Court of Malolos, Bulacan, Branch 15 in Criminal Case No. 166-M-96
finding Armando Padilla y Nicolas guilty of Qualified Rape and sentencing him to suffer the
supreme penalty of DEATH is hereby AFFIRMED with the MODIFICATION that he is
ordered to pay the victim the amount of P75,000.00 as civil indemnity, P50,000.00 as moral
damages, and P25,000.00 as exemplary damages.
In accordance with A.M. No. 00-5-03-SC which took effect on October 15, 2004,
amending Section 13, Rule 124 of the Revised Rules of Criminal Procedure, let the entire
records of this case be elevated to the Supreme Court for review.
Costs against the accused-appellant.
[37]
SO ORDERED.

The case was then elevated to this Court for review.
[38]
In a Resolution

dated July 19, 2005, the parties were required to

10/10/2014 9:22 AM

G.R. No. 167955

6 of 17

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/167955.htm

simultaneously submit their respective supplemental briefs if they so desire. However, both
parties manifested that they are not filing their supplemental briefs as their positions in the
present case had been thoroughly expounded in their respective appeal briefs which were
forwarded to the CA. Thereafter, the case was deemed submitted for deliberation.
Appellant assigned the following assignment of errors in his Brief:
APPLYING THE PRUNA GUIDELINES, THE TRIAL COURT GRAVELY ERRED IN
IMPOSING THE DEATH PENALTY ON ACCUSED-APPELLANT CONSIDERING THE
PROSECUTION’S FAILURE TO SUFFICIENTLY PROVE THE MINORITY OF THE
COMPLAINANT AND HER RELATIONSHIP WITH THE ACCUSED.
THE TRIAL COURT GRAVELY ERRED IN FINDING THAT THE PROSECUTION HAD
PROVEN BEYOND REASONABLE DOUBT ACCUSED-APPELLANT’S GUILT FOR
QUALIFIED RAPE.
THE TRIAL COURT GRAVELY ERRED IN AWARDING DAMAGES TO THE PRIVATE
[39]
COMPLAINANT.

As to the first assigned error, appellant avers that the death penalty may not be imposed
because the qualifying circumstances of minority and relationship were not properly alleged
and proved by the prosecution.
The Court agrees in part.
The first issue is whether or not the qualifying circumstances of minority and
relationship were properly alleged by the prosecution.
It is clear from the Information that AAA was alleged to be a minor who was aged eleven
(11) at the time of the commission of the crime and that the accused is her father. Contrary to
the prosecution's asseveration, it does not matter that the private complainant's relationship
with the accused was denominated as an “aggravating circumstance” and not as a “special
qualifying circumstance.”
The Court has repeatedly held, even after the amendments to the Rules of Criminal
[40]
Procedure took effect,

that qualifying circumstances need not be preceded by descriptive
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[41]
words such as “qualifying” or “qualified by” to properly qualify an offense.

The Court has

repeatedly qualified cases of rape where the twin circumstances of minority and relationship
have been specifically alleged in the Information even without the use of the descriptive words
[42] In the instant case, the fact that AAA's relationship with
“qualifying” or “qualified by.”
appellant was described as “aggravating” instead of “qualifying” does not take the Information
out of the purview of Article 335 of the Revised Penal Code (RPC ), as amended by Section 11
of Republic Act No. 7659 (RA 7659),[43] which was the prevailing law at the time of the
commission of the offense. Article 335 does not use the words “qualifying” or “aggravating” in
enumerating the circumstances that qualify rape so as to make it a heinous crime punishable by
death. It merely refers to the enumerated circumstances as “attendant circumstances.” The
specific allegation of the attendant circumstances in the Information, coupled with the
designation of the offense and a statement of the acts constituting the offense as required in
Sections 8[44] and 9[45] of Rule 110, are sufficient to warn appellant that the crime charged is
qualified rape punishable by death.
In the present case, the attendant circumstances of minority and relationship were
specifically alleged in the Information. These allegations are sufficient to qualify the offense of
rape.
The next question to be resolved is whether the prosecution was able to prove appellant's
relationship with AAA as well as the latter's minority.
As to AAA’s relationship with appellant, the Court agrees that the prosecution was able
to prove it beyond reasonable doubt. The Information alleged that appellant is the father of
[46] Under prevailing
AAA. Appellant, in turn, admitted during trial that AAA is her daughter.
jurisprudence, admission in open court of relationship has been held to be sufficient and,
hence, conclusive to prove relationship with the victim.[47]
However, with respect to AAA's minority, the settled rule is that there must be
independent evidence proving the age of the victim, other than the testimonies of the
[48] The victim's original or duly
prosecution witnesses and the absence of denial by appellant.

10/10/2014 9:22 AM

G.R. No. 167955

8 of 17

http://sc.judiciary.gov.ph/jurisprudence/2009/september2009/167955.htm

certified birth certificate, baptismal certificate or school records would suffice as competent
evidence of her age.[49] In the instant case, aside from the testimonies of prosecution
witnesses, coupled with appellant's absence of denial, no independent substantial evidence was
presented to prove the age of AAA. Neither was it shown by the prosecution that the said
documents had been lost, destroyed, unavailable or were otherwise totally absent.
Anent appellant’s failure to object to the testimony of AAA, regarding her age, the Court
has held that the failure of the accused to object to the testimonial evidence regarding the rape
[50]
victim’s age shall not be taken against him.

Even the appellant's implied admission of the

victim's age, in the absence of any supporting independent evidence, may not be considered
[51]
sufficient to prove her age. In People v. Biong,
the appellant testified as to the exact date
when her daughter, the complainant, was born. However, the Court held that appellant's
testimony falls short of the quantum of proof required to establish her age. As the qualifying
circumstance of minority alters the nature of the crime of rape and increases the penalty
[52]
thereof, it must be proved with equal certainty and clearness as the crime itself.

In the

present case, the Court agrees with appellant that the prosecution failed to discharge this
burden.
Coming to the second assigned error, appellant questions the credibility of the victim,
AAA, arguing that his constitutional right to be presumed innocent should take precedence
over the unfounded claim of AAA that he raped her.
It is settled that to determine the innocence or guilt of the accused in rape cases, the
courts are guided by three well-entrenched principles: (1) an accusation of rape can be made
with facility and while the accusation is difficult to prove, it is even more difficult for the
accused, though innocent, to disprove; (2) considering that in the nature of things, only two
persons are usually involved in the crime of rape, the testimony of the complainant should be
scrutinized with great caution; and (3) the evidence for the prosecution must stand or fall on its
own merits and cannot be allowed to draw strength from the weakness of the evidence for the
[53]
defense.
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Accordingly, in resolving rape cases, primordial consideration is given to the credibility
[54]
The settled rule is that the trial court’s conclusions on the
of the victim's testimony.
credibility of witnesses in rape cases are generally accorded great weight and respect, and at
times even finality, unless there appear in the record certain facts or circumstances of weight
and value which the lower court overlooked or misappreciated and which, if properly
[55]
considered, would alter the result of the case.

Having seen and heard the witnesses themselves and observed their behavior and manner
of testifying, the trial court stood in a much better position to decide the question of
[56]
credibility.

Findings of the trial court on such matters are binding and conclusive on the

appellate court, unless some facts or circumstances of weight and substance have been
[57]
overlooked, misapprehended or misinterpreted.

No such facts or circumstances exist in the

present case.
In this case, both the RTC and the CA are in agreement that AAA’s account of her ordeal
in the hands of her father was categorical and straightforward.
Appellant contends that AAA had a grudge against him and, aside from that, she was
influenced and even instigated by her aunt, Elena Manahan, to file the complaint against
appellant because of the bitterness that Elena feels towards him. According to the appellant,
this bitterness was brought about by a misunderstanding between him and Elena involving
money entrusted to the latter by his wife which was supposed to be used for the construction of
[58]
apartments.
However, appellant's claim deserves scant consideration. The Court finds it
incredible for private complainant to trump up a charge of rape against appellant on the simple
reason that she has a grudge against the latter or that she was influenced by her aunt who
harbors resentment against him. No woman would cry rape, allow an examination of

her private parts, subject herself to humiliation, go through the rigors of public trial and taint
[59]
her good name if her claim were not true.
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Thus, the unfounded claim of evil motive on the part of the victim would not destroy the
credibility reposed upon her by the RTC and the CA because, as the Court has held, a rape
victim’s testimony is entitled to greater weight when she accuses a close relative of having
[60]
raped her, as in the case of a daughter against her father.
Moreover, appellant's rape of private complainant was corroborated by no less than
the latter's sister who is also a daughter of appellant. The rule is that where there is no evidence
that the witness for the prosecution was actuated by improper motive, the presumption is that
[61]
he was not so actuated and his testimony is entitled to full credence.
In addition, AAA’s subsequent acts of disclosing and complaining about her
molestation to her aunt and the authorities and taking immediate steps to subject herself to
medical examination represent conduct consistent with her straightforward, logical and
probable testimony that she was in fact raped by appellant. They represent strong and
compelling factors that enhance complainant’s credibility as a witness.
Against the overwhelming evidence of the prosecution, appellant merely interposed the
defense of denial. Categorical and consistent positive identification, absent any showing of
ill-motive on the part of the eyewitness testifying on the matter, prevails over the defense of
[62]
denial.
In the present case, there is no showing of any improper motive on the part of the
victim to testify falsely against the appellant or to implicate him falsely in the commission of
the crime; hence, the logical conclusion is that no such improper motive exists and that the
testimony is worthy of full faith and credence. Accordingly, appellant's weak defense of denial
cannot prosper.
The prevailing law at the time the crime was committed in 1994 was still Article 335 of
the RPC as amended by Section 11 of RA 7659, the first paragraph of which provides as
follows:
When and how rape is committed. - Rape is committed by having carnal knowledge of
a woman under any of the following circumstances:
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1. By using force or intimidation;
2. When the woman is deprived of reason or otherwise unconscious; and
3. When the woman is under twelve years of age or is demented.
The crime of rape shall be punished by reclusion perpetua.
xxxx

Paragraph 7(1) of the same Article further provides that:
The death penalty shall also be imposed if the crime of rape is committed with any of
the following attendant circumstances:
1. when the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil
degree, or the common-law spouse of the parent of the victim.
xxxx

The elements of statutory rape, of which appellant was charged are: (1) that the accused
[63]
had carnal knowledge of a woman; and (2) that the woman is below 12 years of age.
In the present case, the prosecution failed to prove the age of AAA, much less the
allegation that she was under the age of twelve when she was raped. Thus, the Court cannot
hold appellant liable for statutory rape. However, since the prosecution was able to establish,
without any objection from the defense, that appellant had carnal knowledge of AAA with the
use of force, he can be convicted of simple rape the penalty for which is reclusion perpetua.
Appellant may not be convicted of rape in its qualified form, as to impose upon him the penalty
of death, considering that, while the aggravating circumstance of relationship was proven, the
prosecution failed to establish AAA's minority by independent proof.
With respect to the last assigned error, the Court agrees with the CA in awarding civil
indemnity as well as moral and exemplary damages to AAA. However, since the penalty is
reclusion perpetua, the civil indemnity must be reduced from P75,000.00 to P50,000.00 in line
[64] Moreover, when a crime is committed with an aggravating
with prevailing jurisprudence.
circumstance, either qualifying or generic, an award of P30,000.00 as exemplary damages is
justified under Article 2230 of the New Civil Code.[65]
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WHEREFORE, the assailed Decision of the Court of Appeals dated February 23, 2005
in CA-G.R. CR-H.C. No. 00571 is AFFIRMED with MODIFICATION. Appellant Armando
Padilla is found GUILTY beyond reasonable doubt of the Crime of Simple Rape under Article
335 of the Revised Penal Code, as amended, and is sentenced to suffer the penalty of reclusion
perpetua, and ordered to pay the private complainant AAA the reduced amount of P50,000.00
as civil indemnity, P50,000.00 as moral damages and the increased amount of P30,000.00 as
exemplary damages. Costs de oficio.
SO ORDERED.

DIOSDADO M. PERALTA
Associate Justice
On Official Leave
LEONARDO A. QUISUMBING
Associate Justice

CONSUELO YNARES-SANTIAGO
Associate Justice

On Official Leave
ANTONIO T. CARPIO
Associate Justice

RENATO C. CORONA
Associate Justice

CONCHITA CARPIO MORALES
Associate Justice

MINITA V. CHICO NAZARIO
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PEOPLE OF THE PHILIPPINES,
Appellee,

G.R. No. 178318

Present:

- versus -

EDGARDO ESTRADA,
Appellant.

CARPIO, J., Chairperson,
BRION,
DEL CASTILLO,
ABAD, and
PEREZ, JJ.
Promulgated:
________________

x-------------------------------------------------------------------x

DEL CASTILLO, J.:

A bud plucked from the stalk
would never have its chance to blossom.
A young plant prematurely clipped of its branches
would never develop and grow to its full and natural potential.
Both would need care and attention to be able to recover and mend.
In the ultimate end, however, what has been lost could never be regained or restored.

[1]
a barrio lass from Atimonan, Quezon, who was
This is exactly what happened to “AAA”,
robbed of her innocence not once but twice in July 1997. Worse, it was her paternal uncle who
perpetrated the lecherous acts and precipitately initiated her to the ways of the world. “AAA” was
only 12-years old when defiled.
Factual Antecedents
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On November 19, 1997, two similarly-worded Informations were filed against appellant
Edgardo Estrada charging him with two counts of Rape committed as follows:
That on or about the month of July 1997, at Barangay x x x, in the Municipality of Atimonan,
Province of Quezon, Philippines and within the jurisdiction of this Honorable Court, the above-named
accused, who is the uncle of the offended party, with lewd design, by means of force, threats and
intimidation, did then and there willfully, unlawfully and feloniously have carnal knowledge of one
“AAA”, a minor, 12 years of age, against her will.
[2]
Contrary to law.

The cases were docketed as Criminal Case Nos. 5746-G & 5747-G and raffled to Branch 61 of
the Regional Trial Court of Gumaca, Quezon. Appellant was arraigned on January 20, 1998, and
pleaded “not guilty”. Trial on the merits thereafter ensued.
The prosecution presented “AAA” as its first witness. She testified that since she was about
seven years old, she lived in the house of her grandmother in Atimonan, Quezon. Her mother was
staying in Manila while her father died when she was only an infant. Sometime in July 1997, she was
sleeping side by side with her uncle, herein appellant, when the latter suddenly placed his knees
between her thighs and proceeded to remove her clothes. Appellant who was already naked went on
top of her and inserted his penis in her vagina. “AAA” tried to resist but appellant pinned her hands
above her head. After having carnal knowledge of “AAA”, appellant told her not to report to anyone
what had transpired or she would be killed.
After the rape incident, “AAA” stayed at her grandfather’s house which was likewise located
in the same barangay where her grandmother’s house was situated. She thought that she would be
safe there. However, she was grievously mistaken. One evening, also in the month of July 1997,
appellant arrived thereat and again raped “AAA”. While the latter was sleeping, appellant poked a
knife at her and ordered her to remove her clothes. “AAA” was cowed into submission and appellant
succeeded in sexually assaulting her for the second time. “AAA’s” grandfather who was sleeping
nearby did not even notice what was happening as the latter was hard of hearing.
As proof that “AAA” was only 12 years old when the rape incidents transpired, she presented
her Birth Certificate showing that she was born on May 1, 1985.
On the other hand, appellant was 51 years old and married. He admitted that “AAA” is his
niece, the latter being the daughter of his brother. However, he denied raping “AAA” on two

10/10/2014 9:47 AM

G.R. No. 178318

3 of 12

http://sc.judiciary.gov.ph/jurisprudence/2010/january2010/178318.htm

occasions. He claimed that he lived in Poblacion, Atimonan, Quezon, which is approximately seven
kilometers away from where the victim lived. He alleged that he never went to his parents’ houses;
instead, it was his mother who made occasional visits to his house. He insisted that the charges were
filed against him because “AAA” resented his advice not to socialize with boys because she was still
young.
The other defense witness was Irene. She testified that “AAA” is her granddaughter and that
appellant is her son. She narrated that although “AAA” used to live in her house, she was not aware of
any rape incident having been committed thereat. She admitted though that she loved her son more
than she loved her granddaughter.

Ruling of the Regional Trial Court
[3]
On August 16, 2002, the trial court rendered its Decision finding appellant guilty of
qualified rape on two counts and sentenced him to suffer the supreme penalty of death. The trial court
found that the qualifying circumstances of minority and relationship were both satisfactorily
established by the prosecution. The dispositive portion of the Decision reads:
WHEREFORE, the Court finds the accused Edgardo Estrada GUILTY beyond reasonable
doubt of the crime of RAPE on two (2) counts defined and punishable under Article 335 of the
Revised Penal Code as amended by Republic Act 7659 and hereby sentences him to suffer the penalty
of DEATH for each rape and to indemnify the complainant in the amount of P75,000.00 or a total of
P150,000.00; and to pay P50,000.00 or a total of P100,000.00 as moral damages and the amount of
P30,000.00 or a total of P60,000.00 as exemplary damages to deter others from committing the same
crime.
[4]
Costs against the accused.

The trial court found that the prosecution satisfactorily proved all the elements of rape. During
the first rape, the appellant employed violence against the person of the victim by pinning her hands
above her head. She was likewise threatened with bodily harm in case she reports what happened.
[5]
During the second rape, he poked a knife at her and succeeded in having carnal knowledge of her.
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The qualifying circumstances of minority and relationship were likewise appreciated by the trial
court. Based on the Birth Certificate presented by the prosecution, it was established that the victim
was a 12-year old minor when she was ravished on two occasions in July 1997. On the other hand, the
trial court held that the parties’ relationship with each other was established by their testimonies.
Appellant testified that “AAA” is his niece while the latter admitted that appellant is her uncle.
The trial court was not persuaded by the defenses of alibi and denial proffered by the appellant.
It found the same barren and undeserving of any credence vis-à-vis “AAA’s” categorical testimony.
Thus:
Accused’s denial is also an intrinsically weak defense. To merit credibility, it must be
buttressed by strong evidence of non-culpability x x x. The rule is that affirmative testimony is stronger
than a negative one, especially when it comes from the mouth of a credible witness x x x. It was
keenly observed by the Court that “AAA” was emotionally affected as she recalled the harrowing
experiences she suffered from her uncle as she had to wipe the tears from time to time as she testified.
As between a categorical testimony which has a ring of truth on one hand, and a bare denial on the
other, the former is generally held to prevail. x x x A mere denial constitutes self-serving evidence
which cannot be accorded greater evidentiary weight than the declaration of a credible witness who
testifies on affirmative matters. x x x As against positive identification by the private complainant,
[6]
mere denials of the accused cannot overcome conviction by the trial court. x x x

Appellant’s contention that “AAA” filed the charges against him because she did not take
kindly to his advice not to associate with boys was briskly set aside by the court a quo. It found the
same too lame a reason to charge one with a capital crime. Likewise, the court brushed aside Irene’s
corroborative account for being incredible and partial. The trial court found it inconceivable and not
in accord with the traditional Filipino values and norms that a son would not visit his parents for years
notwithstanding the fact that they lived only seven kilometers apart and the distance could easily be
traversed by automobiles.
On appeal, appellant insisted that the trial court erred in convicting him because his guilt was
not proven beyond reasonable doubt. He insisted that his conviction could not be based solely on the
testimony of “AAA”.
Ruling of the Court of Appeals
[7]
On January 31, 2007, the Court of Appeals rendered its Decision affirming
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with modifications the Decision of the trial court. Just like the trial court, the appellate court found
the victim’s tale of defloration “simple, candid, straightforward and unflawed by any material or
[8]
The Court of Appeals noted that
significant inconsistency thus deserving of full faith and credit”.
“AAA’s” account contained “details of the sexual assaults only a real victim could remember and
[9]
reveal, and narrated them in a manner only one who had undergone them could do”.
Moreover, the
victim’s testimony was corroborated by the medical findings that she suffered hymenal
[10]
lacerations.
The Court of Appeals completely brushed aside appellant’s imputation of ill-motives on the
part of the victim. It found as too flimsy a reason that “AAA” resented her uncle’s advice not to have
[11]
any romantic interests motivating her to fabricate the rape charges against him.
It also gave short
shrift to appellant’s denial and alibi. Appellant’s denial was disregarded in view of the victim’s
positive identification of him as the perpetrator of the crimes. His alibi was likewise rejected because
of his failure to prove that it was impossible for him to be at the scene of the crimes at the time they
were committed.
The Court of Appeals however deviated from the ruling of the trial court when it held that
appellant should be held liable only for simple rape and not for qualified rape, notwithstanding the
minority of the victim and the fact that her attacker was her uncle. The Court of Appeals opined that
mere allegation in the Information that the appellant was the victim’s uncle would not suffice to satisfy
the special qualifying circumstance of relationship. It must be categorically stated that appellant is a
[12]
relative within the 3rd civil degree by consanguinity or affinity.
Consequently, the award of civil
indemnity was reduced to P50,000.00 for each count of rape.
The dispositive portion of the Decision of the Court of Appeals reads:
WHEREFORE, the assailed decision is AFFIRMED with MODIFICATIONS as follows:
1.
finding appellant guilty of two counts of SIMPLE RAPE in Criminal Case Nos.
5746-G and 5747-G and sentencing him to suffer the penalty of reclusion perpetua for each count; and
2.
count of rape.

reducing the civil indemnity awarded to the victim to P50,000.00 for each
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No costs.
[13]
SO ORDERED.

Hence this appeal.
On October 8, 2007, we notified the parties that they may file their supplemental briefs if they
[14]
so desire.

However, both manifested that they are adopting the allegations in their

[15]
appellee’s/appellant’s briefs and would thus no longer file their supplemental briefs.
Our Ruling
The appeal lacks merit.
Applying the guiding principles that “a) an accusation for rape is easy to make, difficult to
prove and even more difficult to disprove; b) in view of the intrinsic nature of the crime, the testimony
of the complainant must be scrutinized with utmost caution; and c) the evidence of the prosecution
must stand on its own merits and cannot draw strength from the weakness of the evidence for the
[16]
defense”,
we affirm the Decision of the Court of Appeals finding herein appellant guilty of two
counts of simple rape.
Factual findings of the trial court, especially when
affirmed by the Court of Appeals, deserve great
weight and respect.

Both the trial court and the Court of Appeals found the testimony of the victim credible.
According to the trial court, she “candidly, positively and categorically testified as to her harrowing
[17]
[18]
experiences”.
Thus, it was convinced that appellant “indeed raped ‘AAA’”.
It also “keenly
observed” that “‘AAA’ was emotionally affected as she recalled the harrowing experiences she
[19]
suffered from her uncle as she had to wipe the tears from time to time as she testified”.
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We scoured the records of the case and we find no reason to deviate from the above findings.
There is no showing at all that the trial court overlooked, misunderstood or misapplied facts or
[20]
We therefore defer
circumstances of weight which would have affected the outcome of the case.
and give highest respect to the findings of the trial court because it is in the best position to assess and
determine the credibility of the witnesses. Because of its vantage position, it can detect a guilty blush,
a slight hesitation, a fearful glance, and an anguished cry.
In addition, the Court of Appeals adopted the findings of the trial court on the credibility of the
victim. Hence, the more reason for us not to disturb the said findings. The Court of Appeals held
that:
Utilizing the same settled legal precepts, we have ourselves meticulously scrutinized the
victim’s testimony and, like the trial court, found her tale of defloration simple, candid, straightforward
and unflawed by any material or significant inconsistency thus deserving of full faith and credit. Her
account contains details of the sexual assaults only a real victim could remember and reveal, and
narrated them in a manner only one who had undergone them could do.
Indeed, a witness who testified in a categorical, straightforward, spontaneous and frank
manner and remained consistent on cross-examination is a credible witness. Moreover, the testimony
of a rape victim, especially one who is young and immature, deserves full credit considering that “no
woman would concoct a story of defloration, allow an examination of her private parts and thereafter
allow herself to be perverted in a public trial if she was not motivated solely by the desire to have the
culprit apprehended and punished”. More so when, as in this case, the rape victim accuses a close
relative of having ravished her. Indeed, if the victim, who was only twelve years old when she was
raped, had the guile to accuse her own uncle of rape and send him to jail it was only because she was
motivated by an honest desire to have the crime against her punished.
The victim’s credibility is further buttressed by the findings of Dr. Geronimo Ayala, who
conducted a physical examination on her on September 3, 1997 after she had reported the rape
incident to the authorities. His medical findings revealed that the victim had “(old) lacerated wound, 7
[21]
o’clock position on her genitalia and her hymen was not intact.”x x x

Appellant’s denial crumbles under the weight of
complainant’s positive identification of him as the
perpetrator of the crimes.

The trial court and the Court of Appeals correctly rebuffed appellant’s denial. The same is
self-serving and undeserving of any credence at all in view of the victim’s categorical, positive and
forthright identification of him as the perpetrator of the crimes. Irene’s testimony likewise deserved to
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be rejected. She was a biased witness having admitted that she loved her son more than she loved her
granddaughter. At any rate, appellant’s denial is an inherently weak and negative defense. It could not
prevail over “AAA’s” positive identification. We also do not deign to dignify appellant’s imputation of
ill-motives to the victim. We still believe that no woman would allow herself to be subjected to the
indignities of a rape trial if she is not in search of truth and justice.
Appellant’s alibi deserves no consideration at all.

In order for the defense of alibi to prosper, two requisites must concur: first, the appellant was
at a different place at the time the crime was committed, and second, it was physically impossible for
him to be at the crime scene at the time of its commission. In this case, appellant miserably failed to
establish the fact that it was physically impossible for him to be at the locus criminis. By his own
admission, the distance between his place and that of his parents where the rape incidents were
committed is about seven kilometers only and could easily be traversed by public transport.
Appellant is guilty only of two counts of simple rape.

The rape incidents were committed in July 1997 hence the law applicable is Article 335 of the
[22]
Revised Penal Code as amended by Republic Act No. 7659
which provides:
ART. 335. When and how rape is committed. – Rape is committed by having carnal
knowledge of a woman under any of the following circumstances.
1.
2.
3.

By using force or intimidation;
When the woman is deprived of reason or otherwise unconscious; and
When the woman is under twelve years of age or is demented.

The crime shall be punished by reclusion perpetua.
xxxx
The death penalty shall also be imposed if the crime of rape is committed with any of the
following attendant circumstances:
1.
when the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil degree, or
the common-law spouse of the parent of the victim.
xxxx
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In the instant case, it was clearly established by the prosecution that on two occasions in July
1997, the victim was sexually abused by appellant through force and intimidation, against her will and
without her consent. The qualifying circumstance of minority of the victim was likewise proven by the
presentation of the latter’s Birth Certificate.
However, as regards the allegation in the Information that appellant is an uncle of the victim, we
agree with the Court of Appeals that the same did not sufficiently satisfy the requirements of Art. 335
of the Revised Penal Code, i.e., it must be succinctly stated that appellant is a relative within the 3rd
civil degree by consanguinity or affinity. It is immaterial that appellant admitted that the victim is his
niece. In the same manner, it is irrelevant that “AAA” testified that appellant is her uncle. We held in
[23]
People v. Velasquez:
However, the trial court erred in imposing the death penalty on accused-appellant, applying
Section 11 of Republic Act No. 7659. We have consistently held that the circumstances under the
amendatory provisions of Section 11 of R.A. No. 7659, the attendance of which could mandate the
imposition of the single indivisible penalty of death, are in the nature of qualifying circumstances which
cannot be proved as such unless alleged in the information. Even in cases where such circumstances
are proved, the death penalty cannot be imposed where the information failed to allege them. To
impose the death penalty on the basis of a qualifying circumstance which has not been alleged in the
information would violate the accused’s constitutional and statutory right to be informed of the nature
and cause of the accusation against him.
While the informations in this case alleged that accused-appellant is the uncle of the two
victims, they did not state that he is their relative within the third civil degree of consanguinity or
affinity. The testimonial evidence that accused-appellant’s wife and Luisa de Guzman are sisters is
immaterial. The circumstance that accused-appellant is a relative of the victims by consanguinity or
affinity within the third civil degree must be alleged in the information. In the case at bar, the allegation
that accused-appellant is the uncle of private complainants was not sufficient to satisfy the special
qualifying circumstance of relationship. It was necessary to specifically allege that such relationship
was within the third civil degree. Hence, accused-appellant can only be convicted of simple rape on
two counts, for which the penalty imposed is reclusion perpetua in each case.

In view of the foregoing, the Court of Appeals was correct in finding appellant guilty only of
two counts of simple rape and in sentencing him to suffer the penalty of reclusion perpetua for each
count, and in ordering him to pay P50,000.00 as civil indemnity, P50,000.00 as moral damages and
[24]
P30,000.00 as exemplary damages for each count of rape.
WHEREFORE, the Decision of the Court of Appeals dated January 31, 2007 in CA-G.R.
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CR-H.C. No. 00254 is AFFIRMED.
SO ORDERED.

MARIANO C. DEL CASTILLO
Associate Justice

WE CONCUR:

ANTONIO T. CARPIO
Associate Justice
Chairperson

ARTURO D. BRION
Associate Justice

ROBERTO A. ABAD
Associate Justice

JOSE P. PEREZ
Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision had been reached in consultation before the
case was assigned to the writer of the opinion of the Court’s Division.
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ANTONIO T. CARPIO
Associate Justice
Chairperson, Second Division

CE RTIF ICATION
Pursuant to Section 13, Article VIII of the Constitution, and the Division Chairperson’s
attestation, it is hereby certified that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s Division.

REYNATO S. PUNO
Chief Justice

[1]

[2]
[3]
[4]
[5]
[6]
[7]
[8]
[9]
[10]
[11]
[12]

The identity of the victim or any information to establish or compromise her identity, as well as those of her immediate family or household
members, shall be withheld pursuant to Republic Act No. 7610, An Act Providing for Stronger Deterrence and Special Protection Against
Child Abuse, Exploitation and Discrimination, and for Other Purposes; Republic Act No. 9262, An Act Defining Violence Against Women and
Their Children, Providing for Protective Measures for Victims, Prescribing Penalties Therefor, and for Other Purposes; and Section 40 of A.M.
No. 04-10-11-SC, known as the rule on Violence Against Women and Their Children, effective November 5, 2004.
CA rollo, pp. 8-9.
Id. at 16-33; penned by Judge Aurora V. Maqueda-Roman.
Id. at 33.
Id. at 28.
Id. at 31.
Id. at 114-135; penned by Associate Justice Rebecca De Guia-Salvador and concurred in by Associate Justices Ricardo R. Rosario and
Marlene Gonzales-Sison.
Id. at 126.
Id.
Id. at 127.
Id. at 129.
Id. at 132.
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Id. at 134.
Rollo, p. 28.
Id. at 29-32; 33-36.
People v. Manalili, G.R. No. 184598, June 23, 2009.
CA rollo, p. 25.
Id. at 28.
Id. at 31.
See People v. Dalisay, G.R. No. 188106, November 25, 2009.
CA rollo, pp. 126-127.
See People v. Manalili, supra note 16. Article 335 of the Revised Penal Code, as amended by Republic Act No. 7659 applies when the
rape was committed before October 22, 1997. Articles 266-A and 266-B of the Revised Penal Code, as amended by Republic Act No. 8353
apply to rapes committed on or after October 22, 1997.
427 Phil. 454, 462-463 (2002).
People v. Dalisay, supra note 20; People v. Araojo, G.R. No. 185203, September 17, 2009.
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NACHURA, J.:
For review is the Decision! of the Court of Appeals (CA) in CA-G.R.
CR-HC No. 03066, which affirmed the decisiOll of the Regional Trial Court
(RTC), Branch 207, Muntinlupa City, finding appellant Ildefonso Mendoza
guilty-of Statutory Rape under Article 266-A of the Revised Penal Code.

Additional member in lieu of Associate Justice Jose Catral Mendoza per Raffie dated January II,
2010.
1

Penned by Associate Justice Jose Catral Mendoza (now a member of this Court), with Associate
Justices Conrado M. Vasquez, Jr. and Ramon M. Bato, Jr., concurring; rollo, pp. 2-15.
2
Penned by Presiding Judge Phililp A. Aguinaldo; CA rollo, pp. 12-15.
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The accused was charged in an Information which reads:
The undersigned Assistant City Prosecutor accuses ILDEFONSO
MENDOZA Y BERISO @ "JUN JUN" of the crime of Statutory Rape,
under Art. 266-A, Par. 1(d), in relation to Art. 266-B, 15t Paragraph, of the
Revised Penal Code, as amended by R.A. 8353, committed as follows:
That on or about the 28th day of May, 2003, in the City of
Muntin1upa, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, being a man, by means of force, threat or
intimidation, did then and there willfully, unlawfully and feloniously have
carnal knowledge of the complainant, CMS, an 8-year old girl, by pressing
his penis· against and into the vagina of the said girl for purposes of
penetrating the same for lust, against the latter's will and consent.
Contrary to law.

The factual antecedents as summarized by the CA:

During the trial, the prosecution presented, as witnesses, the private
complainant herself, CMS; and eyewitness, Anna Loth Fernandez. As
stated in the "Counter-Statement of Facts" in the Appellee's Brief, the
thrust of its evidence is as follows:
On May 28,2003, at about 2:30 in the afternoon, in
West 3-B Cabulusan, Muntinlupa City, eight-year-old
CMS, the victim, was at home inside their sala and was
about to sleep when apellant Ildetonso Mendoza, a friend of
her father, removed her shorts and panty, kissed and licked
her vagina, and thereafter inserted his penis in her vagina.
CMS felt pain and shouted "Aray!" prompting apellant to
remove his penis. Thereafter, appellant told CMS not to tell
her grandmother about what happened.
Incidentally,
eighteen-year-old
Anna
Loth
Fernandez was standing in front of the door of the house of
CMS at the time of the incident. Anna Loth noticed a
moving blanket inside CMS's house. Curious, she went
inside her house, which happened to be adjacent to the
victim's house, proceeded to the second floor, then peeped
through a hole on the wall, where she saw a blanket
covering appellant's lower body. Also, she saw appellant
pull CMS' s feet, removed the la: .er' s shorts and kissed the
latter's vagina. She further saw the victim trying to escape
as appellant tried to open the former's legs. At that point,
Anna Loth called her cousins, her siblings and Joseph, the
victim's brother, to come upstairs to see what was
happening. Thereafter, the group went down, talked about
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what they saw, and then, decided to tell Anna Loth's
mother and grandmother of the incident, as they were
scared of stopping appellant from what he was doing to the
victim.'~
Only the accused, Ildefonso Mendoza, testified in his defense. His
version is succinctly stated in the Appellant's Brief as follows:
EVIDENCE FOR THE DEFENSE
To rebut the evidence of the prosecution, the lone
testimony of the accused, Ildefonso Mendoza, was offered
in court.
Ildefonso Mendoza was sleeping in the house of
Romeo Serrada, where he was then residing, on 28 May
2003 at around 2:30 o'clock p.m. He was then unable to
report to work because he was having a fever. He was
awakened around 10:00 oclockln the evening when Alice,
the mother of Anna Loth, was running amuck, as there was
a snake in their house. On 29 May 2003, around 1:00 p.m.
in the morning, he was invited to the Barangay hall by
Crispin Almeda. It was then and there that he was informed
that he is being charged of raping the victim. He was even
kicked while in the Barangay hall. From there, he was
brought to the municipal hall, where he was incarcerated.

The RTC rendered a decision, giving credence to the version of the
prosecution that rape transpired:

WHEREFORE, accused is found guilty beyond reasonable doubt
of the crime of statutory rape and is sentenced to suffer the penalty of
reclusion perpetua. He is ordered to pay the victim Christine Mariel M.
Serrada PSO,OOO.OO as civil indemnity, PSO,OOO.OO as moral damages and
P2S,000.00 as exemplary damages. His" preventive imprisonment is
credited in his favor.
SO ORDERED.3

On appeal, the CA affirmed the RTC:

WHEREFORE, the September 28, 2007 Decision of the Regional
Trial Court, Branch 207, Muntinlupa Ci'v, in Criminal Case No. 03-391, is
AFFIRMED.

Id, at 15.

G.R. No. 188669
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SO ORDERED.4

Appellant
his innocence

filed a notice of appeal and is now before us insisting on
and beseeching

the reversal of the lower courts' finding of

guilt.

We abide by the identical conclusion of the lower courts that accused
raped CMS.

In the review

of rape cases,

we are guided

by the following

principles: (1) an accusation for rape can be made with facility; it is difficult
to prove but more difficult
disprove;
persons

for the person accused, though innocent, to

(2) in view of the nature of the crime of rape where only two
are

scrutinized

usually

involved,

the

testimony

of the

complainant

is

with extreme caution; and (3) the evidence for the prosecution

stands or falls on its own merits and cannot be allowed to draw strength
from the weakness of the defense.s Ultimately, in a prosecution for rape, the
complainant's

credibility becomes the single most important issue.6

A perusal of CMS' testimony leads us to the inevitable conclusion
that appellant raped her. As the CA had found, CMS' testimony accurately
and vividly

details, with the aid of paper dolls, what transpired

on that

fateful day, to wit:

Q.
A.

What was that something bad that he did to you?
He removed my shorts and panty, ma'am.

Supra note 1, at 15.
People v. Brondial, G.R. No. 135517, October 18,2000, 343 SeRA 600; People v. Sevilla, G.R.
No. 126199, December 8,1999,320
SeRA 107; People v. Baygar, G.R. No. 132238, November 17,1999,
318 SeRA 358; People v. Sta. Ana, G.R. Nos. 115657-59, June 26, 1998,291 SeRA 188; People v.
Auxtero, G.R. No. 118314, April 15, 1998, 289 SeRA 75; People v. Balmoria, G.R. Nos. 120620-21,
March 20, 1998, 287 SeRA 687; People v. Barrientos;J.R.
No. 119835, January 28, 1998, 285 SeRA
;21; People v. Galio, G.R. No. 124736, January 22, 1998, 284 SeRA 590.
People v. Abellano, G.R. No. 169061, June 8,2007, 524 SeRA 388.

5

...
5
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Q.

An then, after he removed your shorts and panty, what did he do

next?
A.

He kissed my vagina and licked my vagina, ma'am.

Q.
A.

Other than kissing your vagina and licking it, what else did he do?
He inserted his penis to my vagina, ma' am.

xxxx

SSP ALEJO:
Q.
Likewise, you mentioned earlier that he kissed your vagina and
then he licked it. Can you show it to us with the use of anatomical
drawings what he did to you?
COURT INTERPRETER:
Witness is putting the head of the male paper doll over the vagina
of the female paper doll.
SSP ALEJO:
Q.
And you said earlier, he inserted his penis inside your vagina, can
you show to this Honorable Court with the use of those anatomical
drawings?
COURT INTERPRETER:
Witness placing the male paper doll over the female paper doll.

eMS' testimony is corroborated by Anna Loth's direct testimony that
while she was on the second floor of her house, adjacent to eMS' house,
she peeped through a hole and noticed a moving blanket which turned out to
be covering appellant's lower body. She then saw appellant pull eMS' feet,
remove her shorts and kiss her vagina. Anna Loth's testimony consists of
the following:
Q.
When you entered your house to verify what's happening to CMS
what did you see, if any?
.
A.
I first went upstairs, there's a hole on the wall and I saw a blanket
covering the lower half of Kuya Jun-Jun and I saw him, he was trying to
pull with force the feet of Mariel,
Q.
A.

What else did you see, if any?
I saw also he was trying to remove the shorts of CMS.

Q.

Was he able to remove the shorts ofCMS?

6
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A.

Yes , ma'am but CMS was able to wear it.

Q.
A.

What else did you see?
He opened the short pants of CMS then kissed vagina of CMS.

Q.
A.

What else did you see?
He is trying to put CMS in a position.

Q.

What position?

COURT INTERPRETER:
Both were sitting down side by side on the floor and Jun-Jun was
trying to open the legs of CMS and CMS was trying to escape.
SSP ALEJO:

Q.
And then what happened when CMS was trying to escape?
A.
Then I called my cousins and my siblings and the brother of CMS,
Joseph, and then they went upstairs and then they peeped on the hole.
Q.
A.

What did they see, if any, when they peep[ed through] the hole?
They saw everything that happened.

Q.
What was that that they saw?
A.
Also what I saw that Jun-Jun was kissing the vagina of CMS and
then we went down and we talked.
xxxx
Q.
x x x During the cross examination, Madam Witness, you testified
that the accused kissed the vagina of the private complainant in this case,
what else have you noticed from the place where you were peeping
because you also testified that you peeped from a wall, Madam Witness?
A.
The accused touched the vagina of the private complainant,
ma'am.
Q.
After witnessing the accused touch the vagina of the private
complainant, what else transpired while you were peeing in the wall?
A.
I saw him kiss that vagina, ma'am, and I saw him also pulling the
legs ofCMS.
Q.
A.

And after he pulled the legs of CMS, what else transpired, if any.
I also saw him trying to remove the shorts of CMS, ma'am.

Q.
A.

Was he able to remove the shorts?
Yes ma'am, but CMS pulled it up also.

Q.
And then, what else happened?
A.
I saw that she was being positioned and I already described that
during the last hearing, ma'am.

G.R. No. 188669
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After that incident what did you do if any? After you saw that
incident, what did you do, if any?
A.
I called my cousin and the sibling ofCMS, ma'am.
Q.

Q.
What did your cousin and the sibling do, if any?
A.
They went upstairs and they witnesses what happened upstairs,
ma'am.
Q.
A.

And then?
They also saw what I have seen there, ma'am."

In stark contrast to the foregoing testimonies is appellant's barefaced
denial. Appellant simply claims that he could not have raped CMS as, at that
time and day, he was nursing a fever and sleeping at the house of a certain
Romeo Serrada. He did not even bother to present as witness this person he
claims to have stayed with at that time.

We are in full accord with the lower courts' separate rulings on the
credibility of CMS. On this issue, the RTC declared:

The Court gives weight to the testimony of the private
complainant, a minor, who has never been exposed to the ways of the
world and who has not even experienced menstruation. Her cry that she
was raped deserves full credence and should not be discarded. The
attention of the court has not been called to any dubious reason or
improper motive on the part of private complainant and her family that
would have impelled them to charge and testify against him. Her testimony
which is characterized by clarity, spontaneity and coherence passes the test
of judicial scrutiny. The conduct of Alma Loth and private complainant's
mother in reporting the incident to the r··ivate complainant's grandmother
after they discovered its commission is of utmost importance in
establishing the truth of the charge. The promptness and spontaneity of the
act shown by Alma Loth in looking for the elder brother of the private
complainant manifest the natural reaction of persons who have seen a
wrong done to fight for justice. Based on their testimonies, the court finds
them credible and they are in no way cold-blooded liars. '

However, as regards the civil liability of appellant, we increase the
appellate court's award of civil indemnity to P75,OOO.OO.

, 7

Rollo, pp. 7-9.
CA rollo, p. 15.

-t

We, likewise,

c/.

/
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increase the grant of moral damages to I!75,000.00, without need of proof,
and the award of exemplary damages to I!30,000.00.

WHEREFORE,

the decision of the Regional Trial COUli in Criminal

Case No. 03-391 and the Decision of the Court of Appeals in CA-G.R. CR-

He

No.

Ildefonso
perpetua

03066 are AFFIRMED
Mendoza

MODIFICATION.

with

Appellant

is SENTENCED to suffer the penalty of reclusion

with no eligibility

for parole and to pay the victim, CMS, the

amounts of P75,000.00 as civil indemnity, P75,000.00 as moral damages,
and I!30,000.00 as exemplary damages, plus costs.

SO ORDERED.

ANTONIO EDUARDO B. NACHURA
Associate Justice

WE CONCUR:

RE l\TO C. CORONA
Associate Justice

Chairperson

CONCHITA CARPIO MORALES

PRESBITERO J. VELASCO, JR.

Associate Justic

Asso iate Justice

DIOSDADO

. PERALTA

Associa e Justice
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in consultation before the case was assigned to the writer of the opinion of
the Court's Division.

RE

TO C. CORONA

Associate Justice
Chairperson, Third Division

CERTIFICATION
Pursuant to Section 13, Article VIII of the Constitution and the
Division Chairperson's Attestation, I certify that the conclusions in the
above Resolution had been reached in consultation before the case was
assigned to the writer ofthe oPini~: ,

Court's;ivt~
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[1]
of the Court of
This is a petition for review of the February 26, 2009 Decision
Appeals, (CA) in CA-G.R. CR. H.C. No. 03068, affirming in toto the October 24, 2007
[2]
Decision

of the Regional Trial Court, Branch 89, Quezon City (RTC) in Criminal Case No.

Q-06-143828. The RTC convicted accused Rolly De Guzman for the crime of rape and
[3]

sentenced him to suffer the penalty of reclusion perpetua and to pay the victim, AAA,

the

amount of P50,000.00 as indemnity and P50,000.00 as moral damages, with costs.

10/10/2014 10:09 AM
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The Information against the accused reads:
That on or about the 29th day of October 2006, in Quezon City, Philippines, the
said accused, with lewd design, by means of force, violence and intimidation, made
upon the person of AAA, a minor, 13 years of age, did then and there willfully,
unlawfully and feloniously commit the crime of rape against the person of said AAA,
by then and there forcibly bringing her inside a bedroom of a construction site and
had carnal knowledge against her will, which acts debases, degrades, demeans the
intrinsic worth and dignity of said AAA, as a human being, to the damage and
prejudice of the said offended party, in violation of said law.
CONTRARY TO LAW.[4]

During the trial of the case, the prosecution relied mainly on the testimony of AAA and
[5]
the documentary evidence consisting of her Sinumpaang Salaysay, Certificate of Live Birth
and the Initial Medico-Legal Report showing the results of the examination conducted on her
by the Philippine National Police Crime Laboratory. For the defense, only the accused took
the witness stand.
It appears from the records that at the time of the incident, AAA was a minor having been
born on October 23, 1994. She and the accused knew each other as neighbors in Pingkian,
Quezon City, where he worked in a construction site near her residence. The accused used to
buy ice from her house and so they usually saw each other thrice a week.
[6]
The thrust of the prosecution evidence was succinctly recited in the Appellee’s Brief
submitted to the CA, as follows:
On October 29, 2006 at 7:00 0’clock in the evening, while AAA was outside
their house at 28-B Himlayan Road, Pasong Tamo, Quezon City, appellant neighbor
Rolly de Guzman and Joel Sabado invited AAA to the construction site where
appellant was working. AAA refused to go with them but she was suddenly pushed
by Joel Sabado inside the gate of the construction site.

Because of fear, AAA did not shout. Joel instructed AAA to go upstairs and
threatened her harm if she would not comply. Thus, she did as told. Appellant went

10/10/2014 10:09 AM
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upstairs ahead of her.
Upon reaching the second floor, Joel pushed her inside the room while
appellant switched off the light. Appellant then grabbed her hand and forcibly took
off her pedal pusher and panty. He undressed and put himself on top of her.
AAA struggled and told appellant not to continue his sexual advances. She
pushed him, causing him to fall on the floor. She closed her legs to prevent
appellant’s sexual abuses but the latter managed to insert his penis in her private
part.
After consummating the act, appellant instructed AAA to go to her classmate.
She obeyed and did not go home that night. The following morning, AAA called her
parents over the phone and reported the sexual abuse committed by appellant. Her
parents fetched her and reported the incident to the barangay office.
On the same day, AAA was investigated at the Police Station 3 and the
Medico-Legal Officer who examined AAA prepared a Medico-Legal Report, which
disclosed the following:
GENERAL AND EXTRA-GENITAL:
AAA physical built is medium. Her mental status is coherent.
Breast is conical in shape with pinkish brown areola and nipples. Her
abdomen is soft/flat. Physical injuries: 1. Abrasion, (R) costal region,
measures 1 x 1 cm. 11 cm from AML. 2. Abrasion, (L) costal region,
measures 2 x 2 cm, 10 cm from AML.
GENITAL:
AAA pubic hair is moderate. Labia Majora is coaptated. Labia
Minora is dark brown. Hymen is with deep healed laceration at 3:00
o’clock position and shallow healed laceration at 9:00 o’clock position.
Her external vagina orifice has strong resistance to the examining index
finger. Vaginal canal is narrow. Cervix is not applicable as well as
peri-urethral and vaginal smears.
CONCLUSION:
Medical evaluation shows clear evidence of blunt penetrating
trauma to the hymen.

The accused denied the charges. He claimed that on the evening of the alleged incident,

10/10/2014 10:09 AM
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he was in the barracks at the construction site with some of his co-workers. At around 8:00
o’clock, the parents of AAA, accompanied by a barangay tanod, arrived. They were looking
for her as she was then missing. When asked, the accused replied that he did not know her
whereabouts.

[7]

He conceded that even before she identified him as her assailant, no

ill-feelings existed between him and AAA or her parents.
Confronted with two conflicting versions, the trial court narrowed down the issues into
one of credibility of the parties. In deciding the case, it was guided by a string of decisions
enunciating the principle that a testimony of a child-victim is given full weight and credence,
considering that when a woman, especially a minor, says that she has been raped, she says in
effect all that is necessary to show that rape was committed.

[8]

The positive identification of

the accused as corroborated by the result of the medical examination sufficiently established
that indeed, sexual congress between the accused and AAA took place against her will. The
trial court refused to accord significance to the defense of denial and found it to be devoid of
credence and unworthy of belief.
On October 24, 2007, the trial court rendered its decision finding accused guilty of the
crime of rape, defined and penalized under Articles 266-A and 266-B of the Revised Penal
[9]
Code (RPC).
The fallo of the decision reads:
WHEREFORE, premises considered, judgment is rendered finding accused
Rolly de Guzman y Apostol guilty beyond reasonable doubt of the crime of rape
defined and penalized under Art. 266-A, RPC, RA 8353, 1997. Accordingly, he is
sentenced to suffer the penalty of reclusion perpetua. Being a detention prisoner, he
is credited in full of the period of his preventive imprisonment.
Further, accused Rolly de Guzman y Apostol is ordered to pay complainant
AAA the following:
1)

The sum of Fifty Thousand (P50,000.00) Pesos, Philippine
Currency as indemnity; and

2)

The sum of Fifty Thousand (P50,000.00) as and by way of moral
damages.

With costs de officio.
SO ORDERED.

[10]
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Not in conformity, the accused protested his conviction and elevated the case before the
CA anchoring his prayer on the following assigned errors:
I
THE COURT A QUO GRAVELY ERRED IN GIVING UNDUE CREDENCE TO THE TESTIMONY OF
THE PRIVATE COMPLAINANT

II
THE COURT OF A QUO GRAVELY ERRED IN CONVICTING THE APPELLANT DESPITE THE
PROSECUTION’S FAILURE TO PROVE HIS GUILT BEYOND REASONABLE DOUBT
III
ASSUMING ARGUENDO THAT THE APPELLANT RAPED THE PRIVATE COMPLAINANT, THE
COURT A QUO GRAVELY ERRED IN IMPOSING THE PENALTY OF RECLUSION PERPETUA.

[11]

Essentially, the accused faulted the trial court for giving weight to the victim’s testimony
which he claimed to have contained numerous inconsistencies and improbabilities enough to
create doubt in his favor. He cited the following contradictions which allegedly tainted AAA’s
credibility: 1] that she initially stated that when he inserted his penis into her vagina, she
pushed him, but later she testified that she shoved him first before the penetration; and 2] that
she initially wiggled her buttocks before intercourse but later she said that he succeeded in
inserting his penis into her vagina even if her legs were closed together.
The accused urged the CA not to believe AAA because of the implausibility of her
story. He pointed out that she claimed that she was forced by the accused to go to the
construction site by mere dagger looks which could not have seriously intimidated and
precluded her from fleeing. If she indeed suffered from sexual abuse, she could have reported
her experience to her parents the moment she had the chance but, instead, she went over to her
classmate’s house and spent the night there. Finally, she could have shouted to catch the
attention of neighbors within the vicinity or she could have escaped considering that there was
no showing that the premises were enclosed.

10/10/2014 10:09 AM
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Anent the corroborating evidence presented by the prosecution, the accused pointed out
that the medico-legal report which indicated healed lacerations in her private part was clearly
in conflict with the information stating that the rape incident occurred on October 29, 2006.
When she was examined on October 30, 2006, or the day after the supposed rape incident took
place, the hymenal lacerations could not have healed yet.
In its February 26, 2009 Decision, the CA rejected these arguments and found no
reversible error in the trial court’s verdict. Thus, it affirmed the RTC decision in toto.
According to the appellate court, respect is due the findings of the trial court because it
is in the best position to determine the truth or falsity of testimonies given in trial. Based on
the trial judge’s unique opportunity to observe the conduct and demeanor of witnesses, the
question of credibility is, therefore, best settled by the trial court. Further, in its own review of
the records and transcripts of the case, the CA agreed that all the elements of the crime were
established by the prosecution:
In this case, although the trial court failed to discuss the element of lack of
informed consent of the child whether due to the presence of the required
circumstances, the records show that it was present and that all the elements of the
crime of rape were attendant in this case. x x x It was clear that she was physically
forced, albeit not to the fullest extent, to go to where appellant was. Although
minimal force was exerted by the appellant to prevail over AAA, there was still force
that would make the act fall under the crime of rape.[12]

Apparently aggrieved by the CA decision, the accused comes before this Court. On July
29, 2009, the parties were notified that they may file their respective supplemental briefs.
Both the Public Attorney’s Office (PAO) and the Office of the Solicitor General (OSG)
manifested

[13]

their intention not to do so, since all issues had already been addressed in their

previous briefs.
In essence, the accused decries his convic on and urges a reversal of the decision. He
contends that on the basis of glaring inconsistencies and “factual points which were
apparently contrary to human experience”

[14]

found in AAA’s tes mony, it was impossible for

him to have commi ed the oﬀense charged. The OSG, on the other hand, maintains that
posi ve iden fica on of the accused prevails over empty refuta on and a weak alibi. Mere
denial without any strong evidence to support it, can scarcely overcome the posi ve

10/10/2014 10:09 AM
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declara on by the child‐vic m of the iden ty of the appellant and his involvement in the
[15]

crime a ributed to him.

A er going over the eviden ary records, the Court finds the appeal devoid of merit.
Contrary to the conten ons raised, the RTC and the CA rendered the assailed decisions in
accordance with law and jurisprudence.
The crime of rape is usually commi ed under a cloak of privacy that only par es
directly involved therein can a est to what actually transpired. Expectedly, their tes monies
present a complete divergence of factual asser ons. During trial, the prosecu on and
defense clash tooth‐and‐nail, with the aim to destroy the other’s version. The credibility of
witnesses with their respec ve tes monies then becomes the core issue to be resolved by
the trial court. In doing so, it is behooved to exercise strict scru ny and keen observa on of
witnesses, u lizing its posi on “to detect a guilty blush, a slight hesita on, a fearful glance,
and an anguished cry.”

[16]

The recent case of People v. Felipe Ayade,

[17]

thus elucidates:

By the distinctive nature of rape cases, conviction usually rests solely on the
basis of the testimony of the victim, provided that such testimony is credible, natural,
convincing, and consistent with human nature and the normal course of things.
Accordingly, the Court has consistently adhered to the following guiding principles in
the review of similar cases, to wit: (1) an accusation for rape can be made with
facility; while the accusation is difficult to prove, it is even more difficult for the
accused, though innocent, to disprove; (2) considering that, in the nature of things,
only two persons are usually involved in the crime of rape, the testimony of the
complainant must be scrutinized with extreme caution; and (3) the evidence for the
prosecution must stand or fall on its own merits, and cannot be allowed to draw
strength from the weakness of the evidence for the defense.
Complementing the foregoing principles is the rule that the credibility of the
victim is always the single most important issue in prosecution for rape; that in
passing upon the credibility of witnesses, the highest degree of respect must be
afforded to the findings of the trial court.

Apparently mindful of the above principle, the CA correctly adopted the findings of
the trial court with respect to AAA’s credibility and the sincerity of her story. Indeed, “the
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manner of assigning values to declara ons of witnesses on the witness stand is best and
most competently performed by the trial judge who has the opportunity to assess their
credibility. In essence, when the ques on arises as to which of the conflic ng versions of the
prosecu on and the defense is worthy of belief, the assessment of the trial court is generally
given the highest degree of respect, if not finality,”

[18]

unless it had overlooked or

disregarded material facts and circumstances which when considered would have aﬀected
the result of the case or warrant a departure from its findings.
In this case, there is no indication that the trial court neglected, misappreciated, or
misapplied significant facts or circumstances which would have justified a different outcome.
This Court, therefore, follows suit and declines to disturb the facts already established.
AAA was able to clearly convey her story during trial. In tears, she narrated the details
of the assault and pointed to the accused as the violator. Her account was characterized by
unequivocal assertions. Not just once, she showed emotional distress as she recalled the
harrowing experience that she had suffered at such an early age. Both the trial and appellate
courts properly applied the long-standing rule in rape cases that testimonies of victims which
are given in a categorical, straightforward, spontaneous, and frank manner are considered
worthy of belief, “for no woman would concoct a story of defloration, allow an examination of
her private parts and thereafter allow herself to be perverted in a public trial if she was not
[19]
motivated solely by the desire to have the culprit apprehended and punished.”
In the
absence of ill-motive, “the victim’s tale of defloration, simple, candid, straightforward and
[20]
unflawed by any material inconsistency”
is entitled to full faith and credence. This Court
cannot lay more emphasis on the fact that these rules find extra significance in a case involving
a young and hapless girl, whose innocence was viscously preyed on for lust.
[21]
A pertinent portion of AAA’s testimony
reads:
ACP TRESVALLES: (to the witness)
Q:
A:

Miss Witness, you said in your last direct-examination that the accused Rolly
de Guzman asked you to go with him to the construction site, is that correct?
Yes, sir.
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Q:
A:

How far is the construction site from your house?
One house away, sir.

xxxx
Q:
A:

By the way who were his companions?
Joel Sabado, Rommel, the brother of the foreman and the nephew of our
neighbor, sir.

Q:
A:

Were you able to reach the construction site?
Yes, sir.

Q:
A:

Who were the person (sic) there, if any, when you reach (sic) that construction
site?
He was alone, sir.

Q:
A:

What happened after you reached the construction site?
Something happened that should not happen to me, sir.

COURT
Make it on record that the witness start (sic) crying.
ACP TRESVALLES: (to the witness)
Q:

What is this thing that happened?

COURT
Make it on record that the witness continue crying (sic) and find it hard (sic) to
immediately answer the question because she was crying.
WITNESS:
He put off the light.
ACP TRESVALLES
Q:
A:

After the accused put off the light, what happened?
He forcibly took off my pedal pusher, sir.

Q:
A:

What happened after he took your pedal pusher?
He brought me inside the room and put himself on top of me, sir.

Q:
A:

When you said he put himself on top of you, what do you mean by the same?
He inserted his private part inside my vagina, sir.

COURT (to the witness)
Q:
A:

What did you do when he was doing those things?
I pushed him, Your Honor.
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ACP TRESVALLES (to the witness)
Q:
A:

Was he successful when you pushed the accused?
Yes, sir.

Q:

You said that the accused inserted his private part to your private part. What
did you feel when that happened?
It was painful, sir.

A:

COURT (to the witness)
Q:
A:

By the way, at what particular time did you push him?
I pushed him before he was able to insert his penis, Your Honor.

Q:
A:

What happened when you pushed him?
Nalaglag po sya sa higaan, Your Honor.

ACP TRESVALLES (to the witness)
Q:
A:

What happened after that?
I told him not to continue, sir.

Q:
A:

What was his reaction?
He told me that it is only for a while (sic) sir.

Q:
A:

And what happened next?
He continued to do what he wanted to do, sir.

Q:
A:

Where was your panty at that time?
When he took off my pedal pusher, it was included, sir.
(underscoring supplied)

Following the CA argument, this Court also finds no badge of untruthfulness in AAA’s
allegations that she was sexually violated by the accused. The transcript shows that the
testimony of the victim has all the earmarks of truth and candid innocence typical of child-rape
victims. In other words, she was able to, in simple yet positive language, give details that can
only come from a child who has been sexually abused.

[22]

This Court has no doubt that the accused had carnal knowledge of AAA. His attempt to
discredit her testimony because of the medico-legal findings of healed lacerations in her labia
the day after the rape incident is far from convincing. This Court considers lacerations,
whether healed or fresh, the best physical evidence of forcible defloration. When such
physician’s finding of penetration, as in this case, is corroborated by the victim’s testimony,
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there is sufficient reason to conclude that the essential requisite of carnal knowledge
[23]
Suffice it to state, this Court cannot ignore the fact that along with the positive

exists.

identification of her offender, AAA was found to have experienced blunt penetrating trauma to
the hymen.
The healed lacerations in the hymen of the victim do not negate the possibility of rape.
Provided that there is proof of entry of the male organ into the labia of the female organ,
findings of healed hymenal laceration, a fortiori, become irrelevant. Although the examining
physician who issued the medico-legal report did not appear in court for its identification
during trial, conviction of the accused would still be the end-result. Medical examination or
medical report is not indispensable to prove the commission of rape, for it is merely
corroborative. Hence, conviction can stand based only on the credible testimony of the victim.
Although force, threat and intimidation may not have been exerted to the fullest extent,
the attendance of these circumstances still categorizes the act as rape. Besides, any degree of
force or intimidation that compels the victim’s submission to the offender, suffices. In this
light, AAA’s lack of strong physical resistance does not characterize the ugly incident as a
consented one. Accused cannot escape liability by questioning why his victim did not struggle
to resist the sexual abuse or shout to call the attention of others. The Court cannot permit this
lack of attempt to shift the blame on the victim. Fear, in lieu of force or violence, is subjective
and its presence cannot be tested by any hard-and-fast rule but must instead be viewed in the
light of the perception and judgment of the victim at the time of the crime. Different people
react differently to a given stimulus or type of situation, and there is no standard form of
behavioral response that can be expected from those who are confronted with a strange,
[24]
startling or frightening experience.

Jurisprudence recognizes the wide variation of

behavioral reactions to sexual assault. The failure of a rape victim to shout, fight back, or
escape from the scoundrel is not tantamount to consent or approval because the law imposes no
[25]
obligation to exhibit defiance or to present proof of struggle. In People v. Wilson Dreu,
this Court wrote:
X x x the test is whether the threat or intimidation produces a reasonable fear
in the mind of the victim that if she resists or does not yield to the desires of the
accused, the threat would be carried out. Where resistance would be futile, offering
none at all does not amount to consent to the sexual assault. It is not necessary that
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the victim should have resisted unto death or sustained physical injuries in the hands
of the rapist. It is enough if the intercourse takes place against her will or if she yields
because of genuine apprehension of harm to her if she did not do so. Indeed, the law
does not impose upon a rape victim the burden of proving resistance.

Without a doubt, the narration of AAA prevails over the bare denial and weak alibi of
the accused. Self-serving statements cannot be accorded greater evidentiary weight than the
declaration of a credible witness on affirmative matters. Time-tested is the rule that between
the positive assertion of prosecution witnesses and the negative averment of an accused, the
[26]

former undisputedly deserves more credence and is entitled to greater evidentiary value.

In this case, the accused offered nothing in support of his denial. Despite having listed
the names of several persons as his potential witnesses during pre-trial, no one came forward to
prove his innocence or seal his alibi. Not a soul took the witness stand for his cause, rendering
his denial devoid of substance and evidentiary weight.
Even his defense of alibi does not hold water. He testified that on the evening of the
incident, he slept and stayed inside the barracks of the construction site located ten (10) meters
away from AAA’s house. It is well-settled in this jurisdiction that in order to warrant an
acquittal by virtue of an alibi, the same must foreclose the possibility that the accused
committed the deed. Alibi is an inherently weak defense viewed with suspicion because it is
not difficult to fabricate. For the defense of alibi to prosper, the accused must establish two
elements – (1) he was not at the locus delicti at the time the offense was committed; and (2) it
[27]
was physically impossible for him to be at the scene at the time of its commission.

The

accused failed in this regard. Not only did the alibi of the accused complement AAA’s story as
to the location of the crime scene and his companion, but it further highlighted his facility to
commit the crime.
We now come to the alleged inconsistencies in AAA’s testimony. As the court a quo did,
this Court holds that the said inconsistencies are too minor and inconsequential to bewail:
Q:

On October 29, 2006, at around 8:00 o’clock in the evening, where were you?
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A:

Because I was selling flowers together with my aunt, I came home at night and
ate supper, then my mother asked me to buy sugar.

Q:
A:

Were you able to buy sugar?
No, sir.

Q:
A:

By the way, in what place where you asked by your mother to buy sugar?
In front of our house, sir.

COURT:
I thought you were going to buy ice, according to your testimony, now sugar
already?
A:
Ano po kasi nagkamali po yong nag-aano ng ano ko po.
COURT:
And why did you not invite their attention?
A:
Ngayon ko lang po nakita nang ibigay na po sa akin. Umalis na po kami ng
Mama ko dahil mayroon po kaming lakad.
COURT:
When did you sign this?
A:
October 30.
COURT:
At the time you signed this, did you read this?
A:
Yes, your Honor.
COURT:
So, you have seen that your statement here was to buy ice.
A:
Yes, your Honor.
COURT:

A:

So, you have seen your statement here: “Inutusan po ako ng nanay kong
bumili ng yelo sa tindahan,” so nakita mo ito dahil binasa mo, why did you
not ask the investigating fiscal to change this?
Because the one who typed my Salaysay Your Honor is no longer available so
it was never corrected.

COURT:
And why did you not come back and have it corrected? Bumalik ka ba doon
para ipaayos mo iyan?
A:
Hindi po. Bumalik po ako sabi raw pirmahan ko daw po iyon sa side po.
COURT:
Bakit hindi mo sinabi na mali yong yelo, asukal ang bibilhin mo?
A:
Eh, wala naman po si Ma’m Joyce po doon.
COURT:
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Bakit hindi mo sinabi doon sa taong nagpaprima sa iyo?
A:

Hindi po nila naano iyon ma’m eh. Basta pirmahan ko na lang daw po.[28]

The variance in AAA’s Salaysay and her oral testimony during direct examination was
patently borne out of a young mind’s casual indifference to legal documents and its
implications. Again, AAA was a mere 12-year-old lass who, in the eyes of the law, was not
mature enough to exercise diligence and meticulousness in the conduct of the complaint she
filed. Surely, this Court cannot fault her for her puerile approach to legal matters. More
importantly, this inconsistency does not relate to the facts constitutive of the crime charged.
The accused cannot be allowed to take advantage of this lapse. The circumstances of the rape
incident are definitely not altered by whatever it was that her mother asked her to buy on that
fateful night. For acquittal to lie, the discrepancies should touch on significant facts which are
[29]
crucial to the guilt or innocence of an accused.
On the whole, the credibility of AAA remains intact. The effect of the courtroom
atmosphere and rigorous questioning took its toll on her as she faced questions that need
categorical answers only to be harped on by the defense in a play of semantics. In asking if she
wiggled her buttocks during the incident, the defense wanted to elicit from her if she facilitated
the entry. Of course, she replied in the negative. The Court finds the suggestion of consented
congress and sexual satisfaction on her part preposterous, if not repulsive. Not even a grain of
proof tends to suggest her promiscuity, contrary to what the accused wants this Court to
believe. In the same vein, the position of her legs during the encounter does not, in any way,
detract from her solid assertion that accused forced his penis into her vagina. These and the
other alleged minor glitches in her testimony do not impair her truthfulness. The test is
whether the testimonies agree on essential facts and whether the respective versions corroborate
[30]
and substantially coincide with each other so as to make a consistent and coherent whole.
The prosecution undoubtedly passed the test. Notably, the inconsistencies even strengthened
her credibility, because they eliminate doubts that she had been coached or rehearsed. In
[31]
People v. Ireneo Perez,
this Court ruled:
Minor lapses are to be expected when a person is recounting details of a

10/10/2014 10:09 AM

G.R. No. 188352

15 of 18

http://sc.judiciary.gov.ph/jurisprudence/2010/september2010/188352.htm

traumatic experience too painful to recall. The rape victim was testifying in open
court, in the presence of strangers, on an extremely intimate matter, which, more
often than not, is talked about in hushed tones. Under such circumstances, it is not
surprising that her narration was less than letter-perfect. Moreover, the inconsistency
may be attributed to the well-known fact that a courtroom atmosphere can affect the
accuracy of testimony and the manner in which a witness answers questions. [Emphasis
supplied]

On a final note, aside from the award of P50,000.00 as indemnity

ex-delicto and

P50,000.00 as moral damages, the accused should also pay the amount of P30,000.00 as
exemplary damages. The award of exemplary damages is proper not only to deter outrageous
[32]
conduct,

but also in view of the aggravating circumstance of minority which was alleged in

the information and proved during the trial.

WHEREFORE, the February 26, 2009 Decision of the Court of Appeals, in CA-G.R.
CR. H.C. No. 03068, is hereby AFFIRMED WITH MODIFICATION. In addition to the
award of P50,000.00 as indemnity ex-delicto and P50,000.00 as moral damages, the accused
is hereby ordered to pay the amount of P30,000.00 as exemplary damages.
SO ORDERED.

JOSE CATRAL MENDOZA
Associate Jus ce
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WE CONCUR:

ANTONIO T. CARPIO
Associate Jus ce
Chairperson

ANTONIO EDUARDO B. NACHURA
Associate Jus ce

LUCAS P. BERSAMIN
Associate Jus ce

ROBERTO A. ABAD
Associate Jus ce

I a est that the conclusions in the above Decision had been reached in consulta on
before the case was assigned to the writer of the opinion of the Court’s Division.
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ANTONIO T. CARPIO
Associate Jus ce
Chairperson, Second Division

Pursuant to Sec on 13, Ar cle VIII of the Cons tu on and the Division Chairperson’s
A esta on, I cer fy that the conclusions in the above Decision had been reached in
consulta on before the case was assigned to the writer of the opinion of the Court’s Division.

RENATO C. CORONA
Chief Jus ce

* Designated as additional member in lieu of Justice Diosdado M. Peralta per Special Order No. 882 dated August 31, 2010.
[1]

Rollo, p. 2. Penned by Associate Justice Andres B. Reyes, Jr. with Associate Justice Jose C. Reyes, Jr. and Associate Justice
Normandie B. Pizzaro, concurring.
[2]
Records, pp. 54-61. Penned by Judge Elsa I. De Guzman.
[3]
Pursuant to Republic Acts 7160 and 9262 and People v. Cabalquinto (G.R. No. 167693, September 19, 2006, 502 SCRA 419),
the identity and real name of the private complainant are kept undisclosed.
[4]
Records, p. 1.
[5]
Id. at 4-5.
[6]
CA rollo, Counterstatement of Facts, Appellee’s Brief, pp. 87-88.
[7]
TSN, August 16, 2007, p. 3.
[8]
People v. Anacito Dimanawa, G.R. No. 184600, March 9, 2010.
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[9]
Art. 266-A Rape is Committed—
1. By a man who shall have carnal knowledge of a woman under any of the following circumstances:
a. Through force, threat, or intimidation;
b. When the offended party is deprived of reason or otherwise unconscious;
c. By means of fraudulent machination or grave abuse of authority; and
d. When the offended party is under twelve (12) years of age or is demented, even though none of the circumstances mentioned
above be present.
2. By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of sexual assault by
inserting his penis into another person's mouth or anal orifice, or any instrument or object, into the genital or anal orifice of another
person.
Art. 266-B Penalties- Rape under paragraph 1 of Art. 266-A shall be punished by reclusion perpetua.
[10]
Records, RTC Decision, pp. 60-61.
[11]
CA rollo, Brief for the Appellant, p. 44.
[12]
Id., Decision, pp. 112-113.
[13]
Rollo, Manifestation dated September 23 and 24, 2009, respectively, pp. 32 and 40.
[14]
CA rollo, Brief for the Appellant, p. 50.
[15]
Id., Brief for the Appellee, p. 94.
[16]
People v. Edgardo Estrada, G.R. No. 178318, January 15, 2010.
[17]
G.R. No. 188561, January 15, 2010, citing People v. Lilio U. Achas, GR. No. 185712, August 4, 2009, 595 SCRA 341.
[18]
People v. Dante Gragasin, G.R. No. 186496, August 25, 2009, 597 SCRA 214, 226.
[19]
Supra note 16.
[20]
Supra.
[21]
TSN, May 23, 2007, pp. 3-8.
[22]
People v. Iñego Las Piñas, Jr., 427 Phil. 633 (2002).
[23]
People v. Anthony Rante, G.R. No. 184809, March 29, 2010.
[24]
People v. Federico Lustre, 386 Phil. 390, 397 (2000).
[25] 389 Phil. 429 (2000), citing People v. Fraga, 386 Phil. 884 (2000).
[26]

People v. Marianito Monteron, 428 Phil. 401 (2002).

[27]
Supra note 23.
[28]

TSN, May 15, 2007, pp. 7-10.

[29]
People v. Alberto Garcia, 402 Phil. 75 (2001).
[30]
[31]

Merencillo v. People, G.R. Nos. 142369-70, April 13, 2007, 521 SCRA 31, 43.
337 Phil. 244 (1997).

[32]

People v. Llanas, Jr., G.R. No. 190616, June 29, 2010.
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DEC IS ION

PEREZ, J.:

[1]
For review is the Decision dated 14 March 2008 of the Court of Appeals in CA-G.R.
[2]
CR-H.C. No. 02236, which modified the Decision dated 8 November 2005 of the Regional
Trial Court (RTC) of Legazpi City, 5th Judicial Region, Branch 9, in Criminal Case No.
FC-00-319, finding herein appellant Roy Alcazar y Miranda guilty beyond reasonable doubt of
qualified statutory rape under Article 266-A of the Revised Penal Code, as amended, in
[3]

relation to Article 266-B of the same Code, committed against AAA

and imposing upon him

the supreme penalty of death. The appellate court instead found appellant guilty of simple
statutory rape under Article 266-A, paragraph 1(d) of the Revised Penal Code, as amended, and
sentenced him to suffer the penalty of reclusion perpetua. The appellate court further deleted
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the award of exemplary damages awarded by the trial court to AAA. The appellate court,
however, affirmed the trial court’s award of P50,000.00 as civil indemnity and P50,000.00 as
moral damages to AAA.
[4]
Appellant Roy Alcazar y Miranda was charged with raping AAA in an Information
dated 27 June 2001, which reads:
That on about the 25th day of June, 2001, in the City of x x x, Philippines, and within
the jurisdiction of this Honorable Court, the above-named [appellant], did then and there
wilfully (sic), unlawfully and feloniously have carnal knowledge of his 10-year old sisterin-law, AAA against her will, which act debase, degrade and demean the intrinsic worth and
[5]
dignity of the said minor as a human being, to her damage and prejudice.

Upon arraignment, appellant, assisted by counsel de oficio, pleaded NOT GUILTY to the
crime charged. Trial ensued thereafter.
The prosecution presented the following witnesses, namely: AAA, the private offended
party; BBB, the mother of AAA; CCC, the cousin of AAA; and Dr. Sarah Bongao Vasquez (Dr.
Vasquez), the examining physician who conducted a medical examination on AAA. AAA,
BBB and CCC were likewise presented as rebuttal witnesses.
As culled from the records and testimonies of aforesaid prosecution witnesses, the
factual antecedents of this case are as follows:
[6]
Sometime in the afternoon of 25 June 2001, while AAA, who was then 10 years old,
was sweeping the floor of their house located in XXX, XXX City, when appellant arrived.
AAA immediately climbed to the attic of their house to escape from appellant for fear that the
latter would again do something wrong to her. Unfortunately, appellant was able to get closer
to her in the attic. Appellant then removed AAA’s clothes and subsequently took off his own
clothes. At once, appellant licked AAA’s vagina. He thereafter inserted his penis into AAA’s
vagina and made a push and pull movement. AAA did not shout as the appellant threatened to
[7]
punch her if she does.
At this juncture, CCC suddenly came into the house of AAA. CCC called out for AAA
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believing that the latter was just in the attic.

Upon hearing CCC, appellant, instantly

responded that AAA was not there as he had sent her for some errands. CCC noticed from the
voice of appellant that he was gasping and seemed tired. While appellant was busy answering
CCC’s queries, AAA began putting on her clothes. CCC then observed from the opening in the
attic that somebody was struggling. She subsequently saw a portion of the dress AAA was
[8]
wearing on that particular day. With that, CCC hesitantly left the house.
Right away, appellant, once again, removed AAA’s clothes. He then inserted his penis
into AAA’s vagina and made a push and pull movement. Afterwards, appellant ejaculated.
Satisfied, appellant put on his clothes. AAA likewise put on her clothes. AAA did not tell
[9]
anyone about her ordeal.
The following day, BBB was awakened by her sister, DDD, who is CCC’s mother and to
whom CCC revealed what she had observed in the house of AAA. DDD went to BBB to tell
the latter that AAA was raped by appellant. AAA was also awakened by DDD and the former
then narrated to her mother, BBB, and to her aunt, DDD, what the appellant did to her. They
[10]
subsequently went to the police station to file a complaint against appellant.
[11]
AAA was also subjected to medical examination

by Dr. Vasquez, one of the Officers

of the city health office of Legazpi City. Her examination on AAA revealed healed hymenal
[12]
lacerations at 6 o’clock and 12 o’clock positions.
These findings were reduced into
[13]
writing as evidenced by a Medico-Legal Report

dated 27 June 2001.

Appellant was the lone witness for the defense. He denied having raped AAA and
offered a different version of the case.
According to appellant, in the afternoon of 25 June 2001, he was at the old market place
in Legazpi City, when his wife, the sister of AAA, arrived and requested him to fetch their
daughter, who was then at AAA’s residence in XXX, XXX City. At first, appellant refused as
he still had things to sell and pay but he later on acceded because of his wife’s incessant
request. Appellant then proceeded to AAA’s residence and fetched his daughter. Thereafter, he
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[14]
left the house, together with his daughter, and they went to Albay Park.
Appellant claimed that the possible reason why he was charged with rape was the
misunderstanding between him and AAA’s uncle, EEE. Appellant averred that on 25 June
2000, he caught his wife inside a theater with another man. He then went to the house of his
in-laws to tell them about what he saw and it so happened that EEE was there. He told EEE
about it but the latter told him not to lay hands on his wife, otherwise, something wrong will
[15]
happen to him. After the incident, he did not frequent his in-laws’ place anymore.
After trial, the RTC rendered a Decision dated 8 November 2005 giving credence to the
testimonies of the prosecution witnesses and rejecting the defense of denial adduced by
appellant. The trial court thus decreed:
WHEREFORE, judgment is hereby rendered in this case finding [appellant] ROY
ALCAZAR guilty beyond reasonable doubt of the crime of Statutory Rape aggravated by
the presence of qualifying circumstances of minority and relationship by affinity within
the third civil degree, without any mitigating circumstance, pursuant to Article 266-A in
relation to Article 266-B of the Revised Penal Code. Accordingly, said [appellant] is hereby
sentenced to suffer the supreme penalty of DEATH including all the accessory penalties
provided by law and to pay the cost.
[Appellant] Alcazar is further sentenced to pay the victim the sum of P50,000.00 as
civil indemnity, moral damages in the amount of P50,000.00 and exemplary damages in the
amount of P25,000.00 to deter commission of similar offense and for public good and
[16]
welfare.
[Emphasis supplied].

The records of this case were originally transmitted to this Court on appeal. In view,
[17]

however, of this Court’s ruling in People v. Mateo,

the records were transferred to the Court

of Appeals for intermediate review.
In his brief, appellant’s lone assignment of error was: the trial court gravely erred in
convicting the [appellant] of the crime charged notwithstanding the fact that his guilt was not
[18]
proven beyond reasonable doubt.
On 14 March 2008, the Court of Appeals rendered the assailed Decision modifying the
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Decision of the trial court and finding appellant guilty beyond reasonable doubt of simple
statutory rape. The Court of Appeals disposed of the case as follows:
WHEREFORE, with the MODIFICATION finding appellant guilty of simple
statutory rape under Article 266-A, paragraph 1(d) of the Revised Penal Code, as amended,
and sentencing him to suffer the penalty of reclusion perpetua, and further DELETING the
award of exemplary damages, the appealed Decision in Criminal Case No. FC-00-319 is
[19]
AFFIRMED in all other respects. Costs against appellant.
[Emphasis supplied].

Aggrieved, appellant appealed to this Court the aforesaid appellate court’s Decision.
[20]
In a Resolution
dated 15 April 2009, this Court required the parties to
simultaneously submit their respective supplemental briefs if they so desire. Instead of filing
their supplemental briefs, the Office of the Solicitor General and the appellant manifested that
they were adopting their respective briefs filed with the Court of Appeals as their supplemental
briefs.
After a careful perusal of the records, this Court affirms appellant’s conviction for simple
statutory rape.
It is well-entrenched that a rape charge is a serious matter with pernicious consequences
both for appellant and complainant; hence, utmost care must be taken in the review of a
[21]
decision involving conviction of rape.

In the disposition and review of rape cases,

therefore, this Court is guided by these well-established principles laid down in a catena of
cases: (1) the prosecution has to show the guilt of the accused by proof beyond reasonable
doubt or that degree of proof that, to an unprejudiced mind, produces conviction; (2) the
evidence for the prosecution must stand or fall on its own merits and cannot draw strength from
the weakness of the evidence of the defense; (3) unless there are special reasons, the findings
of trial courts, especially regarding the credibility of witnesses, are entitled to great respect and
will not be disturbed on appeal; (4) an accusation for rape can be made with facility; it is
difficult to prove but more difficult for the person accused, though innocent, to disprove; and
(5) in view of the intrinsic nature of the crime of rape where only two persons are usually
[22]
involved, the testimony of the complainant must be scrutinized with extreme caution.
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In this case, appellant vehemently contends that reasonable doubt exists as to his guilt
because CCC, one of prosecution witnesses, never actually saw him with AAA at the attic at
the time the alleged rape incident happened. Moreover, AAA’s testimony was neither credible
nor consistent with human nature as she could easily shout and ask for help had she wanted to,
but she failed to do so.
Time and again, this Court has consistently held that in rape cases, the evaluation of the
credibility of witnesses is best addressed to the sound discretion of the trial judge whose
conclusion thereon deserves much weight and respect because the judge had the direct
[23]
opportunity to observe them on the stand and ascertain if they were telling the truth or not.
Generally, appellate courts will not interfere with the trial court’s assessment in this regard,
absent any indication or showing that the trial court has overlooked some material facts of
[24]
substance or value, or gravely abused its discretion,
which certainly is not the case here.
The transcribed notes reveal that AAA’s testimony was given in a candid, categorical and
straightforward manner and despite the grueling cross-examination, she never faltered in her
[25]
testimony. With tears in her eyes,

AAA recounted the details of her harrowing experience

in the hands of appellant. She categorically described before the court a quo how the appellant
got closer to her in the attic followed by appellant’s act of removing her clothes and his own
clothes and the successful penetration of appellant’s penis into her vagina. AAA went further
by stating that while appellant was making a push and pull movement, her cousin, CCC,
suddenly arrived and called out for her, but appellant denied that she was there in the attic.
Once her cousin left, appellant again removed her clothes, inserted his penis into her vagina
and made a push and pull movement until something sticky came out from his penis.
Worthy to note were the tears shed by AAA while giving an account of her awful
experience in the hands of her ravisher before the court a quo. To the mind of this Court, such
tears were a clear indication that she was telling the truth. AAA, young as she is, would not
endure the pain and the difficulty of a public trial wherein she had to narrate over and over
again how her person was violated if she has not in truth been raped and impelled to seek
justice for what the appellant had done to her. As it has been repeatedly held, no woman would
want to go through the process, the trouble and the humiliation of trial for such a debasing
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offense unless she actually has been a victim of abuse and her motive is but a response to the
[26]

compelling need to seek and obtain justice.

In the same breath, AAA’s failure to shout for help or make an outcry at the time
appellant is raping her does not in anyway cast doubt on her credibility and on the truthfulness
of her testimony. Also, such failure of AAA does not negate rape. The workings of the human
mind under emotional stress are unpredictable, such that people react differently to startling
[27]
situations.
It is also borne by the records that AAA failed to shout or make an outcry
because of appellant’s threat that she would be punched if she would so shout. Notably, AAA
was just 10 years old at the time appellant raped her while appellant was already a full-grown
30-year old adult male. As described by the trial court, AAA has a “fragile-looking physical
[28]
built (sic)” while appellant has a “robust physique.”
Such physical disparity alone between
appellant and AAA was enough reason for the latter to easily succumb to the former’s vile
desires. And, much more, there was threat of harm upon her. Besides, the absence of struggle
or an outcry from the victim is immaterial to the rape of a child below 12 years of age because
the law presumes that such a victim, on account of her tender age, does not and cannot have a
[29]
will of her own.
The result of AAA’s medical examination corroborated her testimony of defilement. The
medical findings of Dr. Vasquez revealed two healed hymenal lacerations on AAA’s private
part, which findings are consistent with AAA’s testimony that appellant twice inserted his penis
into her vagina. Where a victim’s testimony is corroborated by the physical findings of
[30]
penetration, there is sufficient basis for concluding that sexual intercourse did take place.

With the foregoing, this Court is well convinced and is in full conformity with the
findings of both lower courts that AAA’s testimony, standing alone, passed the test of
credibility. Even more, when such testimony is corroborated by medical findings of penile
invasion. Thus, as explained by the Court of Appeals, even if CCC’s testimony failed to
clearly establish the presence of AAA at the attic at the time she saw appellant there, the
latter’s conviction still stands on account of AAA’s credible testimony corroborated by the
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physical findings of penetration.
This Court finds unmeritorious appellant’s argument that if he really raped AAA, the
[31]
latter and her mother would not have executed and signed an Affidavit of Desistance.
It has been repeatedly held by this Court that it looks with disfavor on affidavits of
[32]
desistance. The rationale for this was extensively discussed in People v. Junio,
cited in
[33]
People v. Alicante.
x x x We have said in so many cases that retractions are generally unreliable and are looked
upon with disfavor by the courts. The unreliable character of this document is shown by the
fact that it is quite incredible that after going through the process of having the [appellant]
arrested by the police, positively identifying him as the person who raped her, enduring the
humiliation of a physical examination of her private parts, and then repeating her accusations
in open court by recounting her anguish, [the rape victim] would suddenly turn around and
declare that [a]fter a careful deliberation over the case, (she) find(s) that the same does not
merit or warrant criminal prosecution.
Thus, we have declared that at most the retraction is an afterthought which should
not be given probative value. It would be a dangerous rule to reject the testimony taken
before the court of justice simply because the witness who gave it later on changed his mind
for one reason or another. Such a rule would make a solemn trial a mockery and place the
investigation at the mercy of unscrupulous witnesses. Because affidavits of retraction can
easily be secured from poor and ignorant witnesses, usually for monetary consideration,
[34]
the Court has invariably regarded such affidavits as exceedingly unreliable.
[Emphasis supplied].

In the instant case, records disclose that AAA, who was then 10 years old, and her
mother, who has only reached Grade VI, signed the Affidavit of Desistance without
understanding its contents as nobody explained it to them. Such lack of knowledge as regards
the contents of the affidavit was clearly manifested in the statement of AAA’s mother that she
[35]
signed the said affidavit because appellant raped her daughter.
Even AAA repeatedly
declared that she filed the case against appellant because he raped her and that she really
wanted to pursue her case against him. AAA also divulged that she signed the affidavit because
somebody asked her to sign it despite the fact that she did not understand its contents. She
likewise signed it in the presence of appellant’s mother who even asked her to stop the case
[36]
against her son.

Given these circumstances, the affidavit of desistance is clearly worthless.
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As a last effort, appellant maintains that the charge of rape against him was the result of
a misunderstanding between him and AAA’s uncle.
This is far removed from reality.
It must be emphasized that no member of a rape victim’s family would dare encourage
the victim to publicly expose the dishonor to the family unless the crime was in fact committed,
[37]
especially in this case where the victim and the offender are relatives.
It is unnatural for a
mother to use her daughter as an engine of malice, especially if it will subject her child to
[38]
embarrassment and lifelong stigma.
In comparison to the overwhelming evidence of the prosecution, appellant could only
muster the defense of denial and alibi. As this Court has oft pronounced, both denial and alibi
are inherently weak defenses which cannot prevail over the positive and credible testimony of
[39]
the prosecution witness that the appellant was the author of the crime charged.
With all the foregoing, this Court is convinced that the appellate court properly
[40]

convicted appellant for the crime of simple statutory rape

and correctly imposed upon him

[41]

the penalty of reclusion perpetua.

The appellate court is correct in not appreciating the special qualifying circumstance of
relationship that would make the crime qualified statutory rape. The allegation that AAA is
appellant’s sister-in-law is not specific enough to satisfy the special qualifying circumstance of
relationship. It bears stressing that if the offender is merely a relation - not a parent, ascendant,
step-parent, or guardian or common law spouse of the mother of the victim - it must be alleged
in the information that he is a relative by consanguinity or affinity, as the case may be,
within the third civil degree.

In the Information in this case that relationship by

[42]
consanguinity or affinity within the third civil degree was not alleged.
As a consequence
thereof, appellant can only be held liable for simple statutory rape, which is punishable by
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reclusion perpetua.
The awards of the appellate court to AAA of civil indemnity in the amount of
P50,000.00 and of moral damages in the same amount were also proper. Civil indemnity, which
is actually in the nature of actual or compensatory damages, is mandatory upon the finding of
[43]

the fact of rape.

In the same way, moral damages in rape cases should be awarded without

need of showing that the victim suffered trauma of mental, physical, and psychological
sufferings constituting the basis thereof. These are too obvious to still require their recital at
the trial by the victim, since we even assume and acknowledge such agony as a gauge of her
credibility.

[44]

The appellate court properly deleted the award of exemplary damages to AAA. Under
Article 2230 of the Civil Code, exemplary damages may also be imposed when the crime was
[45]
committed with one or more aggravating circumstances.

In this case, no aggravating

circumstance can be appreciated to warrant the award of exemplary damages.
WHEREFORE, premises considered, the Decision of the Court of Appeals in CA-G.R.
CR-H.C. No. 02236 dated 14 March 2008, finding herein appellant guilty beyond reasonable
doubt of the crime of simple statutory rape is hereby AFFIRMED in toto.
SO ORDERED.

JOSE PORTUGAL PEREZ
Associate Justice

WE CONCUR:
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LEONARDO-DE CASTRO,
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Promulgated:

October 20, 2010
x-----------------------------------------------------------------------------------------x
DECISION

VELASCO, JR., J.:
The Case
[1]
This is an appeal from the June 8, 2007 Decision of the Court of Appeals (Cebu City)
in CA-G.R. CR-H.C. No. 00553 entitled People of the Philippines v. Demetrio Salazar, which
affirmed with modification the conviction of accused-appellant Demetrio Salazar in Criminal
Case Nos. A-1620 and A-1621 for two (2) counts of Statutory Rape.
The Facts
On September 6, 1999, two Informations were filed before the RTC charging accusedappellant with two (2) counts of statutory rape. It was alleged that accused-appellant, on two
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[2]
The first Information reads:
(2) separate occasions, had raped a 12-year-old girl, AAA.
That on or about the 18th day of May, 1999, at about 10:00 o’ clock in the evening
more or less at [XXX], Municipality of Lavezares, Province of Northern Samar, Philippines,
and within the jurisdiction of the Honorable Court, the above-named accused, who is still at
large, with abuse of confidence being his step father, entered the bedroom where [AAA] was
sleeping, with lewd designs, did, then and there, willfully, unlawfully and feloniously, cover her
mouth and by means of force and intimidation, and taking advantage of his superior strength,
undressed her, took off her shorts and panty, place on top of her and have sexual intercourse
with one [AAA], who is a minor, 12 years of age, all against the will of the latter.
[3]
CONTRARY TO LAW.

While the second Information states:
That on or about the 25th day of June, 1999, at about 12:00 o’ clock midnight more or
less at [XXX], Municipality of Lavezares, Province of Northern Samar, Philippines, and within
the jurisdiction of this Honorable Court, the above-named accused, who is still at large, with
abuse of confidence being his step father, entered the bedroom where [AAA] was sleeping,
with lewd designs, did, then and there, willfully, unlawfully and feloniously, cover her mouth
and by means of force and intimidation, and taking advantage of his superior strength,
undressed her, took off her shorts and panty, placed on top of her and have sexual intercourse
with one [AAA], who is a minor, 12 years of age, all against the will of the latter.
[4]
CONTRARY TO LAW.

On December 6, 1999, in his arraignment, accused-appellant pleaded not guilty. On
December 13, 1999, pre-trial of the case was terminated. Accused-appellant escaped from
[5]
detention until he was caught, and the hearing of the case began on July 27, 2000.
Meanwhile, on February 22, 2000, AAA purportedly executed an Affidavit of Desistance
wherein she stated that she was not raped by accused-appellant and that she no longer intends
to pursue the cases filed against accused-appellant. During the hearing, she explained that her
[6]
own mother forced her to execute the affidavit upon threat of harm.
The prosecution established that AAA is the daughter of BBB with whom accused-
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appellant was cohabiting. AAA, BBB, and accused-appellant all lived in the same one-room
house located in XXX, Lavezares, Northern Samar. AAA’s biological father, CCC, was serving
[7]
time at the Bureau of Corrections in Muntinlupa when the incidents occurred.
The first rape occurred at about 10:00 in the evening of May 18, 1999. At the time, AAA
was only twelve (12) years old. While BBB was out gambling, AAA who was then sleeping in
their house was awakened by accused-appellant who had been drinking. He placed his hand
over her mouth, removed her panty, and inserted his penis inside her vagina. AAA felt pain in
her vagina and tried to scream but was stifled by accused-appellant’s hand over her mouth. She
cried instead. Afterwards, accused-appellant stood up and returned to where he was previously
[8]
sleeping.
When her mother had arrived, AAA told her about the rape. BBB, however, did not
[9]
believe her and simply dismissed her claims.
On June 25, 1999, at around midnight, accused-appellant again raped AAA. Accusedappellant first slapped her. He then placed a handkerchief inside her mouth, spread her arms,
and inserted his penis inside her vagina while kissing her right cheek. After the act, accusedappellant stood up, drank coffee, and proceeded to go to sleep. AAA again told the incident to
her mother, who had arrived from another bout of gambling.

BBB confronted accused[10]

appellant. After a short argument, BBB again dismissed her daughter’s claims.
Later, AAA informed her aunt, DDD, about the second rape. Her aunt brought her to the
police station to report the incident. She was later examined by the Municipal Health Officer
[11]
of Lavezares, Northern Samar.
For his part, accused-appellant interposed the defense of alibi, claiming that on the date
of the alleged first rape, he was at his farm at Sitio Napunod, Barangay Caburihan, Lavezares,
Northern Samar, making copra. He claimed that the farm is six (6) kilometers away and could
only be negotiated by hiking for one (1) hour. He further claimed that he was at the farm from
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[12]
May 15, 1999 to May 23, 1999.
As to the second alleged rape, accused-appellant alleged that while he was at their house
in XXX, AAA was not there. He claimed that AAA and her brother, EEE, asked permission
from, and was allowed by, their mother BBB to watch a show at the town proper of Lavezares
in the evening of June 25, 1999. AAA and EEE allegedly returned home at 7:00 of the
[13]
following morning.
At the hearing of the case, the prosecution presented, among others, DDD, as a witness.
DDD testified that AAA is her niece. She also presented a Certificate of Baptism wherein it is
[14]
stated that AAA was born on April 10, 1987.
Dr. Ethel Parane Simeon, the Municipal Health Officer of Lavezares, was also presented
as a witness for the prosecution. She testified that she conducted a medical examination of
AAA on June 28, 1999. She also identified the Medico-Legal Certificate containing her
findings on such medical examination. In the certificate she found hematomas on the labia
majora and labia minora of AAA. She also found lacerations at the 3, 6, and 11 o’clock
[15]
positions in AAA’s vagina. She concluded that AAA was raped.
The defense’s sole witness was accused-appellant, who alleged that the relatives of the
victim’s father, CCC, did not approve of his relationship with BBB. CCC’s relatives wanted to
take custody of AAA. Accused-appellant claimed that the instant cases were instituted to wrest
[16]
custody of AAA from BBB and himself.
Thereafter, the RTC issued its Decision dated July 7, 2003, the dispositive portion of
which reads:
WHEREFORE, in the light of the prevailing considerations, the court hereby sentences
Demetrio Salazar GUILTY beyond reasonable doubt of the two (2) counts of Statutory Rape as
defined and penalized by Article 335 of the Revised Penal Code and amended by Republic
Act No. 7659 and sentences him to the supreme penalty of DEATH by lethal injection. And
indemnity is hereby imposed in the amount of Seventy Five Thousand Pesos (Php 75,000.00);
moral and exemplary damages are awarded in the amount of Fifty Thousand Pesos (Php
50,000.00).
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Let the records of the entire cases together with the transcript of stenographic notes be
forwarded to the Honorable Supreme Court for automatic review.
[17]
SO ORDERED.

The records of the case were then transferred to this Court for automatic review. The
parties were directed by the Court to submit their respective briefs. However, in a Resolution
[18]
dated June 7, 2005,

the Court transferred the case to the CA by virtue of its ruling in

[19]
People v. Mateo

providing for intermediate review by the CA of cases where the penalty

imposed by the trial court is death, reclusion perpetua, or life imprisonment.
Thereafter, the CA issued the assailed decision, the dispositive portion of which
provides:
WHEREFORE, premises considered, this appeal is DENIED. The Decision dated 07
July 2003 of the Regional Trial Court, 5th Judicial Region, Branch 23, Allen, Northern Samar,
is AFFIRMED with MODIFICATION that the death penalty imposed on appellant is reduced
to reclusion perpetua; appellant is sentenced to suffer the penalty of reclusion perpetua for
each count of rape; appellant is likewise ordered to pay the complainant in Criminal Case No.
A-1620 the amounts of Fifty Thousand Pesos (P50,000.00) as moral damages, and Fifty
Thousand Pesos (P50,000.00) as civil indemnity; and in Criminal Case No. A-1621 the
amounts of Fifty Thousand Pesos (P50,000.00) as moral damages, and Fifty Thousand Pesos
(P50,000.00) as civil indemnity.
[20]
SO ORDERED.

The CA found accused-appellant guilty of two (2) counts of simple rape instead of
statutory rape. The CA reasoned that the prosecution failed to adduce evidence to establish
that the rape victim was twelve (12) years old at the time of the crimes. Further, the CA stated
that a baptismal certificate is not sufficient proof of the age of a person. Thus, the victim’s age
[21]
was not established.

The CA then modified the penalty imposed upon accused-

appellant¾from death penalty to reclusion perpetua.
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Hence, we have this appeal.

The Issues
Accused-appellant, in a Manifestation (In Lieu of Supplemental Brief) dated June 24,
[22]
2008,
repleads and adopts all the defenses and arguments raised in his Brief for the
[23]
to wit:
Accused-Appellant dated August 6, 2004,
ASSIGNMENT OF ERRORS
I.
The Trial Court gravely erred in giving full faith and credence to the testimony of the
prosecution witness x x x and in totally ignoring/disregarding the version of the defense.
II.
The Trial Court gravely erred in convicting him of the crime charged despite the fact that his
guilt was not proven beyond reasonable doubt.

The Ruling of the Court
The appeal is bereft of merit.
First Issue:
The victim’s Affidavit of Desistance cannot be given any weight
Accused-appellant claims that the instant case should have been dismissed by the trial
court, considering that AAA had executed an affidavit of desistance exonerating accusedappellant from the crimes charged. The CA, however, did not give any weight to such affidavit
on the following reasoning:
The affidavit of desistance relied upon by appellant could not be given any probative
weight considering that it was not duly sworn to. Further, when private complainant was
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confronted about it, she testified that her mother threatened to kill her should she refuse to

[24]
execute the affidavit.

In any event, AAA’s purported Affidavit of Desistance cannot cause the dismissal of the
case. It must be pointed out that the alleged affidavit was executed after the case had already
been instituted. Thus, the Court already had acquired jurisdiction over the case and control
[25]
over the proceedings. As the Court ruled in People v. Montes:
As admitted by appellant, the alleged Affidavit of Desistance of the victim was never
identified by her, but submitted in court only after the institution of the rape cases. Such being
the case, the Affidavit -- even when construed as a pardon in the erstwhile “private
crime” of rape -- is not a ground for the dismissal of the criminal cases, since the actions
have already been instituted. To justify the dismissal of the Complaints, the pardon should
have been made prior to the institution of the criminal actions. (Emphasis supplied.)

[26]
the Court was even more circumspect:
In People v. Ramirez, Jr.,
As a rule, a recantation or an affidavit of desistance is viewed with suspicion and
reservation. Jurisprudence has invariably regarded such affidavit as exceedingly unreliable,
because it can easily be secured from a poor and ignorant witness, usually through intimidation
or for monetary consideration. Moreover, there is always the probability that it would later on
be repudiated, and criminal prosecution would thus be interminable.
Indeed, the Affidavit of Desistance of private complainant is highly suspect.
Apparently, she executed it on the basis of a consideration of P5,000, which was later
increased to P100,000. After her testimony had been rendered, however, appellant refused to
pay the amount agreed upon, thereby prompting her to recant the Affidavit.
She had stated therein that “the accused is indeed innocent of the crimes charge[d]
since in truth, he never molested me sexually as charged.” Such statement was a mere legal
conclusion, bereft of any details or other indicia of credibility, much less truth. More likely, it
emanated not from this young girl’s mouth, but from a trained legal mind. Moreover, while she
affirmed her Affidavit on the stand, she also declared, on clarificatory question from the judge,
that she was 14 years old when she was molested and raped by appellant. These facts raise
doubts as to the reliability of her statements in her Affidavit.
At this point, we reiterate that, by itself, an affidavit of desistance or pardon is not
a ground for the dismissal of an action, once it has been instituted in court. In the
present case, private complainant lost the right or absolute privilege to decide whether
the rape charge should proceed, because the case had already reached and must
therefore continue to be heard by the court a quo. (Emphasis supplied.)

Applying People v. Ramirez, Jr. to the instant case, we find that accused-appellant’s
contention¾that AAA’s Affidavit of Desistance merits the dismissal of the case¾has no basis.
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Second Issue:
AAA’s testimony should be given full weight and credence
Next, accused-appellant questions the trial court’s reliance on the testimony of AAA.
[27]
accused-appellant posits that AAA’s testimony must be
Citing People v. Domogoy,
received with caution.
It must be stressed, however, that the victim in People v. Domogoy was twenty-one (21)
years old. Here, the contention is that AAA was only twelve (12) years old at the time that she
[28]
was raped. This difference is pivotal in light of our ruling in People v. Montes:
In a litany of cases, this Court has ruled that the testimonies of child-victims of rape are
to be given full weight and credence. Reason and experience dictate that a girl of tender years,
who barely understands sex and sexuality, is unlikely to impute to any man a crime so serious
as rape, if what she claims is not true. Her candid narration of how she was raped bears the
earmarks of credibility, especially if no ill will -- as in this case -- motivates her to testify
falsely against the accused. It is well-settled that when a woman, more so when she is a minor,
says she has been raped, she says in effect all that is required to prove the ravishment. The
accused may thus be convicted solely on her testimony -- provided it is credible, natural,
convincing and consistent with human nature and the normal course of things.

[29]
While in the more recent People v. Basmayor,

the Court ruled:

This Court has held time and again that testimonies of rape victims who are young and
immature deserve full credence, considering that no young woman, especially of tender age,
would concoct a story of defloration, allow an examination of her private parts, and thereafter
pervert herself by being the subject of a public trial, if she was not motivated solely by the
desire to obtain justice for the wrong committed against her. Youth and immaturity are
generally badges of truth. It is highly improbable that a girl of tender years, one not yet
exposed to the ways of the world, would impute to any man a crime so serious as rape if what
she claims is not true.

Clearly, the trial court correctly gave great weight to the testimony of AAA.
Moreover, given the fact that the CA upheld the findings of the trial court on the factual
issues of the case, the Court is bound by the trial court’s assessment of the witnesses, as the
[30]
Court held in People v. Ducabo:
It is well-entrenched that the findings of the trial court on the credibility of a
witness deserve great weight, given the clear advantage of a trial judge in the
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appreciation of testimonial evidence. We have recognized that the trial court is in the best
position to assess the credibility of witnesses and their testimonies, because of their unique
opportunity to observe the witnesses first hand and to note their demeanor, conduct, and
attitude under grueling examination. These are significant factors in evaluating the sincerity of
witnesses, in the process of unearthing the truth. The rule finds an even more stringent
application where the said findings are sustained by the Court of Appeals. Thus, except
for compelling reasons, we are doctrinally bound by the trial court’s assessment of the
credibility of witnesses. (Emphasis supplied.)

Third Issue:
Accused-appellant is guilty of simple rape
The relevant portions of Article 266-A of the Revised Penal Code define the crime of
rape, as follows:
Chapter Three
Rape
Article 266-A. Rape: When And How Committed.¾Rape is committed:
1) By a man who shall have carnal knowledge of a woman under any of the following
circumstances:
a) Through force, threat, or intimidation;
b) When the offended party is deprived of reason or otherwise unconscious;
c) By means of fraudulent machination or grave abuse of authority; and
d) When the offended party is under twelve (12) years of age or is demented,
even though none of the circumstances mentioned above be present. (Emphasis
supplied.)

In order for the accused to be found guilty of the crime of statutory rape in this
[31]
jurisdiction, the Court held in People v. Tampos

that two (2) elements must concur: (1) that

the offender had carnal knowledge of the victim; and (2) that the victim is below twelve (12)
years old, thus:
The two elements of statutory rape are: (1) that the accused had carnal knowledge of a
woman; and (2) that the woman is below 12 years of age. Article 335 of the Revised Penal
Code is now in Article 266-A, par. 1-d, in view of the amendments introduced by R.A. 8353.
Statutory rape is committed by having carnal knowledge of a woman under par. d, “when the
offended party is under 12 years of age.”
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Here, while it is undisputed that the first element is present, accused-appellant questions
the presence of the second. Conformably, the CA ruled that indeed the fact that the victim was
twelve (12) years old at the time of the commission of the crimes was not sufficiently
[32]
established.

However, contrary to such finding of the CA, this Court has ruled in People v.

[33]
that in statutory rape cases, a baptismal certificate is sufficient to prove the age of

Ramos
the victim.

Thus, without a doubt, the baptismal certificate of AAA that was presented during the
trial of the case coupled with the testimony of DDD, the aunt of AAA, sufficiently established
that the victim was twelve years old at the time the crimes were committed. Having been born
on April 10, 1987, when the first rape occurred on May 18, 1999, AAA was exactly 12 years,
one month, and 8 days old at the first rape incident.
Considering, however, that AAA was already 12 years old when she was raped, the
second element for statutory rape that “that the victim is below twelve (12) years old” is not
present.

Consequently, the finding of the appellate court for simple rape is correct, not on the

ground of the age of AAA not being proved, but on the fact that she was no longer below 12
years of age at the time the crime was committed.
Fourth Issue:
Reclusion Perpetua is the proper penalty
The crime of simple rape having been established, the next question is what penalty
should be imposed upon accused-appellant.
At the time the crimes were committed by accused-appellant, the penalty for the crime of
simple rape was contained in Art. 266-B of the Revised Penal Code:
Article 266-B. Penalty.¾Rape under paragraph 1 of the next preceding article
shall be punished by reclusion perpetua.
Whenever the rape is committed with the use of a deadly weapon or by two or more
persons, the penalty shall be reclusion perpetua to death.
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When by reason or on the occasion of the rape, the victim has become insane, the
penalty shall become reclusion perpetua to death.
When the rape is attempted and a homicide is committed by reason or on the occasion
thereof, the penalty shall be reclusion perpetua to death.
When by reason or on the occasion of the rape, homicide is committed, the penalty
shall be death.
The death penalty shall also be imposed if the crime of rape is committed with any of
the following aggravating/qualifying circumstances:
l) When the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third
civil degree, or the common-law spouse of the parent of the victim;
x x x x. (Emphasis supplied.)

Thus, simple rape, when qualified by the circumstance that the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third civil
degree, or the common-law spouse of the parent of the victim, would be properly punishable
with the death penalty.

Otherwise put, when the two circumstances of minority and

relationship concur, then the proper imposable penalty shall be death—now qualified by
[34]
Republic Act No. 9346.
In the instant case, aside from minority of the victim it was alleged in the informations
filed before the trial court that accused-appellant is the victim’s stepfather. Minority of AAA
and her relation to accused-appellant was the qualifying circumstance that the trial court
considered in imposing the penalty of death on accused-appellant. However, in order to
become the victim’s stepfather, accused-appellant must necessarily have been legally married to
AAA’s mother. This was not the case. No evidence was adduced during the trial to establish
that AAA’s mother and accused-appellant were ever legally married. Moreover, although the
fact that accused-appellant was the common-law husband of the victim’s mother, such
circumstance cannot be appreciated, although proved during the trial, as it was not alleged in
the informations and would thereby violate the constitutional right of accused-appellant to be
[35]
informed of the charges against him. Thus, we held in People v. Negosa:
We agree with the appellant’s contention that he is guilty only of simple statutory rape
and not of rape in its qualified form under Article 335, paragraph 3 of the Revised Penal Code,
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as amended. The prosecution was burdened to prove the allegation in the Information that the
appellant was the stepfather of the victim. However, the prosecution failed to prove the same.
The evidence on record shows that the appellant was merely the common-law husband of
the victim’s mother. This special qualifying circumstance, that the appellant was the
common-law husband of the mother of the victim, was not alleged in the Information.
Even if such special qualifying circumstance was proved, it cannot be appreciated against
the appellant in order to qualify the crime; otherwise, the appellant would be deprived of
his right to be informed of the charge lodged against him. This was the ruling of the Court
in People vs. Lizada, thus:
We agree with the accused-appellant that he is guilty only of two counts of
simple rape, instead of qualified rape. The evidence on record shows that the accusedappellant is the common-law husband of x x x, the mother of the private complainant.
The private complainant, as of October 1998, was still 13 years old, and under Article
335 as amended by Republic Act 7659, the minority of the private complainant,
concurring with the fact that the accused-appellant is the common-law husband of the
victim’s mother, is a special qualifying circumstance warranting the imposition of the
death penalty. However, the said circumstance was not alleged in the Informations as
required by Section 8, Rule 110 of the Revised Rules on Criminal Procedure which was
given retroactive effect by this Court because it is favorable to the accused. Hence,
even if the prosecution proved the special qualifying circumstance of minority of the
private complainant and relationship, the accused-appellant being the common-law
husband of her mother, accused-appellant is guilty only of simple rape. Under the
given law, the penalty for simple rape is reclusion perpetua. (Emphasis supplied.)

Consequently, the CA imposed the correct penalty of reclusion perpetua against
accused-appellant as provided under Art. 266-B in relation to Art. 266-A, paragraph (a) of the
Revised Penal Code, there being no qualifying circumstances.
In line with prevailing jurisprudence, exemplary damages of PhP 30,000 in each case
[36]
shall be awarded to AAA.
WHEREFORE, the appeal is DENIED. The June 8, 2007 CA Decision in CA-G.R.
CR-H.C. No. 00553 is hereby AFFIRMED, with the MODIFICATION that accusedappellant is found guilty of two (2) counts of simple rape, and is ordered to pay the offended
party, AAA, PhP 30,000 as exemplary damages for each count of rape, in addition to the award
of

PhP 50,000 as civil indemnity and PhP 50,000 as moral damages, also for each count of

rape.
No costs.
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SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice

WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson

TERESITA J. LEONARDO-DE CASTRO
Associate Justice

MARIANO C. DEL CASTILLO
Associate Justice

JOSE PORTUGAL PEREZ
Associate Justice
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CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, I certify that the conclusions in
the above Decision had been reached in consultation before the case was assigned to the writer
of the opinion of the Court’s Division.

RENATO C. CORONA
Chief Justice

[1]
Rollo, pp. 3-17. Penned by Associate Justice Antonio L. Villamor and concurred in by Associate Justices Isaias P.
Dicdican and Stephen C. Cruz.
[2]
The identity of the victim or any information to establish or compromise her identity, as well as those of her immediate
family or household members, shall be withheld pursuant to Republic Act No. 7610, “An Act Providing for Stronger Deterrence and
Special Protection Against Child Abuse, Exploitation and Discrimination, and for Other Purposes”; Republic Act No. 9262, “An Act
Defining Violence Against Women and Their Children, Providing for Protective Measures for Victims, Prescribing Penalties
Therefor, and for Other Purposes”; Section 40 of A.M. No. 04-10-11-SC, known as the “Rule on Violence Against Women and Their
Children,” effective November 5, 2004; and People v. Cabalquinto, G.R. No. 167693, September 19, 2006, 502 SCRA 419.
[3]
CA rollo, p. 11.
[4]
Id. at 12.
[5]
Id. at 23.
[6]
Rollo, p. 14.
[7]
Id. at 6.
[8]
CA rollo, p. 24.
[9]
Rollo, p. 6.
[10]
CA rollo, p. 25.
[11]
Id.
[12]
Id. at 29.
[13]
Id.
[14]
Id. at 26.
[15]
Id. at 25-26.
[16]
Id. at 29.
[17]
Id. at 34.
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[18]
Id. at 135.
[19]
G.R. Nos. 147678-87, July 7, 2004, 433 SCRA 640, 657-658.
[20]
Rollo, p. 16.
[21]
Id. at 15.
[22]
CA rollo, pp. 30-31.
[23]
Id. at 55-76.
[24]
Rollo, p. 14.
[25]
G.R. Nos. 148743-45, November 18, 2003, 416 SCRA 103, 121.
[26]
G.R. Nos. 150079-80, June 10, 2004, 431 SCRA 666, 676.
[27]
G.R. No. 116738, March 22, 1999, 305 SCRA 75.
[28]
Supra note 25, at 116.
[29]
G.R. No. 182791, February 10, 2009, 578 SCRA 369, 383.
[30]
G.R. No. 175594, September 28, 2007, 534 SCRA 458, 467.
[31]
G.R. No. 142740, August 6, 2003, 408 SCRA 403, 410.
[32]
Rollo, pp. 14-15.
[33]
G.R. No. 179030, June 12, 2008, 554 SCRA 423, 430-431.
The Court held thus:
The age of the victim is an essential element of statutory rape; thus, it must be proved by clear and convincing evidence.
In People v. Pruna, the Court laid down the following guidelines in determining the age of the victim:
1. The best evidence to prove the age of the offended party is an original or certified true copy of the certificate of live
birth of such party.
2. In the absence of a certificate of live birth, similar authentic documents such as baptismal certificate and school
records which show the date of birth of the victim would suffice to prove age.
3. If the certificate of live birth or authentic document is shown to have been lost or destroyed or otherwise unavailable,
the testimony, if clear and credible, of the victim’s mother or a member of the family either by affinity or consanguinity who is
qualified to testify on matters respecting pedigree such as the exact age or date of birth of the offended party pursuant to Section 40,
Rule 130 of the Rules on Evidence shall be sufficient under the following circumstances:
a. If the victim is alleged to be below 3 years of age and what is sought to be proved is that she is less than 7 years old;
b.

If the victim is alleged to be below 7 years of age and what is sought to be proved is that she is less than 12 years old;

c. If the victim is alleged to be below 12 years of age and what is sought to be proved is that she is less than 18 years old.
4. In the absence of a certificate of live birth, authentic document, or the testimony of the victim’s mother or relatives
concerning the victim’s age, the complainant’s testimony will suffice provided that it is expressly and clearly admitted by the accused.
5. It is the prosecution that has the burden of proving the age of the offended party. The failure of the accused to object to
the testimonial evidence regarding age shall not be taken against him.
6.

The trial court should always make a categorical finding as to the age of the victim. (Emphasis supplied.)
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[34]
However, by virtue of Republic Act No. (RA) 9346 entitled An Act Prohibiting the Imposition of the Death Penalty in
the Philippines, which took effect on June 24, 2006, the penalty of reclusion perpetua should now be imposed in lieu of the death
penalty, and the offender is not entitled to parole under RA 4180 or the Indeterminate Sentence Law.
[35]
G.R. Nos. 142856-57, August 25, 2003, 409 SCRA 539, 552-553.
[36]
See People v. Lindo, G.R. No. 189818, August 9, 2010; People v. Garbida, G.R. No. 188569, July 13, 2010.
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DECISION
SERENO, J.:
This is a review of the Decision of the Court of Appeals (CA), Cebu City, in CA‐G.R.
[1]

CEB‐CR.‐H.C. No. 00290,

which aﬃrmed the Judgment of the Regional Trial Court (RTC) of
[2]

Ormoc City, Branch 35, in Criminal Case Nos. 5521‐0 and 5522‐0

finding accused‐appellant

Vicente Publico y Amodia guilty beyond reasonable doubt of rape and a empted rape.

The facts of these cases, culled from the records, are as follows:
Criminal Case No. 5521-0
On the evening of 21 February 1999, AAA, the twelve‐year‐old daughter of accused‐
appellant, was in their house. A er AAA put her younger sister to sleep, she heard her father
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call for her saying, “Day, come here.” She approached her father and saw that he was holding
a bolo. He ordered AAA to take oﬀ her panty. She refused to take it oﬀ, so accused‐appellant
removed it himself. He then mounted AAA and a empted to insert his penis into her vagina.
The physiological state of AAA made full penetra on impossible—she was only a twelve‐
year‐old virgin and her vagina was s ll too ght; the mere a empt to have sexual intercourse
with her caused her immense pain. Frustrated and enraged, accused‐appellant started
hurling rades at her. Soon therea er one of their neighbors, Iking Carmones, knocked on
their door. Accused‐appellant opened the door and le the house with the former.
The following day AAA, together with her elder brother CCC, reported the matter to the
police.
An Information charging accused-appellant with attempted rape was filed. Its accusatory
portion reads:
That on or about the 21st day of February, 1999 at around 11:00 o’clock in the evening,
at XXX, barangay XXX, XXX City and within the jurisdic on of this Honorable Court, the
above‐named accused: VICENTE PUBLICO y AMODIA, did then and there willfully,
unlawfully, feloniously a empt to have carnal knowledge of his legi mate 12 year old
daughter — AAA, by trying to insert his organ into the female organ of AAA but failed,
thereby commencing the commission of the crime of rape directly by overt acts, and that, if
said accused did not accomplish his unlawful purpose, it was not because of his own
voluntary desistance but because the female organ of AAA was s ll too ght, she being a
virgin.
In violation of Art. 335 in relation to Art. 6, Revised Penal Code.

Criminal Case No. 5522-0
BBB, also a daughter of accused-appellant, is the older sister of AAA.
When BBB reached the age of ten, she started giving her father massages. Accusedappellant would get angry if it was not BBB who would massage him. He would only be in his
underwear whenever she massaged him.
At the age of fifteen, BBB started having sexual intercourse with a boyfriend, with
whom she lived without the benefit of marriage. In May 1996, she started having sexual
intercourse with him in the same room where her parents and sister also slept. Roughly two
weeks after BBB and her lover started living together, the two had a quarrel. Accused-appellant
took his daughter’s side and mauled her lover, who then left their house and never returned.
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Sometime in June 1996, at around three o’clock in the afternoon, while her mother and
her brothers were out working and her younger sister AAA was in school, BBB was sent by her
father to buy kerosene to be used for his massage. When she arrived at their house, accusedappellant suddenly dragged her inside the room. He then poked a sharp weapon at BBB and
took her shorts off. After removing her shorts, he removed his briefs and had sexual intercourse
with her. BBB claims that after that fateful day in June 1996, accused-appellant raped her
several more times for a period of two years or until she reached the age of eighteen. According
to BBB whenever she tried to resist her father’s attempts to have sexual intercourse with her,
he would maul her until she was left with no other choice but to yield to his desires. She never
revealed the sexual abuses committed by accused-appellant, because he threatened to kill her
and their entire family should she divulge the matter to her mother.
Eventually, accused-appellant got BBB pregnant. She gave birth to their child in June
1997.
In November 1998, BBB left home and moved to Cebu City. Sometime after leaving their
house, she received a visit from her older brother, CCC. Her brother informed her that accusedappellant had also tried to rape their younger sister, AAA.
This informa on prompted BBB to file a Complaint for rape against accused‐appellant
on 24 February 1999. The Complaint charged appellant with rape allegedly commi ed as
follows:
That on or about the month of June 1996, and for sometime subsequent thereto, at XXX,
barangay XXX, XXX City, and within the jurisdiction of this Honorable Court, the
above-named accused: VICENTE PUBLICO y Amodia, by means of violence and
intimidation, did then and there willfully, unlawfully, and feloniously have carnal knowledge of
his legitimate daughter –BBB, a sixteen (16) year old lass, against her will.
In violation of Article 355, Revised Penal Code, as amended by RA 7659.

Criminal Cases Nos. 5521-0 and 5522-0 were consolidated.
Upon arraignment on 25 March 1999, accused-appellant entered a plea of not guilty.
During trial, the prosecu on presented 19‐year‐old BBB and 13‐year‐old AAA as
witnesses. BBB tes fied as to how her father raped her the first me and several mes
[3]

therea er for a period of two years,

while AAA recounted the events that transpired on

the day her father a empted to rape her.

[4]
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BBB’s tes mony was supported by the tes mony of Dr. Regino Mercado, who
iden fied the Medical Cer ficate

[5]

he issued on 23 February 1999 a er his physical

examina on of BBB. Dr. Mercado found: “1. Old hymenal lacerated wound at 3 o’clock, 6
o’clock and 9 o’clock based on the face of the clock.”
[6]

The physical examina on conducted by Dr. Mercado on AAA

did not show any

hymenal lacera on.
Senior Police Oﬃcer 1 (SPO1) Nestor Sicsic further strengthened the prosecu on’s
[7]

case through his tes mony about Entry No. 7698

in the police blo er of Police Precinct No.

2 at XXX, XXX City. The police blo er showed that BBB lodged a Complaint for rape against
her own father. SPO1 Sicsic also corroborated AAA’s story through his tes mony iden fying
[8]

Entry Nos. 7683, 7685, and 7686

in the police blo er of Police Precinct No. 2 at XXX, XXX

City. These entries proved that AAA reported to the police her father’s a empt to rape her
on 22 February 1999.
AAA’s older brother, CCC, tes fied that on 22 February 1999, when he arrived from
work at around 7:30 a.m., his younger sister AAA came to his house crying. She then told her
brother that their father had a empted to rape her. He then accompanied his sister to the
police at Barangay Valencia to report the incident.

[9]

The sole witness for the defense was accused-appellant himself. He denied the
accusations of his daughters against him and presented alibis as main defenses.
Accused‐appellant claimed that on 4 June 1996 he le for Manila to look for a job. He
said that he worked as a laborer digging canals for the skyway construc on project in
Western Bicutan, Taguig. He further said that he returned to XXX City only in October for All
[10]

Saints’ Day.

Accused‐appellant also claimed that on 21 February 1999, he was at home drinking
Tanduay Rhum with his compadre Dionisio Cadenes. They were allegedly drinking from 3:00
p.m. to 8:00 p.m. When his compadre le , he went to sleep. At around three o’clock in the
morning, accused‐appellant woke up. He tried to wake AAA up to make her boil some water,
so that he could have coﬀee. She did not comply, so he himself went into the kitchen to boil
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[11]

some water.

On 13 July 2007, the trial court, giving credence to the evidence of the prosecution,
convicted accused-appellant and meted out to him the penalty of death, viz:
WHEREFORE, after duly considering all the foregoing, the Court finds the accused
Vicente Publico y Amodia GUILTY beyond reasonable doubt of the crime of Rape as charged
in Criminal Case No. 5522-0 and of the crime of Attempted Rape as charged in Criminal Case
No. 5521-0, and accordingly hereby sentences the said accused under Criminal Case No.
5522-0 to the supreme penalty of Death, whereas under Criminal Case No. 5521-0, the Court
penalizes the accused to an indeterminate sentence of 6 years and 1 day prision mayor as
minimum to 12 years and 1 day reclusion temporal as maximum, and in both cases to pay the
offended party as follows: P50,000.00 as indemnity and P50,000.00 as moral damages, in
Criminal Case No. 5522-0; P50,000.00 as moral damages in Criminal Case No. 5521-0.
For Criminal Case No. 5521-0, if the accused is a detainee, the period of his detention
shall be credited to him in full if he abides in writing by the terms for convicted prisoners,
otherwise, for only 4/5 thereof.
SO ORDERED.

The case was elevated to the Court of Appeals on automatic review. On 9 January 2008,
the appellate court promulgated its Decision affirming the Decision of trial court, but with the
following modifications:
1.

In Criminal Case No. 5522‐0, appellant is found guilty of Simple Rape and sentenced to
suﬀer the penalty of reclusion perpetua. He is likewise ordered to pay private complainant
BBB P50,000.00 as civil indemnity, P50,000.00 as moral damages and P25,000.00 as
exemplary damages.

2.

In criminal Case No. 5521-0, appellant is found guilty of Attempted Rape and is sentenced
to an indeterminate prison term of five (5) years, four (4) months and twenty-one (21) days
of prision coreccional as minimum , to eleven (11) years, four (4) months and one (1) day
of prision mayor as maximum. He is also ordered to pay private complainant AAA
P30,000.00 as civil liability, plus P25,000.00 as moral damages and P10,000.00 as
exemplary damages
Costs against appellant
SO ORDERED.

Accused-appellant is now before us, seeking the reversal of the judgment of the court
below, raising this sole assignment of error:
THE TRIAL COURT ERRED IN GIVING WEIGHT AND CREDENCE TO THE
TESTIMONIES OF BBB AND AAA.
The appeal is bereft of merit.
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In deciding rape cases, this Court is well aware of its duty to both the vic m and the
accused. Bearing in mind that the convic on of the accused depends heavily on the
credibility of the vic m, courts are mandated to thoroughly examine the tes mony of the
[12]

oﬀended party.

Although the accused in a rape case may be convicted solely on the

tes mony of the complaining witness, courts are duty‐bound to establish that their reliance
on the vic m’s tes mony is jus fied. Courts are mandated to ensure that the tes mony is
[13]

credible, convincing, and otherwise consistent with human nature.

If the tes mony of the

complainant meets the test of credibility, the accused may be convicted on the basis thereof.
As a general rule, appellate courts will not disturb the findings of the trial court on the
credibility of witnesses. As we have held many times, “evaluation of the credibility of
witnesses and their testimonies is a matter best undertaken by the trial court, because of its
unique opportunity to observe the witnesses and their demeanor, conduct, and attitude,
[14]

especially under cross-examination.”

Unless trial courts are found to have plainly

overlooked certain facts of substance and value, their conclusions on the credibility of
witnesses should be respected.

[15]

In the case at bar, we see no reason to deviate from this rule or to disturb the findings of
the trial court.
A er a thorough examina on of the tes monies of complainants BBB and AAA, it is
clear to this Court that the tes monies are spontaneous, clear, candid, and free from serious
contradic ons. This Court maintains that tes monies of rape vic ms who are young and of
tender age are credible. The revela on of an innocent child whose chas ty was abused
[16]

deserves full credence.

Furthermore, we have held that a rape victim's testimony is entitled to greater weight
when she accuses a close relative of having raped her, to wit:
Indeed, a young girl would not ordinarily file a complaint against anybody, much less
her own father, if it were not true. Thus, the vic m's revela on that she had been raped,
coupled with her voluntary submission to medical examina on and willingness to undergo
public trial where she could be compelled to give out details on an assault to her dignity
cannot be dismissed as mere concoc on. We also take judicial no ce, and it can be
considered of public knowledge, that the scene of the rape is not always or necessarily
isolated or secluded. Lust is no respecter of me or place. It goes against human experience
that a girl would fabricate a story which would drag herself as well as her family to a life me
of dishonor, unless that is the truth, for her natural ins nct is to protect her honor. More so,
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where her charges could mean the death of her own father, as in this case. Undoubtedly, the
[17]
accused‐appellant was correctly found guilty of raping his daughter.

In his Appellant’s Brief,

[18]

accused‐appellant argues that the tes monies of BBB and

AAA should not have been given credence for being incredible and contrary to human
experience. Specifically, he claims that it was impossible for him to have dragged BBB into the
bedroom. He points out that BBB herself tes fied that she had been massaging her father
since she was 10; thus, there was no need for him use force just to get her to massage
him.

[19]

The Solicitor General’s rebu al of this argument is correct. It is se led that in a rape
commi ed by a father against his own daughter, his moral ascendancy over her subs tutes
[20]

for the violence and in mida on.

Even though it was customary for BBB to massage her

father since she was 10 years old, it is not totally impossible or contrary to human experience
to believe that when she was already 16 and her father decided to rape her, he had to use
force by dragging her into the bedroom in order to achieve his purpose.
Accused-appellant contends that the testimony of BBB that she did not resist because
she was afraid that her father might stab her with the sharp weapon with which he poked her
should not be given weight, since it is “to [sic] presumptuous or imaginary considering there is
[21]

yet not [sic] testimony on her part that accused had attempted to stab her.”

This Court

cannot fathom why it should require rape victims to establish that the accused attempted to stab
them before the accused can be convicted of the crime of rape. The poking with a sharp weapon
to coerce BBB into submission already establishes force and/or intimidation as contemplated
by the Revised Penal Code.
The act of poking a knife at a woman is sufficient to render her powerless, leaving her
with the impossible choice of either allowing the accused to use her to satisfy his lust or to
resist the desires of the accused at the risk of her own life. It has been held that the mere
[22]

display of a knife is sufficient to bring a woman to submission.

In testifying that accused-

appellant used weapons in order for complainants to submit to his desire, the latter sufficiently
established that he had used force and intimidation in committing the offenses charged.
Accused‐appellant also makes an issue of the fact that the prosecu on failed to

10/10/2014 10:28 AM

G.R. No. 183569

9 of 17

http://sc.judiciary.gov.ph/jurisprudence/2011/april2011/183569.htm

present as evidence the sharp weapon or weapons supposedly used by him to force his
[23]

children to have sexual intercourse with him.

This Court has already ruled that the

presenta on of the weapon supposedly used by the accused to commit rape is not
necessary for convic on, to wit:
The defense further complains that the alleged knife, and the dress and panty of
complainant, were not presented in evidence. The non‐presenta on of the knife, however,
does not negate the existence of in mida on. As We stated in another prosecu on for rape
where a bolo was used by therein accused to in midate his vic m, "(c)onsidering that the
bolo was in the hands of appellant and presumably belonged to him, it should not be a
cause for wonder why complainant could not present it in evidence. It was not likely that
appellant would just leave it at the scene of the crime." Likewise, the non‐presenta on of the
torn and blood‐stained dress and underwear of complainant does not destroy the case for
the prosecu on, there being suﬃcient and convincing evidence to prove the rape charges
[24]
beyond reasonable doubt.

Accused‐appellant also asserts that BBB’s failure to promptly report to the authori es
what her father did to her, thus allowing herself to be sexually abused for three years, is
contrary to human experience and thus casts doubt on her credibility.

[25]

We have ruled

that the failure of the vic m to immediately report the rape is not an indica on of a
[26]

fabricated charge and does not detract from the fact that rape was commi ed.

BBB's

failure to report the rape incident earlier has been fully and sa sfactorily explained. She
tes fied that she never revealed the sexual abuses commi ed by her father, as he had
threatened that he would kill all of them should she divulge the ma er to her mother. The
fear of BBB that her father would kill her and the other members of her family, should she
report the incident to her mother or the police, is not so unbelievable nor is it contrary to
[27]

human experience. In People v. Casil

this Court ruled:

The threats of appellant to kill her and all members of her family should she report the
incidents to anyone were etched in her gullible mind and sufficed to intimidate her into silence.
Add to this the fact that she was living with appellant during the entire period of her
tribulation, with her mother often away working for a living, and one can readily visualize the
helplessness of her plight.

Against all the evidence presented by the prosecu on, accused‐appellant presents
nothing but denials and alibis as his defense. Denial and alibi are the most common defenses
used in rape cases. We have always held that these are inherently weak and must be
[28]

supported by clear and convincing evidence in order to be believed.

Thus,
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An alibi may be considered with favor only when established by posi ve, clear and
sa sfactory evidence. Significantly, where no one corroborates the alibi of an accused, such
defense becomes all the weaker for this deficiency. Neither can plain denial, a nega ve and
self‐serving evidence stand against the posi ve iden fica on and categorical tes mony
made by a vic m of rape. A mere denial is seldom given greater eviden ary value than the
tes mony of a witness who creditably tes fies on aﬃrma ve ma ers. All told, the proﬀered
alibi of accused‐appellant can not stand against the posi ve iden fica on by the private
complainant that he is the culprit. Basic is the rule that alibi which is easy to concoct can not
prevail over the posi ve iden fica on; what is more, appellant u erly failed to prove that it
was physically impossible for him to be at the scene of the crime at the approximate me of
its commission. Consequently, accused‐appellant's defense of alibi can not prosper. Indeed,
the revela on of an innocent child whose chas ty was abused deserves full credit, as the
willingness of complainant to face police inves ga on and to undergo the trouble and
humilia on of a public trial is eloquent tes mony of the truth of her complaint. Stated
diﬀerently, it is most improbable for a five‐year old girl of tender years, so innocent and so
guileless as the herein oﬀended party, to brazenly impute a crime so serious as rape to any
[29]
man if it were not true.

As to the defense that, on 21 February 1999, he could not have commi ed the
a empted rape as he was at home drinking Tanduay Rhum with his compadre, accused‐
appellant failed to prove and demonstrate the physical impossibility of his being at the scene
of the crime at the approximate me of its commission.
In addi on, aside from his self‐serving tes mony, no other evidence or witness was
presented by accused‐appellant to corroborate his tes mony that he was working as a
laborer in Manila from June 1996 to October 1996, or that on 21 February 1999 he was
having a drinking session with his compadre. Consequently, accused‐appellant’s defenses
cannot be given credence and must therefore fail.
Moreover, being nega ve defenses, denial and alibi cannot prevail over the posi ve
tes monies of the complainants. Between the posi ve and categorical tes mony of the rape
vic m on one hand and the accused’s bare denial on the other, the former generally
[30]

prevails.

Lastly, accused‐appellant relies heavily on Dr. Regino Mercado’s Medical Cer ficate,
which states that no hymenal lacera on was found on AAA. According to accused‐appellant,
the nega ve findings in the Medical Cer ficate only show or indicate that the accused did not
[31]

a empt to insert his penis into the vagina of AAA.

This argument of the accused is wrong and does not exculpate him from the charge of
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a empted rape. Had there been a hymenal lacera on, it would no longer be merely an
a empted rape. It would already be indica ve that the crime of rape was indeed
consummated. As held in People v. Collado:

[32]

In other words, "touching" of the female organ will result in consummated rape if the
penis slid into or touched either labia of the pudendum. Anything short of that will only
result in either a empted rape or acts of lasciviousness. Significantly, People v. Campuhan did
not set a demarca on line separa ng a empted rape from acts of lasciviousness. The
diﬀerence lies in the intent of the perpetrator deducible from his external acts. Thus when
the "touching" of the vagina by the penis is coupled with the intent to penetrate, a empted
rape is commi ed. Otherwise, it is merely acts of lasciviousness.

After examining the evidence, as well as the testimonies of complainants and the
prosecution’s witnesses, this Court is strongly convinced that accused-appellant is guilty as
charged. Based on AAA’s testimony, the intent of the accused was to commit the crime of rape,
but its commission was prevented due to the physical difficulty he encountered.
Accused‐appellant insists that the qualifying circumstances that the vic ms were
minors or persons under eighteen years old and that the oﬀender was the vic ms’ father
were not alleged in the Informa on.

[33]

Consequently, accused‐appellant cannot be

convicted of qualified rape; and neither can the death penalty be imposed upon him without
viola ng his cons tu onal right to be informed of the nature and the cause of the accusa on
against him. This, of course, is not true. A plain reading of the two Informa ons filed against
accused‐appellant will reveal that the ages of the vic ms and the fact that accused‐appellant
is their father have been alleged in the Informa ons. The Informa on in Criminal Case No.
5521‐0 states that accused‐appellant a empted “to have carnal knowledge of his legi mate
12 year old daughter,” while the Informa on in Criminal Case No. 5522‐0 states that accused
appellant had “carnal knowledge of his legi mate daughter –BBB, a sixteen (16) year old lass.”
This Court has held that for minority to be considered as a qualifying circumstance in
the crime of rape, minority must not only be alleged in the Information, but must also be
established with moral certainty. We note that while the Information alleged that BBB was only
16 years old at the time she was first raped, no other evidence, documentary or otherwise-except for BBB’s testimony--was presented to prove her minority at the time of the commission
of the offense. The same is true for AAA. Thus, the prosecution failed to discharge the burden
[34]

of proving the minority of AAA and BBB. In People v. Javier,

this Court ruled:

...[I]t is significant to note that the prosecution failed to present the birth certificate of the
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complainant. Although the victim's age was not contested by the defense, proof of age of the
victim is particularly necessary in this case considering that the victim's age which was then 16
years old is just two years less than the majority age of 18. In this age of modernism, there is
hardly any difference between a 16-year old girl and an 18-year old one insofar as physical
features and attributes are concerned. A physically developed 16-year old lass may be
mistaken for an 18-year old young woman, in the same manner that a frail and young looking
18-year old lady may pass as a 16-year old minor. Thus, it is in this context that independent
proof of the actual age of a rape victim becomes vital and essential so as to remove an iota of
doubt that the victim is indeed under 18 years of age as to fall under the qualifying
circumstances enumerated in Republic Act No. 7659.
We hold that the qualifying circumstance of minority under Republic Act No. 7659 cannot be
appreciated in these cases.

In Criminal Case No. 5522-0, the alleged crime was committed in June 1996, or before
the effectivity of Republic Act No. (R.A.) 8353, otherwise known as "The Anti-Rape Law of
1997." Under Article 335 of the Revised Penal Code (RPC), as amended by R.A. 7659, which
is applicable in this case, whenever a crime of rape is committed with the use of a deadly
[35]

weapon, the penalty shall be reclusion perpetua to death.

In the case at bar, the use of a

deadly weapon, although alleged in the Complaint and proved at the trial, was not alleged in
the Information as required by Section 8 of Rule 110 of the Revised Rules of Criminal
Procedure. Thus, the use of a deadly weapon by accused-appellant cannot be appreciated as a
qualifying circumstance without violating his right to be informed of the charges against
[36]

him.

Consequently, accused-appellant may only be held liable for simple rape. The penalty

for simple rape is reclusion perpetua.
The alleged crime in Criminal Case No. 5521‐0 was commi ed on 29 February 1999.
The law applicable to the said case is R.A. 8353, which took eﬀect on October 22, 1997.
Ar cles 266‐A and 266‐B of this law read:
Article 266-A. Rape: When And How Committed. - Rape is committed:
1) By a man who shall have carnal knowledge of a woman under any of the following
circumstances:
a) Through force, threat, or in mida on;
xxx

xxx

xxx

Ar cle 266‐B. Penalty. ‐ Rape under paragraph 1 of the next preceding ar cle shall be
punished by reclusion perpetua.
Whenever the rape is commi ed with the use of a deadly weapon or by two or more
persons, the penalty shall be reclusion perpetua to death.
xxx

xxx

xxx
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The death penalty shall also be imposed if the crime of rape is commi ed with any of
the following aggrava ng/qualifying circumstances:
l) When the victim is under eighteen (18) years of age and the offender is a parent,
ascendant, step-parent, guardian, relative by consanguinity or affinity within the third
civil degree, or the common-law spouse of the parent of the victim;
xxx
xxx
xxx
5) When the victim is a child below seven (7) years old.

Article 51 of the Revised Penal Code is applicable to Criminal Case No. 5521-0, which
is a case for attempted rape. The aforementioned article imposes a penalty two degrees lower
than that prescribed for the consummated felony. The use of deadly weapons was not alleged in
the Information and thus cannot aggravate the penalty pursuant to Sections 8 and 9 of Rule 110
of the Revised Rules of Criminal Procedure, and is hereby made to retroact to benefit the
accused as required by well-established constitutional and criminal law doctrines. Since the
crime of rape was merely attempted, the imposable penalty is two degrees lower than the
prescribed penalty, which is prision mayor, the range of which is six (6) years and one (1) day
to twelve (12) years. One degree below prision mayor is prision correccional. Applying the
Indeterminate Sentence Law generously, the minimum penalty to be imposed shall be within
the medium period. Thus, the minimum sentence imposed is four years.
The damages to be awarded for simple rape are (a) PhP50,000 as civil indemnity; (b)
PhP50,000 as moral damages; and (c) PhP30,000 as exemplary damages.

[37]

For attempted

rape, the proper amount of damages are (a) PhP30,000 as civil indemnity; (b) PhP25,000 as
[38]

moral damages; and (c) PhP10,000 as exemplary damages.

WHEREFORE, the judgment appealed from is hereby AFFIRMED with the
following MODIFICATIONS:
Accused-appellant Vicente Publico y Amodia is sentenced to suffer:
1. The penalty of reclusion perpetua for Criminal Case No. 5522-0;
2.

The indeterminate penalty of 4 years as minimum to 10 years of prision mayor as
maximum for Criminal Case No. 5521-0.
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He is also ordered to pay:
1. Fifty thousand pesos (PhP50,000) as civil indemnity for Criminal Case No. 5522-0 and
thirty thousand pesos (PhP30,000) as civil indemnity for Criminal Case No. 5521-0;
2. Fifty thousand pesos (PhP50,000) as moral damages for Criminal Case No. 5522-0 and
twenty five thousand pesos (PhP25,000) as moral damages for Criminal Case No.
5521-0.
SO ORDERED.

MARIA LOURDES P. A. SERENO
Associate Justice

WE CONCUR:

CONCHITA CARPIO MORALES
Associate Justice
Chairperson

ARTURO D. BRION
Associate Jus ce

LUCAS P. BERSAMIN
Associate Jus ce

MARTIN S. VILLARAMA, JR.
Associate Justice
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July 27, 2011
x --------------------------------------------------x
DECISION

PEREZ, J.:
For Review before this Court is the Decision of the Court of Appeals (CA) in CA-G.R.
[1]
CR-HC No. 00271,
dated 29 February 2008, finding accused Felipe Mirandilla, Jr.,
(Mirandilla) guilty beyond reasonable doubt of special complex crime of kidnapping with rape;
four counts of rape; and, one count of rape through sexual assault.
Mirandilla is now asking this Court to acquit him. He contends that he could not have
[2]
kidnapped and raped the victim, AAA, whom he claims to be his live-in partner. The records,
however, reveal with moral certainty his guilt. Accordingly, We modify the CA Decision and
find him guilty of the special complex crime of kidnapping and illegal detention with rape.
THE FACTS
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AAA narrated her 39-day ordeal in the hands of Mirandilla.
It was 2 December 2000, eve of the fiesta in Barangay San Francisco, Legazpi City. At
[3]
the plaza, AAA was dancing with her elder sister, BBB.
AAA went out of the dancing hall to buy candies in a nearby store. While making her
way back through the crowd, a man grabbed her hand, his arm wrapped her shoulders, with a
knife’s point thrust at her right side. She will come to know the man’s name at the police
[4]
He told her not to move or ask for help.
station, after her escape, to be Felipe Mirandilla, Jr.
Another man joined and went beside her, while two others stayed at her back, one of whom had
a gun. They slipped through the unsuspecting crowd, walked farther as the deafening music
faded into soft sounds. After a four-hour walk through the grassy fields, they reached the
Mayon International Hotel, where they boarded a waiting tricycle. Upon passing the Albay
Cathedral, the others alighted, leaving AAA alone with Mirandilla who after receiving a gun
from a companion, drove the tricycle farther away and into the darkness. Minutes later, they
[5]
reached the Gallera de Legazpi in Rawis.
Mirandilla dragged AAA out of the tricycle and pushed her inside a concrete house. At
[6]
gunpoint he ordered her to remove her pants. When she defied him, he slapped her and hit
her arms with a gun, forced his hands inside her pants, into her panty, and reaching her vagina,
slipped his three fingers and rotated them inside. The pain weakened her. He forcibly pulled
[7]
her pants down and lifting her legs, pushed and pulled his penis inside. “Sayang ka,” she
[8]
heard him whisper at her, as she succumbed to pain and exhaustion.
When AAA woke up the following morning, she found herself alone. She cried for help,
shouting until her throat dried. But no one heard her. No rescue came.
At around midnight, Mirandilla arrived together with his gang. Pointing a gun at AAA,
he ordered her to open her mouth; she sheepishly obeyed. He forced his penis inside her
mouth, pulling through her hair with his left hand and slapping her with his right. After
satisfying his lust, he dragged her into the tricycle and drove to Bogtong, Legazpi. At the road’s
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side, Mirandilla pushed her against a reclining tree, gagged her mouth with cloth, punched her
arm, thigh, and lap, and pulled up her over-sized shirt. Her underwear was gone. Then she felt
Mirandilla’s penis inside her vagina. A little while, a companion warned Mirandilla to move
[9]
out. And they drove away.
They reached a nipa hut and AAA was thrown inside. Her mouth was again covered with
cloth. Mirandilla, with a gun aimed at her point blank, grabbed her shirt, forced her legs open,
[10]
and again inserted his penis into her vagina.
The following evening, Mirandilla and his gang brought AAA to Guinobatan, where she
suffered the same fate. They repeatedly detained her at daytime, moved her back and forth from
one place to another on the following nights, first to Bonga, then back to Guinobatan, where
she was locked up in a cell-type house and was raped repeatedly on the grassy field right
outside her cell, then to Camalig, where they caged her in a small house in the middle of a rice
[11]
field. She was allegedly raped 27 times.
One afternoon, in Guinobatan, AAA succeeded in opening the door of her cell. Seeing
that Mirandilla and his companions were busy playing cards, she rushed outside and ran,
crossed a river, got drenched, and continued running. She rested for awhile, hiding behind a
rock; she walked through the fields and stayed out of people’s sight for two nights. Finally, she
found a road and followed its path, leading her to the house of Evelyn Guevarra who brought
her to the police station. It was 11 January 2001. AAA was in foul smell, starving and
sleepless. Evelyn Guevarra gave her a bath and the police gave her food. When the police
presented to her pictures of suspected criminals, she recognized the man’s face – she was
[12]
certain it was him. He was Felipe Mirandilla, Jr., the police told her.
The following morning, accompanied by the police, AAA submitted herself to Dr. Sarah
Vasquez, Legazpi City’s Health Officer for medical examination. The doctor discovered
[13]
hymenal lacerations in different positions of her hymen, indicative of sexual intercourse.
[14]
Foul smelling pus also oozed from her vagina - AAA had contracted gonorrhoea.
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Mirandilla denied the charges against him. This is his version.
Mirandilla first met AAA on 3 October 2000. By stroke of fate, they bumped into each
other at the Albay Park where AAA, wearing a school uniform, approached him. They had a
short chat. They were neighbors in Barangay San Francisco until Mirandilla left his wife and
[15]
daughter there for good.
[16]
Two days later, Mirandilla and AAA met again at the park. He started courting her,
and, after five days, as AAA celebrated her 18th birthday, they became lovers. Mirandilla was
then 33 years old.
Immediately, Mirandilla and AAA had sex nightly in their friends’ houses and in cheap
motels. On 24 October 2000, after Mirandilla went to his mother’s house in Kilikao, they met
again at the park, at their usual meeting place, in front of the park’s comfort room, near Arlene
[17]
Moret, a cigarette vendor who also served as the CR’s guard.
They decided to elope and
live as a couple. They found an abandoned house in Rawis, at the back of Gallera de Legazpi.
[18]
Emilio Mendoza who owned the house, rented it to them for P1,500.00.
They lived there
[19]
from 28 October until 11 December 2000.
From 12 December 2000 until 11 January
[20]
2001,
Mirandilla and AAA stayed in Rogelio Marcellana’s house, at the resettlement Site
in Banquerohan, Legazpi City.
Mirandilla and AAA’s nightly sexual intimacy continued, with abstentions only during
[21]
AAA’s menstrual periods, the last of which she had on 7 December 2000.
In late December,
however, Mirandilla, who just arrived home after visiting his mother in Kilikao, saw AAA
[22]
soaked in blood, moaning in excruciating stomach pain.
AAA had abortion – an inference
he drew upon seeing the cover of pills lying beside AAA. Mirandilla claimed that AAA bled
[23]
for days until she left him in January 2001 after quarrelling for days.
Mirandilla, however, had a second version of this crucial event. He claimed that AAA
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[24]
and that he would not have known she had an
missed her menstruation in December 2000
[25]
abortion had she not confessed it to him.
THE RTC RULING
Mirandilla was charged before the Regional Trial Court (RTC) of Legazpi City, Branch
5, with kidnapping with rape (Crim. Case No. 9278), four counts of rape (Crim. Case Nos.
9274 to 9277), and rape through sexual assault (Crim. Case No. 9279).
The RTC, in its decision dated 1 July 2004, convicted Mirandilla of kidnapping, four
counts of rape, and one count of rape through sexual assault with this finding:
This Court has arrived at the factual conclusion that Felipe Mirandilla, Jr., in the
company of three others [conferrers], kidnapped AAA in Barangay xxx, City of xxx, on or on
about midnight of December 2, 2000 or early morning of December 3, 2000, held her in
detention for thirty-nine days in separate cells situated in the City of xxx; xxx; and xxx. Felipe
Mirandilla, Jr., carnally abused her while holding a gun and/or a knife for twenty seven times,
employing force and intimidation. The twenty seven sexual intercourses were eventually
perpetrated between the City of xxx and the towns of xxx and xxx. At least once, Felipe
Mirandilla, Jr., put his penis inside the mouth of AAA against her will while employing
[26]
intimidation, threats, and force.

THE COURT OF APPEALS RULING
On review, the CA affirmed with modification the RTC ruling, convicting Mirandilla. It
found him guilty of the special complex crime of kidnapping with rape (instead of kidnapping
[27]
as the RTC ruled), four counts of rape, and one count of rape by sexual assault.
It rejected
Mirandilla’s defense that he and AAA were live-in partners and that their sexual encounters
[28]
were consensual.
It noted that Mirandilla failed to adduce any evidence or any credible
[29]
witness to sustain his defense.
Hence, this appeal.
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Mirandilla repeats his allegations that the prosecution’s lone witness, AAA, was not a
credible witness and that he and AAA were live-in partners whose intimacy they expressed in
consensual sex.
OUR RULING
We find Mirandilla guilty of the special complex crime of kidnapping and illegal detention
with rape.
Mirandilla admitted in open court to have had sexual intercourse with AAA, which
happened almost nightly during their cohabitation. He contended that they were live-in
partners, entangled in a whirlwind romance, which intimacy they expressed in countless
passionate sex, which headed ironically to separation mainly because of AAA’s intentional
abortion of their first child to be – a betrayal in its gravest form which he found hard to forgive.
In stark contrast to Mirandilla’s tale of a love affair, is AAA’s claim of her horrific ordeal
and her flight to freedom after 39 days in captivity during which Mirandilla raped her 27 times.
First Issue:
Credibility of Prosecution Witness
Jurisprudence is consistent that for testimonial evidence to be believed, it must not only
come from a credible witness but must be credible in itself – tested by human experience,
[30]
observation, common knowledge and accepted conduct that has evolved through the years.
[31]
Daggers v. Van Dyck,

illuminates:

Evidence to be believed, must not only proceed from the mouth of a credible witness, but it
must be credible in itself – such as the common experience and observation of mankind can
approve as probable under the circumstances. We have no test of the truth of human
testimony, except its conformity to our knowledge, observation, and experience. Whatever is
[32]
repugnant to these belongs to the miraculous and is outside of judicial cognizance.

First, the trial judge, who had the opportunity of observing AAA’s manner and demeanour on
the witness stand, was convinced of her credibility: “AAA appeared to be a simple and truthful
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woman, whose testimony was consistent, steady and firm, free from any material and serious
[33]
The court continued:
contradictions.”
The record nowhere yields any evidence of ill motive on the part of AAA to influence her in
fabricating criminal charges against Felipe Mirandilla, Jr. The absence of ill motive enhances
the standing of AAA as a witness. x x x.
When AAA testified in court, she was sobbing. While she was facing Felipe Mirandilla, Jr., to
positively identify him in open court, she was crying. Felipe Mirandilla Jr.’s response was to
[34]
smile. AAA was a picture of a woman who was gravely harmed, craving for justice. x x x.

Second, the trial court found AAA’s testimony to be credible in itself. AAA’s ordeal was
[35]
negating opportunity for
entered into the police blotter immediately after her escape,
[36]
concoction.
While in Mirandilla’s company, none of her parents, brothers, sisters, relatives,
classmates, or anyone who knew her, visited, saw, or talked to her. None of them knew her
[37]
whereabouts.
AAA’s testimony was corroborated by Dr. Sarah Vasquez, Legazpi City’s
Health Officer, who discovered the presence not only of hymenal lacerations but also
gonorrhoea, a sexually transmitted disease.
More importantly, AAA remained consistent in the midst of gruelling cross examination.
The defense lawyer tried to impeach her testimony, but failed to do so.
The Court of Appeals confirmed AAA’s credibility in affirming the RTC decision.
We emphasize that a trial court’s assessment of a witness’ credibility, when affirmed by
the CA, is even conclusive and binding, if not tainted with arbitrariness or oversight of some
[38]
fact or circumstance of weight or influence.
This is so because of the judicial experience
that trial courts are in a better position to decide the question of credibility, having heard the
witnesses themselves and having observed firsthand their deportment and manner of testifying
[39]
[40]
under gruelling examination.
Thus, in Estioca v. People,
we held:
In resolving issues pertaining to the credibility of the witnesses, this Court is guided by the
following principles: (1) the reviewing court will not disturb the findings of the lower courts,
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unless there is a showing that it overlooked or misapplied some fact or circumstance of weight
and substance that may affect the result of the case; (2) the findings of the trial court on the
credibility of witnesses are entitled to great respect and even finality, as it had the opportunity
to examine their demeanour when they testified on the witness stand; and (3) a witness who
[41]
testifies in a clear, positive and convincing manner is a credible witness.

Second Issue
“Sweetheart Theory” not Proven
Accused’s bare invocation of sweetheart theory cannot alone, stand. To be credible, it
[42]
must be corroborated by documentary, testimonial, or other evidence.
Usually, these are
[43]
letters, notes, photos, mementos, or credible testimonies of those who know the lovers.
The sweetheart theory as a defense, however, necessarily admits carnal knowledge, the
first element of rape. Effectively, it leaves the prosecution the burden to prove only force or
[44]
intimidation, the coupling element of rape. Love, is not a license for lust.
This admission makes the sweetheart theory more difficult to defend, for it is not only an
[45]
affirmative defense that needs convincing proof;
after the prosecution has successfully
[46]
[47]
established a prima facie case,
the burden of evidence is shifted to the accused,
who
[48]
has to adduce evidence that the intercourse was consensual.
A prima facie case arises when the party having the burden of proof has produced
[49]
evidence sufficient to support a finding and adjudication for him of the issue in litigation.
Burden of evidence is “that logical necessity which rests on a party at any particular time
during the trial to create a prima facie case in his favour or to overthrow one when created
[50]
against him.”
(Emphasis supplied)
Mirandilla with his version of facts as narrated above attempted to meet the
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prosecution’s prima facie case. To corroborate it, he presented his mother, Alicia Mirandilla;
his relatives, Rogelio Marcellana and Emilio Mendoza; and, his friend Arlene Moret.
Arlene Moret, the cigarette vendor who also served as the CR’s guard, testified that on
[51]
30 October 2000, AAA and Mirandilla arrived together at the park.
They approached her
and chatted with her. On cross examination, she claimed otherwise: Mirandilla arrived alone
[52]
She also claimed
two hours earlier, chatting with her first, before AAA finally came.
meeting the couple for the first time on 30 October 2000, only to contradict herself on cross
examination with the version that she met them previously, three times at least, in the previous
[53]
month.
On the other hand, Mirandilla claimed first meeting AAA on 3 October 2000 at the
[54]
park.
The accused’s mother, Alicia Mirandilla, testified meeting her son only once, and living
[55]
in Kilikao only after his imprisonment.
This contradicted Mirandilla’s claim that he visited
[56]
his mother several times in Kilikao, from October 2000 until January 2001.
Even Mirandilla contradicted himself. His claim that he saw AAA soaked in blood,
agonizing in pain, with the abortifacient pills’ cover lying nearby, cannot be reconciled with his
[57]
other claim that he came to know AAA’s abortion only through the latter’s admission.
Taken individually and as a whole, the defense witnesses’ testimonies contradicted each
other and flip-flopped on materials facts, constraining this Court to infer that they concocted
stories in a desperate attempt to exonerate the accused.
As a rule, self-contradictions and contradictory statement of witnesses should be
[58]
reconciled,
it being true that such is possible since a witness is not expected to give
[59]
error-free testimony considering the lapse of time and the treachery of human memory.
But,
this principle, learned from lessons of human experience, applies only to minor or trivial
[60]
matters – innocent lapses that do not affect witness’ credibility.
They do not apply to
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[61]
Where these contradictions cannot be reconciled, the
self-contradictions on material facts.
[62]
Court has to reject the testimonies,
and apply the maxim, falsus in uno, falsus in omnibus.
Thus,
To completely disregard all the testimony of a witness based on the maxim falsus in uno, falsus
in omnibus, testimony must have been false as to a material point, and the witness must have a
conscious and deliberate intention to falsify a material point. In other words, its requirements,
which must concur, are the following: (1) that the false testimony is as to one or more material
[63]
points; and (2) that there should be a conscious and deliberate intention to falsity.

Crimes and Punishment
An appeal in criminal case opens the entire case for review on any question, including
[64]
one not raised by the parties.
This was our pronouncement in the 1902 landmark case of
[65]
U.S. v. Abijan,
which is now embodied in Section 11, Rule 124 of the Rules of Court:
SEC 11. Scope of Judgment. – The Court of Appeals may reverse, affirm, or modify the
judgment and increase or reduce the penalty imposed by the trial court, remand the case
to the Regional Trial Court for new trial or retrial, or dismiss the case. (Emphasis supplied)

The reason behind this rule is that when an accused appeals from the sentence of the trial court,
he waives the constitutional safeguard against double jeopardy and throws the whole case open
to the review of the appellate court, which is then called upon to render such judgment as law
[66]
and justice dictate, whether favorable or unfavorable to the appellant.
To reiterate, the six informations charged Mirandilla with kidnapping and serious illegal
detention with rape (Crim. Case No. 9278), four counts of rape (Crim. Case Nos.
9274-75-76-77), and one count of rape through sexual assault (Crim. Case No. 9279).
The accusatory portion of the information in Criminal Case No. 9278 alleged that
Mirandilla kidnapped AAA and seriously and illegally detained her for more than three days
[67]
during which time he had carnal knowledge of her, against her will.
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The Court agrees with the CA in finding Mirandilla guilty of the special complex crime
of kidnapping with rape, instead of simple kidnapping as the RTC ruled. It was the RTC, no
less, which found that Mirandilla kidnapped AAA, held her in detention for 39 days and
[68]
carnally abused her while holding a gun and/or a knife.
Rape under Article 266-A of the Revised Penal Code states that:
Art. 266-A. Rape, When and How Committed. – Rape is committed –
1.

By a man who shall have carnal knowledge of a woman under any of the following
circumstances:
a. Through force, threat or intimidation; xxx.

2. By any person who, under any of the circumstances mentioned in paragraph 1 hereof,
shall commit an act of sexual assault by inserting his penis into another person’s mouth
or anal orifice, or any instrument or object, into the genital or anal orifice of another
person.

AAA was able to prove each element of rape committed under Article 266-A, par. 1(a) of the
Revised Penal Code, that (1) Mirandilla had carnal knowledge of her; (2) through force, threat,
or intimidation. She was also able to prove each element of rape by sexual assault under Article
266-A, par. 2 of the Revised Penal Code: (1) Mirandilla inserted his penis into her mouth; (2)
through force, threat, or intimidation.
Likewise, kidnapping and serious illegal detention is provided for under Article 267 of
the Revised Penal Code:
Article 267. Kidnapping and serious illegal detention. – Any private individual who shall
kidnap or detain another, or in any manner deprive him of his liberty, shall suffer the penalty of
reclusion perpetua to death;
1.

If the kidnapping or detention shall have lasted more than three days. xxx

An imminent Spanish commentator explained:
la detención, la prición, la privación de la libertad de una persona, en cualquier forma y por
cualquier medio ó por cualquier tiempo en virtud de la cual resulte interrumpido el libre
[69]
ejercicio de su actividad.”
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Emphatically, the last paragraph of Article 267 of the Revised Penal Code, as amended
[70]
by R.A. No. 7659,
states that when the victim is killed or dies as a consequence of the
detention or is raped, or is subjected to torture or dehumanizing acts, the maximum penalty
shall be imposed. This provision gives rise to a special complex crime. As the Court
[71]
explained in People v. Larrañaga,
this arises where the law provides a single penalty for
[72]
two or more component offenses.
Notably, however, no matter how many rapes had been committed in the special complex
[73]
This
crime of kidnapping with rape, the resultant crime is only one kidnapping with rape.
is because these composite acts are regarded as a single indivisible offense as in fact R.A. No.
7659 punishes these acts with only one single penalty. In a way, R.A. 7659 depreciated the
seriousness of rape because no matter how many times the victim was raped, like in the present
case, there is only one crime committed – the special complex crime of kidnapping with rape.
However, for the crime of kidnapping with rape, as in this case, the offender should not
have taken the victim with lewd designs, otherwise, it would be complex crime of forcible
[74]
abduction with rape. In People v. Garcia,
we explained that if the taking was by forcible
abduction and the woman was raped several times, the crimes committed is one complex crime
of forcible abduction with rape, in as much as the forcible abduction was only necessary for the
first rape; and each of the other counts of rape constitutes distinct and separate count of
[75]
rape.
It having been established that Mirandilla’s act was kidnapping and serious illegal
detention (not forcible abduction) and on the occasion thereof, he raped AAA several times,
We hold that Mirandilla is guilty beyond reasonable doubt of the special complex crime of
kidnapping and serious illegal detention with rape, warranting the penalty of death.
However, in view of R.A. No. 9346 entitled, An Act Prohibiting the Imposition of Death
[76]
Penalty in the Philippines,
the penalty of death is hereby reduced to reclusion
[77]
[78]
perpetua,
without eligibility for parole.
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We, therefore, modify the CA Decision. We hold that the separate informations of rape
cannot be considered as separate and distinct crimes in view of the above discussion.
As to the award of damages, we have the following rulings.
This Court has consistently held that upon the finding of the fact of rape, the award of
[79]
[80]
civil damages ex delicto is mandatory.
As we elucidated in People v. Prades,
the award
authorized by the criminal law as civil indemnity ex delicto for the offended party, aside from
other proven actual damages, is itself equivalent to actual or compensatory damages in civil
[81]
law.
Thus, we held that the civil liability ex delicto provided by the Revised Penal Code,
[82]
that is, restitution, reparation, and indemnification,
all correspond to actual or
[83]
compensatory damages in the Civil Code.
[84]
the Court enunciated that if, in the
In the 1998 landmark case of People v. Victor,
crime of rape, the death penalty is imposed, the indemnity ex delicto for the victim shall be
[85]
in the increased amount of NOT
less than P75,000.00. To reiterate the words of the
Court: “this is not only a reaction to the apathetic societal perception of the penal law and the
financial fluctuation over time, but also an expression of the displeasure of the Court over
[86]
the incidence of heinous crimes...”
xxx (Emphasis supplied)
[87]
After the enactment R.A. 9346,
prohibiting the imposition of death penalty,
[88]
questions arose as to the continued applicability of the Victor
ruling. Thus, in People v.
[89]
Quiachon,
the Court pronounced that even if the penalty of death is not to be imposed
because of R.A. No. 9346, the civil indemnity ex delicto of P75,000.00 still applies because
this indemnity is not dependent on the actual imposition of death, but on the fact that
qualifying circumstances warranting the penalty of death attended the commission of the
[90]
[91]
offense.
As explained in People v. Salome,
while R.A. No. 9346 prohibits the
imposition of the death penalty, the fact remains that the penalty provided for by the law for a
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[92]
(Emphasis supplied)
heinous offense is still death, and the offense is still heinous.
In addition, AAA is entitled to moral damages pursuant to Art. 2219 of the Civil
[93]
Code,
without the necessity of additional pleadings or proof other than the fact of rape.
This move of dispensing evidence to prove moral damage in rape cases, traces its origin in
[94]
People v. Prades,
where we held that:
The Court has also resolved that in crimes of rape, such as that under consideration, moral
damages may additionally be awarded to the victim in the criminal proceeding, in such
amount as the Court deems just, without the need for pleading or proof of the basis
thereof as has heretofore been the practice. Indeed, the conventional requirement of
allegata et probata in civil procedure and for essentially civil cases should be dispensed with
in criminal prosecutions for rape with the civil aspect included therein, since no appropriate
pleadings are filed wherein such allegations can be made. (Emphasis supplied)
Corollarily, the fact that complainant has suffered the trauma of mental, physical and
psychological sufferings which constitute the bases for moral damages are too obvious to still
require the recital thereof at the trial by the victim, since the Court itself even assumes and
acknowledges such agony on her part as a gauge of her credibility. What exists by necessary
implication as being ineludibly present in the case need not go through superfluity of still being
[95]
proven through a testimonial charade. (Emphasis supplied)

AAA is also entitled to exemplary damages of P30,000.00, pursuant to the present
jurisprudence.

WHEREFORE, the appeal is DENIED. The Decision of the Court of Appeals in
CA-G.R. CR-HC No. 00271 is hereby AFFIRMED with MODIFICATION. Accused Felipe
Mirandilla, Jr., is found guilty beyond reasonable doubt of the special complex crime of
kidnapping and serious illegal detention with rape under the last paragraph of Article 267 of
the Revised Penal Code, as amended, by R.A. No. 7659, and is sentenced to suffer the penalty
of reclusion perpetua, without eligibility for parole, and to pay the offended party AAA, the
amounts of P75,000.00 as civil indemnity ex delicto, P75,000.00 as moral damages, and
P30,000.00 as exemplary damages.
SO ORDERED.
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DECISION

LEONARDO-DE CASTRO, J.:

[1]
This is an appeal from the Decision

of the Court of Appeals in CA-G.R. CR.-H.C.
[2]

No. 01955 dated April 14, 2008 which affirmed the Decision

of the Regional Trial Court

(RTC) of Malolos, Bulacan in Crim. Case No. 197-M-2001 and Crim. Case No. 198-M-2001
dated January 23, 2006.
Accused-appellant Aniceto Bulagao was charged with two counts of rape in separate
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Informations both dated December 21, 2000. The Informations read as follows:
CRIMINAL CASE NO. 197-M-2001
That on or about the 29th day of June, 2000, in the municipality of Bocaue, Province of
Bulacan, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, armed with a knife, with force and intimidation, did then and there willfully,
[3]
unlawfully and feloniously, with lewd designs, have carnal knowledge of [AAA], 14 years
[4]
old, against the latter’s will and consent.
CRIMINAL CASE NO. 198-M-2001
That on or about the 17th day of June, 2000, in the municipality of Bocaue, province of
Bulacan, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, armed with a knife, with force and intimidation, did then and there willfully,
unlawfully and feloniously, with lewd designs, have carnal knowledge of [AAA], 14 years old,
[5]
against the latter’s will and consent.

Upon arraignment on February 26, 2001, accused-appellant pleaded not guilty on both
counts. Thereafter, trial on the merits ensued.
Only private complainant AAA took the witness stand for the prosecution. AAA was
born on April 13, 1986. According to her late-registered birth certificate, her parents are BBB
(mother) and CCC (father). AAA, however, testified that BBB and CCC are not her biological
[6]
parents, as she was only adopted when she was very young.

CCC died in December

[7]
1999.
In April 2000, AAA arrived from the province and settled in the house of her brother
DDD (son of BBB and CCC) and his wife in Lolomboy, Bocaue, Bulacan. With AAA in the
house were two other brothers, EEE and accused-appellant Aniceto Bulagao, and her younger
[8]
sister, then six-year-old FFF (who were also the children of BBB and CCC).
On June 17, 2000, at around 8:00 p.m., AAA and FFF were sleeping in a room which
had no door. AAA was suddenly awakened when she felt somebody enter the room. She
recognized the accused-appellant as the intruder, and saw that he was holding a knife.
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Accused-appellant poked the knife at AAA’s neck, causing her to freeze in fear. Accusedappellant removed AAA’s clothes, and then his own. Both AAA and accused-appellant were
wearing t-shirt and shorts before the undressing. Accused-appellant kissed her neck and
inserted his penis into her vagina. FFF woke up at this moment, but accused-appellant did not
[9]
stop and continued raping AAA for one hour.
On June 29, 2000, AAA was residing in the house of her sister, also located in
Lolomboy, Bocaue, Bulacan. At around 11:00 p.m. on that day, AAA was sleeping in the
second floor of the house, where there are no rooms. AAA was roused from her sleep when
accused-appellant was already undressing her.

Accused-appellant removed his shorts and

inserted his penis into her vagina. AAA tried to resist, but accused-appellant held her hands.
Accused-appellant then touched her breasts and kissed her. Accused-appellant remained on top
[10]
of her for half an hour.
AAA told her mother, BBB, and her brother, EEE, about the rape incidents. Upon
[11]
learning of the same, BBB did not believe AAA and whipped her.
During cross-examination, the defense, in trying to establish the character and chastity of
AAA, asked AAA about an alleged sexual intercourse between her and the now deceased
CCC.

AAA affirmed her statement in her affidavit that CCC took advantage

(pinagsamantalahan) of her when he was still alive. This allegedly happened five times, the
[12]
first of which was when she was only seven years old.

Answering a query from the court,

AAA testified that she was currently in the custody of the Department of Social Welfare and
[13]
Development (DSWD).
The prosecution was supposed to present medico-legal officer Dr. Ivan Richard Viray as
its second witness. However, the latter’s testimony was dispensed with upon the stipulation of
the parties on the fact of examination of AAA by Dr. Viray on September 5, 2000, and the
[14]
contents of the examination report,

which includes the finding that AAA was in a

“non-virgin state.”
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When it was time for the defense to present their evidence more than a year later, it also
presented as its witness AAA, who recanted her testimony for the prosecution. This time, she
testified that the sexual encounters between her and the accused-appellant were consensual.
She fabricated the charge of rape against the accused-appellant because she was supposedly
angry with him. She also claimed that she was instructed by the police officer who investigated
the incident to say that the accused-appellant used a knife. She also testified that she was
raped by her father CCC when she was seven years old. She was recanting her previous
[15]
testimony because she purportedly was no longer angry with accused-appellant.
On cross-examination, AAA clarified that she fabricated the charge of rape because she
was angry with the accused-appellant for making her do laundry work for him. However, when
asked if she “consented and voluntarily submitted” herself to the accused-appellant when she
had sexual intercourse with him, she answered in the negative. She had been released from the
custody of the DSWD and was alone by herself for some time, but she now lives with the
[16]
family of accused-appellant.
On redirect examination, AAA testified that accused-appellant did not force himself
upon her. She affirmed that accused-appellant had a little defect in his mind. On re-cross
[17]
examination, AAA testified that accused-appellant was not her sweetheart.
Another witness for the defense was Yolanda Palma, a clinical psychologist.

She

conducted a mental examination on accused-appellant on September 12, 2002, and found that
[18]
accused-appellant was suffering from mental retardation as he had an IQ of below 50.
Accused-appellant, who was 40 years old when he testified on June 15, 2005, claimed
that AAA seduced him by removing her clothes. He asserted that they ended up merely kissing
each other and did not have sexual intercourse. He denied pointing a knife at AAA. AAA
accused him of rape because she was asking for P300 from him after they kissed. Accusedappellant also testified that there was no legal proceeding for the adoption of AAA (“ampun[19]
ampunan lang”).
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On January 23, 2006, the RTC rendered its joint Decision in Crim. Case No.
197-M-2001 and 198-M-2001, decreeing as follows:
WHEREFORE, premises considered, the Court finds the accused guilty beyond
reasonable doubt of the crime as charged, and hereby sentences him to suffer:
(a) In Crim. Case No. 197-M-01, the penalty of DEATH. The accused is likewise
directed to indemnify the private complainant in the amount of P50,000.00;
(b) In Crim. Case No. 198-M-01, the penalty of DEATH. The accused is likewise
[20]
directed to indemnify the private complainant in the amount of P50,000.00.

The RTC observed that AAA was in the custody of the DSWD when she testified for the
prosecution, and was returned to the family of the accused-appellant after her original
testimony. It was during the time when she was back in the custody of the accused-appellant’s
family that she recanted her testimony for the prosecution. According to the RTC, it is clear
that she had no other place to go to as she was completely orphaned and was dependent on the
family of the accused, and it was understandable that she may have recanted in order to remain
[21]
in the good graces of the accused-appellant’s family.
As regards the defense of accused-appellant that he was suffering from mental
retardation, the RTC noted that the psychological examination of accused-appellant was
conducted more than a couple of years after the dates of the complained of incidents. There
was no showing from the findings of the psychologist that accused-appellant had the same
mental or psychological condition at the time of the said incidents. Even assuming that
accused-appellant was of such mental state at the time of the incidents, the psychologist
[22]
testified that accused-appellant had the capacity to discern right from wrong.
On April 14, 2008, the Court of Appeals rendered its Decision affirming that of the RTC,
except with a modification on the penalty in view of the enactment of Republic Act No. 9346
prohibiting the imposition of death penalty. The dispositive portion of the Decision reads:
WHEREFORE, the instant appeal is DISMISSED. The decision of the Regional Trial
Court of Malolos, Bulacan, Branch 13, dated 23 January 2006, is AFFIRMED with
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MODIFICATION on the penalty imposed and damages awarded. Accused-appellant is
sentenced to suffer the penalty of reclusion perpetua without eligibility for parole, in each of
the two (2) counts of rape. He is further directed to pay private complainant the sum of
P50,000.00 as moral damages, for each count of rape, in addition to the civil indemnity
[23]
awarded by the court a quo.

Hence, accused-appellant interposed the present appeal. Both parties manifested that
they are waiving their rights to file a supplemental brief, as the same would only contain a
[24]
reiteration of the arguments presented in their appellant’s and appellee’s briefs.
In seeking to overturn his conviction, accused-appellant asserted that the prosecution
evidence was insufficient, particularly in view of AAA’s withdrawal of her original testimony.
We have recently held that “[c]ourts look with disfavor upon retractions, because they
can easily be obtained from witnesses through intimidation or for monetary considerations.
Hence, a retraction does not necessarily negate an earlier declaration. They are generally
unreliable and looked upon with considerable disfavor by the courts. Moreover, it would be a
dangerous rule to reject the testimony taken before a court of justice, simply because the
[25]
witness who has given it later on changes his mind for one reason or another.”
We have, in
the past, also declared that the recantation, even of a lone eyewitness, does not necessarily
[26]
[27]
render the prosecution’s evidence inconclusive.
In the often-cited Molina v. People,
we
specified how a recanted testimony should be examined:
Mere retraction by a prosecution witness does not necessarily vitiate the original
testimony if credible. The rule is settled that in cases where previous testimony is
retracted and a subsequent different, if not contrary, testimony is made by the same
witness, the test to decide which testimony to believe is one of comparison coupled with
the application of the general rules of evidence. A testimony solemnly given in court should
not be set aside and disregarded lightly, and before this can be done, both the previous
testimony and the subsequent one should be carefully compared and juxtaposed, the
circumstances under which each was made, carefully and keenly scrutinized, and the
[28]
reasons or motives for the change, discriminatingly analyzed. x x x.
(Emphases
supplied.)

These rules find applicability even in rape cases, where the complainant is usually the
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[29]
where the rape victim later disavowed her
lone eyewitness. Thus, in People v. Sumingwa,
testimony that she was raped by her father, this Court held:
In rape cases particularly, the conviction or acquittal of the accused most often
depends almost entirely on the credibility of the complainant's testimony. By the very nature
of this crime, it is generally unwitnessed and usually the victim is left to testify for herself.
When a rape victim's testimony is straightforward and marked with consistency despite
grueling examination, it deserves full faith and confidence and cannot be discarded. If such
testimony is clear, consistent and credible to establish the crime beyond reasonable doubt, a
conviction may be based on it, notwithstanding its subsequent retraction. Mere retraction by a
prosecution witness does not necessarily vitiate her original testimony.
A retraction is looked upon with considerable disfavor by the courts. It is exceedingly
unreliable for there is always the probability that such recantation may later on be repudiated.
It can easily be obtained from witnesses through intimidation or monetary consideration. Like
any other testimony, it is subject to the test of credibility based on the relevant circumstances
[30]
and, especially, on the demeanor of the witness on the stand.

In the case at bar, the determination by the trial court of the credibility of AAA’s
accusation and recantation is facilitated by the fact that her recantation was made in open court,
by testifying for the defense. Unlike in cases where recantations were made in affidavits, the
trial court in this case had the opportunity to see the demeanor of AAA not only when she
narrated the sordid details of the alleged rape by her “adoptive” brother, but also when she
claimed that she made up her previous rape charges out of anger. As such, it is difficult to
overlook the fact that the trial court convicted accused-appellant even after examining the
young witness as she made a complete turnaround and admitted to perjury. The legal adage that
the trial court is in the best position to assess the credibility of witnesses thus finds an entirely
new significance in this case where AAA was subjected to grueling cross examinations, redirect
examinations, and re-cross examinations both as a prosecution and defense witness. Still, the
trial court found that the private complainant’s testimony for the prosecution was the one that
was worthy of belief.
However, even if we disregard the elusive and incommunicable evidence of the witnesses'
deportment on the stand while testifying, it is clear to this Court which of the narrations of
AAA was sincere and which was concocted. AAA’s testimony for the prosecution, which was
taken when she was in the custody of the DSWD, was clear, candid, and bereft of material
discrepancies. All accused-appellant can harp on in his appellant’s brief was AAA’s failure to
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recall the length of the knife used in the assaults, a minor and insignificant detail not material
to the elements of the crime of rape. She remained steadfast on cross-examination even as
defense counsel tried to discredit her by bringing up her dark past of being sexually molested
by the accused-appellant’s father when she was seven years old. This is in stark contrast to her
testimony for the defense, where AAA, now living with accused-appellant’s family, claimed that
she fabricated a revolting tale of rape simply because accused-appellant made her do laundry.
AAA’s recantation even contradicts the testimony of accused-appellant himself. While AAA
claims in her retraction that she had consensual sex with her brother, accused-appellant
testified that they merely kissed and that AAA’s purported motive for the rape charges was
monetary.
As furthermore observed by both the trial court and the Court of Appeals, the crossexamination of AAA as a defense witness revealed that it was taken at a time when AAA had
nowhere to go and was forced to stay with the family of accused-appellant and upon a reliance
on the family’s implied commitment to send accused-appellant to Mindanao:
PROS. JOSON:
Q:
A:

Where are you staying at present?
In our house, sir.

Q:
A:

And your house where you were staying is the house of the parents of the accused?
Yes, sir.

Q:
A:

And you don’t have any relatives where you can go and stay except from that house?
None, sir.

Q:
A:

Where [are] your parents?
I do not know, sir.

Q:
A:

Are they all dead or still alive?
They are deceased, sir.

Q:
A:

All?
Both are deceased, sir.

Q:
A:

Do you mean to say that do you have full blood brother and sister?
They all separated, sir.

Q:
A:

Do you know where they were living?
No, sir.

Q:

From the time you were released from the DSWD you are alone by yourself?
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A:

Yes, sir.

Q:

And the person[s] who are now taking care of you are giving you shelter and everyday
foods [sic] from the family of the accused, is that correct?
Yes, sir.

A:
xxxx
Q:

A:

Ms. Witness, if ever the case of Aniceto will be dismissed because you testify today[,
would] you admit for a fact that he [was] also staying in the house where you are
staying now?
No, sir.

Q:
A:

Where will he stay?
In Mindanao, sir.

Q:
A:

Because that was one of the promise or commitment of the family of the accused, is it
not?
No, sir.

Q:
A:

And how did you know he will stay in Mindanao?
Because my other Kuya will not allow him to stay in the house, sir.

Q:

Because your other Kuya does not like Aniceto Bulagao to do the things that you have
complaint [sic] against him, is it not?
Yes, sir.

A:
Q:
A:

And what you are “isinusumbong” is the case today against him, is it not?
[31]
Yes, sir.

Accused-appellant, in his appeal, did not insist on the allegation in the trial court that he
was suffering from mental retardation. Nevertheless, we agree with the finding of the trial
court that there was no proof that the mental condition accused-appellant allegedly exhibited
when he was examined by Yolanda Palma was already present at the time of the rape incidents.
Anyone who pleads the exempting circumstance of insanity bears the burden of proving it with
[32]
clear and convincing evidence.
Besides, this Court observes that neither the acts of the
accused-appellant proven before the court, nor his answers in his testimony, show a complete
deprivation of intelligence or free will. Insanity presupposes that the accused was completely
deprived of reason or discernment and freedom of will at the time of the commission of the
[33]
crime.

Only when there is a complete deprivation of intelligence at the time of the
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[34]
commission of the crime should the exempting circumstance of insanity be considered.
As previously stated, the RTC imposed upon accused-appellant the penalty of death for
each count of rape. The Court of Appeals modified the penalty to reclusion perpetua in view
of the enactment of Republic Act No. 9346. It should be noted at this point that while
Republic Act No. 9346 prohibits the imposition of death penalty, the presence of a qualifying
circumstance which would have warranted the imposition of the death penalty would still cause
the award of moral damages and civil indemnity to be increased each from Fifty Thousand
Pesos (P50,000.00) to Seventy-Five Thousand Pesos (P75,000.00) under prevailing
[35]
jurisprudence.
In the case at bar, both Informations charge a crime of rape qualified by the use of a
deadly weapon. Under Article 266-B of the Revised Penal Code, the crime of rape under
paragraph 1 of Article 266-A when committed with the use of a deadly weapon is punishable
by reclusion perpetua to death.

This crime was proven as charged in Crim. Case No.

198-M-2001, which was alleged to have occurred on June 17, 2000. Since no other qualifying
or aggravating circumstance was alleged in the Information, the proper penalty is reclusion
perpetua.
On the other hand, while AAA had testified that the accused-appellant used a knife on
June 17, 2000, she said that she hid said knife before June 29, 2000, the date of Crim. Case
[36]
No. 197-M-2001.
As such, the crime that was proven in Crim. Case No. 197-M-2001 is
simple rape not qualified by any circumstance affecting criminal liability. However, simple
rape is also punishable by reclusion perpetua under Article 266-B.
In both cases, since the death penalty would not have been imposed even without the
enactment of Republic Act No. 9346, this Court affirms the award of civil indemnity in the
amount of P50,000.00, as well as moral damages in the amount of P50,000.00, both for each
[37]
count of rape.

In addition, we have held that since exemplary damages are corrective in

nature, the same can be awarded, not only in the presence of an aggravating circumstance, but
also where the circumstances of the case show the highly reprehensible or outrageous conduct
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[38]
This Court believes that the conduct of accused-appellant herein, who
of the offender.
raped her minor adoptive sister twice, falls under this category and is therefore liable for
exemplary damages in the amount of P30,000.00 for each count of rape, in line with existing
[39]
jurisprudence.
WHEREFORE, the appeal is DENIED. The Decision of the Court of Appeals in
CA-G.R. CR.-H.C. No. 01955 dated April 14, 2008 finding accused-appellant Aniceto Bulagao
guilty beyond reasonable doubt of two (2) counts of rape and sentencing him to suffer the
penalty of reclusion perpetua, without eligibility for parole, for each count of rape is hereby
AFFIRMED with the following MODIFICATIONS:
1)

Accused-appellant Aniceto Bulagao is hereby ordered to pay AAA the amount of
P30,000.00 as exemplary damages for each count of rape, in addition to the amounts
awarded by the Court of Appeals, namely: civil indemnity in the amount of
P50,000.00 and moral damages in the amount of P50,000.00, both for each count of
rape; and

2) All damages awarded in this case should be imposed with interest at the rate of six
percent (6%) per annum from the finality of this judgment until fully paid.
SO ORDERED.

TERESITA J. LEONARDO-DE CASTRO
Associate Justice
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WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson

LUCAS P. BERSAMIN
Associate Justice

MARIANO C. DEL CASTILLO
Associate Justice

MARTIN S. VILLARAMA, JR.
Associate Justice

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, I certify that the conclusions in
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DECISION
BERSAMIN, J.:
The decisive question that seeks an answer is whether the identification of the
perpetrator of the crime by an eyewitness who did not get a look at the face of the perpetrator
was reliable and positive enough to support the conviction of appellant Delfin Caliso (Caliso).
Caliso was arraigned and tried for rape with homicide, but the Regional Trial Court
(RTC), Branch 21, in Kapatagan, Lanao del Norte found him guilty of murder for the killing of
AAA,

[1]

a mentally-retarded 16-year old girl, and sentenced him to death in its decision dated
[2]

August 19, 2002.
June 28, 2005,

[3]

The appeal of the conviction was brought automatically to the Court. On
the Court transferred the records to the Court of Appeals (CA) for
[4]

intermediate review pursuant to the ruling in People v. Mateo.

On October 26, 2007,

[5]

the

CA, although affirming the conviction, reduced the penalty to reclusion perpetua and modified
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the civil awards. Now, Caliso is before us in a final bid to overturn his conviction.
Antecedents
The information dated August 5, 1997 charged Caliso with rape with homicide
perpetrated in the following manner:
That on or about the 5th day of June, 1997, at Kapatagan, Lanao del Norte, Philippines
and within the jurisdiction of this Honorable Court, the above-named accused, by means of
force, violence and intimidation, did then and there willfully, unlawfully and feloniously have
carnal knowledge upon one AAA, who is a minor of 16 years old and a mentally retarded girl,
against her will and consent; that on the occasion of said rape and in furtherance of the
accused’s criminal designs, did then and there willfully, unlawfully and feloniously, with intent
to kill, and taking advantage of superior strength, attack, assault and use personal violence
upon said AAA by mauling her, pulling her towards a muddy water and submerging her
underneath, which caused the death of said AAA soon thereafter.
CONTRARY to and in VIOLATION of Article 335 of the Revised Penal Code in relation
[6]
to R.A. 7659, otherwise known as the “Heinous Crimes Law”.

At his arraignment on November 12, 1997,

[7]

Caliso pleaded not guilty to the charge.

The records show that AAA died on June 5, 1997 at around 11:00

am in the river

located in Barangay Tiacongan, Kapatagan, Lanao Del Norte; that the immediate cause of her
death was asphyxia, secondary to drowning due to smothering; that the lone eyewitness,
34-year old Soledad Amegable (Amegable), had been clearing her farm when she heard the
[8]

anguished cries of a girl pleading for mercy: Please stop noy, it is painful noy!;

that the cries

came from an area with lush bamboo growth that made it difficult for Amegable to see what
was going on; that Amegable subsequently heard sounds of beating and mauling that soon
ended the girl’s cries; that Amegable then proceeded to get a better glimpse of what was
happening, hiding behind a cluster of banana trees in order not to be seen, and from there she
saw a man wearing gray short pants bearing the number “11” mark, who dragged a girl’s limp
body into the river, where he submerged the girl into the knee-high muddy water and stood over
her body; that he later lifted the limp body and tossed it to deeper water; that he next jumped
into the other side of the river; that in that whole time, Amegable could not have a look at his
face because he always had his back turned towards her;

[9]

that she nonetheless insisted that

the man was Caliso, whose physical features she was familiar with due to having seen him pass
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by their barangay several times prior to the incident;

[10]

that after the man fled the crime

scene, Amegable went straight to her house and told her husband what she had witnessed; and
that her husband instantly reported the incident to the barangay chairman.
It appears that one SPO3 Romulo R. Pancipanci declared in an affidavit

[11]

that upon

his station receiving the incident report on AAA’s death at about 12:45 pm of June 5, 1997, he
and two other officers proceeded to the crime scene to investigate; that he interviewed
Amegable who identified the killer by his physical features and clothing (short pants); that
based on such information, he traced Caliso as AAA’s killer; and that Caliso gave an
extrajudicial admission of the killing of AAA. However, the declarations in the affidavit
remained worthless because the Prosecution did not present SPO3 Pancipanci as its witness.
Leo Bering, the barangay chairman of San Vicente, Kapatagan, Lanao Del Norte,
attested that on the occasion of Caliso’s arrest and his custodial interrogation, he heard Caliso
admit to the investigating police officer the ownership of the short pants recovered from the
crime scene; that the admission was the reason why SPO3 Pancipanci arrested Caliso from
among the curious onlookers that had gathered in the area; that Amegable, who saw SPO3
Pancipanci’s arrest of Caliso at the crime scene, surmised that Caliso had gone home and
[12]

returned to the crime scene thereafter.

Municipal Health Officer Dr. Joseph G.B. Fuentecilla conducted the post-mortem
examination on the body of AAA on June 6, 1997, and found the following injuries, to wit:
EXTERNAL FINDINGS:
1.
2.
3.
4.
5.
6.
7.
8.
9.

The dead body was generally pale wearing a heavily soiled old sleeveless shirt and
garter skirts.
The body was wet and heavily soiled with mud both nostrils and mouth was filled with
mud.
The skin of hands and feet is bleached and corrugated in appearance.
2 cm. linear lacerated wound on the left cheek (sic).
Multiple small (sic) reddish contusions on anterior neck area.
Circular hematoma formation 3 inches in diameter epigastric area of abdomen.
Four erythematus linear abrasion of the left cheek (sic).
Presence of a 6x8 inches bulge on the back just below the inferior angle of both
scapula extending downwards.
The body was wearing an improperly placed underwear with the garter vertically
oriented to the right stained with moderate amount of yellowish fecal material.
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10. Minimal amount of pubic hair in the lower pubis with labia majora contracted and
retracted.
11. There’s no swelling abrasion, laceration, blood hematoma formation in the vulva.
There were old healed hymenal lacerations at 5 and 9 o’clock position.
12. Vaginal canal admits one finger with no foreign body recovered (sic).
13. Oval shaped contusion/hematoma 6 cm at its greatest diameter anterior surface middle
3rd left thigh.
[13]
14. Presence of 2 contusion laceration 1x0.5 cm in size medial aspect left knee.

Dr. Fuentecilla also conducted a physical examination on the body of Caliso and
summed up his findings thusly:
P.E. FINDINGS:
1.
2.

Presence of a 7x0.1 cm. horizontally averted linear erythematus contusion left side of
neck (Post ▲).
8x0.2 cm. reddish linear abrasion (probably a scratch mark) from the left midclavicular
line extending to the left anterioraxillary line.
Presence of 2 erythematus abrasion 3 cmx0.1 cm in average size dorsal surface
(probably a scratch mark) middle 3rd left arm.
2.5 cm. abrasion dorsal surface middle and right forearm.
Presence of a linear erythematus contusion (probably a scratch mark) 2x7 cm. in
average size lateral boarder of scapula extending to left posterior axillary line.
Presence of 2 oblique oriented erythematus contusion (probably a scratch mark)
14x022 cm. and 5x0.2 cm. in size respectively at the upper left flank of the lower back
extending downward to the midline.
Presence of 5 linear reddish pressure contusion parallel to each other with an average
[14]
5 cm left flank area.

3.
4.
5.
6.
7.

In his defense, Caliso denied the accusation and interposed an alibi, insisting that on the
day of the killing, he plowed the rice field of Alac Yangyang from 7:00 am until 4:00 pm.
Yangyang corroborated Caliso’s alibi, recalling that Caliso had plowed his rice field
from 8 am to 4 pm of June 5, 1997. He further recalled that Caliso was in his farm around
12:00 noon because he brought lunch to Caliso. He conceded, however, that he was not aware
where Caliso was at the time of the killing.
Ruling of the RTC
After trial, the RTC rendered its judgment on August 19, 2002, viz:
WHEREFORE, in view of the foregoing considerations, accused DELFIN CALISO is
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hereby sentenced to death and to indemnify the heirs of AAA in the amount of P50,000.00.
The accused is also hereby ordered to pay the said heirs the amount of P50, 000.00 as
exemplary damages.
SO ORDERED.

[15]

The RTC found that rape could not be complexed with the killing of AAA because the
old-healed hymenal lacerations of AAA and the fact that the victim’s underwear had been
irregularly placed could not establish the commission of carnal knowledge; that the examining
physician also found no physical signs of rape on the body of AAA; and that as to the killing
of AAA, the identification by Amegable that the man she had seen submerging AAA in the
murky river was no other than Caliso himself was reliable.
Nevertheless, the RTC did not take into consideration the testimony of Bering on
Caliso’s extrajudicial admission of the ownership of the short pants because the pants were not
presented as evidence and because the police officers involved did not testify about the pants in
[16]

court.

The RTC cited the qualifying circumstance of abuse of superior strength to raise the

crime from homicide to murder, regarding the word homicide in the information to be used in
its generic sense as to include all types of killing.
Ruling of the CA
On intermediate review, the following errors were raised in the brief for the accused[17]

appellant,

namely:

i. The court a quo gravely erred in convicting the accused-appellant of the crime of
murder despite the failure of the prosecution to prove his guilt beyond reasonable doubt;
ii. The court a quo gravely erred in giving weight and credence to the incredible and
inconsistent testimony of the prosecution witnesses.
iii. The court a quo gravely erred in appreciating the qualifying aggravating circumstance
of taking advantage of superior strength and the generic aggravating circumstance of disregard
of sex[; and]
iv. The court a quo gravely erred in imposing the death penalty.

As stated, the CA affirmed Caliso’s conviction for murder based on the same
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ratiocinations the RTC had rendered. The CA also relied on the identification by Amegable of
Caliso, despite his back being turned towards her during the commission of the crime. The CA
ruled that she made a positive identification of Caliso as the perpetrator of the killing,
observing that the incident happened at noon when the sun had been at its brightest, coupled
with the fact that Amegable’s view had not been obstructed by any object at the time that
AAA’s body had been submerged in the water; that the RTC expressly found her testimony as
clear and straightforward and worthy of credence; that no reason existed why Amegable would
falsely testify against Caliso; that Caliso did not prove the physical impossibility for him to be
at the crime scene or at its immediate vicinity at the time of the incident, for both Barangay
San Vicente, where AAA’s body was found, and Barangay Tiacongan, where the rice field of
Yangyang was located, were contiguous; that the attendant circumstance of abuse of superior
strength qualified the killing of AAA to murder; that disregard of sex should not have been
appreciated as an aggravating circumstance due to its not being alleged in the information and
its not being proven during trial; and that the death penalty could not be imposed because of
the passage of Republic Act No. 9346, prohibiting its imposition in the Philippines.
The CA decreed in its judgment, viz:
WHEREFORE, the Decision of the Regional Trial Court dated August 19, 2002, finding
appellant guilty of Murder, is hereby AFFIRMED with the MODIFICATION that appellant
Delfin Caliso is sentenced to reclusion perpetua, and is directed to pay the victim’s heirs the
amount of P50,000.00 as moral damages, as well as the amount of P25,000.00 as exemplary
damages, in addition to the civil indemnity of P50,000.00 he had been adjudged to pay by the
trial court.
SO ORDERED.

[18]

Issue
The primordial issue is whether Amegable’s identification of Caliso as the man who
killed AAA at noon of July 5, 1997 was positive and reliable.
Ruling
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The appeal is meritorious.
In every criminal prosecution, the identity of the offender, like the crime itself, must be
established by proof beyond reasonable doubt. Indeed, the first duty of the Prosecution is not
to prove the crime but to prove the identity of the criminal, for even if the commission of the
crime can be established, there can be no conviction without proof of identity of the criminal
beyond reasonable doubt.

[19]

The CA rejected the challenge Caliso mounted against the reliability of his identification
as the culprit by Amegable in the following manner:

[20]

As to the first two errors raised, appellant contends that the testimony of Soledad
Amegable was replete with discrepancies. Appellant avers, for instance, that Soledad failed to
see the assailant’s face. Moreover, considering the distance between where Soledad was
supposedly hiding and where the incident transpired, appellant states that it was inconceivable
for her to have heard and seen the incident. According to appellant, witness Soledad could not
even remember if at that time, she hid behind a banana plant, or a coconut tree.
At bench, the incident happened at noon, when the sun was at its brightest. Soledad
could very well recognize appellant. Furthermore, notwithstanding the fact that it was his back
that was facing her, she asserted being familiar with the physical features of appellant,
considering that he frequented their barangay. Even during her cross-examination by the
defense counsel, Soledad remained steadfast in categorically stating that she recognized
appellant:
Q: Mrs. Amegable, you said during your direct examination that you saw
Delfin Caliso, the accused in this case, several times passed by your
barangay, am I correct?
A: Several times.
Q: By any chance prior to the incident, did you talk to him?
A: No, sir.
Q: Are you acquainted with him?
A: Yes, sir.
Q: Even if he is in his back position?
A: Yes, sir. (Emphasis Supplied)
Given the circumstances as stated above, it was even probable that Soledad caught
glimpses of the profile of the appellant at the time of the incident. She related, in addition, that
when the victim was being submerged in the water, there was no object obstructing her view.
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The inconsistencies as alleged by appellant, between Soledad Amegable’s declaration in
court and her affidavit, such as the tree or plant from where she was hiding behind at the time
of the incident, are insignificant and cannot negate appellant’s criminal liability. Her whole
attention was riveted to the incident that was unfolding before her. Besides, any such
inconsistencies are minor. Slight contradictions are indicative of an unrehearsed testimony and
could even serve to strengthen the witness’ credibility. A witness who is telling the truth is not
always expected to give a perfectly concise testimony, considering the lapse of time and the
treachery of human memory.
In fact, the testimony of a single eye-witness is sufficient to support a conviction, so long
as such testimony is found to be clear and straightforward and worthy of credence by the trial
court. Furthermore, over here, witness Soledad had no reason to testify falsely against
appellant.
Besides, the credibility of witnesses and their testimonies is a matter best undertaken by
the trial court, because of its unique opportunity to observe the witnesses firsthand and to note
their demeanor, conduct and attitude. Findings of the trial court on such matters are binding
and conclusive on the appellate court.

Contrary to the CA’s holding that the identification of Caliso based on Amegable’s
recognition of him was reliable, the Court considers the identification not reliable and beyond
doubt as to meet the requirement of moral certainty.
When is identification of the perpetrator of a crime positive and reliable enough for
establishing his guilt beyond reasonable doubt?
The identification of a malefactor, to be positive and sufficient for conviction, does not
always require direct evidence from an eyewitness; otherwise, no conviction will be possible in
crimes where there are no eyewitnesses. Indeed, trustworthy circumstantial evidence can
equally confirm the identification and overcome the constitutionally presumed innocence of the
accused. Thus, the Court has distinguished two types of positive identification in People v.
[21]

Gallarde,

to wit: (a) that by direct evidence, through an eyewitness to the very commission

of the act; and (b) that by circumstantial evidence, such as where the accused is last seen with
the victim immediately before or after the crime. The Court said:
xxx Positive identification pertains essentially to proof of identity and not per se to
that of being an eyewitness to the very act of commission of the crime. There are two types
of positive identification. A witness may identify a suspect or accused in a criminal case as the
perpetrator of the crime as an eyewitness to the very act of the commission of the crime. This
constitutes direct evidence. There may, however, be instances where, although a witness may
not have actually seen the very act of commission of a crime, he may still be able to
positively identify a suspect or accused as the perpetrator of a crime as for instance when
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the latter is the person or one of the persons last seen with the victim immediately before
and right after the commission of the crime. This is the second type of positive
identification, which forms part of circumstantial evidence, which, when taken together with
other pieces of evidence constituting an unbroken chain, leads to only fair and reasonable
conclusion, which is that the accused is the author of the crime to the exclusion of all others. If
the actual eyewitnesses are the only ones allowed to possibly positively identify a suspect or
accused to the exclusion of others, then nobody can ever be convicted unless there is an
eyewitness, because it is basic and elementary that there can be no conviction until and unless
an accused is positively identified. Such a proposition is absolutely absurd, because it is settled
that direct evidence of the commission of a crime is not the only matrix wherefrom a trial court
may draw its conclusion and finding of guilt. If resort to circumstantial evidence would not be
allowed to prove identity of the accused on the absence of direct evidence, then felons would
[22]
go free and the community would be denied proper protection.

Amegable asserted that she was familiar with Caliso because she had seen him pass by in
her barangay several times prior to the killing. Such assertion indicates that she was obviously
assuming that the killer was no other than Caliso. As matters stand, therefore, Caliso’s
conviction hangs by a single thread of evidence, the direct evidence of Amegable’s
identification of him as the perpetrator of the killing. But that single thread was thin, and
cannot stand sincere scrutiny. In every criminal prosecution, no less than moral certainty is
required in establishing the identity of the accused as the perpetrator of the crime. Her
identification of Caliso as the perpetrator did not have unassailable reliability, the only means
by which it might be said to be positive and sufficient. The test to determine the moral
certainty of an identification is its imperviousness to skepticism on account of its
distinctiveness. To achieve such distinctiveness, the identification evidence should encompass
unique physical features or characteristics, like the face, the voice, the dentures, the
distinguishing marks or tattoos on the body, fingerprints, DNA, or any other physical facts that
set the individual apart from the rest of humanity.
A witness’ familiarity with the accused, although accepted as basis for a positive
identification, does not always pass the test of moral certainty due to the possibility of
mistake.
No matter how honest Amegable’s testimony might have been, her identification of
Caliso by a sheer look at his back for a few minutes could not be regarded as positive enough
to generate that moral certainty about Caliso being the perpetrator of the killing, absent other
reliable circumstances showing him to be AAA’s killer. Her identification of him in that
manner lacked the qualities of exclusivity and uniqueness, even as it did not rule out her being
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mistaken. Indeed, there could be so many other individuals in the community where the crime
was committed whose backs might have looked like Caliso’s back. Moreover, many factors
could have influenced her perception, including her lack of keenness of observation, her
emotional stress of the moment, her proneness to suggestion from others, her excitement, and
her tendency to assume. The extent of such factors are not part of the records; hence, the trial
court and the CA could not have taken them into consideration. But the influence of such
varied factors could not simply be ignored or taken for granted, for it is even a well-known
phenomenon that the members of the same family, whose familiarity with one another could be
easily granted, often inaccurately identify one another through a sheer view of another’s back.
Certainly, an identification that does not preclude a reasonable possibility of mistake cannot be
[23]

accorded any evidentiary force.

Amegable’s recollection of the perpetrator wearing short pants bearing the number “11”
did not enhance the reliability of her identification of Caliso. For one, such pants were not
one-of-a-kind apparel, but generic. Also, they were not offered in evidence. Yet, even if they
had been admitted in evidence, it remained doubtful that they could have been linked to Caliso
without proof of his ownership or possession of them in the moments before the crime was
perpetrated.
Nor did the lack of bad faith or ill motive on the part of Amegable to impute the killing
to Caliso guarantee the reliability and accuracy of her identification of him. The dearth of
competent additional evidence that eliminated the possibility of any human error in Amegable’s
identification of Caliso rendered her lack of bad faith or ill motive irrelevant and immaterial,
for even the most sincere person could easily be mistaken about her impressions of persons
involved in startling occurrences such as the crime committed against AAA. It is neither fair
nor judicious, therefore, to have the lack of bad faith or ill motive on the part of Amegable raise
her identification to the level of moral certainty.
The injuries found on the person of Caliso by Dr. Fuentecilla, as borne out by the
medical certificate dated June 9, 1997,

[24]

did not support the culpability of Caliso. The
[25]

injuries, which were mostly mere scratch marks,

were not even linked by the examining

physician to the crime charged. Inasmuch as the injuries of Caliso might also have been due to
other causes, including one related to his doing menial labor most of the time, their
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significance as evidence of guilt is nil.
In the absence of proof beyond reasonable doubt as to the identity of the culprit, the
accused’s constitutional right to be presumed innocent until the contrary is proved is not
overcome, and he is entitled to an acquittal,

[26]

[27]

though his innocence may be doubted.

The

constitutional presumption of innocence guaranteed to every individual is of primary
importance, and the conviction of the accused must rest not on the weakness of the defense he
put up but on the strength of the evidence for the Prosecution.

[28]

WHEREFORE, the decision promulgated on October 26, 2007 is REVERSED and
SET ASIDE for insufficiency of evidence, and accused-appellant Delfin Caliso is
ACQUITTED of the crime of murder.
The Director of the Bureau of Corrections in Muntinlupa City is directed to forthwith
release Delfin Caliso from confinement, unless there is another lawful cause warranting his
further detention.
No pronouncement on costs of suit.
SO ORDERED.

LUCAS P. BERSAMIN
Associate Justice

WE CONCUR:

RENATO C. CORONA
Chief Justice
Chairperson
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RENATO C. CORONA
Chief Justice
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DECISION
BERSAMIN, J.:

For resolution is the final appeal of Julius Taguilid y Bacolod from his conviction for
[1]

rape by the Regional Trial Court (RTC), Branch 106, in Quezon City on April 21, 2006,

which the Court of Appeals (CA) affirmed through its decision promulgated on August 16,
[2]

2007.

Antecedents
Taguilid was charged in the RTC with rape in relation to Republic Act No. 7610 (Special
Protection of Children against Child Abuse, Exploitation and Discrimination Act) under the
following information, to wit:
That on or about the 29th day of May, 2002, in Quezon City, Philippines, the
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above-named accused, did then and there willfully, unlawfully and feloniously by means of
[3]
a minor, 12
force and intimidation suddenly entered the bedroom of private complainant,
yrs of age, located at xxx Brgy. Talayan, this City, and once inside, pushed said complainant to
lie down, forcibly inserted his finger to her private part, removed her panty and thereafter had
sexual intercourse with said offended party, all against her will, and without her consent, which
acts further debase, degrade and demean the intrinsic worth and dignity of said private
complainant as a human being, to her damage and prejudice.
[4]
CONTRARY TO LAW.

The evidence of the Prosecution shows that at about 4:00 pm on May 29, 2002 Taguilid
suddenly entered AAA’s room while she was resting; that the room was in the third floor of the
house owned by her parents and located in Barangay Talayan, Quezon City; that he was a
cousin of her mother who had been living with her family in that house since 2000; that upon
entering her room, he pushed her down on her back, then inserted his finger in her vagina and
later on inserted his penis in her vagina; that she cried and pushed him away, but to no avail;
that he next turned her over and penetrated her anus with his penis while in that position; and
[5]

that she did not shout for help because he threatened to kill her if she did.

At the time of the rape, AAA was 12 years and ten months old, having been born on July
28, 1989.
The Prosecution further established that BBB, AAA’s father, was at the time tending to
the family store at the ground floor when he decided to go up to the third floor to look for and
talk to AAA; that upon reaching her room, he found Taguilid standing by her bed in the act of
raising the zipper of his pants, and AAA was on her bed, crying and uttering inaudible words;
that BBB saw that her skirt was raised up to her waist, and her panties, though still on her,
were disheveled (wala sa ayos); and that it seemed to BBB that his sudden appearance in the
room had taken Taguilid by surprise, causing the latter to hurriedly leave the room even before
BBB could say anything to him.
BBB later on brought his daughter to the United Doctors Medical Center (UDMC) in
Quezon City for a medico-legal examination before reporting the matter to the barangay office.
He lodged a complaint for rape with the police authorities in order to seek their assistance in
[6]

the arrest of Taguilid.

10/10/2014 11:10 AM

G.R. No. 181544

3 of 10

http://sc.judiciary.gov.ph/jurisprudence/2012/april2012/181544.htm

The RTC summarized the medico-legal findings on AAA thuswise:
Dr. Jerico Angelito Q. Cordero, 28 years old, physician and a medico-legal officer
assigned as Deputy Chief of DNA Analysis Center conducted medical and physical
examination upon the victim on May 29, 2002 at 7:50 in the evening. His findings, marked as
Exhibit “E” show that under genital category, the hymen is annular with deep healed
laceration at 4 and 9 o’clock positions. Under labia minora, it is light brown slightly
hypertrophied (increased in size) labia minora; that the fourchette (part of the sex organ
located just below the hymen), was abraded, meaning “nagasgas or nalagusan” (TSN,
September 20, 2002, p. 6). He found out that AAA is in a non-virgin state physically and there
are no signs of application of any form of physical trauma. He said that deep-healed laceration
[7]
means that the injury has healed 5 to 10 days from the time of the injury.

Taguilid denied the accusation. He testified that AAA’s mother was his third cousin; that
he lived with AAA’s family because his means of livelihood was playing their drums at birthday
parties and fiestas; that on May 28, 2002, he and AAA had an argument after she refused to
follow his instruction to wash the dishes; that he whipped her with two sticks of walis tingting,
but she retaliated by stabbing his shorts, causing his shorts to fall off; that it was while he was
pulling up his shorts and zipping them when BBB suddently appeared and found him inside
her room in that pose; and that he immediately rushed down the stairs, with BBB saying to
him: Hintayin mo ako sa ibaba. Pinakain na, pinatulog pa, ahas sa bahay na ito.

[8]

Ruling of the RTC
As stated, the RTC pronounced Taguilid guilty of rape, holding:
The Court finds that AAA was actually violated in her own room. The act was already
consummated when her father entered her room, looking for her. The accused was putting and
zipping up his pant inside the room of the victim who was crying on her bed, hair and dress
disheveled, shaken and visibly afraid of the accused. Her panty was on, but “wala sa ayos,”
as explained by her father who was shocked to see his daughter on bed with the accused in the
act of zipping up his pants. Whipping up a young girl with two sticks of walis tingting would
perhaps make her cry but would not certainly make her lie on bed, shaking in fear and uttering
words inaudibly. This condition of AAA is a manifestation that she was threatened and forced
sexually. Her testimony was firm – she was abused and raped. The accused even used his
finger on her vagina before he slipped his penis inside her vagina. The accused also
“pinataob” her and did anal sex (TSN, Feb. 7, 2003, pp. 4-7). When asked how many times
the accused raped her, she said outrightly, “Ten (10) times” (Ibid).
The testimony of AAA was honest, straightforward and clear.

She answered all
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questions of her ordeal in clearcut language. She mentioned the word “pinataob” to describe
the next position the accused assumed to penetrate her anus. Young as she is, her purpose was
to unearth the truth – that she was raped by the accused not only on that fateful day of May
29, 2002, but several times before.
xxx
WHEREFORE, in the light of the foregoing, accused JULIUS TAGUILID Y BACOLOD
is found GUILTY beyond reasonable doubt of the crime of RAPE and is hereby sentenced to
suffer the penalty of RECLUSION PERPETUA.
The accused is further ordered to pay the private complainant the amount of FIFTY
THOUSAND PESOS (P50,000) as civil indemnity in consonance with prevailing jurisprudence
(People v. Obejaso, 299 SCRA 549; People v. Ibay, 233 SCRA 15); the amount of FIFTY
THOUSAND PESOS (P50,000) as moral damages; and the amount of TWENTY FIVE
THOUSAND PESOS (P25,000) as exemplary damages.
[9]
SO ORDERED.

Ruling of the CA
On appeal, the CA affirmed Taguilid’s conviction, decreeing:
WHEREFORE, premises considered, the decision dated April 21, 2006 of the Regional
Trial Court, Branch 106 of Quezon City in Criminal Case No. 02-109810 finding accusedappellant Julius Taguilid y Bacolod GUILTY beyond reasonable doubt of the crime of rape is
hereby AFFIRMED in toto.
[10]
SO ORDERED.

The CA explained its affirmance in the following manner, viz:
In the instant case, we agree with the trial court that the testimony of private complainant
should be accorded full faith and credit as it amply supports a finding of guilt on the part of
accused-appellant for the commission of the said offense. Indeed, the narration of her ordeal
was ‘honest, straightforward and clear’ and all through her entire testimony she remained firm
and steadfast in identifying accused-appellant as the perpetrator of the offense.
On the other hand, accused-appellant can only set up the defense of denial. Denial,
although a legitimate defense, is an inherently weak defense that crumbles in the face of
positive and categorical identification of the private complainant. Denial, if unsubstantiated by
clear and convincing evident, is a self-serving assertion that deserves no weight in law. As
between the positive declaration of the prosecution witness and the negative statement of the
accused, the former deserves more credence.
Incidentally, we cannot also help but observe that the weakness of accused-appellant’s
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defense becomes all the more apparent in this appeal considering as to how he is now trying to
change his theory as to what had transpired on May 29, 2002. For instance, during the trial of
the case, accused-appellant contended that there was no rape but a serious case of
misunderstanding between him and the father of the private complainant as his shorts fell as a
result of private complainant’s retaliation for beating her with walis tingting. On appeal
however, a reading of the arguments of the accused-appellant shows that while he still
maintains that there was no rape, he avers that the sexual congress was consensual as there
was absence of physical struggle or resistance on the part of the private complainant.
Lastly, the absence of ‘fresh’ lacerations on private complainant’s genitalia is not a factor
that is conclusively relied upon to establish the non-existence of rape. Indeed, the absence of
external signs of physical injuries does not cancel out the commission of rape, since proof of
injuries is not an essential element of the crime. In fact, even the absence of fresh lacerations
does not preclude the finding of rape.
This holds true in the instant case considering that coupled with the testimony of private
complainant on the rape and her identification of the accused-appellant as the culprit therein,
the medico-legal report and the medico-legal, Dr. Cordero testified that private complainant is
‘in a non-virgin state’. To repeat, proof of injuries is not essential to the crime itself.
Significantly, let it also be emphasized that the gravamen of the offense is [sexual
intercourse without consent].
That having been said, we find no reversible error committed by the trial court in
convicting accused-appellant of the offense of rape. The records of the case show that the
prosecution had satisfactorily proven his guilt beyond reasonable doubt and that he had carnal
knowledge of the private complainant against her will through the use of force and
intimidation. Such being the case, the trial court correctly imposed the penalty of reclusion
perpetua for absent any circumstance that would qualify the rape under the instances
enumerated under Sec. 11 of R.A. 7659, the proper imposable penalty is reclusion
[11]
perpetua.

Issues
Taguilid reiterates his assignment of errors in the CA, namely:
I.
THE TRIAL COURT GRAVELY ERRED IN GIVING FULL WEIGHT AND CREDENCE
TO THE HIGHLY INCREDIBLE TESTIMONY OF THE PRIVATE COMPLAINANT AND
IN NOT CONSIDERING THE ACCUSED-APPELLANT’S DEFENSE.
II.
THE TRIAL COURT GRAVELY ERRED IN CONVICTING ACCUSED-APPELLANT OF
RAPE DESPITE THE PROSECUTION’S FAILURE TO PROVE HIS GUILT BEYOND
REASONABLE DOUBT.
III.
THE FINDINGS/PHYSICAL EVIDENCE AS CONTAINED IN THE MEDICO-LEGAL
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REPORT DOES NOT SHOW AND/OR IS NOT CONSISTENT WITH THE OFFENSE OF
[12]
RAPE.

Taguilid argues that AAA’s testimony on how the rape had happened and how easily he
had undressed her indicated that he did not use force and intimidation against her; that her fear
of him had been only the product of her imagination; and that her silence during the entire
event, and her failure to escape from him or to report his allegedly previous sexual assaults had
[13]

revealed her having voluntarily consented to the sexual act.

Taguilid submits that the State did not prove that he had any moral ascendancy over
AAA; that the age gap between them did not suffice to establish his moral ascendancy over
her;

[14]

and that the medico-legal findings of the hymenal lacerations found on her on the same

date of the rape being already healed, not fresh, were inconsistent with rape.

[15]

Ruling
The Court affirms the conviction.
First of all, it is basic that findings of the CA affirming those of the RTC as the trial
court are generally conclusive on the Court which is not a trier of facts.

[16]

Such

conclusiveness derives from the trial court’s having the first-hand opportunity to observe the
[17]

demeanor and manner of the victim when she testified at the trial.

It also looks to the Court

that both the RTC and the CA carefully sifted and considered all the attendant circumstances.
With Taguilid not showing that the RTC and the CA overlooked any fact or material of
consequence that could have altered the outcome if they had taken it into due consideration,
the Court must fully accept the findings of the CA.
Secondly, the medico-legal finding made on May 29, 2002 showing AAA’s hymenal
laceration as “deep-healed” and as having healed “5 to 10 days from the time of (infliction of)
the injury” did not detract from the commission of the rape on May 29, 2002. For one, hymenal
injury has never been an element of rape, for a female might still be raped without such injury
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resulting. The essence of rape is carnal knowledge of a female either against her will (through
force or intimidation) or without her consent (where the female is deprived of reason or
[18]

otherwise unconscious, or is under 12 years of age, or is demented).

It is relevant to know

that carnal knowledge is simply the act of a man having sexual bodily connections with a
woman.

[19]

Thus, although AAA testified on her sexual penetration by Taguilid, the fact that

her hymenal injury was not fresh but already deep-healed was not incompatible with the
evidence of rape by him. In this regard, her claim that he had previously subjected her to similar
sexual assaults several times before May 29, 2002, albeit not the subject of this prosecution,
rendered the absence of fresh hymenal injury not improbable even as it showed how the
deep-healed laceration might have been caused.
Thirdly, AAA’s failure to shout for help although she knew that her father was tending to
the family store just downstairs was not a factor to discredit her or to diminish the credibility
of her evidence on the rape. She explained her failure by stating that Taguilid had threatened to
harm her should she shout. She thereby commanded credence, considering that she was not
expected to easily overcome her fear of him due to her being then a minor just under 13 years
of age at the time of the rape. Nor would it be reasonable to impose on her any standard form
of reaction when faced with a shocking and horrifying experience like her rape at the hands of
Taguilid. The Court has recognized that different people react differently to a given situation
[20]

involving a startling occurrence.

Indeed, the workings of the human mind placed under

emotional stress are unpredictable, and people react differently - some may shout, others may
faint, and still others may be shocked into insensibility even if there may be a few who may
[21]

openly welcome the intrusion.

There can be no question that the testimony of a child who has been a victim in rape is
normally given full weight and credence. Judicial experience has enabled the courts to accept
the verity that when a minor says that she was raped, she says in effect all that is necessary to
[22]

show that rape was committed against her.

The credibility of such a rape victim is surely

augmented where there is absolutely no evidence that suggests the possibility of her being
actuated by ill-motive to falsely testify against the accused.

[23]

Truly, a rape victim’s testimony

that is unshaken by rigid cross-examination and unflawed by inconsistencies or contradictions
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[24]

in its material points is entitled to full faith and credit.

And, fourthly, Taguilid’s defense at the trial was plain denial of the positive assertions
made against him. He then declared that the charge of rape against him resulted from BBB’s
misunderstanding of what had really occurred in AAA’s bedroom just before BBB had
appeared unannounced. Yet, such denial was devoid of persuasion due to its being easily and
conveniently resorted to, and due to denial being generally weaker than and not prevailing over
the positive assertions of both AAA and BBB. Also, Taguilid’s explanation of why he was then
zipping his pants when BBB found him in AAA’s bedroom, that AAA’s stabbing had caused
his pants to fall off, was implausible without him demonstrating how the pants had been
unzipped from AAA’s stabbing of him as to cause the pants to fall off. Besides, Taguilid’s act
of quickly leaving the room of AAA without at least attempting to tell BBB the reason for his
presence in her room and near the bed of the sobbing AAA if he had been as innocent as he
claimed exposed the shamness and insincerity of his denial.
In this connection, the Court is not surprised that Taguilid changed his defense theory on
appeal, from one of denial based on the charge having resulted from a misunderstanding of the
situation in AAA’s bedroom on the part of BBB to one admitting the sexual congress with
AAA but insisting that it was consensual between them. Such shift, which the CA unfailingly
noted, revealed the unreliability of his denial, if not also its inanity.
WHEREFORE, the Court AFFIRMS the decision promulgated on August 16, 2007
by the Court of Appeals.
The appellant shall pay the costs of suit.
SO ORDERED.

LUCAS P. BERSAMIN
Associate Justice
WE CONCUR:
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SUPREME COURT
Manila
SECOND DIVISION

NOTICE
SirslMesdames:
Please take notice that the Court, Second Division, issued a Resolution
dated 13 June 2012 which reads asfollows:

GR. No. 198017. (People of the Philippines 1'. Emmanuel
Ramos .v Carbonel alias "Engel"], - We resolve the appeal filed by
accused Emmanuel Ramos y Carbonel (appellant) from the 29 December
2010 Decision

of the Court

of Appeals

(CA) in CA-G.R.

CR-HC

No.

1

03805:

The RTC Rulhig
In a Decision2

dated 12 January 2009, the Regional Trial Court (RTC)
of Tayug, Pangasinan, Branch 52, found appellant guilty beyond reasonable
doubt of the crime of rape' committed against a minor, AAA,4 on the
evening of 2 November 2005'. The trial court cited Dr. Rosalinda Caoile's
psychiatric evaluation that the 14-year-old victim suffered from mild mental
retardation. The RTC ruled that this mental condition accounted for her
occasional difficulty in' understanding the questions asked during trial, yet
did not affect the truthfulness of her answers.' Rejecting the defense of alibi
proferred by appellant," the RTC sentenced appellant to suffer the penalty of
reclusion perpetua and to pay AAA (he sum of P50,000 as civil indemnity
and P50,OOO as moral damages.
,

.

The CA Ruling
',1

The appellate court confirmed that the store where appellant and' his
friends were engaged in: a drinking session was a mere 4 to 5 meters away
from the cemetery where the incident occurred. 'rhus, appellant failed to
satisfy the elements of alibi as a defense, as he was unable to prove that it
was physically impossible for him to be present at the scene of the crime.
The CA also gave credence to the testimony of AAA, after finding no ill
motive that would impel her to fabricate the charge.i Thus, it denied the
appeaJ and affirmed the ruling of the RTC in tolo.
Instead of simultaneously filing their respective supplemental briefs as
required by this Court,8 both parties adopted the briefs they had submitted to
the CA. We now make ~ final ruling on thecase.
.
1 Penned by Associate
Justice R()s~ari D. Carandang, and concurred in by Associate Justices Ramon R.
Garcia, and Manuel M. Barrios.
2 Penned by Presiding Judge Emma S. lnes-Parajas:
Docketed as Criminal Case Nos. 1~3919 and '1~3920;
(.'A rolla. pro 36-46.
.
J Revised
Penal Code, Art. 266-A. par. I.
·1 On account of the minority
of the rape victim. her real name is withheld find fictitious initials are used 10
represent her. If'eople F. Cabalquinto, 533 Phil. 703 (2006)].
.

~CA roito, p. 44.

6

.

7

CA rollo, p. 46.
Rollo. p. '4.

8

Resolution issued by the Second Division dated i4 September 2011, rollo, p. 26.

(373)SR

.

- more-

r

2

Our Ruling

We deny the appeal.
After a thorough review of the case records and the pleadings, we see
no reason to reverse the findings of the RTC, particularly wherein the CA
affirmed the said findings. The CA sufficiently disposed of appellant's
contention that what were inflicted upon the victim were "old healed
lacerations," viz:
x x x a showing of a recent and fresh 1)1inflicted hymenal
laceration is not indispensable
for the Prosecutiou to successfully
establish that AAA was taped in the evening of November 2, 2005. If at
all, the presence of old healed lacerations in AAA's hymen showed that
AAA is no longer a virgin ... but it does not negate that she was raped one
day before she was physically examined. Significantly, Dr. Guiang
testified that a woman who is no longer a virgin will not suffer any further
laceraLion in her hymen in case she engages in subsequent sexual
congresa' (Emphasis supplied.)

A freshly broken hymen is not an essential element of rape. 10 In rape
cases, medical evidence is merely corroborative. The prime consideration in
the prosecution of rape is the victim's testimony, not necessarily the medical
findings; a medical examination of the victim is not indispensable. I I
Appellant next insists that the testimony of AAA was "llipflopping."
However,
the purported
inconsistencies
during cross-examination
was
clarified on re-direct when, she reiterated that appellant had threatened her,
dragged her to a corner of the cemetery, and raped her on the night of 2
November 2005.12 In any case, it is doctrinally settled that the factual
findings of the trial court, especially on the credibility of the rape victim, are
accorded great weight and respect and will not be disturbed on ~ppeal.l3
,.
We concur in the finding of the CA that the minor inconsistencies in
this case do not detract
from the essential points in AAA's testiI11QJ1Y.
Notably, they even eliminate doubts that AAA wa~ coached or rehearsed.
Minor lapses are to be expected when a person is recounting details of a .
.
. r. I
.
traumatic. experience
too.painlu
to reca 11. 14

WHEREFORE,
the 29 December 2010 Decision of the Court of
Appeals in CA-G.R. CR-I{-ICNo. 03805 is hereby AFFIRMED.
CA Decision, /,0110, p. 16.
People v. Boromeo, G.R. No. 150501,3 June 2004, 430 SCRA 533.
" People v. Otos, G.R. No. 189821,23 March 2011,646 SCRA 380,383.
12Transcript of Stenographic Notes, 28 November 2006, pp. 6-7; cited in the Brief for the AccusedAppellant, CA rollo, p. 99.
'
'
13 People v. Abel/a, G.R. No. 177295,.6 January 201 n, 610 SCRA 19.
14People v. De Guzman, G.R. No .. 188352, 1 September 2010,629 SCRA 784.
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DECISION

REYES, J.:

This is an automatic appeal from the Decision 1 dated July 28, 2011 of
the Court of Appeals (CA) in CA-G.R. CR HC No. 03685.

The CA

affirmed the Decision 2 dated October 1, 2008 of the Regional Trial Court
(RTC), Pasig City, Branch 268, finding Arturo Lara (Lara) guilty beyond
reasonable doubt of robbery with homicide.

Additional member per Special Order No. 1274 dated July 30, 2012 vice Associate Justice Maria
Lourdes P.A. Sereno.
1
Penned by Associate Justice Japar B. Dimaampao, with Presiding Justice Andres B. Reyes, Jr. and
•
Associate Justice Jane Aurora C. Lantion, concurring; rolla, pp. 2-13.
2
Under the sala of Judge Amelia C. Manalastas; CA rolla, pp. 41-47.
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On June 14, 2001, an Information3 charging Lara with robbery with
homicide was filed with the RTC:

On or about May 31, 2001, in Pasig City, and within the jurisdiction of
this Honorable Court, the accused, armed with a gun, conspiring and
confederating together with one unidentified person who is still at-large,
and both of them mutually helping and aiding one another, with intent to
gain, and by means of force, violence and intimidation, did then and there
wilfully, unlawfully and feloniously take, steal and divest from Joselito M.
Bautista cash money amounting to P230,000.00 more or less and
belonging to San Sebastian Allied Services, Inc. represented by Enrique
Sumulong; that on the occasion of said robbery, the said accused, with
intent to kill, did then and there wilfully, unlawfully and feloniously
attack, assault, and shoot said Joselito M. Bautista with the said gun,
thereby inflicting upon the latter mortal wounds which directly caused his
death.
Contrary to law.4

Following Lara’s plea of not guilty, trial ensued. The prosecution
presented three (3) witnesses: Enrique Sumulong (Sumulong), SPO1
Bernard Cruz (SPO1 Cruz) and PO3 Efren Calix (PO3 Calix).

Sumulong testified that: (a) he was an accounting staff of San
Sebastian Allied Services, Inc. (San Sebastian); (b) on May 31, 2001 and at
around 9:00 in the morning, he withdrew the amount of P230,000.00 from
the Metrobank-Mabini Branch, Pasig City to defray the salaries of the
employees of San Sebastian; (c) in going to the bank, he rode a pick-up and
was accompanied by Virgilio Manacob (Manacob), Jeff Atie (Atie) and
Joselito Bautista (Bautista); (d) he placed the amount withdrawn in a black
bag and immediately left the bank; (e) at around 10:30 in the morning, while
they were at the intersection of Mercedes and Market Avenues, Pasig City,
Lara suddenly appeared at the front passenger side of the pick-up and
pointed a gun at him stating, “Akin na ang pera, iyong bag, nasaan?”; (f)
Bautista, who was seated at the back, shouted, “Wag mong ibigay”; (g)
heeding Bautista’s advice, he threw the bag in Bautista’s direction; (h) after
getting hold of the bag, Bautista alighted from the pick-up and ran; (i) seeing
3
4

Id. at 23-24.
Id. at 23.
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Bautista, Lara ran after him while firing his gun; (j) when he had the chance
to get out of the pick-up, he ran towards Mercedes Plaza and called up the
office of San Sebastian to relay the incident; (k) when he went back to where
the pick-up was parked, he went to the rear portion of the vehicle and saw
blood on the ground; (l) he was informed by one bystander that Bautista was
shot and the bag was taken away from him; (m) when barangay officials and
the police arrived, he and his two (2) other companions were brought to the
police station for investigation; (n) on June 7, 2001, while on his way to
Barangay Maybunga, Pasig City, he saw Lara walking along Dr. Pilapil
Street, Barangay San Miguel, Pasig City; (o) he alerted the police and Lara
was thereafter arrested; and (p) at the police station, he, Atie and Manacob
identified Lara as the one who shot and robbed them of San Sebastian’s
money.5

SPO1 Cruz testified that: (a) he was assigned at the Follow-Up Unit of
the Pasig City Police Station; (b) at around 7:55 in the evening of June 7,
2001, Sumulong went to the police station and informed him that he saw
Lara walking along Dr. Pilapil Street; (c) four (4) police officers and
Sumulong went to Dr. Pilapil Street where they saw Lara, who Sumulong
identified; (d) they then approached Lara and invited him for questioning;
(e) at the police station, Lara was placed in a line-up where he was positively
identified by Sumulong, Manacob and Atie; and (f) after being identified,
Lara was informed of his rights and subsequently detained.6

PO3 Calix testified that: (a) he was a member of the Criminal
Investigation Unit of the Pasig City Police Station; (b) on May 31, 2001, he
was informed of a robbery that took place at the corner of Mercedes and
Market Avenues, Pasig City; (c) he, together with three (3) other police
officers, proceeded to the crime scene; (d) upon arriving thereat, one of the
police officers who were able to respond ahead of them, handed to him
eleven (11) pieces of empty shells and six (6) deformed slugs of a 9mm
5
6

Id. at 42-43.
Id. at 43-44.
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pistol; (e) as part of his investigation, he interviewed Sumulong, Atie,
Manacob at the police station; and (f) before Bautista died, he was able to
interview Bautista at the hospital where the latter was brought after the
incident.7

In his defense, Lara testified that: (a) he was a plumber who resided at
Dr. Pilapil Street, San Miguel, Pasig City; (b) on May 31, 2001, he was at
his house, digging a sewer trench while his brother, Wilfredo, was
constructing a comfort room; (c) they were working from 8:00 in the
morning until 3:00 in the afternoon; (d) on June 7, 2001 and at around 7:00
in the evening, while he was at the house of one of his cousins, police
officers arrived and asked him if he was Arturo Lara; (e) after confirming
that he was Arturo Lara, the police officers asked him to go with them to the
Barangay Hall; (f) he voluntarily went with them and while inside the patrol
car, one of the policemen said, “You are lucky, we were able to caught you
in your house, if in another place we will kill you” (sic); (g) he was brought
to the police station and not the barangay hall as he was earlier told where
he was investigated for robbery with homicide; (h) when he told the police
that he was at home when the subject incident took place, the police
challenged him to produce witnesses; (i) when his witnesses arrived at the
station, one of the police officers told them to come back the following day;
(j) while he was at the police line-up holding a name plate, a police officer
told Sumulong and Atie, “Ituru nyo na yan at uuwi na tayo”; and (k) when
his witnesses arrived the following day, they were told that he will be
subjected to an inquest.8

To corroborate his testimony, Lara presented one of his neighbors,
Simplicia Delos Reyes. She testified that on May 31, 2001, while she was
manning her store, she saw Lara working on a sewer trench from 9:00 in the
morning to 5:00 in the afternoon.9 Lara also presented his sister, Edjosa
7
8
9

Id. at 44.
Id. at 44-45.
Id. at 46.
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Manalo, who testified that he was working on a sewer line the whole day of
May 31, 2001.10

On October 1, 2008, the RTC convicted Lara of robbery with
homicide in a Decision,11 the dispositive portion of which states:

WHEREFORE, premises considered, this Court finds the accused
ARTURO LARA Y Orbista GUILTY beyond reasonable doubt of the
crime of Robbery with Homicide, defined and penalized under Article 294
(1) as amended by Republic Act 7659, and is hereby sentenced to suffer
the penalty of imprisonment of reclusion perpetua, with all the accessory
penalties prescribed by law.
Accused is further ordered to indemnify the heirs of the deceased
the sum of Php50,000.00 as civil indemnity and Php230,000.00
representing the money carted by the said accused.
SO ORDERED.12

The RTC rejected Lara’s defense of alibi as follows:

The prosecution’s witness Enrique Sumulong positively identified accused
Arturo Lara as the person who carted away the payroll money of San
Sebastian Allied Services, Inc., on May 31, 2001 at around 10:30 o’clock
in the morning along the corner of Mercedez and Market Ave., Pasig City
and the one who shot Joselito Bautista which caused his instantaneous
death on the same day. As repeatedly held by the Supreme Court, “For
alibi to prosper, an accused must show he was at some other place for
such a period of time that it was impossible for him to have been at the
crime scene at the time of the commission of the crime” (People versus
Bano, 419 SCRA 697). Considering the proximity of the distance
between the place of the incident and the residence of the accused where
he allegedly stayed the whole day of May 31, 2001, it is not physically
impossible for him to be at the crime scene within the same barangay.
The positive identification of the accused which were categorical and
consistent and without any showing of ill motive on the part of the
eyewitnesses, should prevail over the alibi and denial of the accused
whose testimony was not substantiated by clear and convincing evidence
(People versus Aves 420 SCRA 259).13 (Emphasis supplied)

10
11
12
13

Id.
Id. at 41-47.
Id. at 47.
Id. at 46.
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On appeal, Lara pointed out several errors that supposedly attended
his conviction.

First, that he was arrested without a warrant under

circumstances that do not justify a warrantless arrest rendered void all
proceedings including those that led to his conviction. Second, he was not
assisted by counsel when the police placed him in a line-up to be identified
by the witnesses for the prosecution in violation of Section 12, Article III of
the Constitution. The police line-up is part of custodial investigation and his
right to counsel had already attached. Third, the prosecution failed to prove
his guilt beyond reasonable doubt. Specifically, the prosecution failed to
present a witness who actually saw him commit the alleged acts. Sumulong
merely presumed that he was the one who shot Bautista and who took the
bag of money from him. The physical description of Lara that Sumulong
gave to the police was different from the one he gave during the trial,
indicating that he did not have a fair glimpse of the perpetrator. Moreover,
this gives rise to the possibility that it was his unidentified companion who
shot Bautista and took possession of the money.

Hence, it cannot be

reasonably claimed that his conviction was attended with moral certainty.
Fourth, the trial court erred in discounting the testimony of his witnesses.
Without any showing that they were impelled by improper motives in
testifying in his favor, their testimonies should have been given the credence
they deserve. While his two (2) witnesses were his sister and neighbor, this
does not by itself suggest the existence of bias or impair their credibility.

The CA affirmed Lara’s conviction.

That Lara was supposedly

arrested without a warrant may not serve as a ground to invalidate the
proceedings leading to his conviction considering its belated invocation.
Any objections to the legality of the warrantless arrest should have been
raised in a motion to quash duly filed before the accused enters his plea;
otherwise, it is deemed waived. Further, that the accused was illegally
arrested is not a ground to set aside conviction duly arrived at and based on
evidence that sufficiently establishes culpability:
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Appellant’s avowal could hardly wash.
It is a shopworn doctrine that any objection involving a warrant of
arrest or the acquisition of jurisdiction over the person of an accused must
be made before he enters his plea, otherwise the objection is deemed
waived. In voluntarily submitting himself to the court by entering a plea,
instead of filing a motion to quash the information for lack of jurisdiction
over his person, accused-appellant is deemed to have waived his right to
assail the legality of his arrest. Applying the foregoing jurisprudential
touchstone, appellant is estopped from questioning the validity of his
arrest since he never raised this issue before arraignment or moved to
quash the Information.
What is more, the illegal arrest of an accused is not sufficient cause
for setting aside a valid judgment rendered upon a sufficient complaint
after trial free from error. The warrantless arrest, even if illegal, cannot
render void all other proceedings including those leading to the conviction
of the appellants and his co-accused, nor can the state be deprived of its
right to convict the guilty when all the facts on record point to their
culpability.14 (Citations omitted)

As to whether the identification of Lara during the police line-up is
inadmissible as his right to counsel was violated, the CA ruled that there was
no legal compulsion to afford him a counsel during a police line-up since the
latter is not part of custodial investigation.

Appellant’s assertion that he was under custodial investigation at
the time he was identified in a police line-up and therefore had the right to
counsel does not hold water. Ingrained in our jurisdiction is the rule that
an accused is not entitled to the assistance of counsel in a police line-up
considering that such is usually not a part of custodial investigation. An
exception to this rule is when the accused had been the focus of police
attention at the start of the investigation. In the case at bench, appellant
was identified in a police line-up by prosecution witnesses from a group of
persons gathered for the purpose. However, there was no proof that
appellant was interrogated at all or that a statement or confession was
extracted from him. A priori, We refuse to hearken to appellant’s hollow
cry that he was deprived of his constitutional right to counsel given the
hard fact that during the police line-up, the accusatory process had not yet
commenced.
Assuming ex hypothesi that appellant was subjected to
interrogation sans counsel during the police line-up, it does not in any way
affect his culpability. Any allegation of violation of rights during
custodial investigation is relevant and material only to cases in which an
extrajudicial admission or confession extracted from the accused becomes
the basis of their conviction. Here, appellant was convicted based on the
testimony of a prosecution witness and not on his alleged uncounseled
confession or admission.15 (Citations omitted)
14
15

Rollo, p. 5.
Id. at 5-6.
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The CA addressed Lara’s claim that the prosecution’s failure to
present a witness who actually saw him commit the crime charged as
follows:

Third. Appellant takes umbrage at the alleged failure of the
prosecution to present an eyewitness to prove that he shot the victim and
took the money.
Such posture is unpersuasive.
Contrary to appellant’s assertion, prosecution witness Sumulong
actually saw him shoot Bautista, the victim. Sumulong vividly recounted,
viz:
“Q

A

When you said that “tinutukan ka”, aside from this
act was there any other words spoken by this
person?
There was, sir.

Q
A

What did he say?
“Nasaan ang bag ilabas mo yung pera”, sir.

Q

Where were you looking when this person
approached you?
I was looking at his face, sir.

A
Q
A

And upon hearing those words, what did you do?
I put out the money, sir, because I got afraid at that
time.

Q

Did you hand over the black bag containing the
money to him?
No, sir, because one of my companion(s) shouted
not to give the money or the bag so I immediately
threw away the bag at the back seat, sir.

A

Q
A
Q

A

Q
A

And how long approximately was that person
standing by your car window?
Five (5) to ten (10) minutes, sir.
And after you have thrown the black bag containing
money to the back of the vehicle, what did that
person do?
I saw Joey alight(ed) from the vehicle carrying the
bag and ran away, sir, and I also saw somebody
shoot a gun?
Who was firing the gun?
The one who held-up us, sir.

Decision
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Q
A

By how, do you know his name?
No, sir.

Q

But if you can see him again, (were) you be able to
recognize him?
Yes, sir.

A
Q
A
Q

A
Q

If he is in the courtroom, will you be able to
recognize him?
Yes, sir.
Please look around and please tell this Honorable
Court whether indeed the person you saw holding
you up at that time is in court?
Yes, sir.
Will you please stand up and tap his shoulder to
identify him?

Interpreter:
The witness tap the shoulder of a person sitting on
the first bench of the courtroom wearing yellow t-shirt and
black pants who when ask identify himself as Arturo Lara
(sic).
Q

A

Q
A

And when as you said Joey got the bag. Alighted
from the vehicle and ran away with it, what did
the accused do? (sic)
He shot Joey while running around our vehicle,
sir.
Around how many shots according to your
recollection were fired?
There were several shots, more or less nine (9)
shots, sir.
xxx

“Q

A

Q

A
Q
A

x x x[”]

So, you did not personally notice what had
transpired or happened after you stepped down from
the Nissan pick-up, that is correct?
There was, sir, my companion Joselito Bautista
was shot.
When you heard the gunfire, you were already
proceeding towards that store to call your office by
phone, that is correct?
Not yet, sir, we were still inside the vehicle.
And was Joselito Bautista at the rear of the Nissan
Sentra when you heard this gunfire?
Yes, sir.
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And so he was at the back, so the shooter was also
at the back of the vehicle, that is correct?
Yes, sir, he went towards the rear portion of the
vehicle, he followed Joselito Bautista and shot
him.

A

So, to be clear, when Joselito Bautista ran to the
rear, this alleged holdup(p)er followed him?
Yes, sir.

Q
A

And that was the time(,) you heard this gunfire?
Yes, sir.

Q

So, you did not personally see who fired that
firearm?
Because at that time he was the one holding the
gun, sir.

A

Q

A

So, you are presuming that he was the one who
fired the gun because he was holding the gun, am I
correct?
Yes, sir.”

xxxx
Under Section 4, Rule 133, of the Rules of Court, circumstantial
evidence is sufficient for conviction if the following requisites concur:
(a)
(b)
(c)

There is more than one circumstance;
The facts from which the inferences are derived are proven;
and
The combination of all the circumstances is such as to
produce a conviction beyond reasonable doubt.

Here, the following circumstantial evidence are tellingly sufficient
to prove that the guilt of appellant is beyond reasonable doubt, viz:
1.

2.
3.
4.
5.
6.

16

While the vehicle was at the intersection of Mercedes and Market
Avenues, Pasig City, appellant suddenly emerged and pointed a
gun at prosecution witness Sumulong, demanding from him to
produce the bag containing the money[.]
Prosecution witness Sumulong threw the bag to the victim who
was then seated at the backseat of the vehicle.
The victim alighted from vehicle carrying the bag.
Appellant chased and fired several shots at the victim.
The victim sustained several gunshot wounds.
The police officers recovered from the scene of the crime six
(Citations omitted and emphasis
deformed empty shells.16
supplied)

Id. at 7-11.
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Finally, the CA found that Lara’s alibi failed to convince.
Specifically:

Deeply embedded in our jurisprudence is the rule that positive
identification of the accused, where categorical and consistent, without
any showing of ill motive on the part of the eyewitness testifying, should
prevail over the alibi and denial of appellants, whose testimonies are not
substantiated by clear and convincing evidence.
All the more, to establish alibi the accused must prove (a) that he
was present at another place at the time of the perpetration of the crime,
and (b) that it was physically impossible for him to be at the scene of the
crime. Physical impossibility “refers to the distance between the place
where the accused was when the crime transpired and the place where it
was committed, as well as the facility of access between the two places.
Appellant miserably failed to prove the physical impossibility of his
presence at the locus criminis at the time of the perpetration of the
felonious act. He himself admitted that his house was just a stone’s throw
(about three minutes away) from the crime scene.17 (Citations omitted)

In a Resolution18 dated February 1, 2012, this Court accepted the
appeal as the penalty imposed was reclusion perpetua and the parties were
afforded an opportunity to file their supplemental briefs.

Both parties

waived their right to do so, stating that they would adopt the allegations in
their respective briefs that they filed with the CA.

Issues

The present review of Lara’s conviction for robbery with homicide
gives rise to the following issues:

a.

whether the identification made by Sumulong, Atie and
Manacob in the police line-up is inadmissible because Lara
stood therein without the assistance of counsel;

b.

whether Lara’s supposedly illegal arrest may be raised for the
first time on appeal for the purpose of nullifying his conviction;

c.

17
18

whether there is sufficient evidence to convict Lara; and

Id. at 11-12.
Id. at 19-20.
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whether Lara’s alibi can be given credence so as to exonerate
him from the crime charged.

Our Ruling

This Court resolves to deny the appeal.

I

Jurisdiction over the person of the accused may be acquired through
compulsory process such as a warrant of arrest or through his voluntary
appearance, such as when he surrenders to the police or to the court.19 Any
objection to the arrest or acquisition of jurisdiction over the person of the
accused must be made before he enters his plea, otherwise the objection is
deemed waived. An accused submits to the jurisdiction of the trial court
upon entering a plea and participating actively in the trial and this precludes
him invoking any irregularities that may have attended his arrest.20
Furthermore, the illegal arrest of an accused is not a sufficient ground to
reverse and set aside a conviction that was arrived upon a complaint duly
filed and a trial conducted without error.21 As Section 9, Rule 117 of the
Revised Rules of Criminal Procedure provides:

Sec. 9. Failure to move to quash or to allege any ground therefor.
— The failure of the accused to assert any ground of a motion to quash
before he pleads to the complaint or information, either because he did not
file a motion to quash or failed to allege the same in said motion, shall be
deemed a waiver of any objections except those based on the grounds
provided for in paragraphs (a), (b), (g) and (i) of Section 3 of this Rule.

19
20
21

Miranda v. Tuliao, 520 Phil. 907, 917 (2006).
See People v. Ayangao, 471 Phil. 379, 387-388 (2004).
See Rebellion v. People, G.R. No. 175700, July 5, 2010, 623 SCRA 343, 348.
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II

Contrary to Lara’s claim, that he was not provided with counsel when
he was placed in a police line-up did not invalidate the proceedings leading
to his conviction. That he stood at the police line-up without the assistance
of counsel did not render Sumulong’s identification of Lara inadmissible.
The right to counsel is deemed to have arisen at the precise moment
custodial investigation begins and being made to stand in a police line-up is
not the starting point or a part of custodial investigation. As this Court
previously ruled in People v. Amestuzo:22

The contention is not meritorious. The guarantees of Sec. 12 (1),
Art. III of the 1987 Constitution, or the so-called Miranda rights, may be
invoked only by a person while he is under custodial investigation.
Custodial investigation starts when the police investigation is no longer a
general inquiry into an unsolved crime but has begun to focus on a
particular suspect taken into custody by the police who starts the
interrogation and propounds questions to the person to elicit incriminating
statements. Police line-up is not part of the custodial investigation; hence,
the right to counsel guaranteed by the Constitution cannot yet be invoked
at this stage. This was settled in the case of People vs. Lamsing and in the
more recent case of People vs. Salvatierra. The right to be assisted by
counsel attaches only during custodial investigation and cannot be claimed
by the accused during identification in a police line-up because it is not
part of the custodial investigation process. This is because during a police
line-up, the process has not yet shifted from the investigatory to the
accusatory and it is usually the witness or the complainant who is
interrogated and who gives a statement in the course of the line-up.23
(Citations omitted)

III

It is apparent from the assailed decision of the CA that the finding of
guilt against Lara is based on circumstantial evidence. The CA allegedly
erred in this wise considering that only direct and not circumstantial
evidence can overcome the presumption of innocence.

22
23

413 Phil. 500 (2001).
Id. at 508-509.
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However, well-settled is the rule that direct evidence of the
commission of the crime is not the only matrix wherefrom a trial court may
draw its conclusion and finding of guilt. Even in the absence of direct
evidence, conviction can be had if the established circumstances constitute
an unbroken chain, consistent with each other and to the hypothesis that the
accused is guilty, to the exclusion of all other hypothesis that he is not.24

Under Section 4, Rule 133 of the Revised Rules on Criminal
Procedure, circumstantial evidence sufficed to convict upon the concurrence
of the following requisites: (a) there is more than one circumstance; (b) the
facts from which the inferences are derived are proven; and (c) the
combination of all the circumstances is such as to produce a conviction
beyond reasonable doubt.

It is not only by direct evidence that an accused may be convicted of
the crime for which he is charged. Resort to circumstantial evidence is
essential since to insist on direct testimony would, in many cases, result in
setting felons free and denying proper protection to the community.25

As the CA correctly ruled, the following circumstances established by
the evidence for the prosecution strongly indicate Lara’s guilt: (a) while the
vehicle Sumulong, Atie, Manacob and Bautista were riding was at the
intersection of Mercedes and Market Avenues, he appeared at the front
passenger side thereof armed with a gun; (b) while pointing the gun at
Sumulong who was at the front passenger seat, Lara demanded that
Sumulong give him the bag containing the money; (c) instead of giving the
bag to Lara, Sumulong gave it to Bautista who was seated at the back of the
pick-up; (d) when Bautista got hold of the bag, he alighted and ran towards
the back of the pick-up; (e) Lara ran after Bautista and while doing so, fired
his gun at Bautista’s direction; (f) Bautista sustained several gunshot
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wounds; and (g) Bautista’s blood was on the crime scene and empty shells
were recovered therefrom.

Indeed, in cases of robbery with homicide, the taking of personal
property with intent to gain must itself be established beyond reasonable
doubt. Conclusive evidence proving the physical act of asportation by the
accused must be presented by the prosecution. It must be shown that the
original criminal design of the culprit was robbery and the homicide was
perpetrated with a view to the consummation of the robbery by reason or on
the occasion of the robbery.26 The mere presence of the accused at the crime
scene is not enough to implicate him. It is essential to prove the intent to rob
and the use of violence was necessary to realize such intent.

In this case, Lara’s intent to gain is proven by Sumulong’s positive
narration that it was Lara who pointed the gun at him and demanded that the
bag containing the money be turned over to him. That Lara resorted to
violence in order to actualize his intent to gain is proven by Sumulong’s
testimony that he saw Lara fire the gun at the direction of Bautista, who was
running away from the pick-up in order to prevent Lara from taking
possession of the money.

Notably, the incident took place in broad daylight and in the middle of
a street. Thus, where considerations of visibility are favorable and the
witness does not appear to be biased against the accused, his or her
assertions as to the identity of the malefactor should be normally accepted.27
Lara did not allege, much less, convincingly demonstrate that Sumulong was
impelled by improper or malicious motives to impute upon him, however
perjurious, such a serious charge. Thus, his testimony, which the trial court
found to be forthright and credible, is worthy of full faith and credit and
should not be disturbed. If an accused had nothing to do with the crime, it is
against the natural order of events and of human nature and against the
26
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presumption of good faith that a prosecution witness would falsely testify
against the former.28

IV

In view of Sumulong’s positive identification of Lara, the CA was
correct in denying Lara’s alibi outright.

It is well-settled that positive

identification prevails over alibi, which is inherently a weak defense. Such
is the rule, for as a defense, alibi is easy to concoct, and difficult to
disapprove.29

Moreover, in order for the defense of alibi to prosper, it is not enough
to prove that the accused was somewhere else when the offense was
committed, but it must likewise be demonstrated that he was so far away that
it was not possible for him to have been physically present at the place of the
crime or its immediate vicinity at the time of its commission. Due to its
doubtful nature, alibi must be supported by clear and convincing proof.

In this case, the proximity of Lara’s house at the scene of the crime
wholly negates his alibi. Assuming as true Lara’s claim and that of his
witnesses that he was digging a sewer trench on the day of the incident, it is
possible that his witnesses may not have noticed him leaving and returning
given that the distance between his house and the place where the subject
incident took place can be negotiated, even by walking, in just a matter of
minutes. Simply put, Lara and his witnesses failed to prove that it is wellnigh impossible for him to be at the scene of the crime.

In fine, the assailed decision of the CA is affirmed in all respects.
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WHEREFORE, premises considered, the Decision dated July 28,

2011 of the Court of Appeals in CA-G.R. CR HC No. 03685 is hereby
AFFIRMED.

SO ORDERED.

Associate Justice

WE CONCUR:

ANTONIO T. CA
Senior Associate Justice
Chairperson, Second Division

Q/WlO{J~
ARTURO D. BRION
Associate Justice
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I certify that the conclusions in the above Decision had been reached
in consultation before the case was assigned to the writer of the opinion of
the Court's Division.
4-------,./

ANTONIO T. CARPIO
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The Judiciary Act of 1948, as amended)
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EN BANC

[A.M. No. MTJ-98-1144. July 22, 1998]

FLORIDE DAWA, NORALIZ L. JORGENSEN, FEMENINA LAZARO-BARRETO,
complainants, vs. Judge ARMANDO C. DE ASA, Metropolitan Trial Court,
Branch 51, Caloocan City, respondent.

[A.M. No. MTJ-98-1148. July 22, 1998]

Clerk of Court MONA LISA A. BUENCAMINO, complainant, vs. Judge
ARMANDO C. DE ASA Metropolitan Trial Court, Branch 51, Caloocan City,
respondent.
DECISION
PER CURIAM:

Armando C. de Asa, the presiding judge of Branch 51 and acting executive judge of the
Metropolitan Trial Court of Caloocan City, was charged with “sexual harassment and/or acts of
lasciviousness” in a letter-complaint[1] dated August 15, 1997, filed by Floride Dawa,[2] Feminina
Lazaro-Barreto[3] and Noraliz L. Jorgensen.[4] In view of the allegations in the Complaint, this Court,
in a Resolution dated December 10, 1997, placed respondent judge under preventive suspension;
and referred the case to retired Justice Romulo S. Quimbo, a consultant of the Office of the Court
Administrator, for investigation, report and recommendation.[5]
Meanwhile, Atty. Mona Lisa A. Buencamino,[6] who assisted the aforementioned complainants,
also filed, on September 5, 1997, an affidavit-complaint[7] against Judge Armando C. de Asa, for
“sexual harassment under Republic Act No. 7877/acts of lasciviousness, grave or serious
misconduct, and [for] violation [of] the high standard of moral[s] demanded by judicial ethics x x
x.” In our Resolution dated March 18, 1998,[8] we resolved to consolidate her Complaint with the
earlier one and to refer it likewise to Justice Romulo S. Quimbo for inclusion in his investigation,
report and recommendation.
After conducting a thorough investigation, the investigating officer submitted his Report, dated
March 16, 1998, which contained the following exhaustive and detailed summary of the testimonies
of the witnesses for both the complainants and the respondent:
“1. Floride Y. Dawa is a 24 year-old single girl employed as a stenographic reporter in Branch 52 of the
Metropolitan Trial Court (MeTC for brevity) of Caloocan City. She affirmed under oath the sworn statement
(Exhibit A, Record, pp. 2-3 of the Record) she executed August 15, 1997. She related that on August 8, 1997,
while on her way to the ladies’ toilet, she had seen respondent, Judge Armando C. de Asa, talking with a man
at the backdoor of his chamber. Out of respect for respondent, being the Acting Executive Judge of the

10/7/2014 10:55 AM

Dawa vs De Asa : MTJ-98-1144 : July 22, 1998 : Per Curiam : En Banc

2 of 14

http://sc.judiciary.gov.ph/jurisprudence/1998/jul1998/am_mtj_98_1144.htm

MeTC, she had nodded to him before entering the ladies comfort room. When she emerged from the same,
she saw that respondent was still at the backdoor of his office although this time he was alone. Upon seeing
Dawa, respondent casually asked her whether the toilet was clean. She answered that it was dirty.
Respondent called her and she approached him. When she neared the respondent, the latter put his arm on
her shoulder and led her into his chamber. Once inside and while she was standing near the edge of
respondent’s office table, he placed his arm around her shoulder and suddenly held her jaw and kissed her on
the lips.
Dawa was taken by surprise and was shocked by the act of the respondent. Before she could recover herself,
respondent once again held her shoulder and chin and kissed her on lips. She forcibly pushed the respondent
away. Respondent asked her where she lived and with whom but she hurriedly left respondent’s office.
Upon Dawa’s return to the staff room of Branch 52, Maria Teresa Carpio, who also works in Branch 52 asked
her what the matter was because she noticed that Dawa looked dazed (‘tulala’). She first said that nothing
was the matter but upon [Carpio’s] insistent questioning, she haltingly related her harrowing experience in
respondent’s office.
That same day, she related the incident to Judge Delfina Hernandez-Santiago, the presiding judge of Branch 52
who, although [she] was then on leave, had gone to her office on the invitation of Danilo Silverio, one of her
coworkers in Branch 52, who was celebrating his birthday. Judge Santiago, after listening to Dawa’s story,
advised her to go home and relate the incident to her parents before deciding to do anything further. Dawa
went home but did not tell her parents who were sickly. Instead, she told her sister.
The next Tuesday (she had absented herself on Monday), Dawa went to see Atty. Mona Lisa Buencamino, the
Clerk of Court, and related her story. She was told that she was not respondent’s first victim but that Noraliz
Jorgensen and the Clerk of Court herself had been objects of respondent’s amorous advances.
Dawa saw Noraliz Jorgensen. The latter assured her that if Dawa would file a complaint, she would follow
suit.
Dawa and Jorgensen decided to file charges against the respondent. Upon the advice of Atty. Buencamino,
the two complainants saw Atty. Calalang, a city councilor. The latter advised them to go to the police and
have their complaints entered in the police blotter. Calalang brought them to the office of Councilor
Manlapig, a former police colonel. The latter called for a police investigator and SPO2 Rey Domingo came
and interviewed them. That same afternoon, the two complainants went to the police station to have their
complaints recorded in the police blotter (Exhibits 7 and 7-A; Record, pp. 16-17).
Dawa came to the Supreme Court with Atty. Buencamino, Noraliz Jorgensen and Femenina Lazaro-Barreto
where they filed the letter-complaint (Exhibit “X”).
Respondent personally cross-examined Dawa. She insisted on her story although she admitted that respondent
had gone to Branch 52 that same day.
2. Noraliz L. Jorgensen is 28 years old and married to a policeman. She affirmed under oath her sworn
statement (Exhibit C, pp. 6-7 of the Record). The following is her story:
Jorgensen was and still is a casual employee in the Office of the Mayor of Caloocan City and detailed to the
Office of the Clerk of Court, (OCC for short), MeTC, Caloocan City. Among her duties was the preparation
and follow up of the payrolls for RATA and gasoline allowances of the Metropolitan Trial Judges. Upon the
approval of said payrolls, it was her duty to receive the cash from the cashier and deliver them to the
individual judges.
Sometime on January 3, 1997, at about 10:00 o’clock in the morning, she had gone to the office of respondent
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Judge Armando C. de Asa, who presides Branch 51 of the Court, for the purpose of securing his signature on
the payroll for the judges’ allowances. Upon entering the respondent’s office, the latter approached her and
suddenly kissed her on the cheek. Jorgensen immediately left respondent’s office after having secured his
signature on the payroll.
Again, on March 31, 1997, at about 2:00 o’clock in the afternoon, Jorgensen had returned to the respondent’s
office to deliver the cash representing his allowances for the months of January, February and March. Upon
entering the respondent’s office, the latter immediately stood up, held her two arms, and suddenly kissed her
and licked her left ear, saying “I love you”. Jorgensen was surprised and afraid. She asked respondent,
“Judge, what is this”, at the same time endeavoring to free herself from his hold but she could not because his
grip was strong. Respondent then said, “Don’t make noise lest we be heard outside”. At the same time,
respondent held her jaw and kissed her on lips. He said, “Open your mouth” as her continued to hug and kiss
her while she tried to free herself. He did not heed her pleas although she was then trembling with fear.
On May 26, 1997, Jorgensen again entered respondent’s office to secure his signature on the payroll for June.
Again he kissed her before he signed it. After he had signed the payroll, respondent invited Jorgensen to eat
with him at the Max Restaurant on EDSA the next Saturday. When she asked him why he was inviting her, he
answered, “You are no longer a child, you ought to know”.
Jorgensen could only cry. She asked Atty. Buencamino not to send her again to the respondent and she told
Buencamino of what had happened to her. Atty. Buencamino told Jorgensen that if she wanted to complain,
Buencamino would support her. Jorgensen was afraid that nothing would come out of any complaint because
respondent was a Judge and powerful.
On August 4, 1997, having delivered the allowances of all judges except the respondent, Jorgensen tried to
look for someone who could deliver the money to him but she could find no one. So she waited until she
knew that someone else was inside respondent’s office. At about 3:00 o’clock, while Roderick Corral was
inside respondent’s office, she entered but respondent immediately threw to Corral the paper he had brought
for his signature, in effect dismissing him. Corral immediately stepped out leaving Jorgensen alone in
respondent’s chambers. When they were alone, respondent stood up and held Jorgensen’s jaw kissing her on
her lips at the same time saying “Open your mouth”. Jorgensen immediately left respondent’s office in tears.
On August 8, 1997, Jorgensen learned that Floride Dawa, a stenographer in Branch 52, was the latest victim of
the respondent. Jorgensen reported her experience to Judge Santiago, the Executive Judge, and she informed
the good judge that she was ready to file a complaint against respondent in order to obtain justice.
Respondent personally cross examined Jorgensen who admitted that before August, 1997, she had gone to
respondent’s office with Baby Mapue in response to his call and while there they were shown an anonymous
letter (Exhibit 2) which mentioned [the] alleged misconduct on her part.
3. Femenina Lazaro-Barreto is a thirty-year old married woman who is a Court Stenographer II in Branch 53
of the Caloocan City MeTC. During her direct examination by Atty. Roberto Abad, she identified her sworn
statement (Exhibit E found on pp. 4-5 of the Record).
On July 22, 1997, she was assigned to Branch 51 because Judge Romanito Amatong of Branch 53 was on
leave. While attending the session at Branch 51, respondent dictated an “Order” in open court. Her
stenographic notes are found in Exhibit “F”. She transcribed these notes (Exhibits F-1) and left them with the
Branch Clerk Gina Amatong. When she returned after lunch, Gina told her there were some corrections so
she again typed and submitted Exhibit “F-2”. After typing one more draft (Exhibit F-3), she brought the final
draft (Exhibit F-4) to respondent’s office for his signature. After respondent signed the “Order”, he stood up
and while Barreto was looking at the “Order”, he held her chin and kissed her. Barreto asked, “What are you
doing?” Respondent kissed her again and tapped her shoulder saying, “Sigue na, Nina. Okay na,” dismissing
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her. Barreto went out of the office and wiped her lips with her hand. Margo, a stenographer in Branch 51 saw
her. She did not relate the incident to her husband but he learned about it from the newspapers.
4. Atty. Mona Lisa A. Buencamino is an unmarried forty-year-old lawyer who is presently the Clerk of
Court of Caloocan City MeTC. Her first appointment was on June 18, 1987 as Branch Clerk of Court for
Branch 51, presided by Judge Filemon Mendoza, now retired. After she became a lawyer in 1996, she was
promoted to her present position as Clerk of Court.
Buencamino is acquainted with the three complainants. She first came to know Jorgensen when she assumed
office as Clerk of Court because Jorgensen was detailed to her office. She had known Barreto since 1992 or
1993 and she personally came to know Dawa when the latter, accompanied by Jorgensen, approached her on
August 12, 1997 and related her harrowing experience in the office of respondent. Jorgensen herself related
similar experiences. Buencamino advised the two ladies that she would refer that matter to Judge Santiago,
the executive judge, who was then on leave. She reasoned that being a woman and the executive judge, Judge
Santiago would understand the complainant’s situation. Dawa and Jorgensen told Atty. Buencamino that they
had already seen Judge Santiago and the latter had advised them to consult their families before taking any
step. They further told the Clerk of Court that they had consulted their families and were decided to file an
administrative case against respondent judge. At this juncture, sheriff Noli Calalang informed the
complainants Dawa and Jorgensen that his brother, Councilor Gil Calalang, was willing to help them.
On August 13, 1997, at about 1:30 o’clock in the afternoon, complainants Dawa and Jorgensen were advised
that Atty. Gil Calalang was in his office. Buencamino and the two complainants proceeded to Calalang’s
office who, after hearing their stories, advised them to report the matter to the police. Atty. Calalang was
willing to handle their case provided permission was obtained from Mayor Malonzo. Buencamino and the two
complainants were brought to the office of Councilor Manlapig, a former police colonel, and there they were
interviewed by SPO2 Santiago. The latter asked what cases could be filed against the judge and Atty.
Buencamino answered that a case for violation of the new “Anti-Sexual Harassment Law” or for Acts of
Lasciviousness under the Penal Code could be filed against respondent. At 5:30 o’clock that same afternoon,
Dawa and Jorgensen repaired to the Caloocan Police Station to have their complaints logged (Exhibits 7 and
7-A; Record; pp. 46-47).
On August 14, 1997, Feminina Lazaro-Barreto, accompanied by her sister, saw Atty. Buencamino and told her
that she, too, was one of respondent’s victims. Ms. Barreto decided to file an administrative charge against
respondent and requested David Maniquis, the deputy clerk of court, to accompany her to the police station to
have her complaint recorded. (Exhibits 7-B and 7-C, Record, pp. 48-49).
Buencamino admitted that she had accompanied the three complainants to the Office of the Court
Administrator to file the present case. Upon request of Atty. Perez of the Office of the Court Administrator,
she had administered the oaths of the three complainants and had signed the original complaint.
5. Cielito M. Mapue, 33 years old, married and employed as Clerk III, OCC, MeTC, Caloocan City, took the
stand for the complainants to corroborate their testimonies. She declared that -She was in charge of releasing the cash bonds to the bondsmen when they were no longer needed. In this
connection, she had to prepare the vouchers and the breakdown of checks and she had to go to the office of
the respondent in order to secure his signature. In 1997, she remembers having been requested once by
Jorgensen to bring a payroll for the signature of respondent. After respondent signed the documents she had
brought to him, respondent stood up, went around his table and abruptly kissed her. She immediately left with
Emily Rose Clemente, staff member of Branch 51 and never again went to see respondent alone. Mapue
admitted that she and Jorgensen had been called by respondent in relation to a complaint of Judge Santiago.
Asked by respondent where he had kissed her, she retorted in the vernacular, “Sa bibig, hindi mo ba
natatanda-an?” Made to explain why she had not complained, she answered that she did not want anyone to
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know. As a matter of fact, her husband did not know of the incident even as she was testifying.
6. Maria Teresa G. Carpio, 37 years old, married, a casual employee of the City Mayor’s office and detailed
to Branch 52 of the MeTC had the following to say:
She had known Floride Dawa to be a happy girl. On August 8, 1997, she was rather in good spirits because it
was the birthday of one of their officemates and there was some sort of a party. At about 10:00 o’clock that
morning, Dawa had gone to the women’s comfort room. When Dawa returned a few minutes later, Carpio
noticed that she was pale and fidgety. She kept wringing her hands and was on the verge of tears. Carpio
asked her what the matter was but Dawa answered that nothing was the matter. After some prodding, Carpio
asked Dawa to go with her to the court room and there asked what really the matter was as she was no longer
her gay self. Dawa cried and told the story of how the respondent had twice kissed her on the lips.
At lunch time, Judge Delfina H. Santiago, the presiding judge of Branch 52, came to join the birthday party.
She was told by Esper Cabiling, another stenographer in Branch 52, that Floride Dawa wanted to see her in
private. Judge Santiago brought Dawa to her private chambers.
On cross examination, Carpio admitted that respondent appeared at Branch 52 and asked if everything was
okay, at which juncture, Dawa, accompanied by Rowena Martin, went to the courtroom.
7. David Maniquiz, deputy clerk of court, Caloocan City MeTC, declared that on August 14, 1997, he had
been requested by Femenina L. Barreto, to accompany her to police headquarters to lodge a complaint against
the respondent. Noli Calalang, Joselito Bedana, Noraliz Jorgensen and Floride Dawa were with them in the
police station.
8. Ma. Victoria Soriano-Cruz, an interpreter in respondent’s court, was originally reluctant to testify. She,
however, appeared in the afternoon of February 18, 1998, to give testimony. She declared that she knew the
complaints and that she [was] directly under the respondent who preside[d] Branch 51. On August 12, 1997,
she learned from others that Floride Dawa was kissed by the respondent. She also learned that Jorgensen had
also been kissed by respondent. She admitted that the respondent has the inclination for imposing fines on
employees who were late or made mistakes. She identified Exhibit “G” as an order where [sic] requiring her
to pay a fine.
9. Judge Delfina Hernandez Santiago the presiding judge of Branch 52, Metropolitan Trial Court of
Caloocan City, was the last witness to testify for the complainants. The following is her story:
She had been sick and had been on leave since March of last year. For this reason, the respondent, who had
been designated Vice Executive Judge, had to act in her stead.
Judge Santiago affirmed the contents of a verified eight-page letter (Exhibit I, I-1 to I-7; Record, pp. 17-24)
which she had sent to the Court Administrator. This was submitted as her direct testimony.
In her letter, Judge Santiago stated that five ladies had unburdened themselves to her not only in her capacity
as executive judge but because she was a woman. On Friday, August 8, 1997, she had gone to her office
because she had been invited to lunch by birthday celebrants, Danilo Silverio and Esperancilla Kabiling. Upon
her arrival, Ms. Kabiling had approached her and told her that Floride Dawa, one of her stenographers,
urgently wanted to tell her something in confidence. Dawa entered the judge’s office “red[-]eyed, red-faced
and with a shiny nose”. She kept clasping and unclasping her hands and could not stand still. She spoke in an
incoherent and shaking voice which Judge Santiago could scarcely understand. She asked Dawa to sit down
and compose herself. Dawa sat down and began to cry, so that her story could hardly be understood.
Between sobs, the judge was able to piece out the fact that Dawa had been embraced and forcibly kissed
twice on her lips by the respondent sometime that morning.
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Dawa sought Judge Santiago’s help to transfer to another court and she wanted her to talk to the respondent in
order that the incident would not be repeated. Judge Santiago could not promise Dawa but she advised her to
go home as she obviously was not herself. She further advised Dawa to think the matter over during the
weekend and to talk to her parents about it. Judge Santiago promised to talk to Dawa again the next week.
After Dawa had left, Judge Santiago learned that Noraliz Jorgensen, a casual employee detailed to the OCC
had had the same experience. To verify the truth, the judge went to the Office of the Clerk of Court and
bluntly asked Noraliz Jorgensen whether it was true that she had been kissed by the respondent. Noraliz
blushed and became red[-]eyed and told the judge of the several instances that the respondent had forcibly
embraced and kissed her on the lips.
Judge Santiago sought out Judge Belen Ortiz who presides Branch 49. She related the stories of Dawa and
Noraliz and asked Judge Ortiz whether she know of anyone from her branch who may have undergone the
same experience. Judge Ortiz asked Jean Marie Lazo and the latter told them that there was one instance
when she and Zenaida Reyes, another employee of the court, were seated on a bench near the door of their
court and respondent sat between them and placed his arms on their shoulders and kissed them both on the
cheeks. Jorgensen informed Judge Santiago that if Dawa would complain, she too would file a complaint.
Judge Santiago advised her to seek the counsel of her parents and her husband and to see her again the next
week.
In the afternoon of August 13, 1997, Femenina Lazaro-Barreto, a court stenographer in Branch 53,
accompanied by her sister, Jean Marie, came to see Judge Santiago. Femenina confessed to Judge Santiago
that she, too, had been kissed and embraced by the respondent twice. In between sobs and with her
handkerchief almost torn to shreds by her shaking hands, she related how she had harbored her shame in
silence and her guilt at not being able to tell her husband.
That same week, Atty. Mona Lisa Buencamino also related her own story to Judge Santiago – how she was
forcibly embraced and kissed on the lips by the respondent.
Mrs. Maria Victoria Cruz was the last one to tell Judge Santiago about the instances that the respondent had
kissed her on her cheeks. Mrs. Cruz sought the assistance of Judge Santiago to transfer to another branch to
escape the respondent."[9]
The investigating justice summarized the testimonies of respondent’s witnesses in this wise:
“1. Arniel Apostol, is 38 years old, married and the sheriff in respondent’s branch. He affirmed the
contents of his sworn statement (Exhibits 9 and 9-A; Record, pp. 56-57). He declared that he had been with
the MeTC, Caloocan City, since 1980. In 1995, he was detailed to Branch 51 and later became its permanent
sheriff.
In his sworn statement, Apostol declared that the respondent was an official who was faithful to his job. He
observed office hours religiously. He was friendly and helpful to his personnel and was very approachable
whenever they needed anything. The workers in his branch were free to enter his office, it being always
open. It [was] not soundproof such that if anything improper happened inside, it could be heard outside.
Apostol further declared that since the respondent assumed office as judge, he had not heard of him being
guilty of any improper conduct. On the other hand, he was the object of praise in his work even as a lawyer
and as a fiscal.
Apostol continued saying he was surprised to learn that the respondent had been charged administratively by
Nina (Femenina Barreto), Nora (Noraliz Jorgensen) and Flor (Floride Dawa) because he had not seen the
respondent do anything indelicate to the three women. Whenever Nina came to Branch 51 to see the
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respondent, she would greet him with a “Hello Judge, I am sexy now”. On the other hand, whenever Noraliz
brought in documents for respondent’s signature, she was always smiling going in and coming out of
respondent’s office. Apostol declared that he had seen Floride Dawa go to respondents’ office only once and
she was in company with other employees of Branch 52.
On cross examination, Apostol admitted that respondent’s office ha[d] a back door and the same [was] locked
with a main lock and two barrel bolts. It was his daily chore to open this back door from the inside by
unlocking the barrel bolts. After he had done this he would go down to the street to await the arrival of the
respondent.
2. Liza Moreno, 47 years old, married, was respondent’s second witness. She is a court stenographer in
Branch 51 presided by respondent. She had been with the MeTC since January 2, 1969. She affirmed the
sworn statement consisting of two pages (Exhibits 10 and 10-A) which she had jointly executed with Lina V.
Cara, a clerk in the same branch who had been in the service for 17 years.
She said that during the almost five years that she had been under the respondent, no one had charged him
administratively. She described him as friendly and helpful to those working under him. His office was
always open to his subordinates. The same is not sound proof such that if anything untoward happened inside
or [if there was] any loud conversation [it] would be noticed by those in the staff room.
During these past days she was stunned to learn that Judge de Asa had been charged [with] sexual harassment
by Nina, Nora and Flor because she had not seen the respondent do anything indecent to these three women.
Everytime Nina saw the Judge, she would smilingly greet him with such remarks as “Hi, Judge” or sometimes
“Hello, I’m sexy now”.
She learned about the charges on August 8, 1997 when she [went] to the Office of the Clerk of Court to fetch
Fe Apostol. She [was] told by the employees thereat about the incident. She said that she [went] up to
Branch 51 [o]n the third floor to ask her coworkers whether they had heard the news that the respondent had
kissed someone. Those who were still in replied that they had not.
Moreno further declared that Barreto used to come to Branch 51 to have papers signed by respondent and
sometimes she came to cut the hair of certain employees, including the respondent himself. On the other
hand, she had seen Dawa only once when she came with her co-employees at Branch 52 to have their daily
time records signed.
3. Mario Muncal, respondent’s third witness is 47 years old and single. He affirmed the contents of his
sworn statement (Exhibit 11; Record, p. 53).
Muncal stated that on August 7, 1997, he had gone to see the respondent about a job in the MeTC. When he
entered respondent’s office, Atty. Buencamino was with him. De Asa introduced Muncal to Buencamino
telling her about his application for a job in the court. Atty. Buencamino told Muncal to wait for her at her
office. When Muncal saw Buencamino, the latter told him that he would have to undergo an observation
period of one to two weeks. She further told him that although he had been recommended by respondent, she
would be his direct superior and he was admonished not to relate anywhere else whatever he heard or saw in
her office.
Muncal was “taken aback” by this admonition knowing that respondent, as executive judge, was her superior
and was entitled to know everything that happened in the clerk of court’s office. He left after Buencamino
had told him to return on August 11 to begin his observation period. He returned to the respondent to thank
him for his assistance.
Muncal learned that Atty. Buencamino had another candidate for the vacant position so that he had second
thoughts about returning to her. However, on August 16, 1997, after reading in the papers that respondent
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was being charged with sexual harassment upon the instigation of Atty. Buencamino, he decided to see
respondent and relate to him what had happened on August 11, 1997.
4. Respondent Judge Armando C. de Asa, took the stand in the afternoon of February 24, 1998. He affirmed
his nine-page answer to the present charges (Exhibit “12”; Record, pp. 37-45).
Respondent declared that while there [was] a back door to his private office, the same [was] locked from the
inside with two barrel bolts besides a main lock. Every day, he would use this door for entering his office as
well as going out of it in order to avoid “ambush talks” with people. It was the duty of Arnel Apostol to draw
the barrel bolts before respondent arrived at his office so that when he came, he could open the main lock
with his key and have no difficulty in entering the said office. Whenever Apostol was absent, it was
Fernandez who did the opening for respondent.
In his written answer to the charges, respondent claimed that all these charges “were obviously instigated and
altogether orchestrated”. He accused the Clerk of Court, Atty. Mona Liza Buencamino, as the “prime mover
of this cabal” and that aside from her there were “other people behind the conspiracy” who ha[d] yet to be
uncovered.
Respondent further claimed that “the complaints were set up, hatched and designed, to destabilize and destroy
the good image of the undersigned created in the minds of party litigants, government, local as well as private
concerns, in Caloocan City. Although, known to be strict [in] fining lawyers, litigants, court personnel and
even himself, for unsatisfactory and unexpected justifications for violations of court rules and procedures, he
had gained respect and admiration for his reasonable, well[-]balance[d], compassionate and well[-]meant
application of the rule of law”.
As a possible reason for the animosity of Atty. Buencamino toward him, the respondent stated in his Answer,
the following:
“Accordingly, as acting executive judge, work concerns and attitudes, were honed up if not altogether
dramatically changed. Misconceptions have been straightened up. It was emphasized that the Office of the
Clerk of Court [was] not an independent body. It must be the secretariat or unit that should serve and cater
not only to its own concern, but that of all the administrative as well as functional requirements of the
Metropolitan Trial Courts, thereat. Not because, it is called the Office of the Clerk of Court, would mean that
the clerk of court installed, is a co-equal of the judges thereat. It was made clear that it was for this reason
why an Executive Judge/Vice Executive Judge is designated, to fill up this impasse. Further, as clerk of court,
functionally, such a position is under the direct control and supervision of all judges thereat. Accordingly,
except those as provided for under the rules and applicable circulars, when a clerk of court can act
independently, any action, movement, process and exercise, taken, with national, local as well as private
agencies must bear the imprimatur of the executive Judge. This directive apparently was not observed. Either
it was misunderstood, taken lightly, seriously resisted or even disregarded. But its non-observance cannot be
excused or countenanced.
“Monthly meeting[s] with all clerks of court were scheduled and designed to update and enhance their
working knowledge on assigned task[s]. Important concerns and problems of their offices [were] supposed to
be taken up.
“Hours of work were strictly implemented, loitering/roaming around during office hours was prohibited, time
records of the Clerk of Court. Clerks of Court of branches including its [sic] personnel, with presiding judges
on leave or vacant, must after, its being authenticated, must [sic] be signed by the Executive Judge.
“Reports of immoral acts and loose moral values were received, specifically in the office of the clerk of court.
Ms. Buencamino was apprised and directed to closely monitor such problem. Before the staging of this
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hatch–up, the undersigned received reports of its unabated occurrences. However, either these were treated
with tolerance or viewed with blind eyes.
“Most importantly, for purposes of effective control, an installation of an office for the Executive Judge was
conceived. This project was apparently disliked. It was about the last week of July or first week of August,
1997, that Judge Santiago informed the undersigned, that we ha[d] to implement such a scheme. The plan was
to get the room of Atty. Buencamino, to house the Executive Judge[‘s] office, as its perimeter, appeared easily
organizable with least renovation and expense, for a conference room and a library, folded into one.
Buencamino, in turn, would take the room of David Maniquis, deputy clerk of court, who should occupy the
executive table used by the former, located outside, along with OCC personnel for proper monitoring and
active control of the affairs in the office.
“As related to me by Judge Santiago, she told Mona Lisa about it and insinuated to her, to follow first before
talking with me, have the room vacated, place pertinent documents/papers, to be signed and attended to,
locked [sic] it, if the Executive Judge, [was] not around. Atty. Buencamino approached me in disgust,
proposing an alternative. She submitted a plan for renovation, as she insisted in maintaining her present
location. She suggested to move the Executive Judge[s] office in the middle, the end part, housing the office
of Maniquis, [to] be the one to be converted as conference room and library. For her to occupy David
Maniquis[‘] office was ‘bad punsoy’ (feng shui). However, Judge Santiago’s directive was firm. Mona Lisa
must have to comply first. The matter of renovation, to be further studied. The suggested sketch plan with
scribblings from Judge Delfina Santiago dated August 6, 1997, is likewise hereto attached as annex ‘7’. Mrs.
Buencamino vacated her office, refused David Maniquis’ room and stayed [at] her table outside with the
OCC’s personnel.
“Also during the occasion, as there was a vacancy for the position of a sheriff in the said office, the
undersigned recommended one Mario Muncal, Jr. y de Castro, telling Ms. Buencamino that for the more than
four (4) years that he stayed in the office, he was not given the privilege of appointing one of his own choice.
She retorted to try Muncal as an understudy for about one (1) to two (2) weeks. The undersigned acceded.
Mr. Muncal followed Ms. Buencamino to her office where he was interviewed, advised and instructed by the
latter. He came back before he left and informed me of the developments but he never showed up at the
designated time. He reappeared after reading the accounts in the newspapers about the complaints lodged
against me, with revealing statements why he gave a second thought [about] returning or not. His affidavit is
attached as Annex ‘8’” (pp. 3-5, Exhibit 12; pp. 39-41 of the Record). (Underscoring supplied).
Considering the above, respondent believed that “Ms. Mona Lisa Buencamino, took all my
actions, with disdain, suspicion, more so, with resistance. On her face, she regretted the fact of
my designation as Acting Executive Judge. She is not used to being controlled. She would want
to maintain her ‘madrina’ and ‘godmother’ (i.e. influential, wealthy, etc.) image not only among the
employees but also among the judges as well. Thus, these pathos, comics.” (p. 5, Exhibit 12,
Record, p. 41).
On the witness stand respondent vehemently denied the story of Floride Dawa. He stated that
on August 8, 1997, he had come to work between 9:30 and 10:00 o’clock in the morning. Neither
Apostol nor Fernandez met him. He found that his back door was still closed and could not be
opened with his key. For this reason he had to enter through his courtroom. He said he did not
see Floride Dawa near the comfort room that morning. He saw her at 11:45 when he made his
rounds as executive judge.
The above testimony is also in respondent’s Exhibit ‘12’ where he stated that:
‘The Floride Dawa story, that she was seen by the undersigned after coming from the public toilet located
along the third floor hallway obliquely facing the backdoor exit of the undersigned’s chamber, asking her
whether said comfort room was cleaned, to which she retorted in the negative, thereafter calling her up,
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placing the judge’s arm around her shoulders, led her to his room and twice kissed her, to which she reportedly
resisted. Afterwards, conversing with him, answering questions, as the latter sat comfortably at his seat, as
though nothing had transpired. This is quite indeed a long process to lend credence to such prevarication.
Aside from the fact, that the backdoor of the undersigned’s office was not shown to have been closed on the
date the alleged sham had happened, a verification of the site where the reported incident took place would
show that the backdoor of the undersigned’s office leads to a wide public hallway fronting directly the stairs
servicing the second and third floor[s] of said building, where people come and go. The circumstances of
persons, time and place cannot fit under such a frame set.[‘] (pp. 6-7, Exhibit 12; pp. 42-43 of the Record).
As regards the charges of Noraliz Jorgensen, he expressed surprise that Buencamino believed
her story. The following is what he said:
[‘]Surprisingly, Mona Lisa coddled Noraliz L. Jorgensen, a casual employee, x x x detailed at the office of the
Clerk of Court, and believed her story. Ms. Jorgensen is reportedly separated from her husband. Her
credibility throughout the court’s environs appears highly questionable, especially among her staff in the
Office of the Clerk of Court. In fact, an unsigned letter was sent not only to the undersigned but also with
Judge Santiago, divulging, her unchaste relationship with a co-employee, also assigned in the office of the
Clerk of Court. x x x Ms. Buencamino, as her immediate superior, was advised, to closely monitor on [sic]
this. Despite thereof [sic], the illicit relationship appeared to have continued. Nonetheless, she was convinced
by Buencamino to execute and swear to a statement, which [was] maliciously and boldly concocted. x x x.
Be that as it may, the story of ‘victim’ Noraliz borders the realm of illusion and fiction. In no less than three
(3) occasions, the dates of which, to lend credibility, were fixed to coincide when the allowances were
allegedly released and given to the respective judges, she claimed to have been licked at her ear, her mouth
forced open, and kissed by the undersigned. If one was indeed a victim of such sexual harassment or
lascivious conduct, why would she, after the first incident (January 31, 1997) return for the second (May 26,
1997) and third time (August 4, 1997) and allow herself to suffer the same fate[?] This indeed, is
preposterous. It does not have the rings of truth to it. Her lame excuse, that no one could do her assigned
chore, does not have any legal as well as factual leg to lean on. As far as the undersigned can remember, there
was Roderick Corral (Odi) who can do it. One Baby Mapue had occasion to do the same chore. Even others
in the OCC can perform such feat. Such signing is not the exclusive affair of Noraliz L. Jorgensen. Even the
August 4, 1977 incident, would not dissuade [sic] a person in her right mind, that she will still allow herself to
be left behind by a co-employee (Roderick Corral) whom she saw ahead of her inside the judge’s office and
be subjected to the same alleged indignant act. This is plainly ABSURD.’ (pp. 5-6, Exhibit 12, pp. 41-42 of
the Record).
Regarding the story of Femenina Lazaro, respondent said the following:
[‘]Lastly, the Femenina Lazaro Barreto account appear[s] to be a mere patch up. Under the principle that in
numbers there is strength, they blended another scenario consistently claiming that they were kissed, their
mouths forcibly opened. In Barreto’s version, she claimed that she went to the office of the undersigned to
have an order signed as their Presiding Judge was then, on leave. Immediately thereafter, the judge stood up,
approached her and kissed her. This was allegedly repeated[,] she reportedly resisted. Then she left.
The size and arrangement of the undersigned’s chamber, would rule out such hallucination. The undersigned
ha[s] developed the attitude of transparency, in his dealings with the public and his personnel. His room [is]
always open. Everybody come[s] and go[es]. His staff can go inside, any time they wish, without even
knocking at his door, [get] cold water and even [use] his private comfort room. How then could this be
possible.
In all these instances, nothing unusual was seen or heard, much less substantiated, except the self serving
narrations of the alleged offended parties themselves. If there was really any commotion or resistance that
occurred, the same could not escape the ears of my personnel, whose tables are constrictedly [sic] placed and
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immediately outside. In fact, even the dates alluded to, were even tailored to fit and coincide, just to give
credence, to the presence of the complainants, in the alleged places of incident.[‘] (p. 7, Exhibit 12; p. 43,
Record)."[10]
After evaluating all the pieces of evidence presented by the parties, Justice Romulo S. Quimbo
arrived at a conclusion, the salient portions of which are reproduced below:
“1. There is sufficient evidence to create a moral certainty that respondent committed the acts he is charged
with. The testimonies of the three complainants were not in any manner emasculated by the lengthy and
thorough cross examination personally conducted by the respondent. Incidentally, the undersigned had to
recess the investigation several times to give complainants time to compose themselves as they invariably
broke down in tears as they were required to relate the repeated violations of their persons and their honors by
respondent.
Complainants’ declarations were also fully corroborated by the persuasive testimony of Judge Santiago who
had the opportunity of hearing Dawa’s story soon after it had occurred and the uninhibited retelling by the
other complainants. Judge Santiago, on her own accord, wrote a verified letter to the Court Administrator
(Exhibits I, I-1 to I-7; Record, pp. 17-24), wherein she narrated all that she knew of the different incidents. x x
x.[11]
xxx

xxx

xxx

2. Respondent has not proven any vicious motive for complainants to invent their stories. It is highly
improbable that the three complainants would perjure themselves only to accommodate Atty. Buencamino
who may have had some real or imagined resentment against respondent. Moreover, the reason given by
respondent for the ill will that Atty. Buencamino felt against him is too superficial to genuinely cause such
malevolence, specially because it was Judge Santiago who insisted on the relocation of Atty. Buencamino so
that her office could be used by the executive judge.[12]
xxx

xxx

xxx

The fact that respondent was strict in requiring the employees of the court to perform their duties and to
observe office hours and his prohibition against loitering and idleness in the premises of the court is not
enough to motivate [the] three women into exposing themselves to ridicule and chastisement, not to mention
criminal prosecution, by relating false stories that would also be derogatory to them.
Jorgensen may have entertained some hostility at respondent’s calling her attention to an anonymous letter
which mentioned her indiscretions with another employees of the OCC who was also married. We are not
convinced that this would move her into fabricating a story as shocking as the one she related under oath. x x
x.[13]
xxx

xxx

xxx

Respondent may have committed an error of judgment when he misjudged the young Floride Dawa to be fair
game. Feeling perhaps that the nod Dawa gave him, when she saw him as she was about to enter the comfort
room, was an invitation, he took advantage of the young maiden and forced himself on her. Perhaps because
Dawa was naïve and innocent, she panicked and became near hysterical prompting Carpio to question her.
This broke the dam, so to speak. When it became known that Floride Dawa was going to file a case against
respondent, a slew of indignant women surfaced also wanting to file charges against respondent for his many
indiscretions. How many more remain who prefer to suffer their humiliation in silence, we can only
speculate.[14]

10/7/2014 10:55 AM

Dawa vs De Asa : MTJ-98-1144 : July 22, 1998 : Per Curiam : En Banc

12 of 14

http://sc.judiciary.gov.ph/jurisprudence/1998/jul1998/am_mtj_98_1144.htm

3. Respondent’s denials cannot overcome the probative value of the positive assertions of complainants and
their witnesses. This is elementary. Neither were the negative observations of respondent’s witnesses
sufficient to belie the complainants’ declarations. All his witnesses could attest to was that they had not seen
respondent do anything obscene to the complainants nor to others. The fact that they did not see such lewd
acts is not proof that they did not occur specially so because they were all done in the privacy of respondent’s
chambers.[15]
xxx

xxx

xxx

PREMISES CONSIDERED and in line with the decisions in Junio vs. Rivera, Jr., supra and Talens-Dabon vs.
Arceo, supra, we regretfully recommend that respondent be dismissed from the service for gross misconduct
and immorality, with forfeiture of all retirement benefits and with prejudice to reemployment in any branch of
the government, including government owned or controlled corporations.”[16]
The Court reviewed the entire record of the instant administrative case and found the findings,
conclusion and recommendation of the investigating justice to be adequately substantiated by the
evidence presented by the parties and anchored on applicable law and jurisprudence. Thus, with
no need to rehash the reprehensible indiscretions of the respondent judge, we adopt the
conclusion and recommendation of the investigating justice.
The people’s confidence in the judicial system is founded not only on the magnitude of legal
knowledge and the diligence of the members of the bench, but also on the highest standard of
integrity and moral uprightness they are expected to possess.[17] More than simply projecting an
image of probity, a judge must not only appear to be a “good judge”; he must also appear to be a
“good person.”[18] It is towards this sacrosanct goal of ensuring the people’s faith and confidence in
the judiciary that the Code of Judicial Conduct mandates the following:
“CANON 1
A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE OF THE JUDICIARY.
RULE 1.01. -- A judge should be the embodiment of competence, integrity, and independence.
xxx

xxx

xxx

CANON 2
A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY IN ALL
ACTIVITIES.
RULE 2.02. – A judge should so behave at all times as to promote public confidence in the integrity and
impartiality of the judiciary.”
The Canons of Judicial Ethics further provides: “A judge’s official conduct should be free from
the appearance of impropriety, and his personal behavior, not only upon the bench and in the
performance of judicial duties, but also in his everyday life, should be beyond reproach.”
By the very nature of the bench, judges, more than the average man, are required to observe
an exacting standard of morality and decency. The character of a judge is perceived by the people
not only through his official acts but also through his private morals, as reflected in his external
behavior. It is therefore paramount that a judge’s personal behavior, both in the performance of his
duties and in his daily life, be free from the appearance of impropriety as to be beyond reproach.[19]
For this reason, “[t]he Code dictates that a judge, in order to promote public confidence in the
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judiciary, must behave with propriety at all times.”[20] This mandate has special import for municipal
and metropolitan trial court judges, like herein respondent, since they are the “front-liners” of the
judiciary who serve more people at the “grass-roots” level of society.[21]
In the present case, we find totally unacceptable the temerity of the respondent judge in
subjecting herein complainants, his subordinates all, to his unwelcome sexual advances and acts
of lasciviousness. Not only do the actions of respondent judge fall short of the exacting standards
for members of the judiciary; they stand no chance of satisfying the standards of decency even of
society at large. His severely abusive and outrageous acts, which are an affront to women,
unmistakably constitute sexual harassment because they necessarily “x x x result in an
intimidating, hostile, or offensive environment for the employee[s].”[22] Let it be remembered that
respondent has moral ascendancy and authority over complainants, who are mere employees of
the court of which he is an officer.
In view of the stature of respondent judge, as well as his authority and official responsibility
over the complainants, who were his subordinates in the Metropolitan Trial Court of Caloocan City,
the Court concludes with moral certainty that he acted beyond the bounds of decency, morality
and propriety and violated the Code of Judicial Conduct. The bench is not a place for persons like
him. His gross misconduct warrants his removal from office.[23] In resolving this administrative
matter, we deem it apt to iterate our pronouncement in Talens-Dabon vs. Arceo, viz.:
“Respondent has failed to measure up to these exacting standards. He has behaved in a manner unbecoming
of a judge as a model of moral uprightness. He has betrayed the people’s high expectations and diminished
the esteem in which they hold the judiciary in general.
xxx

xxx

x xx

The actuations of respondent are aggravated by the fact that the complainant is one of his subordinates over
whom he exercises control and supervision, he being the executive judge. He took advantage of his position
and power in order to carry out his lustful and lascivious desires. Instead of being in loco parentis over his
subordinate employees, respondent was the one who preyed on them, taking advantage of his superior
position.”[24]
WHEREFORE, Respondent Judge Armando C. de Asa is hereby DISMISSED from the service
for gross misconduct and immorality, with forfeiture of all retirement benefits and leave credits and
with prejudice to reemployment in any branch of the government, including government-owned or
controlled corporations.
SO ORDERED.
Narvasa, C.J., Regalado, Davide, Jr., Romero, Bellosillo, Melo, Puno, Vitug, Kapunan,
Mendoza, Panganiban, Martinez, Quisumbing, and Purisima, JJ., concur.
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SECOND DIVISION
[G.R. No. 124617. April 28, 2000]

PHILIPPINE AEOLUS AUTOMOTIVE UNITED CORPORATION and/or FRANCIS
CHUA, petitioners, vs. NATIONAL LABOR RELATIONS COMMISSION and
ROSALINDA C. CORTEZ, respondents.
DECISION
BELLOSILLO, J.:
This petition seeks to set aside the Decision of 15 February 1996 and the Resolution of 28 March
1996 of public respondent National Labor Relations Commission in NLRC NCR CA No. 009753-95
(NLRC NCR Case No. 00-12-08759-94) which modified the decision of the Labor Arbiter finding
petitioners not guilty of illegal dismissal.
Petitioner Philippine Aeolus Automotive United Corporation (PAAUC) is a corporation duly
organized and existing under Philippine laws, petitioner Francis Chua is its President while private
respondent Rosalinda C. Cortez was a company nurse[1] of petitioner corporation until her
termination on 7 November 1994. Jlexj
On 5 October 1994 a memorandum was issued by Ms. Myrna Palomares, Personnel Manager of
petitioner corporation, addressed to private respondent Rosalinda C. Cortez requiring her to
explain within forty-eight (48) hours why no disciplinary action should be taken against her (a) for
throwing a stapler at Plant Manager William Chua, her superior, and uttering invectives against him
on 2 August 1994; (b) for losing the amount of P1,488.00 entrusted to her by Plant Manager Chua
to be given to Mr. Fang of the CLMC Department on 23 August 1994; and, (c) for asking a
co-employee to punch-in her time card thus making it appear that she was in the office in the
morning of 6 September 1994 when in fact she was not. The memorandum however was refused
by private respondent although it was read to her and discussed with her by a co-employee. She
did not also submit the required explanation, so that while her case was pending investigation the
company placed her under preventive suspension for thirty (30) days effective 9 October 1994 to 7
November 1994. Lexjuris
On 20 October 1994, while Cortez was still under preventive suspension, another memorandum
was issued by petitioner corporation giving her seventy-two (72) hours to explain why no
disciplinary action should be taken against her for allegedly failing to process the ATM applications
of her nine (9) co-employees with the Allied Banking Corporation. On 21 October 1994 private
respondent also refused to receive the second memorandum although it was read to her by a
co-employee. A copy of the memorandum was also sent by the Personnel Manager to private
respondent at her last known address by registered mail. Jurismis
Meanwhile, private respondent submitted a written explanation with respect to the loss of the
P1,488.00 and the punching-in of her time card by a co-employee.
On 3 November 1994 a third memorandum was issued to private respondent, this time informing
her of her termination from the service effective 7 November 1994 on grounds of gross and habitual
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neglect of duties, serious misconduct and fraud or willful breach of trust.[2]
On 6 December 1994 private respondent filed with the Labor Arbiter a complaint for illegal
dismissal, non-payment of annual service incentive leave pay, 13th month pay and damages
against PAAUC and its president Francis Chua.[3]
On 10 July 1995 the Labor Arbiter rendered a decision holding the termination of Cortez as valid
and legal, at the same time dismissing her claim for damages for lack of merit.[4]
On appeal to the NLRC, public respondent reversed on 15 February 1996 the decision of the Labor
Arbiter and found petitioner corporation guilty of illegal dismissal of private respondent Cortez. The
NLRC ordered petitioner PAAUC to reinstate respondent Cortez to her former position with back
wages computed from the time of dismissal up to her actual reinstatement.[5]
On 11 March 1996 petitioners moved for reconsideration. On 28 March 1996 the motion was
denied;[6] hence, this petition for certiorari challenging the NLRC Decision and Resolution.
The crux of the controversy may be narrowed down to two (2) main issues: whether the NLRC
gravely abused its discretion in holding as illegal the dismissal of private respondent, and whether
she is entitled to damages in the event that the illegality of her dismissal is sustained. Jjjuris
The Labor Code as amended provides specific grounds by which an employer may validly
terminate the services of an employee,[7] which grounds should be strictly construed since a
person’s employment constitutes "property" under the context of the constitutional protection that
"no person shall be deprived of life, liberty or property without due process of law" and, as such,
the burden of proving that there exists a valid ground for termination of employment rests upon the
employer.[8] Likewise, in light of the employee's right to security of tenure, where a penalty less
punitive than dismissal will suffice, whatever missteps may have been committed by labor ought
not to be visited with a consequence so severe.[9]
A perusal of the termination letter indicates that private respondent was discharged from
employment for "serious misconduct, gross and habitual neglect of duties and fraud or willful
breach of trust." Specifically -justice
1. On August 2, 1994, you committed acts constituting gross disrespect to your
superior Mr. William Chua, the Plant Manager.
2. On August 23, 1994, the Plant Manager entrusted you the amount of P1,488.00 to
be sent to CLMC for Mr. Fang but the money was allegedly lost in your possession
and was not recovered.
3. On September 6, 1994, you caused someone else to punch-in your time card to
show that you were at work when in fact you were doing a personal errand for
Richard Tan. As per time card you were in at 8:02 A.M. but you only arrived at 12:35
P.M.
4. On July 28, 1994, you received an amount of P900.00 from Miss Lucy Lao to open
an ATM card of nine (9) employees. On September 24, 1994, one of the employees
complained by the name of Tirso Aquino about the status of his ATM Card and upon
query from the bank it was found out that no application and no deposit for said
person has been made. Likewise, it was found out that you did not open the ATM
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Card and deposit the P800.00 for the 8 other employees. It turned out that said
deposit was made after a month later.[10]
As to the first charge, respondent Cortez claims that as early as her first year of employment her
Plant Manager, William Chua, already manifested a special liking for her, so much so that she was
receiving special treatment from him who would oftentimes invite her "for a date," which she would
as often refuse. On many occasions, he would make sexual advances - touching her hands,
putting his arms around her shoulders, running his fingers on her arms and telling her she looked
beautiful. The special treatment and sexual advances continued during her employment for four
(4) years but she never reciprocated his flirtations, until finally, she noticed that his attitude towards
her changed. He made her understand that if she would not give in to his sexual advances he
would cause her termination from the service; and he made good his threat when he started
harassing her. She just found out one day that her table which was equipped with telephone and
intercom units and containing her personal belongings was transferred without her knowledge to a
place with neither telephone nor intercom, for which reason, an argument ensued when she
confronted William Chua resulting in her being charged with gross disrespect.[11]
Respondent Cortez explains, as regards the second charge, that the money entrusted to her for
transmittal was not lost; instead, she gave it to the company personnel in-charge for proper
transmittal as evidenced by a receipt duly signed by the latter.[12]
With respect to the third imputation, private respondent admits that she asked someone to
punch-in her time card because at that time she was doing an errand for one of the company's
officers, Richard Tan, and that was with the permission of William Chua. She maintains that she
did it in good faith believing that she was anyway only accommodating the request of a company
executive and done for the benefit of the company with the acquiescence of her boss, William
Chua. Besides, the practice was apparently tolerated as the employees were not getting any
reprimand for doing so.[13]
As to the fourth charge regarding her alleged failure to process the ATM cards of her
co-employees, private respondent claims that she has no knowledge thereof and therefore denies
it. After all, she was employed as a company nurse and not to process ATM cards for her
co-employees. Jksmä â Ó
The Supreme Court, in a litany of decisions on serious misconduct warranting dismissal of an
employee, has ruled that for misconduct or improper behavior to be a just cause for dismissal (a) it
must be serious; (b) must relate to the performance of the employee’s duties; and, (c) must show
that the employee has become unfit to continue working for the employer.[14] The act of private
respondent in throwing a stapler and uttering abusive language upon the person of the plant
manager may be considered, from a lay man's perspective, as a serious misconduct. However, in
order to consider it a serious misconduct that would justify dismissal under the law, it must have
been done in relation to the performance of her duties as would show her to be unfit to continue
working for her employer. The acts complained of, under the circumstances they were done, did
not in any way pertain to her duties as a nurse. Her employment identification card discloses the
nature of her employment as a nurse and no other.[15] Also, the memorandum informing her that
she was being preventively suspended pending investigation of her case was addressed to her as
a nurse.[16]
As regards the third alleged infraction, i.e., the act of private respondent in asking a co-employee
to punch-in her time card, although a violation of company rules, likewise does not constitute
serious misconduct. Firstly, it was done by her in good faith considering that she was asked by an
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officer to perform a task outside the office, which was for the benefit of the company, with the
consent of the plant manager. Secondly, it was her first time to commit such infraction during her
five (5)-year service in the company. Finally, the company did not lose anything by reason thereof
as the offense was immediately known and corrected. Esä m
On alleged infraction No. 4, as may be gleaned from and admitted in the memorandum of
petitioners to private respondent dated 20 October 1994[17] and the notice of termination dated 3
November 1994, the money entrusted to her was in fact deposited in the respective accounts of the
employees concerned, although belatedly. We agree with the submission of the Solicitor General
that -Esâ msc
The mere delay/failure to open an ATM account for nine employees is not sufficient,
by itself, to support a conclusion that Rosalinda is guilty of gross and habitual
neglect of duties. First, petitioner did not show that opening an ATM is one of her
primary duties as company nurse. Second, petitioner failed to show that Rosalinda
intentionally, knowingly, and purposely delayed the opening of ATM accounts for
petitioner’s employees. It is of common knowledge that a bank imposes upon an
applicant certain requirements before an ATM account can be opened, i.e. properly
filled up application forms, identification cards, minimum deposit etc. In the instant
case, petitioner did not prove that the delay was caused by Rosalinda’s neglect or
willful act (emphasis supplied).[18]
Gross negligence implies a want or absence of or failure to exercise slight care or diligence, or the
entire absence of care. It evinces a thoughtless disregard of consequences without exerting any
effort to avoid them.[19] The negligence, to warrant removal from service, should not merely be
gross but also habitual. Likewise, the ground "willful breach by the employee of the trust reposed
in him by his employer" must be founded on facts established by the employer who must clearly
and convincingly prove by substantial evidence the facts and incidents upon which loss of
confidence in the employee may fairly be made to rest.[20] All these requirements prescribed by law
and jurisprudence are wanting in the case at bar.
On the issue of moral and exemplary damages, the NLRC ruled that private respondent was not
entitled to recover such damages for her failure to prove that petitioner corporation had been
motivated by malice or bad faith or that it acted in a wanton, oppressive or malevolent manner in
terminating her services. In disbelieving the explanation proffered by private respondent that the
transfer of her table was the response of a spurned lothario, public respondent quoted the Labor
Arbiter Complainant’s assertion that the cause of the altercation between her and the Plant
Manager where she threw a stapler to him and uttered invectives against him was her
refusal to submit to his advances to her which started from her early days of
employment and lasted for almost four years, is hardly believable. For indeed, if there
was such harassment, why was there no complaints (sic) from her during that
period? Why did she stay there for so long? Besides, it could not have taken that
period for the Plant Manager to react. This assertion of the complainant deserves no
credence at all.[21]
Public respondent in thus concluding appears baffled why it took private respondent more than
four (4) years to expose William Chua's alleged sexual harassment. It reasons out that it would
have been more prepared to support her position if her act of throwing the stapler and uttering
invectives on William Chua were her immediate reaction to his amorous overtures. In that case,
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according to public respondent, she would have been justified for such outburst because she
would have been merely protecting her womanhood, her person and her rights. EsmmÓ is
We are not persuaded. The gravamen of the offense in sexual harassment is not the violation of
the employee's sexuality but the abuse of power by the employer. Any employee, male or female,
may rightfully cry "foul" provided the claim is well substantiated. Strictly speaking, there is no time
period within which he or she is expected to complain through the proper channels. The time to do
so may vary depending upon the needs, circumstances, and more importantly, the emotional
threshold of the employee. Esmsoâ
Private respondent admittedly allowed four (4) years to pass before finally coming out with her
employer's sexual impositions. Not many women, especially in this country, are made of the stuff
that can endure the agony and trauma of a public, even corporate, scandal. If petitioner
corporation had not issued the third memorandum that terminated the services of private
respondent, we could only speculate how much longer she would keep her silence. Moreover, few
persons are privileged indeed to transfer from one employer to another. The dearth of quality
employment has become a daily "monster" roaming the streets that one may not be expected to
give up one's employment easily but to hang on to it, so to speak, by all tolerable means. Perhaps,
to private respondent's mind, for as long as she could outwit her employer's ploys she would
continue on her job and consider them as mere occupational hazards. This uneasiness in her
place of work thrived in an atmosphere of tolerance for four (4) years, and one could only imagine
the prevailing anxiety and resentment, if not bitterness, that beset her all that time. But William
Chua faced reality soon enough. Since he had no place in private respondent's heart, so must she
have no place in his office. So, he provoked her, harassed her, and finally dislodged her; and for
finally venting her pent-up anger for years, he "found" the perfect reason to terminate her. Mseä sm
In determining entitlement to moral and exemplary damages, we restate the bases therefor. In
moral damages, it suffices to prove that the claimant has suffered anxiety, sleepless nights,
besmirched reputation and social humiliation by reason of the act complained of.[22] Exemplary
damages, on the other hand, are granted in addition to, inter alia, moral damages "by way of
example or correction for the public good"[23] if the employer "acted in a wanton, fraudulent,
reckless, oppressive or malevolent manner."[24]
Anxiety was gradual in private respondent's five (5)-year employment. It began when her plant
manager showed an obvious partiality for her which went out of hand when he started to make it
clear that he would terminate her services if she would not give in to his sexual advances. Sexual
harassment is an imposition of misplaced "superiority" which is enough to dampen an employee's
spirit in her capacity for advancement. It affects her sense of judgment; it changes her life. If for
this alone private respondent should be adequately compensated. Thus, for the anxiety, the seen
and unseen hurt that she suffered, petitioners should also be made to pay her moral damages,
plus exemplary damages, for the oppressive manner with which petitioners effected her dismissal
from the service, and to serve as a forewarning to lecherous officers and employers who take
undue advantage of their ascendancy over their employees. ExÓ sm
All told, the penalty of dismissal is too excessive and not proportionate to the alleged infractions
committed considering that it does not appear that private respondent was an incorrigible offender
or that she inflicted serious damage to the company, nor would her continuance in the service be
patently inimical to her employer’s interest.[25] Even the suspension imposed upon her while her
case was pending investigation appears to be unjustified and uncalled for.
WHEREFORE, the Decision of public respondent National Labor Relations Commssion finding the
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dismissal of private respondent Rosalinda C. Cortez to be without just cause and ordering
petitioners Philippine Aeolus Automotive United Corporation and/or Francis Chua to pay her back
wages computed from the time of her dismissal, which should be full back wages, is AFFIRMED.
However, in view of the strained relations between the adverse parties, instead of reinstatement
ordered by public respondent, petitioners should pay private respondent separation pay equivalent
to one (1) month salary for every year of service until finality of this judgment. In addition,
petitioners are ordered to pay private respondent P25,000.00 for moral damages and P10,000.00
for exemplary damages. Costs against petitioners. Kyleä
SO ORDERED.
Mendoza, Quisumbing, Buena, and De Leon, Jr., JJ., concur.
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EN BANC
[G.R. No. 123048. August 8, 2000]

YOLANDA FLORALDE, NIDA VELASCO and NORMELITA ALAMBRA,
petitioners, vs. COURT OF APPEALS, CIVIL SERVICE COMMISSION and
PAULINO W. RESMA, respondents.
DECISION
PARDO, J.:
The case is a petition for review on certiorari of the decision of the Court of Appeals[1] which
reversed and set aside the decision of the Civil Service Commission [2] dismissing respondent
Paulino W. Resma from the service as Division Chief of Specialist Services Division (SSD)
and Officer-In-Charge of Agricultural Training Institute (ATI), Department of Agriculture.
On April 23, 1994, petitioners employees of the ATI charged respondent Paulino W. Resma
with grave misconduct in office (sexual harassment) in three separate complaints filed
directly with the Civil Service Commission.
On August 30, 1994, the Commission gave due course to the complaints and formally
charged respondent with grave misconduct requiring him to submit his answer with the
affidavits of his witnesses, and placed him under preventive suspension for ninety (90) days
effective upon notice.
On September 9, 1994, respondent filed his answer to the complaints. He specifically
denied all the accusations against him and asked for the dismissal of the complaints.
On September 20, 1994, the Commission resolved to conduct a formal investigation of the
case.
At the hearing, petitioners affirmed the contents of their affidavits and gave the specific
dates during which the sexual harassment took place. Petitioners categorically narrated the
various incidents of sexual harassment, and they were subjected to extensive crossexamination. On the other hand, five witnesses testified for the respondent including
himself. In essence, they testified that the sexual harassment could not have occurred.
On February 17, 1995, the Commission convinced that the complainants had proven the
guilt of the respondent with substantial evidence, issued a resolution finding respondent
guilty of grave misconduct and meted out the penalty of dismissal from the service with all
its accessory penalties.[3]
On March 6, 1995, respondent filed a motion for reconsideration, alleging that the
Commission erred because the decision was not supported by evidence.[4]
On April 18, 1995, the Commission denied the motion for reconsideration.[5]
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On June 16, 1995, respondent elevated the case to the Court of Appeals via petition for
review.[6]
After due hearing, on September 22, 1995, the Court of Appeals promulgated its decision
which REVERSED and SET ASIDE the resolutions of the Civil Service Commission.
Hence, this appeal.[7]
The issue raised is whether the Court of Appeals erred in reversing the resolutions of the
Civil Service Commission on the ground that the same were not supported by substantial
evidence.
The sexual harassment charges against Resma were filed by three (3) rank and file
employees of the Agricultural Training Institute, where respondent Paulino Resma is OIC.
Being rank and file employees, they were all reporting to their superior, Paulino Resma.
Their time records were signed by the latter. Sexual harassment in the workplace is not
about a man taking advantage of a woman by reason of sexual desire; it is about power
being exercised by a superior officer over his women subordinates. The power emanates
from the fact that the superior can remove the subordinate from his workplace if the latter
would refuse his amorous advances.
This is the situation at bar. Yolanda Floralde, Nida Velasco and Normelita Alambra were all
rank and file employees reporting to respondent Paulino Resma, and their Daily Time
Records (DTRs) were signed by him.
Respondent Resma alleged that the Civil Service Commission erred in its resolutions since
the petitioners were unable to prove his guilt by the quantum of substantial evidence
required in administrative proceedings.
We do not agree. The evidence adduced before the Commission consists of the positive
testimonies of petitioners. On the other hand, respondent claimed that it was impossible for
him to be at the office on the days that the sexual harassment occurred. In other words,
respondent presented an alibi.
Yolanda Floralde testified that it was around four in the afternoon at the anteroom of the
directors office that Paulino Resma approached her and ask her " Ano yan, pagkatapos
ako'y pinalapit sa kanyang kinaroroonan x x x nanatili akong nakatayo ngunit maya-maya ay
bigla na lang siyang tumayo at dinakma ang puwit ko ng papisilpisil."[8]
Floralde testified that this was not the only incident that respondent sexually harassed her.
Respondent would oftentimes tell her that "nakakagigil ang batok mo, " and "masuwerte ka
type kita, yung iba may gusto sa akin di ko type."[9] Respondent would also pinch her at her
side close to her bust and when they met at the corridors respondent would make a motion
as though he would embrace her.
Nida Velasco on the other hand testified that in 1990 Paulino Resma first made his sexual
advances toward her. According to Velsaco "habang binubuksan ko po ang pinto ng
refrigerator sa Orosa Hall, bigla po niya akong niyakap at hinawakan niya ang maselang
parte ng aking dibdib at bigla po akong hinalikan sa bibig. Binantaan po niya ako na kapag
nagsumbong ako ay hindi niya irerenew ang aking appointment dahil casual lang po ako."
Nida further testified that respondent would often comment that "mamula-mula na ang iyong
pag-aari at fresh na fresh ka pa" and that she would answer back "lolo ka na eh, gago ka pa.
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"[10] At one time she was watching a volleyball game when she felt someone touch her
buttocks, when she looked back it was respondent Resma, and the latter said "nakakagigil
ka "[11]
Normelita Alhambra on her part testified that in 1990 at around 7:00 in the morning that after
putting down her bag, respondent Resma suddenly approached her and embraced her.
She was able to escape from his embrace. In other instances, Normelita testified that "
tuwing maglalagay ako ng tubig sa baso sa loob ng CR biglang sumusulpot si Mr. Resma at
dinadakma ang puwit ko at sinasabing gustong-gusto niya ang malalaking puwit. "[12] Also at
one time Normelita testified that " nakasuot ako ng long sleeve na red at white maong pants
galing ako sa CR ng bigla akong binangga ni Mr. Resma at dinakma ang aking dibdib.[13]
Respondent's defense is that the complaints were instigated by a certain Atty. Ola, who was
his rival for promotion. The defense alleged that the three complaining petitioners were all
convinced by Atty. Ola to file charges against respondent Resma so that he would be out of
contention for promotion.
We are not convinced that all three women would prevaricate at the mere urging of Atty.
Ola. Filing a charge for sexual harassment is not a trivial matter. It entails having to go
public with an incident that one is trying to forget. It means opening oneself to public
ridicule and scrutiny. We, therefore, can not believe the version of the defense that the
charges were all fabricated.
As to the issue of whether the resolution of the Civil Service Commission is supported by
substantial evidence, we find that, in fact, preponderant evidence supported its findings.
"In determining where the preponderance or the superior weight of evidence on the issues
involved lies, the court may consider all the facts and circumstances of the case, the
witnesses' manner of testifying, their intelligence, their means and opportunity of knowing
the facts on which they are testifying, the nature of such facts, the probability or
improbability of their testimony, their interest or want of interest, and also their personal
credibility as far as the same may legitimately appear at the trial. The Court may also
consider the number of witnesses, although the preponderance is not necessarily with the
greatest number."[14] "By preponderance of evidence, is meant that the evidence as a whole
adduced by one side is superior to that of the other.[15]
"The concept of preponderance of evidence refers to evidence which is of greater weight, or
more convincing, that which is offered in opposition to it; at bottom, it means probability of
truth."[16]
Consequently, the Court of Appeals erred in reversing the resolutions of the Civil Service
Commission. "Well-settled is the rule in our jurisdiction that the findings of fact of an
administrative agency must be respected, as long as such findings are supported by
substantial evidence, even if such evidence might not be overwhelming or preponderant. It
is not the task of an appellate court to weigh once more the evidence submitted before the
administrative body and to substitute its own judgment for that of the administrative agency
in respect of sufficiency of evidence."[17]
WHEREFORE, the Court REVERSES and SETS ASIDE the decision of the Court of
Appeals. In lieu thereof, the Court REVIVES and AFFIRMS the resolutions of the Civil
Service Commission dismissing respondent Paulino W. Resma from office for grave
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misconduct. No costs.
SO ORDERED.
Davide, Jr., C.J., Puno, Vitug, Kapunan, Mendoza, Panganiban, Quisumbing, Purisima,
Buena, Gonzaga-Reyes, Ynares-Santiago, and De Leon, Jr., JJ., concur.
Melo, J., see separate opinion.
Bellosillo, J., abroad on official business.
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Republic of the Philippines
SUPREME COURT
Baguio City

SECOND DIVISION
DIOSCORO F. BACSIN,
Petitioner,

G.R. No. 146053
Present:

- versus -

EDUARDO O. WAHIMAN,
Respondent.

QUISUMBING, J., Chairperson,
CARPIO MORALES,
TINGA,
VELASCO, JR., and
BRION, JJ.
Promulgated:

April 30, 2008
x-----------------------------------------------------------------------------------------x
DECISION
VELASCO, JR., J.:

In this Petition for Review on Certiorari, petitioner Dioscoro F. Bacsin questions the
[1]
Decision

dated August 23, 2000 of the First Division of the Court of Appeals (CA) in

CA-G.R. SP No. 51900, which affirmed Resolution No. 98-0521 dated March 11, 1998 and
Resolution No. 99-0273 dated January 28, 1999, both issued by the Civil Service Commission
(CSC), dismissing petitioner from the service for Grave Misconduct.
Facts of the Case
Petitioner is a public school teacher of Pandan Elementary School, Pandan, Mambajao,
Camiguin Province. Respondent Eduardo O. Wahiman
is the father of AAA, an elementary school student of the petitioner.
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AAA claimed that on August 16, 1995, petitioner asked her to be at his office to do an
[2]
errand.

Once inside, she saw him get a folder from one of the cartons on the floor near his

table, and place it on his table. He then asked her to come closer, and when she did, held her
hand, then touched and fondled her breast. She stated that he fondled her breast five times,
[3]
and that she felt afraid.
A classmate of hers, one Vincent B. Sorrabas, claiming to have
[4]
witnessed the incident, testified that the fondling incident did happen just as AAA related it.
Petitioner was charged with Misconduct in a Formal Charge dated February 12, 1996 by
[5]
Regional Director Vivencio N. Muego, Jr. of the CSC.
In his defense, petitioner claimed that the touching incident happened by accident, just
[6]
as he was handing AAA a lesson book.

He further stated that the incident happened in
[7]

about two or three seconds, and that the girl left his office without any complaint.
Resolution of the CSC
In Resolution No. 98-0521 dated March 11, 1998, the CSC found petitioner guilty of
[8]
Grave Misconduct (Acts of Sexual Harassment), and dismissed him from the service.
Specifically, the CSC found the petitioner to have committed an act constituting sexual
harassment, as defined in Sec. 3 of Republic Act No. (RA) 7877, the Anti-Sexual Harassment
Act of 1995.
Petitioner filed a motion for reconsideration, but the same was denied in Resolution No.
99-0273 dated January 28, 1999.
Decision of the Court of Appeals
Petitioner then brought the matter to the CA under Rule 43 of the 1997 Rules of Civil
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Procedure, the recourse docketed as CA-G.R. SP No. 51900.
Petitioner raised the following issues before the CA:
1.

Whether or not there were efforts by [AAA], her parents and the Honorable Civil
Service Commission to magnify the accidental touching incident on August 16, 1995;

2.

Whether or not the guilt of the petitioner was supported by the evidence on record;
and

3.

[9]
Whether or not there was irregularity in the imposition of the penalty of removal.

In resolving the case, the CA determined that the issue revolved around petitioner’s right
to due process, and based on its finding that petitioner had the opportunity to be heard, found
that there was no violation of that right. The CA ruled that, even if petitioner was formally
charged with “disgraceful and immoral conduct and misconduct,” the CSC found that the
allegations and evidence sufficiently proved petitioner’s guilt of grave misconduct, punishable
by dismissal from the service.
The Issues Before Us
The petitioner now raises the following issues in the present petition:
1.

Whether or not the petitioner could be guilty of acts of sexual harassment, grave
misconduct, which was different from or an offense not alleged in the formal charge
filed against him at the inception of the administrative case.

2.

Assuming petitioner was guilty of disgraceful and immoral conduct and misconduct
as charged by complainant, whether or not the penalty of dismissal from the service
imposed by the Civil Service Commission and affirmed by the Court of Appeals is in
accord with Rule XIV, Section (23) of the Omnibus Civil Service Rules and applicable
rulings.

3.

Whether or not the charge of Misconduct, a lesser offense, includes the offense of
Grave Misconduct; a greater offense.

The petition is without merit.
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Petitioner argues that the CSC cannot validly adjudge him guilty of an offense, such as
“Grave Misconduct (Acts of Sexual Harassment),” different from that specified in the formal
charge which was “Misconduct.” He further argues that the offense of “Misconduct” does not
include the graver offense of “Grave Misconduct.”
This argument is unavailing.
As Dadubo v. Civil Service Commission teaches:
The charge against the respondent in an administrative case need not be drafted with
the precision of an information in a criminal prosecution. It is sufficient that he is apprised of
the substance of the charge against him; what is controlling is the allegation of the acts
[10]
complained of, not the designation of the offense.

It is clear that petitioner was sufficiently informed of the basis of the charge against
him, which was his act of improperly touching one of his students. Thus informed, he
defended himself from such charge. The failure to designate the offense specifically and with
precision is of no moment in this administrative case.
The formal charge, while not specifically mentioning RA 7877, The Anti-Sexual
Harassment Act of 1995, imputes on the petitioner acts covered and penalized by said law.
Contrary to the argument of petitioner, the demand of a sexual favor need not be explicit or
[11]
stated. In Domingo v. Rayala,
it was held, “It is true that this provision calls for a
‘demand, request or requirement of a sexual favor.’ But it is not necessary that the demand,
request, or requirement of a sexual favor be articulated in a categorical oral or written
statement. It may be discerned, with equal certitude, from the acts of the offender.” The CSC
found, as did the CA, that even without an explicit demand from petitioner his act of mashing
the breast of AAA was sufficient to constitute sexual harassment. Moreover, under Section 3
(b) (4) of RA 7877, sexual harassment in an education or training environment is committed
“(w)hen the sexual advances result in an intimidating, hostile or offensive environment for the
student, trainee or apprentice.”

AAA even testified that she felt fear at the time petitioner

[12]
touched her.
It cannot then be said that the CSC lacked basis for its ruling, when it had
both the facts and the law. The CSC found the evidence presented by the complainant
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sufficient to support a finding of grave misconduct. It is basic that factual findings of
administrative agencies, when supported by substantial evidence, are binding upon the Court.
Leaving aside the discrepancy of the designation of the offense in the formal charge, it
must be discussed whether or not petitioner is indeed guilty, as found by the CA and CSC, of
“Grave Misconduct,” as distinguished from “Simple Misconduct.” From the findings of fact
of the CSC, it is clear that there is misconduct on the part of petitioner.

The term

“misconduct” denotes intentional wrongdoing or deliberate violation of a rule of law or
[13]
standard of behavior.
We agree with the rulings of the CSC and the CA.
In grave misconduct, the elements of corruption, clear intent to violate the law, or
[14]
flagrant disregard of established rule must be manifest.

The act of petitioner of fondling

one of his students is against a law, RA 7877, and is doubtless inexcusable. The particular act
of petitioner cannot in any way be construed as a case of simple misconduct. Sexually
molesting a child is, by any norm, a revolting act that it cannot but be categorized as a grave
offense. Parents entrust the care and molding of their children to teachers, and expect them to
be their guardians while in school. Petitioner has violated that trust. The charge of grave
misconduct proven against petitioner demonstrates his unfitness to remain as a teacher and
continue to discharge the functions of his office.
Petitioner’s second argument need not be discussed further, as he was rightly found
guilty of grave misconduct. Under Rule IV, Section 52 of the CSC Uniform Rules on
Administrative Cases, “Grave Misconduct” carries with it the penalty of dismissal for the first
offense. Thus, the penalty imposed on petitioner is in accordance with the Rules.
Petitioner was not denied due process of law, contrary to his claims. The essence of
due process is simply an opportunity to be heard, or, as applied to administrative proceedings,
an opportunity to explain one’s side or an opportunity to seek for a reconsideration of the
[15]
action or ruling complained of.

These elements are present in this case, where petitioner

was properly informed of the charge and had a chance to refute it, but failed.
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A teacher who perverts his position by sexually harassing a student should not be
allowed, under any circumstance, to practice this noble profession. So it must be here.
WHEREFORE, in view of the foregoing, this petition is hereby DISMISSED, and
the decision of the CA in CA-G.R. SP No. 51900 is hereby AFFIRMED.
Costs against petitioner.
SO ORDERED.

PRESBITERO J. VELASCO, JR.
Associate Justice
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LEONARDO A. QUISUMBING
Associate Justice
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CONCHITA CARPIO MORALES

DANTE O. TINGA
Associate Justice

Associate Justice

ARTURO D. BRION
Associate Justice
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RESOLUTION
Per Curiam:
[2]
This is a petition for review on certiorari

[3]
of the April 25, 2005 decision

and

[4]
August 4, 2005 resolution of the Court of Appeals (CA) in CA-G.R. SP No. 81107.
The parties to this case are employees of the Municipality of Diadi, Nueva Vizcaya (the
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LGU). Petitioner Teresita G. Narvasa is a senior bookkeeper while respondent Benjamin A.
Sanchez, Jr. is the municipal assessor.
The instant case stemmed from three cases of sexual harassment filed separately against
respondent by petitioner along with Mary Gay P. de la Cruz and Zenaida M. Gayaton, who are
also employees of the LGU.
[5]
In her affidavit-complaint, De la Cruz claimed

that, sometime in February 2000,

respondent handed her a note saying, “Gay, I like you.” Offended by respondent’s inappropriate
remark, de la Cruz admonished him for giving her such a note and told him that she would give
the note to his wife. Respondent then grabbed the note from her and tore it into pieces.
However, this first incident was followed by a message sent to De la Cruz sometime in March
2002 in which he said, “Ka date ko si Mary Gay… ang tamis ng halik mo.”
[6]
On the other hand, Gayaton narrated

that, on April 5, 2002, respondent whispered to

[7]
her during a retirement program, “Oy flawless, pumanaw ka met ditan” while twice pinching
her upper left arm near the shoulder in a slow manner.
A few days later, Gayaton received a text message while she was passing respondent’s
car in front of the municipal hall. The message said, “Pauwi ka na ba sexy?” Gayaton later
verified through respondent’s clerk, Alona Agas, that the sender of the message was
respondent.
On or about April 22 to 25, 2002, Gayaton received several messages from respondent
stating: (1) “I like you”; (2) “Have a date with me”;

(3) “Don’t tell to (sic) others that I

told that I like you because nakakahiya”; (4) “Puso mo to pag bigay moto sakin, I would be
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very happy” and (5) “I slept and dreamt nice things about you.”
[8]
Finally, as far as petitioner’s complaint was concerned, she asserted

that, on

November 18, 2000, during a field trip of officers and members of the St. Joseph MultiPurpose Cooperative to the Grotto Vista Resort in Bulacan, respondent pulled her towards him
and attempted to kiss her. Petitioner resisted and was able to escape the clutches of respondent
to rejoin the group that they were travelling with. Respondent apologized to petitioner thrice
regarding that incident.
Based on the investigation conducted by the LGU’s Committee on Decorum and
Investigation (CODI), respondent was found guilty of all three charges by Municipal Mayor
Marvic S. Padilla. For the offenses committed against De la Cruz and Gayaton, respondent was
meted the penalties of reprimand for his first offense of light harassment and 30 days’
suspension for his first offense of less grave sexual harassment. His transgression against
petitioner, however, was deemed to be grave sexual harassment for which he was dismissed
from the government service.
On appeal, the Civil Service Commission (CSC) passed only on the decision in the case
filed by petitioner since, under the CSC rules, the penalty of reprimand and/or suspension of
not more than 30 days cannot be appealed. The CSC dismissed the appeal but modified Mayor
Padilla’s order by holding respondent guilty of grave misconduct instead of grave sexual
[9]
harassment.

The same penalty of dismissal from the service, however, was meted out to

respondent.
Respondent’s next recourse was to the CA which partially granted his appeal. The CA
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[10]
modified the CSC resolution, finding respondent guilty only of simple misconduct.
Accordingly, the penalty was lowered to suspension for one month and one day.
Petitioner comes to this Court to appeal the downgrading of respondent’s offense to
simple misconduct.
The core issue for our resolution is whether the acts committed by respondent against
petitioner (since the CSC resolution only touched upon petitioner’s complaint) constitute
simple misconduct or grave misconduct.
Misconduct means intentional wrongdoing or deliberate violation of a rule of law or
[11]
standard of behavior.

To constitute an administrative offense, misconduct should relate to

or be connected with the performance of the official functions and duties of a public
[12]
officer.
In grave misconduct, as distinguished from simple misconduct, the elements of
corruption, clear intent to violate the law or flagrant disregard of an established rule must be
[13]
manifest.
Respondent’s acts of grabbing petitioner and attempting to kiss her were, no doubt,
intentional. Worse, the incident occurred months after he had made similar but subtler
overtures to De la Cruz, who made it clear that his sexual advances were not welcome.
Considering that the acts respondent committed against petitioner were much more aggressive,
it was impossible that the offensive nature of his actions could have escaped him. It does not
appear that petitioner and respondent were carrying on an amorous relationship that might have
justified his attempt to kiss petitioner while they were separated from their companions.
Worse, as petitioner and respondent were both married (to other persons), respondent not only
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took his marital status lightly, he also ignored petitioner’s married state, and good character
and reputation.
We disagree with the CA that neither corruption, clear intent to violate the law or
[14]
7877, the
flagrant disregard of an established rule attended the incident in question. RA
Anti-Sexual Harassment Act of 1995, took effect on March 5, 1995. Respondent was charged
with knowledge of the existence of this law and its contents, more so because he was a public
servant. His act of grabbing petitioner and attempting to kiss her without her consent was an
unmistakable manifestation of his intention to violate laws that specifically prohibited sexual
harassment in the work environment. Assuming arguendo that respondent never intended to
violate RA 7877, his attempt to kiss petitioner was a flagrant disregard of a customary rule that
had existed since time immemorial – that intimate physical contact between individuals must
be consensual. Respondent’s defiance of custom and lack of respect for the opposite sex were
more appalling because he was a married man. Respondent’s act showed a low regard for
women and disrespect for petitioner’s honor and dignity.
The CA, however, interpreted respondent’s repeated apologies to petitioner as an
indication of the absence of intention on his part to commit so grave a wrong as that
committed. On the contrary, such persistent attempts to make peace with petitioner indicated
how well respondent was aware of the gravity of the transgression he had committed.
Respondent certainly knew of the heavy penalty that awaited him if petitioner complained of
his aggressive behavior, as she, in fact, did.
Section 53 of Rule IV of the Uniform Rules on Administrative Cases provides a list of
the circumstances which may be considered in the determination of penalties to be
[15]
imposed.
The CA considered respondent’s more than ten years of government service and
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claim of being awarded Most Outstanding Municipal Assessor of Region II for three years as
mitigating circumstances. Again, we disagree.
Length of service as a factor in determining the imposable penalty in administrative cases
[16]
In fact, respondent’s long years of government service should be
is a double-edged sword.
seen as a factor which aggravated the wrong that he committed. Having been in the government
service for so long, he, more than anyone else, should have known that public service is a
[17]
public trust;

that public service requires utmost integrity and strictest discipline, and, as

[18]
such, a public servant must exhibit at all times the highest sense of honesty and integrity.
Sadly, respondent’s actions did not reflect the integrity and discipline that were expected of
public servants. He failed to live up to the image of the outstanding and exemplary public
official that he was. He sullied government service instead.
Furthermore, we note that this is the third time that respondent is being penalized for
acts of sexual harassment. We are also alarmed by the increasing boldness in the way
respondent displayed his unwelcome affection for the women of his fancy. He is a perverted
predator preying on his female colleagues and subordinates. Respondent’s continued
misbehavior cannot, therefore, be allowed to go unchecked.
WHEREFORE, the petition is hereby GRANTED. Resolution No. 031176 issued by
the Civil Service Commission finding respondent Benjamin A. Sanchez, Jr. guilty of grave
misconduct is REINSTATED. Respondent Benjamin A. Sanchez, Jr. is ordered DISMISSED
from the service with forfeiture of retirement benefits except accrued leave credits, if any, and
with prejudice to re-employment in any branch or instrumentality of the government, including
government-owned and controlled corporations. This is without prejudice to any criminal
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complaints that may be filed against him.
No costs.
SO ORDERED.
(On Official Leave)
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DEClSl01\f
CARPIO MORALES, 1.:

On

automatic

promulgated
Branch

by the Regional

18, convicting

and sentencing

review

IS

the

Decision

of July

Trial Court of Cagayan

11, 200 I

de Oro City,

Ruel Baconguis y Inson (appellant)

of murder

him to death.

To the charge of murder allegedly committed

as follows,

·

'

G.R. No. 149889

2

Decision

That on or about .lUIlL: 23, 2000 al 2:04 early ill the
morning at Phase 3, Block 21, Lot 9, Villa Trinitas Subd., Bugo,
Cagayan
de Oro City, and within the jurisdiction
of this
Honorable Court, the above-named
accused, with treachery and
with intent to kill, attacked one Roberto C. Mercado with the use
of an undetermined
caliber of a gun thereby inflicting mortal
wounds which is the cause of his immediate death.
Contrary

to Article

248 or the Revised

Penal Code,

111

relation to I~;\76,)<), :IS ;1Jl1l'IHkd. 1

appellant pleaded not guilty during his arraignment on July 27,2000.2

Culled from the evidence for the prosecution

IS

its following

version of the case:

On June 23, 2000, at around 2:40 a.m., while Lydia MercadoLledo was sleeping in her 3-bedroom one storey house, she was
awakened by the sound of a gunshot. She immediately looked out of
her bedroom window and saw to her right a tall man some five meters
away from her' leave her house and jump over the 21/2- 3 meters high
bamboo fence." Before the man who was wearing khaki short pants
and a white T-shirt jump-.J, he turned his face to the left, thus
enabling her to see his slim face and tall nose.'

Lydia soon heard someone moaning.

She thus repaired to th.

sala where she found her younger brother, taxi-driver 24-year

ui~

Roberto Mercado (the victim), sprawled and bleeding on the flo. ';
He was brought to the hospital but he died on the way due to severe
hemorrhage resulting from a gunshot wound at the left chest.

Information, Rollo at 8.
Records at 27.
TSN, September 19, 2000 at 28.
ld.

lei. at 18.

Aside

G.R. No. 149889

3

Decision

from the chest, the victim also suffered gunshot wounds on his left

t'orearm. 6

The investigating officers found that the description of the man
seen leaving Lydia's house matched that of herein appellant Ruel
Baconguis who was a suspect in several cases of theft and robbery.

In the afternoon of the incident, the police arrested appellant in
the house of his in-laws at Purok 2-B, Gusa, Cagayan de Oro City

7

At about noon of the following day or on June 24, 2000, appellant was
paraffin-tested and was found positive for gunpowder nitrates on both
hands.s

Lydia

was

accordingly

informed

by her

other

brother,

policeman Adolfo Mercado, that the suspect had been arrested. In th.:
early afternoon of June 24, 2000, she was brought to the cell of

!t"

police station where appellant was detained and was informed that

t

lone detainee therein was the suspect."

hI

On seeing appellant, she

declared that he was the man she saw leaving her house and jumping
over the fence. lO

The defense, on the other hand, denied the accusation.

Proffering alibi, appellant claimed that on the night of June 22,
2000, he took a walk along Limketkai with his common-law-wife
Liezel Sacala, child, mother-in-law and sister-in-law after which they

Exhibit "A", Records at 163; TSN, September 14,2000 at 6-13.
TSN, May 7, 2001 at 78-79.
Exhibit "E", Chemistry Report No. C-55-2000, Records at 166.
TSN, September 19,2000 at 33-34.
III

thld.

G.R. No. 149889
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Dee isiou

returned to the house of his in-laws; and at the time of the incident, he
was fast asleep.

II

Liezel corroborated
of the incident

she woke

baby, and appellant

never

appellant's
lip
I.

claim, adding that on the night

twice to give milk to their 2-year old
ft the house following

their return from

the walk."

Crediting Lydia's positive identification
she saw leaving her house and jumping

of appellant as the mal

over the fence and the resu

of the paraffin test, the trial court convicted appellant by the decisi.
on review,

13

11
II

the dispositive portion of which reads:

WHEREFORE, finding accused RUEL BACONGUIS y
INSON GUILTY beyond reasonable doubt of the crime of
MURDER punishable under Article 248 of the Revised Penal
Code in relation to R.A. 7659, and after taking into account the
presence of one generic aggravating circumstance of dwelling,
without any mitigating, the said accused is hereby sentenced to
suffer the supreme penalty of DEATH by lethal injection. He is
further directed to indemnify the heirs the amount of FIFTY
THOUSAND PESOS as damages for the death of the victim,
another FIFTY THOUSAND PESOS as exemplary damages,
actual expenses in the amount of THIRTY FOUR THOUSAND
PESOS, plus to pay the costs. Pursuant to section 22 of R.A.
7659 and section 10 of Rule 122 of the Rules of Court, let the
entire record of this case be forwarded to the Supreme Court for
automatic review.
SO ORDERED.I'I

In his brief, appellant

proffers

the following

errors:

II
I~
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TSN, May 7, 2001 at 78-79, 98-99.
T SN,March 14,2001 at64-71;TSN,March
Decision, Rollo at 19-33.
lei. at33.

19,2001 at35-38.
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I.
THE LOWER COURT ERRED IN CONVICTING THE
ACCUSED OF THE CRIME CHARGED DESPITE FAILURE
OF THE PROSECUTION TO PROVE HIS GUILT BEYOND
REASONABLE DOUBT.
II.
THE LOWER COURT ERRED IN DISREUARDING THE
TESTIMONIES
OF THE ACCUSED
AND DEFENSE
WITNESSES AND IN RELYING HEA VIL Y ON THE
TESTIMONY OF THE PROSECUTION WITNESSES.
III.

THE LOWER COURT ERRED IN APPRECIATING THE
FACT THAT THE ACCUSED WAS ~OT ASSISTED BY A
LAWYER DURING THE CUSTODIAL INVESTIGATION IN
VIOLATION -OF HIS BASIC CONSTITUTIONAL RIGHT.
IV.
THE LOWER COURT ERRED IN APPBECI,\TING
THE
PRESENCE
OF
THE
GENERIC
AGGRAVATING
CIRCUMSTANCE OF DWELLING DESPITE THE FACT
THAT IT WAS NOT ALLEGED IN THE INfORMATION.
(Underscoring

Appellant
Having, however,

supplied)

questions

his arrest

as bereft

submitted to the jurisdiction

he entered his plea"

and actively participated

of a valid warrant.

of the trial court when
in the trial of the case,

any infirmity in his arrest was deemed cured.16

Appellant
interrogation

15
16

likewise

questions

without the assistance

his

subjection

of counsel.

to

custodial

There was, however.

Records at 27.
People v. Lapitaje, G.R. No. 132C:''':, February 19, 2003; People v. Lagarto, G.R. No. G.R.
No. 118828, February 29, 2000, 326 SeRA 693, 749; People Ii. Nitcha, G.R. No. 113517,
January 19, 1995,240 SeRA 283, 294; People v. Nazareno, G.R. No. 103964, August I,
1996, 260 SeRA 256; People v. l.Ienaresas, G.R. No. I004()2, September 29, 1995, 248

SeRA 629; People v. Manzano, G.R. No. 108293, September 1S, 1995,248 SeRA 239.
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nothing

inculpatory

or exculpatory

obtained

from him by the police

during his custodial investigation.

While it cannot be denied that accused-appellant
was
deprived of his right to be informed of his rights to remain silent
and 10 have competent and independent counsel, he has not shown
that, as a result of his custodial interrogation, the police obtained
any statement from him-whether
inculpatory or exculpatorywhich was used in evidence against him. The records do not show
that he had given one or that, in finding him guilty, the trial court
relied on such statement x x x x In other words, no uncounseled
statement was obtained from accused-ap,pellant
which should have
been excluded as evidence against him. 7

,.

! "

It bears noting that the evidence relied upon by the prosecution
is circumstantial.

It is settled

that

convict, the following
one circumstance;

for circumstantial

requisites

must be met:

to suffice

produce a conviction

of all circumstances

beyond reasonable

The first circumstance
was seen

are derived
is such as to

doubt."

which the prosecution
\:--ving

10

\) there is more than

2) the facts from which the inferences

are proven; and 3) the combination

that appellant

evidence

the house

sought to prove is

where

the victim

lay

bleeding of gunshot wounds not long after a gunshot was heard.

Prosecution
detention

witness Lydia identified appellant, then alone in the

cell, and in open court as the person she saw leaving tilt

house.

17

18

People v. Escordial, G.R. Nos. 138934-35, January 16,2002,373

Rule 133, Sec. 4, Revised Rules of Court.

SeRA 585, 606.
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The
however,

value

of the

in-court

is largely dependent

made while appellant

identification

made

upon the out-of-court

was in the custody of the police.

contaminates

the integrity

by Lydia,

identification

Teehankee, Jr., 19 this Court held that corruption
identification

,

she

In People v.

of out-of-court

of in-court

identification

during the trial of the case.

In resolving the admissibility or and relying on out-of-court
identification
of suspects, courts have adopted the totality of
circumstances test where they consider the following factors, viz:
(1) the witness' opportunity to view the criminal at the time of the
crime; (2) the witness' degree of attention at that time; (3) the
accuracy of any prior description given by the witness; (4) the
level of certainty demonstrated 12Y the witness at the identification;
(5) the length of timc bctween the crime and the identification;
and, (6) the suggestiveness
of the identification
procedure.2o
(Underscoring supplied)

The totality of circumstances test has been fashioned .to assure
fairness as well as compliance
process in regard to out-of-court

Applying

the above-said

had a good opportunity

with constitutional
identi fication.

requirements

of due

21

test, there are nagging doubts if Lydia

to view the man she saw leaving her house.

For by her claim, after hearing a gunshot, she stood up and "opened"
the 3-panel jalousied

and giilled bedroom

window

upon which she

saw a tall, slim man who was about 5 meters away at the "right side of
the window";" and the man turned his face to the left, glancing at the

terrace" which terrace she could not see from where she was,

19

zo
21

~::!
23

People 1'. Tcehankee, Jr., G.R. No. 111206-08, October 6, 1995, 249 SeRA 54.
III at 95.
People v. Gamer, G.R. No. 115984, February 29, 2000, 326 SeRA 660,672.
TSN, September 19,2000 at 27-31.

fd. at 29.
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which was lighted by an I8-watt "[njot quite dim" but "more yellow"
bulb "attached to the road (sic ).,,24

If Lydia could not see the terrace." which was five meters away
from where she was, how could the suspect, who was by her account
also five meters away from the terrace, glance at the terrace by merely
turning

his whole face to the left, given the logical location of the

terrace to be obliquely behind (to his right) him.

rf

before appellant

jumped

he was, by Lydia's

three meters away from the light bulb "attached
light illuminated

claim, about

to the road" which

the terrace, how could Lydia have clearly seen the

face of the man turning his face to the left?

As for the circumstances

surrounding

the identification

they were clearly tainted by improper suggestion.

process,

While there is no

law requiring a police line-up as essential to a proper identification.
even without it there could still be proper identification
police did not suggest the identification

a'

as long as u.,

to the witness." the police

II

the case at bar did even more than suggest to Lydia.

Thus, by Lydia's

own account,

the following

transpired

after

she arrived at the cell where appellant was detained.

Pros. Nolasco: On June 24, that is the following day, where were
you?

24
25
26

Id. at 29-30.
lei. at 27-28.
People v. Perez, G.R. No. 142556, February 5, 2003; Pcople v. Picdad. G.R. No. 13l9~3,
December 5, 2002; Tapdasan v. People, G.R. No. 141344, N(~vember 21,2002; People v
Lubong, G.R. No. 132295, May 31,2000,332
SeRA 672; People v. Salazar, G.R. No.

109943, September 20, 1995, 248 SeRA 460.
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A

I was in our house.

Q

In the afternoon or morning?

A

In the morning, Adolfo Mercado went to my house
and informed me that they already arrested a
suspect last June 23.

Q

And what did you do with that information?

A

At I :00 o'clock in the afternoon, June 24, I went
together with my brother to Puerto Police Station.

Q

What did you do?

A

They let me see the suspect.

Q

Were you able to see the suspect?

A

Yes, sir.

Q

What was your reaction upon seeing the suspect?

A

I was so mad because the ~erson whom I saw at that
time was the same person. 7

xxx
Atty. Azis [defense counsel]: You said that at about 8:00 o'clock of
the same morning there were operative]s] from the
Puerto Police Station and you said they investigated
you about the incident?

,

,

27

A

Yes, ma'am.

Q

Who among the police officer]s]?

A

P03 [Eddie] Akut, P03 Ruben and P03 Achas.

Q

You only described to them what you saw, the
description of the suspect?

A

Yes, ma'am.

Q

About his being slim built?

A

Yes, ma'am.

TSN, September 19,2000 at 22-24,

10
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You could not determi ne whether
skin[ned] or dark person?
!could not determine.

he ~

£l fair

Q

In fact you could
mark on his face?

A

Yes, ma'am.

Q

You said that on June 24, 2000 you were informed
that there was already ~ suspect arrested lIT the
police?

A

Yes, ma'am.

Q

But you were not or you did not accompany
police officer where that suspect was arrested?

A

No, ma'am.

Q

So i! was not you who pointed
order for him to be arrested?

A

No ma'am.

Q

And when you went to the Puerto
they introduced
to you the suspect?

A

Yes ma'am.

not getermine

whether

there lli

to the suspect

Police

the

in

Station

Q
A

From !!!y brother.

Q

When?

A

When

he went

to the house

on June

24

111

the

1l10rtlll1g.

Q

Where did you see the suspect
station?

inside

the police

A

Q

In other words, when you saw him he was inside
the cell?

A

Q

Yes, ma'am.

Decision

G.R. No. 149889

11

A

Yes, ma'am.

Q

And the police officer
Rue} Baconguis?

A

Yes, ma'am.

Q

And aftcr pointing
~
the suspect'?

A

Yes, ma'am.

Q

And because
was the one?

A

I was convinced because his face is the same person
whom I saw [jump] over the fencc.28 (Emphasis and
underscoring supplied)

A showup,
identification
underhanded
generating
imagination,

of

pointed

to you that that is

to you thcy told you that he

of that, you were convinced

such as what was undertaken
appellant

by Lydia,

mode of identification
confidence

where

and,

told,

all

there

has

by the police in th.
been

held

for "being pointedly
was

none,

subverting

that he

their

to be

an

suggestive,

activating
reliability

visual
as

an

eyewitness.?" Lydia knew that she was going to identify a suspect,
whose

name had priorly

been furnished

when she went to the police station.

by her brother-policeman,

And the police pointed appellant

to her, and told her that he was the suspect, while he was behind bars,
.

alone.

30

The
identification,

2~
29

~o

unusual,

coarse

and

highly

which revolts against accepted

singular

method

principles

of scientific

Id. at 32-34.
People v. Escordial, supra at 612; People v. Niho, G.R. No. 121629, May 19, 1998,290
SeRA 155; People v. Salguero, G.R. No. 89117, June 19, 1991, 198 SeRA 357; People v.
Cruz, G.R. No. L-24424, March 30, 1970,32 SeRA 181.

l8N, Scprcmbcr It), 2000 al34.
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detection,

alienates

the

esteem

com man d s nett. Irer respect nor acceptance,'

of

every

just

man,

and

11

In People v. Acosta." this Court rejected the identification

by a

witness of the accused while the latter was alone in his detention cell.
There, this COUli held that the identification
tainted by the suggestiveness
he was incarcerated
compared

of having the witness identify him while

with no one else with him with whom he might be

by the witness, was less than objective

trustworthiness

Under
appellant,

of the suspect, which was

to thus impair the

of their identification.33

the circumstances

attendant

to the identification

this Court is not prepared to hold that the prosecution

established

that appellant was the man seen leaving the house-scene

of
had
of

the crime soon after a gunshot was heard.

As for the positive
settled

that

gunpowder."

nitrates

are

paraffin
also

findings
found

in

on appellant,
substances

it is
other

Thus, in a number of casea" the Court acquitted

accused despite the finding of gunpowder

we]:

than
the

nitrates on his hand, noting

that:

[S]cientific experts concur in the view that the result of a
paraffin test is not conclusive.
While it can establish the
presence or nitrates or nitrites on the hand, it docs not always
indubitably show that said nitrates or nitrites were caused by the
discharge of firearm. The person tested may have handled one or
more of a number of substances which give the same positive
reaction for nitrates or nitrites, such as explosives,
fireworks,
31

J2
3.1
34
32

People v. Cruz, supra, at 186; Natividad v. Court of Appeals, supra.
People l' AC().I'Ia, G.R. No. 70133, July 2, 1990, 187 SCRA 39; Y.,idePeople v. Cruz, supra.
Id. at 43.
People v. Teehankee, supra at 103.
People v. De Guzman, G. R. No. I 16730, November 16, 1995, 250 SCRA I 18; People v.

l/bc:ffal7(Jsa,

G.R. No. 121195, November 27, 1996,164 SeRA 722.
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pharmaceuticals, and leguminous plants such as peas, beans, and
alfalfa. A person who uses tobacco may also have nitrate or
nitrite deposits on his hands since these substances are present in
the products of combustion of tobacco. The presence of nitrates,
therefore, should be tal:", only as an indication of a possibility
but not of infallibility that the person tested has fired a gun.33

In fact, prosecution
Sabong, who conducted
person

witness Police Superintendent
the paraffin test on appellant,

who fires a gun can transfer

gunpowder

Liza Madeja
testified that

from his hands

!,

someone standing very near him even if the second person did not Ill'"
a gun himself.34

.'

But even assuming arguendo that appellant's
gunpowder
culpability,

may be credited as circumstantial
that

circumstance

is only

one

was established

for circumstantial

being positive for

evidence

circumstance,

and

by the prosecution,

indicating

since

no

his

other

the first requirement

evidence to warrant conviction

of appellant has not

been met.
ill,

The
proving

prosecution

having

the guilt of appellant

failed

to discharge

beyond reasonable

its burden

of

doubt, he must be

acquitted.

WHEREFORE,
Court,

Branch

the appealed

18, Cagayan

decision

of the Regional

de Oro City finding

appellant

Trial

RUEL

BACONGUIS Y INSON guilty of murder is hereby REVERSED
AND SET ASIDE and appellant
ordered IMMEDIATELY

is ACQUITTED thereof.

RELEASED from confinement

is being held for some other legal cause.

3J
34

I
Peop e v. Melchor, G.R. No. 124301, May 18, 1999,307 SeRA 177,187-188.
TSN, October 9, 2000 ilt 12-13.

He is

unless he
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The Director of Prisons is DIRECTED to forthwith implem«
this Decision

immediately

and to inform this Court within five day

from receipt

hereof of the date appellant

shall have actually

been

released from confinement.

SO ORDERED.
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THE PEOPLE OF THE PHILIPPINES,
Plaintiff-Appellee,

- versus -

G.R. No. 176354
Present:
CARPIO MORALES, J.,
Chairperson,
PERALTA,*
BERSAMIN,
ABAD,** and
VILLARAMA, JR., JJ.

WILSON LOPEZ, VICTORINO
Promulgated:
CRUZ @ BONG MADAYAG and
FELIPE MAGLAYA, JR.,
August 3, 2010
Accused-Appellants.
x-----------------------------------------------------------------------------------------x

VILLARAMA, JR., J.:
On appeal is the February 16, 2006 Decision

[1]

of the Court of Appeals (CA) in

[2]
CA-G.R. C.R.-H.C. No. 00527 which affirmed with modification the Decision rendered by
Branch 46 of the Regional Trial Court (RTC) of San Jose, Occidental Mindoro, finding
appellants Wilson Lopez, Victorino Cruz alias “Bong Madayag” and Felipe Maglaya, Jr. guilty
beyond reasonable doubt of the crime of murder.
On August 4, 1997, an Information

[3]

for the crime of murder was filed against

appellants. The accusatory portion of the Information reads:
That on or about the 28th day of June, 1997 at around 7:40 in the evening, in Barangay
Bagong Sikat, Municipality of San Jose, Province of Occidental Mindoro, Philippines and within
the jurisdiction of this Honorable Court, the accused being then armed with guns, with intent to kill
and with treachery and abuse of superior strength, conspiring and confederating together with four
others whose true names and identities are still unknown, did then and there willfully, unlawfully
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and feloniously, attack, assault and shoot with the said weapons one Melchor Tabora, Sr. thereby
inflicting upon the latter serious wound which caused his untimely death.
CONTRARY TO LAW.

When arraigned, appellants, with the assistance of counsel, entered their respective pleas
[4]
of not guilty.
Trial on the merits then ensued.
Based on the narration of witnesses, the facts are summed up as follows:
In the evening of June 28, 1997, between 7:30 to 8:00 p.m., four (4) armed men entered
the Tabora compound in Barangay Bagong Sikat, San Jose, Occidental Mindoro. The security
guards on duty, Jesus Cornejo and Johnny Baylosis, were having dinner at the buying station of
the rice mill located within the compound when the armed men passed through the small door
of the main gate. The intruders were wearing dark pants and jackets with dark bonnets
covering their faces with opening holes for their eyes and mouth. The security guards noticed
[5]
that one (1) of them was carrying an armalite rifle and another, a .45 caliber pistol.
Upon entering the Tabora compound, two (2) men pointed their guns at the security
guards and ordered them to lie face down. Their hands and feet were tied with a nylon cord,
their mouths covered with masking tape, and their service firearms were confiscated. Then, the
other two (2) men arrived and watched over the security guards. Before proceeding to the main
house, one (1) of the intruders switched off the fluorescent light at the buying station. Shortly
afterwards, the security guards heard a commotion coming from the kitchen. Col. Melchor
Tabora shouted “Guard! Guard!” and a few seconds later, a gun was fired. Witnesses Gregorio
Reyno, Irene Barbosa, Mirasol Fernandez, Ronnie Cabangisan, Dina Dela Torre, Salvacion
Cercidillo and Corazon Tabora, the widow of the late Col. Tabora, also heard the shouts of
[6]
Col. Tabora, as well as the gunshot.
Salvacion Cercidillo, a house helper of the Taboras, testified that she was at the
compound’s kitchen at around 8:00 p.m. of that fateful evening. Col. Tabora had just finished
picking his teeth and was about to enter the main house when two (2) armed men wearing
bonnets came and followed him. As Col. Tabora was retreating to the house, he closed the
door leading to the main house where the housemaid was hiding, then exited through the
opposite kitchen door. Col. Tabora proceeded outside toward the main gate. He called out

10/10/2014 10:08 AM
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[7]
“Guard! Guard!” as he kicked the two (2) men. Then, the witnesses heard a single gunshot.
Soon after the gunshot was heard, witnesses Gregorio Reyno, Irene Barbosa and Ronnie
Cabangisan saw four (4) men in dark pants and dark jackets, one (1) in camouflage, with their
bonnets rolled up to their foreheads, coming out of the gate of the Tabora compound. They
identified three (3) of the men as appellants Wilson Lopez, Victorino Cruz alias Bong
Madayag, and Felipe Maglaya, Jr. The witnesses, together with Mirasol Fernandez, saw
appellants and their unidentified companion walking fast along the concrete fence of the
Tabora compound, with their bonnets rolled up to their foreheads. The four (4) men proceeded
to the direction of Masagana A Street, passing by the Medalla School, the Camus residence,
the Reyno Rice Mill, and the Parilla residence. The witnesses recognized Victorino Cruz alias
Bong Madayag as the one (1) carrying a long firearm held parallel to his body. Witnesses
Barbosa and Cabangisan identified Wilson Lopez as the one (1) in camouflage, while Mirasol
[8]
Fernandez was able to recognize Felipe Maglaya, Jr.
Responding to a call from security guard Jesus Cornejo, police operatives from the San
Jose Municipal Police Station, led by Major Winston Ebersole, hurried to the Tabora
residence. In the course of their investigation conducted at the crime scene, the police officers
were able to recover the following: three (3) pieces yellow-orange nylon cord, measuring about
one (1) yard each; one (1) blue colored bull cap marked “American Birkerreiner XII
Volunteer”; one (1) piece soft leather black holster for a .45 caliber firearm; one (1) gray
colored packing tape measuring approximately seven (7) inches long by two (2) inches wide;
and one (1) piece caliber 5.56 mm empty cartridge found near the spot where Col. Tabora’s
dead body was found.

[9]

Firearms Examiner Gerardo Umayao of the Philippine National Police Crime
Laboratory, Region IV, Camp Vicente Lim, examined the caliber 5.56 mm empty cartridge,
which was subjected to ballistic examination. His findings revealed that it was a cartridge from
[10]
a caliber M-16 armalite rifle.
Dr. Edwin P. Sulit, Medical Officer III of the San Jose District Hospital, conducted the
post-mortem examination on the victim. He declared in the death certificate of the late Col.

10/10/2014 10:08 AM

G.R. No. 176354

4 of 14

http://sc.judiciary.gov.ph/jurisprudence/2010/august2010/176354.htm

Tabora that the latter died of gunshot wounds. He also certified that there were two (2) wounds
found on the body of the victim, to wit:
(a) the entry wound which he described as “0.5 x 0.25cms. oval deformity
(wound) with collar contusion, located 3.0 cms. above the nipple, 1.0 cm. medial
to the nipple right chest xxx”; and
(b) the exit wound which the doctor described as “0.75 cm x 0.5 cm.
irregular deformity (wound) located at the back, left, posterior axillary line at the
[11]
level of 10th ICS.”
On November 17, 2000, a decision was promulgated by the RTC, finding appellants
guilty beyond reasonable doubt of murder, to wit:
WHEREFORE, in the light of all the foregoing, the Court finds the accused WILSON
LOPEZ, VICTORINO CRUZ @ BONG MADAYAG and FELIPE MAGLAYA, JR., GUILTY
BEYOND REASONABLE DOUBT, of the crime of MURDER, defined and penalized under
Article 248 of the Revised Penal Code, and Section 6 of Republic Act No. 7659, otherwise
known as the Death Penalty Law, and are hereby sentenced to suffer the supreme penalty of
DEATH.
The three (3) accused are hereby ordered to indemnify, jointly and severally, the heirs
of MELCHOR TABORA SR. in the amount of SEVENTY FIVE THOUSAND PESOS
(P75,000.00) and to furthermore pay said heirs the amount of ONE MILLION PESOS
(P1,000,000.00) as moral damages.
The Provincial Warden is hereby directed to cause the immediate transfer of the three
(3) accused from the Provincial Jail at Magbay, San Jose, Occidental Mindoro to the New
Bilibid Prisons, Muntinlupa City, Metro Manila.
SO ORDERED.

[12]

Initially, this case was brought to this Court for review and docketed as G.R. No.
[13]
146571. However, in a Resolution
dated October 12, 2004, the case was transferred to the
[14]
CA for intermediate review, consistent with its ruling in People v. Mateo.
On February 16, 2006, the appellate court rendered the assailed Decision affirming
appellants’ conviction but reduced the penalty from death to reclusion perpetua.
The dispositive portion of the Decision of the CA reads:
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WHEREFORE, in view of the foregoing, we hereby AFFIRM the Regional Trial
Court’s decision convicting accused-appellants Wilson Lopez, Victorino Cruz alias Bong
Madayag and Felipe Maglaya, Jr. of the crime of murder in Criminal Case No. R-4221 with the
following MODIFICATIONS:
1.

In lieu of the death penalty which the RTC imposed, the accused-appellants are
sentenced to suffer the penalty of reclusion perpetua.

2.

The appellants shall solidarily pay the heirs of Melchor Tabora, Sr. the sum of
P50,000.00 as civil indemnity, P25,000.00 as temperate damages and P25,000.00
as exemplary damages.

3.

The trial court’s award of [P1,000,000] as moral damages is reduced to P50,000.00

SO ORDERED.

[15]

Hence, the present appeal.
On March 14, 2007, this Court accepted the appeal and directed the parties to file their
respective supplemental briefs. On June 18, 2007, the Office of the Solicitor General, for the
appellee, manifested that it is adopting its Brief before the appellate court as its supplemental
brief. Appellants, for their part, failed to file their supplemental brief despite the extension
given to them. Thus, they are deemed to have adopted their brief before the appellate court.

In their brief,

[16]

appellants assigned the following errors allegedly committed by the

trial court:
I
THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
HOLDING THE HEREIN ACCUSED-APPELLANTS GUILTY OF THE CRIME CHARGED
DESPITE ABSENCE OF EVIDENCE BEYOND REASONABLE DOUBT.
II
THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
NOT ACQUITTING THE HEREIN ACCUSED-APPELLANTS OF THE CRIME
CHARGED.
III
THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
HOLDING THAT TREACHERY ATTENDED THE KILLING OF THE LATE COL.
TABORA.
IV
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THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
HOLDING THAT ABUSE OF SUPERIOR STRENGTH ATTENDED THE KILLING OF THE
LATE COL. TABORA.
V
THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
ORDERING THE HEREIN ACCUSED-APPELLANTS TO INDEMNIFY JOINTLY AND
SEVERALLY THE HEIRS OF THE LATE MELCHOR TABORA, SR. IN THE AMOUNT OF
SEVENTY-FIVE THOUSAND PESOS (P75,000.00).
VI
THE TRIAL COURT COMMITTED A SERIOUS AND GRAVE REVERSIBLE ERROR IN
ORDERING THE HEREIN ACCUSED-APPELLANTS TO PAY THE HEIRS OF THE LATE
MELCHOR TABORA, SR. THE AMOUNT OF ONE MILLION PESOS (P1,000,000.00) AS
MORAL DAMAGES.

[17]

Essentially, appellants submit that the prosecution failed to prove their guilt beyond
reasonable doubt. They argue that the prosecution witnesses failed to positively identify them
as the culprits of the crime. They also contend that there was total absence of evidence to show
that they attacked and killed the victim. They insist that the prosecution failed to show that
they were inside the Tabora compound on the date and time in question. Thus, they implore us
to acquit them.
The appeal has no merit.
After a thorough evaluation and scrutiny of the evidence on record, we arrive at the
conclusion that the guilt of appellants of the crime charged was established beyond reasonable
doubt.
Well settled is the doctrine that findings of trial courts on the credibility of witnesses
deserve a high degree of respect and will not be disturbed on appeal absent a clear showing that
the trial court had overlooked, misunderstood or misapplied some facts or circumstances of
weight and substance which could reverse a judgment of conviction. In fact, in some instances,
such findings are even accorded finality. This is so because the assignment of value to a
witness’ testimony is essentially the domain of the trial court, not to mention that it is the trial
judge who has the direct opportunity to observe the demeanor of a witness on the stand, thus
providing him unique facility in determining whether or not to accord credence to the
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[18]
testimony or whether the witness is telling the truth or not.
In the present case, both the RTC and the CA found the testimonies of the prosecution
witnesses to be convincing. Witnesses Cornejo and Baylosis, the security guards on duty,
narrated that the armed men who entered the Tabora compound were wearing dark pants and
jackets with dark bonnets. They were armed with an armalite rifle and a .45 caliber pistol.
Two (2) men went to the kitchen of the Tabora residence and the guards heard a commotion.
Col. Tabora shouted “Guard! Guard!” and a single gunshot was heard. Meanwhile, in her
testimony, Cercidillo stated that Col. Tabora was about to enter the main house when two (2)
armed men wearing bonnets arrived, pointing their guns at him.

Col. Tabora called out

“Guard! Guard!” as he kicked the two (2) men. She also heard the gunshot. Likewise,
witnesses Gregorio Reyno, Irene Barbosa and Ronnie Cabangisan affirmed that they saw four
(4) men wearing dark pants and dark jackets with their bonnets rolled up to their foreheads,
coming out of the Tabora compound. Three (3) of the men were positively identified by the
witnesses as appellants Wilson Lopez, Victorino Cruz and Felipe Maglaya, Jr. Taken in their
entirety, we find the testimonies of the prosecution witnesses to be credible and consistent with
each other, and therefore, must be given full faith and credence.
Although no one (1) witnessed the actual killing of Col. Tabora, this Court should
emphasize that direct evidence is not the sole means of establishing guilt beyond reasonable
doubt. Established facts that form a chain of circumstances can lead the mind intuitively or
impel a conscious process of reasoning towards a conviction. Indeed, rules on evidence and
principles in jurisprudence have long recognized that the accused may be convicted through
[19]
circumstantial evidence.
Section 4 of Rule 133 of the Rules of Court provides:
SEC. 4. Circumstantial evidence, when sufficient.─ Circumstantial evidence is
sufficient for conviction if:
(a) There is more than one circumstance;
(b) The facts from which the inferences are derived are proven; and
(c) The combination of all the circumstances is such as to produce a conviction beyond
reasonable doubt.
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To uphold a conviction based on circumstantial evidence, it is essential that the
circumstantial evidence presented must constitute an unbroken chain which leads one to a fair
and reasonable conclusion pointing to the accused, to the exclusion of the others, as the guilty
person. The test to determine whether or not the circumstantial evidence on record is sufficient
to convict the accused is that the series of circumstances duly proved must be consistent with
each other and that each and every circumstance must be consistent with the accused’s guilt and
[20]
inconsistent with the accused’s innocence.
The circumstantial evidence must exclude the
possibility that some other person has committed the offense.
Here, the appellate court considered the following circumstances to establish an
unbroken chain of events pointing to the logical conclusion that appellants killed the victim:
1.

Security guard Jesus Cornejo testified that the four-armed men who entered the
compound were wearing dark clothings and bonnets over their faces. One of the men
was carrying an Armalite rifle while another had a .45 caliber pistol.

2.

The housemaid Salvacion Cercidillo saw two armed men wearing black bonnets
approach and point their guns at the victim who called the guards and kicked the armed
men.

3.

The prosecution witnesses inside the compound (Cornejo, Cercidillo and Mrs. Tabora)
and outside the compound (Reyno, Barbosa, Fernandez and Cabangisan) heard the
victim shout the words, “Guardia, guardia” followed by a lone gunshot.

4.

Cornejo testified that after the gunshot, the four armed men left through the
compound’s gate.

5.

A few minutes after the commotion inside the compound and after the gunshot,
prosecution witnesses Reyno, Barbosa, Fernandez and Cabangisan saw four men leave
the Tabora compound.

6.

Reyno identified accused-appellants Wilson Lopez, Victorino Cruz and Felipe Maglaya,
Jr. as three of the men who went out of the compound. Victorino Cruz was carrying a
long firearm.

7.

Barbosa identified accused-appellants Wilson Lopez and Felipe Maglaya, [Jr.] as two of
the men who exited the compound.

8.

Fernandez identified accused-appellant Felipe Maglaya, Jr. as one of the men who went
out of the compound.

9.

Cabangisan identified accused-appellants Wilson Lopez, Victorino Cruz and Felipe
Maglaya, Jr. as three of the men who went out of the compound. Victorino Cruz was
carrying a long firearm.

10.

Police investigation revealed that the cal. 5.67 mm empty cartridge found at the scene of
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the crime was fired from an M-16 armalite rifle.
11.

Dr. Sulit testified that the victim sustained two wounds, with the first wound located on
the right side of the chest (entry point of the bullet) and the second wound located at the
back (the exit wound). He said that a gunshot caused the wounds and the hematoma
[21]
surrounding the wounds.

Thus, while no one (1) directly saw appellants shoot the victim, the Court is satisfied
that the circumstantial evidence in this case constituted an unbroken chain that leads to the
logical conclusion that appellants were guilty of the murder of Col. Tabora. The combination
of the circumstances is such as to leave no reasonable doubt as to their guilt; hence, appellants’
conviction based on circumstantial evidence is justified.
Appellants advance the defense of alibi. To bolster their claim of alibi, appellant Wilson
Lopez denied having gone to the place of the late Col. Tabora in the evening of June 28,
1997. He claimed that on said date, he was at the house of his employer Unison Madayag,
with a boy named Nonoy and a cousin of Madayag named Neneng. According to Lopez, he
only learned of the death of Col. Tabora the following morning when he noticed several
vehicles parked infront of the victim’s house.

Meanwhile, appellant Felipe Maglaya, Jr.

asserted that he was working in Darasa, Tanauan, Batangas and only came back to San Jose
on August 9, 1997. For his part, appellant Victorino Cruz maintained that on June 28, 1997,
he was in Manila with his mother to secure their passports. They also went to the U.S.
Embassy to get some papers and returned to Mindoro only on July 31, 1997.
However, this Court has time and again, held that to be believed, an alibi must be
supported by the most convincing evidence, as it is an inherently weak argument that can be
easily fabricated to suit the ends of those who seek its recourse.

[22]

Alibi must be supported

by credible corroboration from disinterested witnesses, otherwise it is fatal to the accused.
Further, for alibi to prosper, appellants must prove not only that they were somewhere else
when the crime was committed, but also that it was physically impossible for them to have been
[23]
at the scene of the crime or within its immediate vicinity.
In the present case, appellants’
alibi was corroborated by their relatives and friends who may not have been impartial
witnesses. They likewise failed to show that it was physically impossible for them to have been
at the scene of the crime at the time of its commission.
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Moreover, the alibi resorted to by appellants is worthless in the face of the categorical
testimony and positive identification by the prosecution witnesses, who did not have any
reason to falsely testify against appellants. Admittedly, the witnesses for the prosecution had
no grudge against appellants. Appellants failed to show that the witnesses were actuated by ill
motive to testify falsely against them. Where there is no showing of any improper motive on
the part of the prosecution witness to testify falsely against an accused, the logical conclusion
is that no such improper motive exists and that the testimony is worthy of full faith and
credence.

[24]

Jurisprudence teems with pronouncements that between the categorical statements of the
prosecution witnesses, on the one hand, and the bare denial of appellants, on the other, the
former must perforce prevail. An affirmative testimony is far stronger than a negative one,
especially when it comes from the mouth of a credible witness. Alibi and denial, if not
substantiated by clear and convincing evidence, are negative and self-serving evidence
undeserving of weight in law. They are considered with suspicion and always received with
caution, not only because they are inherently weak and unreliable, but also because they are
[25]
easily fabricated and concocted.
As regards the qualifying circumstance of treachery, appellants contend that the
prosecution failed to present any evidence to show that the gunmen consciously and
deliberately adopted the execution of the crime committed. We however agree with the trial
court in appreciating treachery as a qualifying circumstance. As we have consistently ruled,
there is treachery when the offender commits any of the crimes against persons, employing
means, methods or forms in the execution thereof which tend directly and specially to ensure
its execution without risk to himself arising from the defense that the offended party might
make. Two conditions must concur for treachery to exist, namely, (a) the employment of means
of execution gave the person attacked no opportunity to defend himself or to retaliate and (b)
the means or method of execution was deliberately and consciously adopted.

[26]

In the case at bar, the attack on the victim was deliberate, sudden and unexpected.
Appellants, who were armed, surreptitiously and without warning, entered the Tabora
compound and hogtied the security guards. Two (2) of them guarded the security guards to
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ensure that they could not aid the victim while one (1) switched off the light at the post to
prevent discovery. Thereafter, two (2) of the armed men went after the victim. The victim who
was unarmed, alone and confident in the security of his guarded home, was definitely not in the
position to defend himself against his assailants. Contrary to appellants’ contention, treachery
may still be appreciated even when the victim was immediately forewarned of the danger to his
person. What is decisive is that the execution of the attack made it possible for the victim to
defend himself or to retaliate. The number of the accused, their use of weapons (an M-16
armalite rifle and a .45 caliber gun) against the unarmed victim, the previous attack and
neutralization of the guards, and the timing of the attack preclude the possibility of any defense
by the victim. These circumstances indicate that appellants employed means and methods
which tended directly and specially to ensure the execution of the offense without risk to
themselves arising from the defense that the victims might make.

Hence, treachery was

correctly appreciated by the trial court.
[27]
Under Article 248
of the Revised Penal Code, as amended, the penalty imposed for
the crime of murder is reclusion perpetua to death. There being no aggravating or mitigating
circumstance, the penalty imposed on appellants is reclusion perpetua, pursuant to Article 63,
paragraph 2, of the said Code.
A word on the award of damages.
When death occurs due to a crime, the following may be recovered: (1) civil indemnity
ex delicto for the death of the victim; (2) actual or compensatory damages; (3) moral damages;
(4) exemplary damages; (5) attorney’s fees and expenses of litigation; and (6) interest, in
[28]
proper cases.

In murder, the grant of civil indemnity, which has been fixed by

jurisprudence at P50,000.00, requires no proof other than the fact of death as a result of the
[29]
crime and proof of an accused’s responsibility therefor.
Thus, the civil indemnity of
P50,000.00 awarded to the heirs of the victim is in order.
We also sustain the award of P50,000.00 as moral damages to the heirs of the victim in
view of the latter’s violent death. These do not require allegation and proof of the emotional
[30]
Finally, the award in the amount of P25,000.00, as temperate
sufferings of the heirs.
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damages and the amount of exemplary damages are also in order considering that the crime was
attended by the qualifying circumstance of treachery.

[31]

The amount of exemplary damages,

[32]
however, must be increased to P30,000.00 pursuant to prevailing jurisprudence.
WHEREFORE, the appeal is DISMISSED. The assailed Decision of the Court of
Appeals in CA-G.R. C.R.-H.C. No. 00527 is AFFIRMED with MODIFICATION. The
amount of exemplary damages is increased to P30,000.00.
SO ORDERED.

MARTIN S. VILLARAMA, JR.
Associate Justice
WE CONCUR:

CONCHITA CARPIO MORALES
Associate Justice
Chairperson

DIOSDADO M. PERALTA
Associate Justice
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Associate Justice
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The Case

This is a consolidated criminal case filed against the accused-appellants for the crimes of Illegal
Recruitment (Criminal Case No. 21930) and Trafficking in Persons (Criminal Case No. 21908).

The Regional Trial Court (RTC) of Zamboanga City, in its Decision dated 29 November 2005
(RTC Decision),1 found accused-appellants guilty beyond reasonable doubt of the crimes of
Illegal Recruitment and Trafficking in Persons committed by a syndicate, and sentenced each of
the accused to suffer the penalty of life imprisonment plus payment of fines and damages. On
appeal, the Court of Appeals (CA) in Cagayan de Oro, in its Decision dated 26 February 2010
(CA Decision),2 affirmed in toto the RTC Decision. The accused-appellants appealed to this
Court by filing a Notice of Appeal3 in accordance with Section 3(c), Rule 122 of the Rules of
Court.

The Facts

The findings of fact of the RTC, which were affirmed in toto by the CA, are as follows:

In the evening of June 3, 2005, while Lolita Sagadsad Plando, 23 years old, single, was in Tumaga,
Zamboanga City on her way to the house of her grandfather, she met Ronnie Masion Aringoy and
Rachel Aringoy Cañete. Ronnie greeted Lolita, “Oy, it’s good you are here” (“oy, maayo kay dia ka”).
Rachel asked Lolita if she is interested to work in Malaysia. x x x Lolita was interested so she gave
her cellphone number to Ronnie. After their conversation, Lolita proceeded to her grandfather’s
house.

xxx

On June 4, 2005, at about 7:00 o’clock in the morning, Lolita received a text message from Ronnie
Aringoy inviting her to go to the latter’s house. At 7:30 in the morning, they met at Tumaga on the
road near the place where they had a conversation the night before. Ronnie brought Lolita to the
house of his sister in Tumaga. Lolita inquired what job is available in Malaysia. Ronnie told her that
she will work as a restaurant entertainer. All that is needed is a passport. She will be paid 500
Malaysian ringgits which is equivalent to P7,000.00 pesos in Philippine currency. Lolita told Ronnie
that she does not have a passport. Ronnie said that they will look for a passport so she could leave
immediately. Lolita informed him that her younger sister, Marife Plando, has a passport. Ronnie
chided her for not telling him immediately. He told Lolita that she will leave for Malaysia on June 6,
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2005 and they will go to Hadja Jarma Lalli who will bring her to Malaysia. Ronnie sent a text message
to Lalli but the latter replied that she was not in her house. She was at the city proper.

On June 5, 2005, at about 6:00 o’clock in the evening, Ronnie Aringoy and Rachel Aringoy Cañete
arrived on board a tricycle driven by Ronnie at the house where Lolita was staying at Southcom
Village. Ronnie asked if Lolita already had a passport. Lolita said that she will borrow her sister’s
passport. Ronnie, Rachel and Lolita went to Buenavista where Lolita’s other sister, Gina Plando was
staying. Her sister Marife Plando was there at that time. Lolita asked Marife to let her use Marife’s
passport. Marife refused but Lolita got the passport. Marife cried. Ronnie, Rachel and Lolita
proceeded to Tumaga. Ronnie, Rachel and Lolita went to the house of Hadja Jarma Lalli just two
hundred meters away from the house of Ronnie in Tumaga. Ronnie introduced Lolita to Hadja Jarma,
saying “Ji, she is also interested in going to Malaysia.” Lolita handed a passport to Hadja Jarma telling
her that it belongs to her sister Marife Plando. Hadja Jarma told her it is not a problem because they
have a connection with the DFA (Department of Foreign Affairs) and Marife’s picture in the passport
will be substituted with Lolita’s picture. Nestor Relampagos arrived driving an owner-type jeep. Hadja
Jarma introduced Nestor to Lolita as their financier who will accompany them to Malaysia. x x x
Lolita noticed three other women in Hadja Jarma’s house. They were Honey, about 20 years old;
Michele, 19 years old, and another woman who is about 28 years old. The women said that they are
from Ipil, Sibugay Province. Ronnie told Lolita that she will have many companions going to Malaysia
to work. They will leave the next day, June 6, and will meet at the wharf at 2:30 in the afternoon.

On June 6, 2005, Lolita went to Zamboanga City wharf at 2:00 o’clock in the afternoon bringing a bag
containing her make-up and powder. She met at the wharf Hadja Jarma Lalli, Ronnie Aringoy, Honey
and Michele. Ronnie gave to Lolita her boat ticket for the vessel M/V Mary Joy bound for Sandakan,
Malaysia; a passport in the name of Marife Plando but with Lolita’s picture on it, and P1,000.00 in
cash. Hadja Jarma, Lolita, Honey, Michele and two other women boarded the boat M/V Mary Joy
bound for Sandakan. Ronnie Aringoy did not go with them. He did not board the boat. x x x After the
boat sailed, Hadja Jarma Lalli and Nestor Relampagos approached Lolita and her companions. Nestor
told them that they will have a good job in Malaysia as restaurant entertainers. They will serve food to
customers. They will not be harmed.

M/V Mary Joy arrived at the port of Sandakan, Malaysia at 10:00 o’clock in the morning of June 7,
2005. After passing through the immigration office, Hadja Jarma Lalli, Nestor Relampagos, Lolita,
Honey, Michele and two other women boarded a van for Kota Kinabalu. x x x At the hotel, Nestor
Relampagos introduced to Lolita and her companions a Chinese Malay called “Boss” as their
employer. After looking at the women, “Boss” brought Lolita, Honey, Diane and Lorraine to a
restaurant near the hotel. Diane and Lorraine were also on baord M/V Mary Joy when it left the port
of Zamboanga for Sandakan on June 6, 2005. When they were already at the restaurant, a Filipina
woman working there said that the place is a prostitution den and the women there are used as
prostitutes. Lolita and her companions went back to the hotel. They told Hadja Jarma and Nestor that
they do not like to work as prostitutes. x x x After about five minutes, another person called “boss”
arrived. x x x [T]hey were fetched by a van at about 7:00 o’clock in the evening and brought to Pipen
Club owned by “Boss Awa”, a Malaysian. At the club, they were told that they owe the club 2,000
ringgits each as payment for the amount given by the club to Hadja Jarma Lalli and Nestor
Relampagos. They will pay for the said amount by entertaining customers. The customers will pay 300
ringgits for short time services of which 50 ringgits will go to the entertainer, and 500 ringgits for over
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night service of which 100 ringgits will be given to the entertainer. Pipen Club is a big club in a
two-storey building. There were about 100 women working in the club, many of them were Filipina
women.

Lolita Plando was forced to work as entertainer at Pipen Club. She started working at 8:30 in the
evening of June 14, 2005. She was given the number 60 which was pinned on her. That night, she had
her first customer who selected her among the other women at the club. He was a very big man, about
32 years old, a Chinese-Malay who looked like a wrestler. The man paid for short time service at the
counter. Lolita was given by the cashier a small pink paper. She was instructed to keep it. A small
yellow paper is given to the entertainer for overnight services. The customer brought Lolita to a hotel.
She did not like to go with him but a “boss” at the club told her that she could not do anything. At the
hotel, the man poked a gun at Lolita and instructed her to undress. She refused. The man boxed her on
the side of her body. She could not bear the pain. The man undressed her and had sexual intercourse
with her. He had sexual intercourse with her every fifteen minutes or four times in one hour. When the
customer went inside the comfort room, Lolita put on her clothes and left. The customer followed her
and wanted to bring her back to the hotel but Lolita refused. At about 1:00 o’clock in the morning of
June 15, 2005, Lolita was chosen by another customer, a tall dark man, about 40 years old. The
customer paid for an overnight service at the counter and brought Lolita to Mariner Hotel which is far
from Pipen Club. At the hotel, the man told Lolita to undress. When she refused, the man brought her
to the comfort room and bumped her head on the wall. Lolita felt dizzy. The man opened the shower
and said that both of them will take a bath. Lolita’s clothes got wet. She was crying. The man
undressed her and had sexual intercourse with her. They stayed at the hotel until 11:00 o’clock in the
morning of June 15, 2005. The customer used Lolita many times. He had sexual intercourse with her
every hour.

Lolita worked at Pipen Club from June 14 to July 8, 2005. Every night, a customer used her. She had
at least one customer or more a night, and at most, she had around five customers a night. They all had
sexual intercourse with her. On July 9, 2005, Lolita was able to contact by cellphone at about 10:00
o’clock in the morning her sister Janet Plando who is staying at Sipangkot Felda x x x. Janet is married
to Said Abubakar, an Indonesian national who is working as a driver in the factory. x x x Lolita told
Janet that she is in Labuan, Malaysia and beg Janet to save her because she was sold as a prostitute.
Janet told Lolita to wait because her husband will go to Pipen Club to fetch Lolita at 9:00 o’clock that
evening of that day. x x x She told Janet to instruct her husband to ask for No. 60 at Pipen Club. x x x
At 9:00 o’clock in the evening, Lolita was told by Daddy Richard, one of the bosses at the club, that a
customer requested for No. 60. The man was seated at one of the tables. Lolita approached the man
and said, “good evening.” The man asked her is she is the sister of Janet Plando. Lolita replied that
she is, and asked the man if he is the husband of her sister. He said, “yes.” The man had already paid
at the counter. He stood up and left the place. Lolita got her wallet and followed him. x x x Lolita told
her sister about her ordeal. She stayed at her sister’s house until July 22, 2005. On July 21, 2005 at
7:00 o’clock in the evening, a policeman went to her sisters house and asked if there is a woman
staying in the house without a passport. Her sister told the policeman that she will send Lolita home on
July 22. At dawn on July 22, Lolita and her brother-in-law took a taxi from Sipangkot Felda to
Mananamblas where Lolita will board a speedboat to Sibuto, Tawi-Tawi. x x x

Upon arrival in Zamboanga City on July 24, 2005, Lolita went directly to the house of her eldest sister
Alejandra Plando Maywila at Sta. Catalina, Zamboanga City. She left her things at her sister’s house
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and immediately went to the sister of Ronnie Aringoy in Tumaga. Ronnie was not there. She asked
Russel, niece of Ronnie, to call for the latter. Ronnie arrived and said to her, “so you are here, you
arrived already.” He said he is not involved in what happened to her. Lolita asked Ronnie to
accompany her to the house of Nestor Relampagos because she has something to get from him.
Ronnie refused. He told Lolita not to let them know that she had already arrived from Malaysia.

Lolita was advised to file a complaint with the police regarding her ordeal in Malaysia. On August 2,
2005, at past 9:00 o’clock in the morning, Lolita Plando went to Zamboanga Police Office at Gov.
Lim Avenue to file her complaint. x x x

In her Counter-Affidavit (Exh. “1”; “1-A”-Lalli), Hadja Jarma Lalli admitted that she met Lolita
Plando on June 6, 2005 on board M/V Mary Joy while the said vessel was at sea on its way to
Sandakan, Malaysia. The meeting was purely coincidental. By coincidence also, Hadja Jarma, Nestor
Relampagos and Lolita Plando boarded the same van for Kota Kinabalu, Malaysia. Upon arrival, they
parted ways. They did not see each other anymore at Kota Kinabalu, Malaysia. She did not know
what happened to them. She went to Kota Kinabalu to visit his son-in-law. She denied having recruited
Lolita Plando for employment abroad (Exh. “1”; “1-A”). x x x

In his Counter-Affidavit (Exh. “1”-Aringoy), Ronnie Aringoy affirmed that he personally knows
Lolita Plando since she was a teenager and he knows for a fact that her name is Cristine and not
Marife “as she purports it to appear.” Sometime in the first week of June 2005, Lolita borrowed
P1,000.00 from Ronnie because she wanted to go to Malaysia to work as a guest relation officer
(GRO). Ronnie lent her P1,000.00. He told her that he knows “a certain Hadja Jarma Lalli, distant
neighbor, who frequents to Malaysia and with whom she can ask pertinent information on job
opportunities.” The entries in Philippine Passport No. MM401136 issued to Hadja Jarma Lalli on
January 29, 2004 (Exh. “2”; “2-A” to “2-Q”) showed that she traveled to Malaysia no less than nine
(9) times within the period from March 2004 to June 2005.

xxx

Nora Mae Adling, ticketing clerk of Aleson Shipping Lines, owner of the vessel M/V Mary Joy 2
plying Zamboanga City to Sandakan, Malaysia route and of M/V Kristel Jane 3, testified that Hadja
Jarma Lalli bought passenger tickets for her travel to Sandakan, not only for herself but also for other
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women passengers.

xxx

Ronnie Aringoy submitted the Affidavit of his witness Rachel Cañete (Exh. “2”) and the Joint
Affidavits of witnesses Mercedita Salazar and Estrella Galgan. Rachel Canete declared that Lolita
Plando whom she knows as Cristine Plando worked as a GRO (guest relation officer) and massage
attendant at Magic 2 Videoke and Massage Parlor, that Lolita Plando has four children sired by
different men; and that she knows for a fact that Lolita Plando has been going to and from Malaysia to
work in bars. When she testified in court, Rachel did not present other evidence to substantiate her
allegations. Mercedita Salazar and Estrella Galgan declared in their Joint Affidavit that Lolita Plando
who is known to them as Marife Plando was their co-worker as massage attendant and GRO (guest
relation officer) at Magic 2 Massage Parlor and Karaoke bar where she used the names Gina Plando
and Cristine Plando. She worked in the said establishment for nine months from February to October
2002. She has four children from four different men. No other evidence was submitted in court to
prove their assertions.4

The Decision of the Trial Court

The Regional Trial Court rendered its Decision on 29 November 2005, with its dispositive
portion declaring:

WHEREFORE, the Court finds accused HADJA JARMA LALLI y PURIH and RONNIE ARINGOY
y MASION GUILTY beyond reasonable doubt in Criminal Case No. 21908 of the Crime of
Trafficking in Persons defined in Section 3(a) and penalized under Section 10(c) in relation to Sections
4(a) and 6(c) of Republic Act No. 9208 known as the “Anti-Trafficking in Persons Act of 2003” and
in Criminal Case No. 21930 of the crime of Illegal Recruitment defined in Section 6 and penalized
under Section 7(b) of Republic Act No. 8042 known as the “Migrant Workers and Overseas Filipinos
Act of 1995” and SENTENCES each of said accused:

1.

In Criminal Case No. 21908, to suffer the penalty of LIFE IMPRISONMENT and to pay a fine of
P2,000,000.00 pesos;
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2.

In Criminal Case No. 21930, to suffer the penalty of LIFE IMPRISONMENT and to pay a fine of
P500,000.00 pesos;

3.

To pay the offended party Lolita Plando y Sagadsad, jointly and severally, the sum of P50,000.00 as
moral damages, and P50,000.00 as exemplary damages; and

4. To pay the costs.
SO ORDERED.5

The trial court did not find credible the denials of the accused-appellants over the candid,
positive and convincing testimony of complainant Lolita Plando (Lolita). The accused, likewise,
tried to prove that Lolita was a Guest Relations Officer (GRO) in the Philippines with four
children fathered by four different men. However, the trial court found these allegations
irrelevant and immaterial to the criminal prosecution. These circumstances, even if true, would
not exempt or mitigate the criminal liability of the accused. The trial court found that the
accused, without a POEA license, conspired in recruiting Lolita and trafficking her as a
prostitute, resulting in crimes committed by a syndicate.6 The trial court did not pronounce the
liability of accused-at-large Nestor Relampagos (Relampagos) because jurisdiction was not
acquired over his person.

The Decision of the Court of Appeals

On 26 February 2010, the Court of Appeals affirmed in toto the RTC Decision and found
accused-appellants guilty beyond reasonable doubt of the crimes of Illegal Recruitment and
Trafficking in Persons.
The Issue

The only issue in this case is whether the Court of Appeals committed a reversible error in
affirming in toto the RTC Decision.

The Ruling of this Court

We dismiss the appeal for lack of merit.
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We modify and increase the payment of damages in the crime of Trafficking in Persons from
P50,000 to P500,000 for moral damages and P50,000 to P100,000 for exemplary damages.

Grounds for Appeal

In his Appeal Brief,7 Ronnie Aringoy (Aringoy) admits that he referred Lolita to a certain Hadja
Jarma Lalli (Lalli), Aringoy’s neighbor who frequents Malaysia and from whom Lolita could ask
pertinent information on job opportunities.8 Aringoy claims that he learned later that Lolita left
for Malaysia.9 He denies knowing Relampagos to whom Lolita paid P28,000 as placement fee
for finding her work in Malaysia.10

Aringoy presented three witnesses: his niece Rachel Aringoy Cañete (Rachel), Mercedita Salazar
(Mercedita), and Estrella Galgan (Estrella). In her testimony, Rachel declared that: (1) Lolita is a
GRO and Massage Attendant at Magic 2 Videoke and Massage Parlor; (2) Lolita has four
children sired by different men; and (3) Lolita has been travelling to Malaysia to work in bars.
Mercedita and Estrella, on the other hand, declared in their testimonies that Lolita was their
co-worker as Massage Attendant and GRO in Magic 2 Massage Parlor and Karaoke Bar from
February to October 2002.11
Aringoy assailed the credibility of Lolita’s testimony because of inconsistencies with regard to:
(1) Lolita’s grandfather’s status and name; (2) the persons (Ronnie and Rachel) who approached
Lolita to talk about the job opportunity in Malaysia; (3) certain statements in Lolita’s testimony
that were not alleged in her Sworn Statement; (4) payment of placement fee of ₱28,000; and (5)
names of the other female recruits who were with Lolita in the boat going to Sandakan and Kota
Kinabalu.12 Aringoy likewise claims that he was never included in the initial complaint filed by
Lolita, and Lolita’s statements about her meetings with him, Lalli and Relampagos on 3, 4, 5 and
6 June 2005 were not corroborated by any witness.13

On the other hand, in her Appeal Brief,14 Lalli claims that she simply met Lolita on 6 June 2005
on board the ship M/V Mary Joy bound for Sandakan, Malaysia.15 Lalli denies having met
Lolita prior to their meeting on board M/V Mary Joy.16 Lalli claims she was going to Malaysia
to visit her daughter and son-in-law who was a Malaysian national.17 Lalli further claims that
she only spoke to Lolita aboard the ship for idle conversation to pass away the time.18 In this
conversation, she learned that Lolita was with a party of girls accompanied by Relampagos, and
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the latter was bringing them to Malaysia to work as sales ladies.19 Lalli admits that Lolita,
Relampagos and the other girls rode in Lalli’s van in Sandakan, driven by a friend of Lalli’s
son-in-law.20 They all rode together because Relampagos talked to the van driver, requesting if
he and his party of girls could board the van and pay their fare when they reach the city proper
of Kota Kinabalu.21 Lalli boarded the van with Lolita, Relampagos and their companions.22
Upon reaching her destination, Lalli got off the van, leaving Lolita, Relampagos and their other
companions to continue their journey towards the city proper of Kota Kinabalu.23 After
spending several days in Malaysia with her daughter and son-in-law, Lalli went to Brunei to visit
a cousin on 12 June 2005, and headed back to Malaysia on 14 June 2005.24
Lalli assails the credibility of Lolita due to inconsistencies in her testimony with regard to: (1)
Lolita not being in Southcom Village on 5 June 2005 at 6:00 p.m., as she claimed, but in
Buenavista Village; and (2) Lolita’s claim that Lalli and Relampagos on 12 June 2005 brought
the girls to Labuan, when in fact, Lalli was already in Brunei on 12 June 2005, as evidenced by
the stamp in her passport.25
Credibility of Testimonies

Both Aringoy and Lalli, in their respective Appeal Briefs, assail the testimony of Lolita due to its
alleged inconsistency on immaterial facts, such as the status of Lolita’s grandfather, the name of
the village she was in, the date she was brought to Labuan, Malaysia, and the like. In a long line
of cases, the Court has ruled that inconsistencies pointed out by the accused in the testimony of
prosecution witnesses relating to minor details do not destroy the credibility of witnesses.26 On
the contrary, they indicate that the witnesses were telling the truth and not previously
rehearsed.27

The clear material inconsistency in this case, however, lies in the testimonies of accused Aringoy
and Lalli. Aringoy admitted that he referred Lolita to a certain Hadja Jarma Lalli, his neighbor
who frequents Malaysia and with whom Lolita could ask pertinent information on job
opportunities.28 Lalli, on the other hand, denies having met Lolita prior to their meeting on
board M/V Mary Joy on 6 June 2005,29 and claims that her meeting with Lolita was purely
coincidental.30 Lalli admits that, even if she met Relampagos, Lolita and their companions only
on that day on board M/V Mary Joy, she allowed these people to ride with her in Malaysia using
the van driven by the friend of Lalli’s son-in-law.31 Lastly, Lalli claims that she often goes to
Malaysia to visit her daughter and son-in-law.32 However, this does not explain why Lalli
purchased boat tickets, not only for herself, but for the other women passengers going to
Malaysia.33 From March 2004 to June 2005, Lalli traveled to Malaysia no less than nine (9)
times.34 Nora Mae Adling, ticketing clerk of Aleson Shipping Lines, owner of the vessel M/V
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Mary Joy 2 plying Zamboanga City to Sandakan, Malaysia route and of M/V Kristel Jane 3,
testified in open court that “Hadja Jarma Lalli bought passenger tickets for her travel to
Sandakan, not only for herself but also for other women passengers.”35 Clearly, it is not Lolita’s
testimony that is materially inconsistent, but the testimonies of Lalli and Aringoy.

Aringoy presented his witnesses Rachel, Mercedita and Estrella to impeach the credibility of
Lolita by alleging that Lolita was a Massage Attendant and GRO in a massage parlor and
videoke bar. His witness Rachel further declared that Lolita, at the young age of 23 years,
already had four children sired by four different men, and had been previously travelling to
Malaysia to work in bars. These bare allegations were not supported by any other evidence.
Assuming, for the sake of argument, that Lolita previously worked in a Karaoke Bar and Massage
Parlor and that she had four children from different men, such facts cannot constitute exempting
or mitigating circumstances to relieve the accused from their criminal liabilities. It does not
change the fact that the accused recruited Lolita to work in Malaysia without the requisite POEA
license, thus constituting the crime of illegal recruitment. Worse, the accused deceived her by
saying that her work in Malaysia would be as restaurant entertainer, when in fact, Lolita would
be working as a prostitute, thus, constituting the crime of trafficking.
The facts found by the trial court, as affirmed in toto by the Court of Appeals, are, as a general
rule, conclusive upon this Court, in the absence of any showing of grave abuse of discretion.36
The Court, however, may determine the factual milieu of cases or controversies under specific
circumstances, such as:

(1) when the inference made is manifestly mistaken, absurd or
impossible;
(2) when there is a grave abuse of discretion;
(3) when the finding is grounded entirely on speculations, surmises or
conjectures;
(4) when the judgment of the Court of Appeals is based on
misapprehension of facts;
(5) when the findings of fact are conflicting;
(6) when the Court of Appeals, in making its findings, went beyond the
issues of the case and the same is contrary to the admissions of both
appellant and appellee;
(7) when the findings of the Court of Appeals are contrary to those of
the trial court;
(8) when the findings of fact are conclusions without citation of specific
evidence on which they are based;
(9) when the Court of Appeals manifestly overlooked certain relevant
facts not disputed by the parties and which, if properly considered,
would justify a different conclusion; and
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(10) when the findings of fact of the Court of Appeals are premised on
the absence of evidence and are contradicted by the evidence on
record.37

In this case, none of these exceptions to the general rule on conclusiveness of facts are
applicable. The Court gives weight and respect to the trial court’s findings in criminal
prosecution because the latter is in a better position to decide the question, having heard the
witnesses in person and observed their deportment and manner of testifying during the trial.38
For this reason, the Court adopts the findings of fact of the trial court, as affirmed in toto by the
Court of Appeals, there being no grave abuse of discretion on the part of the lower courts.

Criminal Case No. 21930 (Illegal Recruitment)

Section 6 of Republic Act No. 8042 (RA 8042) defines illegal recruitment, as follows:

[I]llegal recruitment shall mean any act of canvassing, enlisting, contracting, transporting, utilizing,
hiring, or procuring workers and includes referring, contact services, promising or advertising for
employment abroad, whether for profit or not, when undertaken by a non-licensee or non-holder
of authority contemplated under Article 13(f) of Presidential Decree No. 442, as amended, otherwise
known as the Labor Code of the Philippines.

xxx

Illegal recruitment when committed by a syndicate or in large scale shall be considered an offense
involving economic sabotage.

xxx

Illegal recruitment is deemed committed by a syndicate if carried out by a group of three (3) or more
persons conspiring or confederating with one another. (Emphasis supplied)

Article 13(f) of Presidential Decree No. 442, as amended, otherwise known as the Labor Code of
the Philippines, defines “authority” as follows:
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“Authority” means a document issued by the Department of Labor authorizing a person or association
to engage in recruitment and placement activities as a private recruitment entity.

Section 7 of RA 8042 provides for the penalty of illegal recruitment committed by a syndicate
(which constitutes economic sabotage), as follows:

(b) The penalty of life imprisonment and a fine of not less than Five hundred thousand pesos
(P500,000.00) nor more than One million pesos (P1,000,000.00) shall be imposed if illegal recruitment
constitutes economic sabotage as defined therein.

It is clear that a person or entity engaged in recruitment and placement activities without the

requisite authority from the Department of Labor and Employment (DOLE), whether for profit
or not, is engaged in illegal recruitment.39 The Philippine Overseas Employment Administration
(POEA), an agency under DOLE created by Executive Order No. 797 to take over the duties of
the Overseas Employment Development Board, issues the authority to recruit under the Labor
Code. The commission of illegal recruitment by three or more persons conspiring or
confederating with one another is deemed committed by a syndicate and constitutes economic
sabotage,40 for which the penalty of life imprisonment and a fine of not less than ₱500,000 but
not more than ₱1,000,000 shall be imposed.41

The penalties in Section 7 of RA 8042 have already been amended by Section 6 of Republic Act
No. 10022, and have been increased to a fine of not less than ₱2,000,000 but not more than
₱5,000,000. However, since the crime was committed in 2005, we shall apply the penalties in
the old law, RA 8042.

In People v. Gallo,42 the Court enumerated the elements of syndicated illegal recruitment, to
wit:

1.

the offender undertakes either any activity within the meaning of “recruitment and placement”
defined under Article 13(b), or any of the prohibited practices enumerated under Art. 34 of the Labor
Code;

2.

he has no valid license or authority required by law to enable one to lawfully engage in recruitment
and placement of workers; and
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the illegal recruitment is committed by a group of three (3) or more persons conspiring or
confederating with one another.43

Article 13(b) of the Labor Code of the Philippines defines recruitment and placement as “any act
of canvassing, enlisting, contracting, transporting, utilizing, hiring or procuring workers, and
includes referrals, contract services, promising or advertising for employment, locally or
abroad, whether for profit or not, provided, that any person or entity which, in any manner,
offers or promises for a fee, employment to two or more persons shall be deemed engaged in
recruitment and placement.”
Clearly, given the broad definition of recruitment and placement, even the mere act of referring
someone for placement abroad can be considered recruitment. Such act of referral, in
connivance with someone without the requisite authority or POEA license, constitutes illegal
recruitment. In its simplest terms, illegal recruitment is committed by persons who, without
authority from the government, give the impression that they have the power to send workers
abroad for employment purposes.44
In this case, the trial court, as affirmed by the appellate court, found Lalli, Aringoy and
Relampagos to have conspired and confederated with one another to recruit and place Lolita for
work in Malaysia, without a POEA license. The three elements of syndicated illegal recruitment
are present in this case, in particular: (1) the accused have no valid license or authority required
by law to enable them to lawfully engage in the recruitment and placement of workers; (2) the
accused engaged in this activity of recruitment and placement by actually recruiting, deploying
and transporting Lolita to Malaysia; and (3) illegal recruitment was committed by three persons
(Aringoy, Lalli and Relampagos), conspiring and confederating with one another.

Aringoy claims and admits that he only referred Lolita to Lalli for job opportunities to Malaysia.
Such act of referring, whether for profit or not, in connivance with someone without a POEA
license, is already considered illegal recruitment, given the broad definition of recruitment and
placement in the Labor Code.
Lalli, on the other hand, completely denies any involvement in the recruitment and placement of
Lolita to Malaysia, and claims she only met Lolita for the first time by coincidence on board the
ship M/V Mary Joy. Lalli’s denial does not deserve credence because it completely conflicts
with the testimony of Aringoy who claims he referred Lolita to Lalli who had knowledge of the
job opportunities in Malaysia.

The conflicting testimonies of Lalli and Aringoy on material facts give doubt to the truth and
veracity of their stories, and strengthens the credibility of the testimony of Lolita, despite
allegations of irrelevant inconsistencies.
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No improper motive could be imputed to Lolita to show that she would falsely testify against the
accused. The absence of evidence as to an improper motive entitles Lolita’s testimony to full
faith and credit.45
Aringoy claims that no conspiracy existed in illegal recruitment, as he denies even knowing
Relampagos, who is currently at-large. Lalli denies any involvement in the illegal recruitment,
and claims that she only met Relampagos through Lolita on board the ship M/V Mary Joy on 6
June 2005, and learned that Relampagos was bringing Lolita and their other girl companions to
Malaysia to work as sales ladies.

Under Article 8 of the Revised Penal Code, there is conspiracy “when two or more persons come
to an agreement concerning the commission of a felony and decide to commit it.”

In People v. Lago,46 the Court discussed conspiracy in this wise:

The elements of conspiracy are the following: (1) two or more persons came to an agreement, (2) the
agreement concerned the commission of a felony, and (3) the execution of the felony was decided
upon. Proof of the conspiracy need not be based on direct evidence, because it may be inferred from
the parties’ conduct indicating a common understanding among themselves with respect to the
commission of the crime. Neither is it necessary to show that two or more persons met together and
entered into an explicit agreement setting out the details of an unlawful scheme or objective to be
carried out. The conspiracy may be deduced from the mode or manner in which the crime was
perpetrated; it may also be inferred from the acts of the accused evincing a joint or common purpose
and design, concerted action and community of interest. 47

In this case, Lolita would not have been able to go to Malaysia if not for the concerted efforts of
Aringoy, Lalli and Relampagos. First, it was Aringoy who knew Lolita, since Aringoy was a
neighbor of Lolita’s grandfather. It was Aringoy who referred Lolita to Lalli, a fact clearly
admitted by Aringoy. Second, Lolita would not have been able to go to Malaysia if Lalli had not
purchased Lolita’s boat ticket to Malaysia. This fact can be deduced from the testimony of Nora
Mae Adling (Nora), ticketing clerk of Aleson Shipping Lines, owner of the vessel M/V Mary Joy
2 plying Zamboanga City to Sandakan, Malaysia route and of M/V Kristel Jane 3. Nora testified
in open court that “Hadja Jarma Lalli bought passenger tickets for her travel to Sandakan, not
only for herself but also for other women passengers.” Lalli’s claim that she only goes to
Malaysia to visit her daughter and son-in-law does not explain the fact why she bought the boat
tickets of the other women passengers going to Malaysia. In fact, it appears strange that Lalli
visited Malaysia nine (9) times in a span of one year and three months (March 2004 to June
2005) just to visit her daughter and son-in-law. In Malaysia, it was Relampagos who introduced
Lolita and her companions to a Chinese Malay called “Boss” as their first employer. When
Lolita and her companions went back to the hotel to tell Relampagos and Lalli that they did not
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want to work as prostitutes, Relampagos brought Lolita and the girls on board a van to
Sangawan China Labuan, where they stayed in a room for one night. The next day, they were
picked up by a van and brought to Pipen Club, where Lolita and her companions worked as
prostitutes. To date, accused Relampagos is at large and has not been brought under the
jurisdiction of the courts for his crimes.
Flight in criminal law is the evading of the course of justice by voluntarily withdrawing oneself
in order to avoid arrest or detention or the institution or continuance of criminal proceedings.48
The unexplained flight of an accused person may as a general rule be taken into consideration as
evidence having a tendency to establish his guilt.49 Clearly, in this case, the flight of accused
Relampagos, who is still at-large, shows an indication of guilt in the crimes he has been charged.
It is clear that through the concerted efforts of Aringoy, Lalli and Relampagos, Lolita was
recruited and deployed to Malaysia to work as a prostitute. Such conspiracy among Aringoy,
Lalli and Relampagos could be deduced from the manner in which the crime was perpetrated –
each of the accused played a pivotal role in perpetrating the crime of illegal recruitment, and
evinced a joint common purpose and design, concerted action and community of interest.

For these reasons, this Court affirms the CA Decision, affirming the RTC Decision, declaring
accused Ronnie Aringoy y Masion and Hadja Jarma Lalli y Purih guilty beyond reasonable
doubt of the crime of illegal recruitment committed by a syndicate in Criminal Case No. 21930,
with a penalty of life imprisonment and a fine of ₱500,000 imposed on each of the accused.

Criminal Case No. 21908 (Trafficking in Persons)

Section 3(a) of Republic Act No. 9208 (RA 9208), otherwise known as the Anti-Trafficking in
Persons Act of 2003, defines Trafficking in Persons, as follows:

Trafficking in Persons – refers to the recruitment, transportation, transfer or harboring, or receipt of
persons with or without the victim’s consent or knowledge, within or across national borders by
means of threat or use of force, or other forms of coercion, abduction, fraud, deception, abuse of
power or of position, taking advantage of the vulnerability of the person, or, the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person for the
purpose of exploitation which includes at a minimum, the exploitation or the prostitution of others or
other forms of sexual exploitation, forced labor or services, slavery, servitude or the removal or sale of
organs. x x x (Emphasis supplied)
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Section 4 of RA 9208 enumerates the prohibited acts of Trafficking in Persons, one of which is:

(a) To recruit, transport, transfer, harbor, provide, or receive a person by any means, including those
done under the pretext of domestic or overseas employment or training or apprenticeship, for the
purpose of prostitution, pornography, sexual exploitation, forced labor, slavery, involuntary servitude
or debt bondage.

The crime of Trafficking in Persons is qualified when committed by a syndicate, as provided in
Section 6(c) of RA 9208:

(c) When the crime is committed by a syndicate, or in large scale. Trafficking is deemed committed by
a syndicate if carried out by a group of three (3) or more persons conspiring or confederating with one
another. It is deemed committed in large scale if committed against three (3) or more persons,
individually or as a group.

Section 10(c) of RA 9208 provides for the penalty of qualified trafficking:

(c) Any person found guilty of qualified trafficking under Section 6 shall suffer the penalty of life
imprisonment and a fine of not less than Two million pesos (P2,000,000.00) but not more than Five
million pesos (P5,000,000.00).

The Anti-Trafficking in Persons Act is a new law passed last 26 May 2003, designed to
criminalize the act of trafficking in persons for prostitution, sexual exploitation, foced labor and
slavery, among others.

In this case, Aringoy claims that he cannot be convicted of the crime of Trafficking in Persons
because he was not part of the group that transported Lolita from the Philippines to Malaysia on
board the ship M/V Mary Joy. In addition, he presented his niece, Rachel, as witness to testify
that Lolita had been travelling to Malaysia to work in bars. On the other hand, Lalli denies any
involvement in the recruitment and trafficking of Lolita, claiming she only met Lolita for the first
time on board M/V Mary Joy going to Malaysia.
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The testimony of Aringoy’s niece, Rachel, that Lolita had been travelling to Malaysia to work in
bars cannot be given credence. Lolita did not even have a passport to go to Malaysia and had to
use her sister’s passport when Aringoy, Lalli and Relampagos first recruited her. It is
questionable how she could have been travelling to Malaysia previously without a passport, as
Rachel claims. Moreover, even if it is true that Lolita had been travelling to Malaysia to work in
bars, the crime of Trafficking in Persons can exist even with the victim’s consent or knowledge
under Section 3(a) of RA 9208.

Trafficking in Persons under Sections 3(a) and 4 of RA 9208 is not only limited to transportation
of victims, but also includes the act of recruitment of victims for trafficking. In this case, since it
has been sufficiently proven beyond reasonable doubt, as discussed in Criminal Case No. 21930,
that all the three accused (Aringoy, Lalli and Relampagos) conspired and confederated with one
another to illegally recruit Lolita to become a prostitute in Malaysia, it follows that they are also
guilty beyond reasonable doubt of the crime of Qualified Trafficking in Persons committed by a
syndicate under RA 9208 because the crime of recruitment for prostitution also constitutes
trafficking.

When an act or acts violate two or more different laws and constitute two different offenses, a
prosecution under one will not bar a prosecution under the other.50 The constitutional right
against double jeopardy only applies to risk of punishment twice for the same offense, or for an
act punished by a law and an ordinance.51 The prohibition on double jeopardy does not apply
to an act or series of acts constituting different offenses.

DAMAGES

Lolita claimed actual damages of ₱28,000, which she allegedly paid to the accused as placement
fee for the work of restaurant entertainer in Malaysia. The trial court did not award this amount
to Lolita. We agree and affirm the trial court’s non-award due to Lolita’s inconsistent statements
on the payment of placement fee. In her sworn statement, Lolita alleged that she paid ₱28,000 as
placement fee to Lalli.52 On cross-examination, however, she admitted that she never paid
₱28,000 to the accused.53

We, however, modify and increase the payment of damages in the crime of Trafficking in Persons
from ₱50,000 to ₱500,000 as moral damages and ₱50,000 to ₱100,000 as exemplary damages.
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The Civil Code describes moral damages in Article 2217:

Art. 2217. Moral damages include physical suffering, mental anguish, fright, serious anxiety,
besmirched reputation, wounded feelings, moral shock, social humiliation, and similar injury. Though
incapable of pecuniary computation, moral damages may be recovered if they are the proximate result
of the defendant’s wrongful act for omission.

Exemplary damages, on the other hand, are awarded in addition to the payment of moral
damages, by way of example or correction for the public good, as stated in the Civil Code:

Art. 2229. Exemplary or corrective damages are imposed, by way of example or correction for the
public good, in addition to the moral, temperate, liquidated or compensatory damages.

Art. 2230. In criminal offenses, exemplary damages as a part of the civil liability may be imposed
when the crime was committed with one or more aggravating circumstances. Such damages are
separate and distinct from fines and shall be paid to the offended party.

The payment of ₱500,000 as moral damages and ₱100,000 as exemplary damages for the crime
of Trafficking in Persons as a Prostitute finds basis in Article 2219 of the Civil Code, which
states:

Art. 2219. Moral damages may be recovered in the following and analogous cases:
(1) A criminal offense resulting in physical injuries;
(2) Quasi-delicts causing physical injuries;
(3) Seduction, abduction, rape, or other lascivious acts;
(4) Adultery or concubinage;
(5) Illegal or arbitrary detention or arrest;
(6) Illegal search;
(7) Libel, slander or any other form of defamation;
(8) Malicious prosecution;
(9) Acts mentioned in Article 309;

10/10/2014 10:53 AM

G.R. No. 195419

19 of 23

http://sc.judiciary.gov.ph/jurisprudence/2011/october2011/195419.html

(10) Acts and actions referred to in Articles 21, 26, 27, 28, 29, 30, 32, 34, and 35.
The parents of the female seduced, abducted, raped, or abused, referred to in No. 3 of this article, may
also recover moral damages.
The spouse, descendants, ascendants, and brothers and sisters may bring the action mentioned in No.
9 of this article, in the order named.

The criminal case of Trafficking in Persons as a Prostitute is an analogous case to the crimes of
seduction, abduction, rape, or other lascivious acts. In fact, it is worse. To be trafficked as a
prostitute without one’s consent and to be sexually violated four to five times a day by different
strangers is horrendous and atrocious. There is no doubt that Lolita experienced physical
suffering, mental anguish, fright, serious anxiety, besmirched reputation, wounded feelings,
moral shock, and social humiliation when she was trafficked as a prostitute in Malaysia. Since
the crime of Trafficking in Persons was aggravated, being committed by a syndicate, the award of
exemplary damages is likewise justified.
WHEREFORE, we AFFIRM the Decision of the Court of Appeals dated 26 February 2010,
affirming the Decision of the Regional Trial Court of Zamboanga City dated 29 November 2005,
finding accused Lalli and Aringoy guilty beyond reasonable doubt of the crimes of Illegal
Recruitment and Trafficking in Persons committed by a syndicate, with the following
MODIFICATIONS:

1.

In Criminal Case No. 21908, each of the accused is sentenced to suffer the penalty of
LIFE IMPRISONMENT and to pay a fine of ₱2,000,000;

2.

In Criminal Case No. 21930, each of the accused is sentenced to suffer the penalty of
LIFE IMPRISONMENT and to pay a fine of ₱500,000;

3.

Each of the accused is ordered to pay the offended party Lolita Plando y Sagadsad,
jointly and severally, the sum of ₱500,000 as moral damages, and ₱100,000 as exemplary
damages for the crime of Trafficking in Persons; and to pay the costs.

The Court cannot pronounce the liability of accused-at-large Nestor Relampagos as jurisdiction
over his person has not been acquired.

10/10/2014 10:53 AM

G.R. No. 195419

20 of 23

http://sc.judiciary.gov.ph/jurisprudence/2011/october2011/195419.html

SO ORDERED.

ANTONIO T. CARPIO
Associate Justice

WE CONCUR:

ARTURO D. BRION
Associate Justice
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DECISION
PEREZ, J.:
[1]
On appeal is the Decision of the Court of Appeals dated 29 January 2010 in CA-G.R.
[2]
CR H.C. No. 03344 affirming with modification the Decision of the Regional Trial Court
(RTC) of Imus, Cavite, Branch 21, in Criminal Cases No. 10680-03 and No. 10681-03 finding
appellant Eduardo Navarette, Jr. y Nato guilty beyond reasonable doubt of the crime of rape
and sentencing him to suffer the penalty of reclusion perpetua.
On 11 June 2002, appellant was charged in two (2) Informations for rape allegedly
committed as follows:
Criminal Case No. 10680-03
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That sometime in 1994 in Imus, Cavite, Philippines, and within the jurisdiction of this
Honorable Court, the above-named accused being the first cousin of the offended party
[3]
[AAA] , then eight (8) years old, with lewd designs and by means of threat, force and
intimidation did, then and there, willfully, unlawfully and feloniously lie and had sexual
intercourse with private complainant [AAA], against her will and consent, to the damage and
[4]
prejudice of said minor.
Criminal Case No. 10681-03
That sometime in 1996 in Imus, Cavite, Philippines, and within the jurisdiction of this
Honorable Court, the above-named accused being the first cousin of the offended party
[AAA], then ten (10) years old, with lewd designs and by means of threat, force and
intimidation did, then and there, willfully, unlawfully and feloniously lie and had sexual
intercourse with private complainant [AAA], against her will and consent, to the damage and
[5]
prejudice of said minor.

Appellant pleaded not guilty on arraignment. Trial then proceeded.
As a backgrounder, AAA is the first cousin of appellant. AAA’s father, Dominador
Navarette (Dominador) is the brother of appellant’s father Eduardo Navarette, Sr. (Eduardo,
Sr.)
[6]
The prosecution presented the testimonies of the victim, AAA, her mother, BBB, and
the medico-legal officer, Dr. Ida C. De Perio-Daniel (Dr. Perio-Daniel).
AAA related that she was raped by appellant twice – the first time, when she was 8 years
old in 1994, and the second time, when she was 10 years old in 1996. On both occasions,
AAA claimed that she went to the house of appellant to play with appellant’s brother Emerson.
Appellant apparently suggested that AAA look for Emerson upstairs.

AAA heeded and

proceeded to the second floor. Appellant followed AAA and pulled her towards a room.
Thereat, appellant forced her to the floor and undressed her. In 1994, appellant tried inserting
his penis in AAA, but it merely touched her vagina. In 1996, however, appellant was able to
insert his penis on AAA’s vagina and there was complete penetration. It took AAA three (3)
years before she reported the incident to BBB because appellant allegedly threatened that he
would kill AAA’s parents and sister. AAA was however forced to tell her parents about the
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[7]
rape incident because her sister was being harassed sexually by appellant.
During the cross-examination, it was revealed that on 2 January 2002, Eleazar Navarrette
(Eleazar), appellant’s brother was killed by Dominador. AAA admitted that her father killed
Eleazar because the latter allegedly raped her too. Several days after the murder case was filed
[8]
against AAA’s father, appellant was charged with rape by AAA.
BBB recalled that in 1999, AAA told her that she was raped by appellant in the years
1994 and 1996. BBB did not immediately tell her husband out of fear and shame. When
appellant allegedly attempted to sexually abuse AAA in 2002, BBB was impelled to inform her
[9]
husband.
Dr. Perio-Daniel, a medico-legal officer of the National Bureau of Investigation (NBI),
conducted an examination on AAA, which findings were contained in Living Case No.
MG-02-17, as follow:
GENERAL PHYSICAL EXAMINATION:
xxxx
GENITAL EXAMINATION
Pubic hairs, fully grown, moderate. Labia majora and minora, coaptated. Fourchette, lax.
Vestibular mucosa, pinkish. Hymen, fimbriated, tall, thick with healed laceration, complete at
2:00 o’clock position, edges rounded, non-coaptable. Vaginal walls, tight. Rugosities,
prominent.
CONCLUSION:
1. No evident sign of extragenital physical injuries were noted on the body of the subject at the
time of the examination.
[10]
2. Healed hymenal laceration, present.

Dr. Perio-Daniel could not exactly tell whether AAA was raped because of the lapse of
time between the date of the alleged commission of the crime and the date of the physical
[11]
examination.
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For the defense, appellant claimed that AAA falsely charged him of rape because AAA’s
father killed his brother Eleazar. Dominador wanted to have the case for murder filed against
[12]
him dismissed in exchange for the dismissal of the rape case.

Appellant’s testimony was

corroborated by his aunt, Lualhati Navarette (Lualhati), who happens to be the sister of
Dominador and Eduardo, Sr.. Lualhati testified that Dominador planned to file a case against
[13]
appellant as leverage to the case filed against the former for killing Eleazar.
[14]
Dominador passed away sometime in 2002.
On 6 March 2008, the RTC rendered judgment finding appellant guilty beyond
reasonable doubt of the crime of rape. The dispositive portion of the Decision reads:
WHEREFORE, finding the accused guilty beyond reasonable doubt of two counts of
the crime of RAPE as charged in the two informations, said accused is hereby sentenced to
suffer the penalty of reclusion perpetua in each of the two cases.
Said accused is ordered to pay private complainant the amount of P75,000.00 for civil
indemnity, another P75,000.00 for moral damages and P25,000.00 as exemplary damages for
each conviction of rape.
The period of detention while the cases were pending before the Court shall be
[15]
deducted from the sentence to be served by the accused.

The trial court lent credence to the testimony of AAA that she was raped. The trial court
found her testimony categorical, straightforward and candid. Moreover, in upholding the
credibility of AAA, the trial court relied heavily on established doctrines in rape cases.
On appeal, the Court of Appeals affirmed the conviction of appellant but modified the
award of exemplary damages by increasing it from P25,000.00 to P30,000.00.
In his Brief, appellant casts doubt on the testimony of AAA. He insists that AAA should
have at least remembered the month when she was raped considering the traumatic experience
she had undergone. Appellant also questions why AAA still went to the house of appellant
despite the fact that she was raped the first time. The belated reporting of the incident by AAA
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to BBB may have been justified but the fact that it took BBB another 3 years before she filed a
case only confirmed the defense that the charges were fabricated and filed so that Dominador
would have a leverage against the murder case lodged against him for allegedly killing
appellant’s brother.
On the other hand, the Office of the Solicitor General (OSG) maintains that the victim’s
ability to remember the exact months when the rapes were committed are not necessary to prove
appellant’s guilt beyond reasonable doubt. The OSG vouches for the credibility of AAA’s
testimony and adds that AAA’s failure to recall has no bearing on her credibility. Moreover, the
OSG avers that AAA’s act of returning to appellant’s house, by itself, cannot be taken against
her nor cast doubt on her credibility because the victim had undergone a traumatic experience
which affected her mental disposition. The OSG maintains that the threats made by appellant
on the victim are sufficient to dissuade her from reporting the abuses she suffered. The OSG
refutes the “leverage theory” of the defense by stating that these allegations are unsubstantiated
and were categorically denied by AAA.
The primary issue in this case pertains to whether appellant’s guilt has been proven
beyond reasonable doubt. Appellant’s main defense is that the rape charges were concocted to
serve as leverage for the murder case filed by appellant’s family against AAA’s father.
For the charge of statutory rape to prosper, the prosecution must prove that: (1) the
accused had carnal knowledge of the woman; and, (2) that such woman is under twelve (12)
[16]
years of age.
In cases of rape, only two (2) persons are normally privy to its occurrence, the
complainant and the accused. Generally, the nature of the offense is such that the only
evidence that can prove the guilt of the accused is the testimony of the complainant herself.
Thus, the prosecution of rape cases is anchored mainly on the credibility of the complaining
[17]
witness.
The general rule is that findings of trial court relative to the credibility of the rape victim
are normally respected and not disturbed on appeal, more so, if affirmed by the appellate court.
This rule may be brushed aside in exceptional circumstances, such as when the court’s
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evaluation was reached arbitrarily, or when the trial court overlooked, misunderstood or
misapplied certain facts or circumstances of weight and substance which could affect the result
[18]
of the case.
After an exhaustive review of the records, we find that there is no sufficient
justification to apply the exception.
In recounting her ordeal, AAA narrated that she was raped twice, first in 1994, to wit:
Q: As far as you can recollect AAA, how did the first rape happened [sic]? What time was it?
A: I cannot recall anymore sir.
Q: Was it in the afternoon or in the morning?
A: In the afternoon.
Q: Where did it happen?
A: In their house.
Q: Why were you there?
A: Because I was playing there among his siblings because he is my childhood [friend].
Q: You went [to] there [sic] house looking for his youngest sibling?
A: Yes sir.
Q: What was the name of his sibling?
A: Emerson.
Q: He is a boy?
A: Yes sir.
Q: And how old is Emerson?
A: 7 years old.
Q: And you were 8 years old?
A: Yes sir.
Q: You went to the place of Eduardo Navarette looking for Emerson. Did
you find Emerson?
A: No sir.
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Q: Who was there in the house of Eduardo Navarette?
A: Only Eduardo.
Q: What did Eduardo Navarette, Jr. tell you?
A: According to him Emerson is upstair[s].
Q: Did you find [him] there?
A: No sir.
Q: What happened?
A: Eduardo also went upstair[s].
Q: And then?
A: He pulled me towards the room.
Q: [Who else was there] at that time?
A: Nobody else.
Q: What happened once you where [sic] inside the room?
A: He laid me on the floor.
Q: And then?
A: And then he undress[ed] me.
Q: What particular clothes did he undress you [sic]?
A: Short[s].
Q: What about the upper clothes?
A: No sir.
Q: What about your panty?
A: Yes sir.
Q: Did he remove his brief?
A: Yes sir.
Q: What did he do?
A: He was trying to insert his penis.
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Q: Did his penis touch your genitalia?
A: Yes sir.
Q: Where in particular or what part of your genitalia?
A: In the middle.
Q: Did he completely able to penetrate?
A: No sir.
Q: Why?
A: Because it did not fit.
Q: While he was doing that to you, what did you react?
A: I was just crying sir.
Q: And after that what happen[ed] next?
A: He told me not to tell anybody.
Q: And then?
A: He threatened me.
Q: How did he threaten you?
A: He told me that he would kill my parents.
Q: How did you feel when he threatened you?
A: I was scared and I cried I could not do anything.
Q: And he let you go?
[19]
A: Yes sir.

and in 1996, viz:
Q: When was the next time that he raped you?
A: It was in 1996.
Q: Where?
A: Also in their house.
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Q: In 1996 could you remember the month?
A: No sir.
Q: How did the second rape happened?
A: I was also looking for my playmate his sibling.
Q: You are referring to Emerson?
A: Yes, sir.
Q: At the time you went to the house of Eduardo Navarette, who was inside the house?
A: Nobody was inside the house.
Q: Where was Eduardo Navarette?
A: He was downstair[s].
Q: So you were looking [for] Emerson?
A: Yes sir.
Q: Did you find Emerson there?
A: No sir, he was not there.
Q: So what happen[ed]?
A: The same thing happened sir, I went upstair[s] because that is the place where we play.
Q: So when you went upstair[s] at the house of Eduardo Navarette, what happened to you
there?
A: He followed me.
Q: What did he if any do to you?
A: He [a]gain pulled me inside the room.
Q: Only the 2 of you were upstairs?
A: Yes.
Q: What happened inside the room?
A: He covered my mouth.
Q: At that time how old were you?
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A: 10 years old.
Q: So, when he covered your mouth what else did he do to you?
A: He laid me on the floor.
Q: And once you were already lying on the floor, what other things did Eduardo do to you?
A: He removed my shorts, panty and he raised my clothes.
Q: What were you wearing on top, the upper part of your body?
A: T-shirt.
Q: Once he did that to you, what next did he do to you?
A: He undressed [me].
Q: What clothes did he remove from his body?
A: Short[s] and brief?
Q: And then he mounted you?
A: Yes.
Q: While he was on top of you, what did you do?
A: He was trying to insert his private part.
Q: Was his penis able to touch your genitalia?
A: Yes sir.
Q: In what particular portion of your genitalia?
A: In the middle sir.
Q: At that time was he able to penetrate?
A: Yes sir.
Q: How did you feel?
[20]
A: It was painful sir.

AAA is consistent and categorical in stating that she was raped and that appellant is the
perpetrator. On two occasions, appellant forced her to lie down, removed her underwear, and
tried to insert his penis into her vagina. Appellant’s penis merely touched AAA’s vagina in
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1994 while there was complete penetration in 1996. AAA did not waver despite the rigorous
cross-examination of the defense counsel. Incidentally, AAA’s testimony before the court
[21]
corresponds to her sworn statement

previously executed on 15 January 2002. In said

statement, AAA told the NBI Special Investigator that in the years 1994 and 1996, she went to
the house of appellant to play with the latter’s brother. In both times, she was dragged into the
room. Thereat, appellant undressed her and forced her to the floor. Appellant laid on top of
her and inserted his penis into her vagina. AAA reportedly told BBB of the incident in 1999.
In October 2001, appellant again asked her if they could have sex as his birthday gift. This
prompted AAA and BBB to tell Dominador.
According to appellant, AAA’s testimony is fraught with some improbabilities, such as
her failure remember the dates of the alleged rape; her return to the house of appellant despite
her claims that she was already raped; and the delay in reporting the case.
The Court of Appeals opined that “errorless testimony cannot be expected of a rape
victim for she may not be able to remember or recount every ugly detail of the harrowing
experience and appalling outrage she went through, especially so since she might in fact be
trying not to recall the same, as they are too painful to remember.” Indeed, it is doctrinal that
date or time of the commission of rape is not a material ingredient of the said crime because the
gravamen of rape is carnal knowledge of a woman through force and intimidation. The precise
[22]
time when the rape took place has no substantial bearing on its commission.

In statutory

rape, time is not an essential element. What is important is that the information alleges that the
victim was a minor under twelve years of age and that the accused had carnal knowledge of her,
[23]
even if the accused did not use force or intimidation on her or deprived her of reason.
In this case, the courts a quo found the Informations stating only the years of the
commission of rape as sufficient. The more pertinent statement relating to the elements of rape,
such as carnal knowledge and the age of the victim were adequately proved by the prosecution.
We further consider that at the time of the occurrence of the first incident of rape, AAA was
only 8 years old. She could not be expected to remember with detailed accuracy the exact date
of the rape.
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In attempting to discredit AAA, appellant harps on the supposed return of AAA to the
house of appellant despite her claims of rape. The Court of Appeals countered that “there is no
such thing as ‘normal human behavior’ when a person is faced with an extraordinary
circumstance. Thus, the victim’s having returned to the place where the sexual harassment took
place, while seemingly opposed to the manner that most would consider “normal”, should not
[24]
be readily taken as proof that she is lying.” In People v. Marcos,
we expounded:
x x x Rape victims, especially child victims, should not be expected to act the way mature
individuals would when placed in such a situation. It is not proper to judge the actions of
children who have undergone traumatic experience by the norms of behavior expected from
adults under similar circumstances. The range of emotions shown by rape victims is yet to be
captured even by calculus. It is, thus, unrealistic to expect uniform reactions from rape
victims. Certainly the Court has not laid down any rule on how a rape victim should behave
immediately after she has been violated. This experience is relative and may be dealt with in
any way by the victim depending on the circumstances, but her credibility should not be
tainted with any modicum of doubt. Indeed, different people act differently to a given
stimulus or type of situation, and there is no standard form of behavioral response when one is
[25]
confronted with a strange or startling or frightful experience.

Regarding the delay in reporting the incident, the Court of Appeals stated that “it is well
entrenched that delay in reporting rape cases does not by itself undermine the charge, where the
[26]
Delay in revealing the commission of a
delay is grounded in threats from the accused.”
crime such as rape does not necessarily render such charge unworthy of belief. This is because
the victim may choose to keep quiet rather than expose her defilement to the harsh glare of
public scrutiny. Only when the delay is unreasonable or unexplained may it work to discredit
[27]
the complainant.
In the instant case, it bears noting that on those two occasions that the appellant raped
AAA, he threatened to kill her and her family if ever she would tell anyone about what
happened. AAA was only 8 years old when she was first ravished by appellant. Obviously,
such threat could easily, as it did, in fact, intimidate her. Thus, the delay in reporting is
justified in this case.
The main thrust of the defense is that the rape charges were concocted to serve as
leverage for the murder case filed by appellant’s family against AAA’s father.
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Motives such as feuds, resentment, hatred or revenge have never swayed this Court from
giving full credence to the testimony of a rape victim.

Also, ill motives become

inconsequential if there is an affirmative and credible declaration from the rape victim which
[28]
clearly established the liability of the accused.
In the present case, AAA categorically
identified appellant as the one who ravished her. Her account of the rape incidents, as found by
the lower courts, was credible.
We agree with the Court of Appeals when it ruled:
In this case, the defense would want us to believe that the complaining witness had
brazenly resorted to prevarication and lies only to pressure the family of the accused to drop
the murder charge they filed against the father of the supposed rape victim. Apart from their
naked and self-serving say so, however, the defense witnesses failed to tender any specie of
evidence that would substantiate this claim to the satisfaction of this Court. As pointed out by
the trial court, no documentary and testimonial evidence were shown to establish that the
father of the complainant really murdered the brother of the accused. In fact, even if we are to
indulge the version of the accused, it would seem to benefit still the case of the prosecution
since, according to the version of the defense, the father of the complainant murdered
Eleazar precisely out of rage because he was informed that his daughter was raped by
[29]
Eleazar and Eduardo Navarette.
[Emphasis supplied]

Assuming arguendo that the instant rape case was only filed as a leverage to the
dismissal of Dominador’s case, there exists no more reason on the part of AAA to pursue the
charges against appellant because Dominador’s case had already been long dismissed due to
the latter’s passing.
WHEREFORE, the Decision of the Court of Appeals dated 29 January 2010 finding
appellant Eduardo Navarette, Jr. y Nato guilty beyond reasonable doubt of rape is
AFFIRMED in toto.

SO ORDERED.

JOSE PORTUGAL PEREZ
Associate Justice
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